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CONVENING ORDER



DEPARTMENT OF THE NAVY 
COMMANDER 

NAVY REGION MID-ATLANTIC 
1510 GILBERT STREET 

NORFOLK, VA 23511-2737 

15 Dec 21 

GENERAL COURT-MARTIAL CONVENING ORDER 1-22 

Pursuant to the authority contained in paragraph 0120(a) of JAGINST 5800.7G, dated 15 
January 2021, a general court-martial is convened with the following members: 

Captai  U.S. Navy; 
Captai  U.S. Navy; 
Commande  U.S. Navy; 
Commande  U.S. Navy; 
Lieutenant Commande  U.S. Navy; 
Lieutenant Commande  U.S. Navy; 
Lieutenan  U.S. Navy; and 
Lieutenant Junior Grade  U.S. Navy. 

The military judge is authorized to impanel an unspecified number of alternate members only if, 
after the exercise of all challenges, excess members remain. 

C.W.ROCK 
Rear Admiral, U. S. Navy 
Commander, Navy Region Mid-Atlantic 
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CONTINUATION OF DD FORM 458 ICO UNITED STATES V. PS I EMORI AGAHI, USN 

CHARGE IU: VIOLATION OF THE UCMJ, ARTICLE Ula 

Specification I (Fraudulent Use of an Other ,kc,,ss Device): In that Personnel Specialist First Class Emori Agahi (aka 
Brandon Agahi), U.S. Navy n active duty, did, on divers occasions, at or 
near Hampton, Virginia, between on or about Octobef 2019 and on orabout July 2020, knowingly and with the intent to 
defraud, use the access device, 10 wit: the checking account infonnation for the

First Class Petty Officer Association without the authorization of First Class Petty Officer Association President, 
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dated 15 
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TRIAL COURT MOTIONS & RESPONSES



NAVY-MARINE CORPS TRIAL JUDICIARY 
CENTRAL JUDICIAL CIRCUIT 
GENERAL COURT-MARTIAL 

UNITED STATES 

v. 

EMORI AGAHI 
PS1/E-6 
U.S. NAVY 

DEFENSE MOTION 
FOR APPROPRIATE RELIEF 

(UNANIMOUS VERDICT) 

15 APRIL 2022 

MOTION 

The Defense respectfully moves this Court to require a unanimous verdict for any finding 
of guilty and to modify the instructions accordingly.  This motion is made pursuant to the Fifth 
Amendment to the United States Constitution; the Sixth Amendment to the United States 
Constitution; Rules for Courts-Martial (RCM), 906, 920, and 921; and applicable case law.  If this 
Court does not grant this motion, the Defense requests that the Court provide an instruction that 
the President must announce whether any finding of guilty was or was not the result of a unanimous 
vote without stating any numbers or names.     

BURDEN 

As the moving party, the Defense has the burden of persuasion and proof on any factual 
matters by a preponderance of the evidence.1  However, the “burden of showing that military 
conditions require a different rule than that prevailing in the civilian community is upon the party 
arguing for the different rule[.]”2  

FACTS 

1. PS1 Emori Agahi, USN, is charged with violating one specification of Article 107 (False
Official Statement), Uniform Code of Military Justice (UCMJ) and two specification of
Article 121a (Fraudulent Use of Another Access Device), UCMJ.  As charged, the offenses
carry a maximum punishment of 35 years of confinement, total forfeiture of pay, reduction to
E-1, and a Dishonorable Discharge.

LAW AND ARGUMENT 

 In Ramos v. Louisiana,3 the Supreme Court recently held that “[t]here can be no 
question. . .  that the Sixth Amendment’s unanimity requirement applies to state and federal 

1 R.C.M. 905(c)(1). 
2 United States v. Easton, 71 M.J. 168, 175 (C.A.A.F. 2012). 
3 Ramos v. Louisiana, 140 S. Ct. 1390 (2020). 
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criminal trials equally.”4 The Court’s decision involved two cases out of the states of Louisiana 
and Oregon.  Both states allowed convictions for serious offenses without a unanimous verdict, 
requiring a concurrence of 10 of 12 jurors.  In reaching its holding, a majority of the Court agreed 
that “[t]he text and structure of the Constitution clearly suggest that the term ‘trial by an impartial 
jury’ carried with it some meaning about the content and requirements of a jury trial.”5 After 
discussing the common law origins of the unanimous jury verdict, a majority of the Court 
concluded that “at the time of the [Sixth] Amendment’s adoption, the right to a jury trial meant a 
trial in which the jury renders a unanimous verdict.”6 Previously, military appellate courts have 
repeatedly stated that “[t]he Sixth Amendment right to trial by jury does not apply to courts-
martial.”7   

The Defense acknowledges that military appellate courts have repeatedly refused to extend 
the Sixth Amendment right to trial by jury to courts-martial.  However, due to the combination of 
the Supreme Court’s recognition of how fundamental the unanimous verdict is to the American 
scheme of criminal justice and the Supreme Court’s recognition of how trials by court-martial have 
gradually changed to be truly judicial in character, the law supports the conclusion that the 
unanimity requirement is an essential element of the right to a trial by a fair and impartial jury and 
should be applied to courts-martial for serious offenses.  

In light of Ramos v. Louisiana, the Defense is raising three distinct objections to allowing 
a non-unanimous verdict for the conviction of a serious offense at this court-martial:  Sixth 
Amendment; Due Process Clause of the Fifth Amendment; and Equal Protection under the Fifth 
Amendment.  While readily recognizing that Ramos was decided upon the Sixth Amendment right 
to a trial by jury, to the extent this Court finds that none of the elements of the right to a trial by 
jury apply to courts-martial, the Defense also separately objects on Fifth Amendment grounds, 
which the Supreme Court was not asked to consider. 

Sixth Amendment 

A full understanding of Ramos requires a review of the text of the Sixth Amendment to the 
United States Constitution: 

In all criminal prosecutions, the accused shall enjoy the right to a speedy and public 
trial, by an impartial jury of the state and district wherein the crime shall have been 
committed, which district shall have been previously ascertained by law, and to be 
informed of the nature and cause of the accusation; to be confronted with the 
witnesses against him; to have compulsory process for obtaining witnesses in his 
favor, and to have the assistance of counsel for his defense. 

4 Ramos v. Louisiana, 140 S. Ct. 1390, 1397 (2020). 
5 Id. at 1391. 
6 Id. at 1395. 
7 United States v. Wiesen, 57 M.J. 48, 50 (C.A.A.F. 2002); see also United States v. New, 55 M.J. 95, 103 (C.A.A.F. 
2001) (“The Sixth Amendment right to trial by jury does not apply to courts-martial.”); United States v. Loving, 41 
M.J. 213, 285 (C.A.A.F. 1994) (“The Sixth Amendment right to trial by a jury which is a fair cross-section of the
community has long been recognized as inapplicable to trials by court-martial.”); United States v. Curtis, 32 M.J.
252, 267 (C.M.A. 1991) (“Appellant recognizes that courts-martial are not subject to the jury-trial requirements of
the Sixth Amendment[.]”).

APPELLATE EXHIBIT IV 
2 of 15



 

Note that the text of the Sixth Amendment says nothing about unanimity; however, the Supreme 
Court has, “repeatedly and over many years, recognized that the Sixth Amendment requires 
unanimity.”8  The unanimity requirement has been read into the text based upon a historical 
understanding of trials by jury at the time the amendment was adopted.   
 
  Ramos anchors the right to unanimity in a historical understanding of the text of the Sixth 
Amendment’s guarantee to an “impartial jury.” Military appellate courts have previously held 
there is no Sixth Amendment right to trial by jury in courts-martial.  However, the origins of these 
rulings stem from cases that were decided during Reconstruction after the Civil War and in the 
midst of World War II, within the context of military commissions rather than courts-martial.  
Given the significant changes to the military justice system since that time, and the fact that over 
time every other right under the Sixth Amendment has been found to apply at courts-martial, the 
law now supports the requirement of unanimity for the conviction of serious offenses at courts-
martial.     
 
  In those cases where military appellate courts have determined that the Sixth Amendment’s 
guarantee of a jury trial does not apply to courts-martial, they have routinely relied on the Supreme 
Court’s decisions in Ex parte Milligan9 and Ex parte Quirin.10  Milligan was a case that arose 
during the Civil War but was not decided until after its conclusion, Mr. Milligan was an active 
member of the Sons of Liberty, a group seeking to overthrow the United States government, and 
was arrested for conspiracy against the United States and other offenses.  After a trial by a military 
commission in Indiana, he was convicted and sentenced to be hanged.  However, the Supreme 
Court held that trying a civilian in a military commission, under the circumstances that existed at 
that location and time, was a denial of his right to trial by jury under the Sixth Amendment.11 In 
reaching that conclusion, the Court contrasted the status of a civilian with that of a person serving 
in the military, who surrenders his right to be tried in a civil court.12  The Court went on to provide 
this often-quoted dictum: “[T]he framers of the Constitution, doubtless, meant to limit the right of 
trial by jury, in the sixth amendment, to those persons who were subject to indictment or 
presentment in the fifth.”13 The Court did not explain that inferential leap about the intent of the 
framers, besides observing that “[t]he discipline necessary to the efficiency of the army and navy, 
required other and swifter modes of trial than are furnished by the common law courts.”14 
 
  Quirin also involved a military commission.  During World War II, the FBI arrested several 
German nationals, and one individual who arguably had a claim to United States citizenship, who 
traveled by submarine to the United States as part of a conspiracy to commit sabotage and 
espionage in support of the war effort of the German Reich.  The Court held that “the Fifth and 
Sixth Amendments cannot be taken to have extended the right to demand a jury to trials by military 
commission.”15 In Quirin, the Court explained that, because the Fifth Amendment expressly 
excepts “cases arising in the land or naval forces,” such cases “are deemed excepted by implication 
                                                 
8 Ramos, 140 S. Ct. at 1396. 
9 Ex parte Milligan, 71 U.S. 2 (1866). 
10 Ex parte Quirin, 317 U.S. 1 (1942). 
11 Milligan, 71 U.S. at 130. 
12 Id. at 123.   
13 Id. 
14 Id. 
15 Id. at 40.   

APPELLATE EXHIBIT IV 
3 of 15



from the Sixth [Amendment].”16 The Court further noted that this exception “was not aimed at 
trials by military tribunals, without a jury, of such offenses against the law of war.  Its objective 
was quite different—to authorize the trial by court martial of the members of our Armed Forces 
for all that class of crimes which under the Fifth and Sixth Amendments might otherwise have 
been deemed triable in civil courts.”17 However, this language from Quirin is dicta, and the justices 
on the Milligan and Quirin Courts would not even recognize the current military justice system. 
Moreover, Quirin has since been described as “not this Court’s finest hour” and in light of the 
history behind the ultimate resolution of the case, should be viewed with a skeptical lens.18   

Since Quirin was decided, however, the Supreme Court has entertained the possibility that 
at least some clauses of the Fifth and Sixth Amendments apply to courts-martial.  For example, in 
Middendorf v. Henry,19 the Court was tasked with determining whether or not servicemembers 
maintained a right to counsel at summary courts-martial under either the Fifth or Sixth 
Amendments.  The Court ultimately concluded that no such right existed under these amendments, 
but based its conclusion on the unique nature of summary courts-martial and made several 
observations regarding the demands of the military justice system in different proceedings.  

At the time the Court decided Middendorf, it stated, “[t]he question of whether an accused 
in a court-martial has a constitutional right to counsel has been much debated and never squarely 
resolved.”20 The Court noted that “[d]icta in Ex parte Milligan said that ‘the framers of the 
Constitution, doubtless, meant to limit the right of trial by jury, in the sixth amendment, to those 
persons who were subject to indictment or presentment in the fifth.’”21 The Court also cited to 
Quirin’s comment that cases arising out of the armed forces “are expressly excepted from the Fifth 
Amendment, and are deemed excepted by implication from the Sixth.”22 However, the Court 
concluded that it was “unnecessary in this case to finally resolve the broader aspects of this 
question, since we conclude that even were the Sixth Amendment to be held applicable to court-
martial proceedings, the summary court-martial provided for in these cases was not a ‘criminal 
prosecution’ within the meaning of that Amendment.”23 However, the Court in Middendorf also 
saw fit to point out that “the Sixth Amendment makes absolutely no distinction between the right 
to a jury trial and the right to counsel.”24  

Since then, not only has the Sixth Amendment right to counsel question been squarely 
resolved in favor of an accused servicemember, but also every other protection afforded by the 
Sixth Amendment, except the right to a jury trial.  A plain reading of the text of the Sixth 
Amendment reveals that it confers eight distinct protections:  (1) the right to a speedy trial, (2) the 
right to a public trial, (3) the right to an impartial jury, (4) the right to a jury of the state and district 
wherein the crime allegedly occurred, (5) the right to be informed of the nature and cause of the 

16 Id. 
17 Id. at 43.   
18 Hambdi v. Rumsfeld, 542 U.S. 507, 569 (Scalia, J., dissenting). 
19 Middendorf v. Henry, 425 U.S. 25 (1976), 
20 Id. at 33. 
21 Id. at 33-34 (citation omitted). 
22 Id. at 34.   
23 Id.   
24 Id. at 32 n.13. 
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accusation, (6) the right to be confronted with witnesses against the accused, (7) the right to 
compulsory process for obtaining favorable witnesses, and (8) the right to counsel.   
 
  Of these eight rights contained within the text of the Sixth Amendment, the Court of 
Appeals for the Armed Forces (CAAF) and its predecessor court have determined that six of them 
explicitly apply to courts-martial and are grounded in the Sixth Amendment itself rather than some 
other regulatory, statutory, or constitutional provision.  An accused is entitled to a speedy trial 
pursuant to the Sixth Amendment separate and apart from the protections afforded by Article 10, 
UCMJ.25  An accused is entitled to a public trial pursuant to the Sixth Amendment.26  An accused 
is entitled to rely upon the guarantees of the Sixth Amendment’s confrontation clause.27  An 
accused is entitled to the right to be informed of the nature and cause of the accusation for which 
he faces a court-martial.28  An accused is entitled to the right of compulsory process under the 
Sixth Amendment.29  An accused is entitled to counsel under the Sixth Amendment.30  An accused 
is likewise entitled to the effective assistance of counsel under the Sixth Amendment.31  As will 
be discussed below, CAAF has repeatedly stated that an accused has a constitutional right, as a 
matter of due process, to a “fair and impartial panel.”32 The only Sixth Amendment right that 
CAAF and its predecessor court have not recognized as applying to courts-martial is the right to a 
jury of the state and district wherein the crime allegedly occurred.   
 
  The evolution of the Supreme Court’s understanding of the applicability of the Sixth 
Amendment to courts-martial has evolved considerably since Quirin and Milligan to the point that 
their logic regarding the applicability of the Sixth Amendment no longer prevails. This point is 
most apparent in a footnote in Reid v. Covert33 wherein the Court cited Quirin as the basis for the 
grand jury clause preclusion being read into the Sixth Amendment while simultaneously asserting 
that similar logic compelled the conclusion the double-jeopardy clause of the Fifth Amendment 
also does not apply.34  If the logic of the latter has been abandoned, there is no reason that same 
logic should continue to prevail with respect to the right to juror unanimity. 
 
  This evolution of increasingly applicable constitutional rights has closely tracked the 
increasing convergence of contemporary courts-martial and civilian criminal prosecutions. This 

                                                 
25 See e.g., United States v. Danylo, 73 M.J. 183, 186 (C.A.A.F. 2014). 
26 See United States v. Hershey, 20 M.J. 433, 435 (C.M.A. 1985) (“Without question, the sixth amendment right to a 
public trial is applicable to courts-martial.”). 
27 See e.g., United States v. Blazier, 69 M.J. 218 (C.A.A.F. 2010) (expressly and repeatedly citing to the Sixth 
Amendment’s confrontation clause). 
28 See United States v. Fosler, 70 M.J. 225, 229 (C.A.A.F. 2011) (applying the protections of the Fifth and Sixth 
Amendments to set aside convictions under Article 134, UCMJ). 
29 See United States v. Bess, 75 M.J. 70, 75 (C.A.A.F. 2016) (“Under the Compulsory Process Clause a defendant 
has a ‘right to call witnesses whose testimony is material and favorable to his defense.’”) (quoting Rock v. Arkansas, 
483 U.S. 44, 52 (1987)).   
30 See United States v. Watternbarger, 21 M.J. 41, 43 (C.M.A. 1985) (discussing when the Sixth Amendment right 
to counsel attaches in the military). 
31 See United States v. Gooch, 69 M.J. 353, 361 (C.A.A.F. 2011) (“The Sixth Amendment guarantees a criminal 
accused, including military service members, the right to effective assistance of counsel.”). 
32 See United States v. Richardson, 61 M.J. 113, 118 (C.A.A.F. 2005); United States v. Wiesen, 56 M.J. 172, 174 
(C.A.A.F. 2001).   
33 Reid v. Covert, 354 U.S. 1 (1957). 
34 Id. at 37 n.68. 
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phenomenon was most recently recognized in Ortiz v. United States,35 where the evolving 
character of the modern day court-martial and its newfound likeness to state and federal criminal 
courts was dispositive to the Court’s conclusion it was merely exercising appellate jurisdiction 
when reviewing cases emerging from the CAAF.  In holding that it did have appellate jurisdiction, 
and that it was not exercising original jurisdiction, the Supreme Court reasoned that the military 
justice system’s essential character is, in a word, “judicial.”36 The Court explained that “[t]he 
procedural protections afforded to a service member are ‘virtually the same’ as those given in a 
civilian criminal proceeding, whether state or federal.”37   

The Court also stated, “The jurisdiction and structure of the court-martial system likewise 
resemble those of other courts whose decisions we review.  Although their jurisdiction has waxed 
and waned over time, courts-martial today can try service members for a vast swath of offenses, 
including garden-variety crimes unrelated to military service.”38 Moreover, the jurisdiction to try 
various crimes “overlaps significantly with the criminal jurisdiction of federal and state courts.”39 
Finally, “[t]he sentences meted out are also similar[.]”40  

The majority in Ortiz also took aim at the dissent’s characterization of courts-martial as a 
function of mere military command.41  Instead, the majority adopted the position that courts-
martial exercise judicial power “of the same kind wielded by civilian courts.”42 In its opinion, the 
Court discussed its 1864 decision in Ex parte Vallandigham,43 wherein it “held that it lacked 
jurisdiction over decisions of a temporary Civil War-era military commission.”44 The majority 
distinguished Vallandigham by explaining that such a case “goes to show that not every military 
tribunal is alike.”45 Today’s courts-martial not only stand in stark contrast to their ancestors which 
existed in 1866 and 1942, but they certainly reflect an entirely different system than a military 
commission – the type of tribunal from which Milligan and Quirin arose.   

Justice Kagan’s description of the judicial character of courts-martial is in stark contrast to 
how the Court viewed courts-martial in Milligan, Quirin, and Middendorf.  In 1957, on its way to 
holding that it was unconstitutional to prosecute United States citizen-dependents overseas under 
the UCMJ, the Supreme Court clearly articulated the way it viewed the character of the court-
martial. “Military law is, in many respects, harsh law which is frequently cast in very sweeping 
and vague terms. It emphasizes the iron hand of discipline more than it does the even scales of 
justice.”46 As another commenter recognized, “None of the travesties of justice perpetrated under 
the UCMJ is really very surprising, for military law has always been and continues to be primarily 

35 Ortiz v. United States, 138 S. Ct. 2165 (2018). 
36 Id. at 2174. 
37 Id. (citing 1 D. Schlueter, Military Criminal Justice: Practice and Procedure §1-7, p. 50 (9th ed. 2015) 
(Schlueter)).   
38 Id. 
39 Id. at 2174-75.   
40 Id. at 2175.   
41 Id. 
42 Id.   
43 Ex parte Vallandigham, 68 U.S. 243 (1864). 
44 Id. at 2179. 
45 Id.   
46 Reid, 354 U.S. at 38. 
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an instrument of discipline, not justice.”47 Although the same term of “court-martial” is used to 
refer to the tribunal that tried cases arising out of the armed forces at the time of the Bill of Rights 
as well as now, the characteristics of that tribunal has changed drastically over time.  It is more 
than a difference in degree; it is a difference in kind. 
 
  The current court-martial is more akin to a civilian federal criminal trial than it is to a court-
martial of the late Eighteenth Century.  Focused on military offenses necessary to maintain 
discipline, the Articles of War at the time of the Bill of Rights authorized flogging as one of the 
punishments to be adjudged by a court-martial.48  Until the Twentieth Century, the court-martial 
was presided over not by a military judge but by the president of the court-martial, who was one 
of the officers on the panel.49  As another example, until it was amended in 2014, Article 60(c)(1) 
of the Uniform Code of Military Justice stated, “The authority under this section to modify the 
findings and sentence of a court-martial is a matter of command prerogative involving the sole 
discretion of the convening authority.”  That provision was deleted, and Congress added 
restrictions to render the convening authority virtually powerless to modify the findings and 
sentence of a court-martial.  Also, as of 1 January 2019, sentences no longer require the approval 
of the convening authority to be executed, and the judge enters the judgement of the court in the 
record of trial.50  As Congress has taken away the power of the commander in the military justice 
system, Congress and the appellate courts have provided many of the procedural protections that 
exist in civilian criminal trials.  Over time, these developments have changed the character of the 
court-martial from a military tribunal that is a disciplinary tool of the commander into a court that 
is truly judicial in character. This proposition that courts-martial now mirror federal and state 
civilian criminal trials is also reflected in the comprehensive reforms brought on by the Military 
Justice Act of 2016, which were effective on 1 January 2019.   
 
  One of the increasingly “judicial” components of courts-martial has been the increase in 
jurisdictional breadth such that “courts-martial today can try service members for a vast swath of 
offenses, including garden-variety crimes unrelated to military service.”51 A comparison of the 
crimes enumerated in the Articles of War in the late Eighteenth Century with those enumerated in 
the current UCMJ demonstrates a vast expansion of the scope of non-military offenses.  As the 
Supreme Court observed in Reid, “The jurisdiction of military tribunals is a very limited and 
extraordinary jurisdiction derived from the cryptic language in Art. I, § 8, and, at most, was 
intended to be only a narrow exception to the normal and preferred method of trial in courts of 
law. Every extension of military jurisdiction is an encroachment on the jurisdiction of the civil 
courts, and, more important, acts as a deprivation of the right to jury trial and of other treasured 
constitutional protections.”52   
   
  Accordingly, to the extent that Milligan and Quirin relied on the logic of “rough justice” 
applied to a narrow class of military-specific offenses; however, that logic no longer applies. The 

                                                 
47 Glasser, Justice and Captain Levy, 12 COLUMBIA FORUM 46, 49 (1969). 
48 See Article 3 of Section XVIII, Articles of War (1776) (“nor shall more than one hundred lashes be inflicted on 
any offender, at the discretion of the court-martial”). 
49 WILLIAM WINTHROP, MILITARY LAW AND PRECEDENTS 248-51 (2d ed. 1896).   
50 See Articles 60a-60c, UCMJ. 
51 Ortiz, 138 S. Ct. at 2174. 
52 Reid, 354 U.S. at 21. 
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right to trial by jury “ranks very high in our catalogue of constitutional safeguards.”53 This 
protection should not be lightly abrogated, and any implied exception to the jury trial right rooted 
in dicta from a mid-nineteenth century case no longer meets that high burden. As the Supreme 
Court recognized in Toth, the power to authorize trial by court-martial, and thereby abrogate the 
full panoply of otherwise available constitutional rights, should be limited to “‘the least possible 
power adequate to the end proposed.’”54 As the “end proposed” has transitioned to that of a 
traditional civilian criminal trial, it is no longer constitutional to deprive Soldiers of the right to a 
unanimous verdict. 

To the extent that CAAF’s pre-Ramos cases that insisted that the Sixth Amendment right 
to a trial by jury and all of its elements do not apply to courts-martial relied on Milligan and Quirin, 
the true character of a court-martial has changed tremendously since then.  Considering that Ortiz 
has reflected a willingness to depart from rules adopted within the context of military commissions 
and its simultaneous recognition of the fact that our system has evolved to mirror its state and 
federal counterparts, servicemembers are entitled under the Sixth Amendment to a unanimous 
verdict before being convicted of a serious offense at a court-martial.  The Supreme Court, in 
Ramos, made it clear that the unanimity requirement is an essential element of the right to trial by 
jury.55  Also, it is so fundamental to the American scheme of justice that even the doctrine of stare 

decisis did not stop the Supreme Court from overruling its own precedent and holding that the 
unanimity requirement for conviction of serious offenses applies equally to federal and state 
courts.56  In order to satisfy the American sense of justice, the unanimity requirement must also 
apply to courts-martial for serious offenses.  The right to a trial by jury, with all of its essential 
elements, does not have to be applied as a package deal.  In the spirit of Toth and Easton, this 
Court can conclude the right to a jury composed of a fair cross-section of the community or to be 
tried in the district of the offense remain implausible with the purpose and requirements of 
contemporary courts-martial.  On the other hand, there is no such reason to deprive Soldiers of the 
right to a unanimous verdict, particularly where every other component of the Sixth Amendment—
many of which impose much more onerous requirements on the command, e.g. right to counsel—
have been found to apply as much to courts-martial as civilian criminal trials.  

Due Process Clause under the Fifth Amendment 

If this Court concludes that the accused has no Sixth Amendment right to a unanimous 
verdict during a trial by court-martial, the accused does have that right as a matter of due process 
under the Fifth Amendment.  The Fifth Amendment to the United States Constitution states: 

No person shall be held to answer for a capital, or otherwise infamous crime, unless 
on a presentment or indictment of a grand jury, except in cases arising in the land 
or naval forces, or in the militia, when in actual service in time of war or public 
danger; nor shall any person be subject for the same offense to be twice put in 
jeopardy of life or limb; nor shall be compelled in any criminal case to be a witness 

53 United States ex rel. Toth v. Quarles, 350 U.S. 11, 16 (1955) (holding that Congress cannot subject a former 
airman, who has been wholly separated from service, to trial by court-martial). 
54 Id. at 23 (quoting Anderson v. Dunn, 6 Wheat. 204, 231 (1821)).   
55 Ramos, 140 S. Ct. at 1396-97.   
56 Id. at 1396-98.   
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against himself, nor be deprived of life, liberty, or property, without due process of 
law; nor shall private property be taken for public use, without just compensation. 

CAAF has repeatedly stated that an accused has a Fifth Amendment right, as a matter of due 
process, to an “impartial panel.”57  Just as the “impartial” element of the right to trial by jury 
applies through the Due Process Clause of the Fifth Amendment, so too the unanimity requirement 
applies through the Due Process Clause to courts-martial.      

After the Supreme Court found in Middendorf that the summary court-martial was not a 
“criminal prosecution” within the meaning of the Sixth Amendment, as discussed above, the Court 
shifted its focus from the Sixth Amendment to the Due Process Clause of the Fifth Amendment.58 
It recognized that, even in a summary court-martial, servicemembers “may be subjected to the loss 
of liberty or property, and consequently are entitled to due process of law guaranteed by the Fifth 
Amendment.”59  However, whether due process required the assistance of counsel “depends upon 
an analysis of the interests of the individual and those of the regime to which he is subject.”60 The 
Court expressed that it “must give particular deference to the determination of Congress, made 
under its authority to regulate the land and naval forces” under the Constitution.61  The Court 
reasoned that it “need only decide whether the factors militating in favor of counsel at summary 
courts-martial are so extraordinarily weighty as to overcome the balance struck by Congress.”62  

Middendorf concluded that the factors weighed against overturning Congress’s 
determination that counsel was not required at a summary court-martial, because it is a brief, 
informal proceeding for relatively insignificant offenses, and the accused has the right to object to 
it.63  The result of the analysis is very different for the unanimity requirement for courts-martial of 
serious offenses.  The factors weighing in favor of requiring a unanimous verdict at courts-martial 
for serious offenses are extraordinarily weighty.   

In the majority opinion in Ramos, Justice Gorsuch stated, “If the term ‘trial by an impartial 
jury’ carried any meaning at all, it surely included a requirement as long and widely accepted as 
unanimity.”64 The opinion described the unanimity requirement as “fundamental to the American 
scheme of justice.”65 In her concurring opinion, Justice Sotomayor explained why it is so 
fundamental. “[T]he constitutional protection here ranks among the most essential: the right to put 
the State to its burden, in a jury trial that comports with the Sixth Amendment, before facing 
criminal punishment.”66 If one member of the jury – or the court-martial panel – has a reasonable 

57 See United States v. Richardson, 61 M.J. 113, 118 (C.A.A.F. 2005) (“As a matter of due process, an accused has a 
constitutional right, as well as a regulatory right, to a fair and impartial panel.”) (quoting United States v. Wiesen, 56 
M.J. 172, 174 (C.A.A.F. 2001)).
58 Middendorf, 425 U.S. at 34.
59 Id. at 43.
60 Id.
61 Id.
62 Id. at 44.
63 Id. at 45-48.
64 Ramos, 140 S. Ct. at 1396.
65 Id. at 1397 (citing Duncan v. Louisiana, 391 U.S. 141, 148-50 (1968)).
66 Id. at 1409.

APPELLATE EXHIBIT IV 
9 of 15



doubt after deliberations, then the prosecution’s burden has not been met, and the government 
cannot convict and impose on an individual a serious deprivation of life, liberty, or property.  

This interplay between the unanimity requirement and the beyond a reasonable doubt 
standard has been recognized in the federal courts for decades. 

An accused is presumed to be innocent.  Guilt must be established beyond a 
reasonable doubt.  All twelve jurors must be convinced beyond that doubt; if only 
a verdict of guilty cannot be returned.  These principles are not pious platitudes 
recited to placate the shares of venerated legal ancients.  They are working rules of 
law binding upon the court.  Startling though the concept is when fully appreciated, 
those rules mean that the prosecutor in a criminal case must actually overcome the 
presumption of innocence, all reasonable doubts as to guilt, and the unanimous 
verdict requirement.67 

Less than three years after the D.C. Circuit’s opinion in Billeci, the Sixth Circuit Court of Appeals 
found occasion to offer similar sentiments.    

The humanitarian concept that is at the base of criminal prosecutions in Anglo-
Saxon countries, and which distinguish them from those of most continental 
European nations, is the presumption of innocence which can only be overthrown 
by proof beyond a reasonable doubt. The unanimity of a verdict in a criminal case 
is inextricably interwoven with the required measure of proof. To sustain the 
validity of a verdict by less than all of the jurors is to destroy this test of proof for 
there cannot be a verdict supported by proof beyond a reasonable doubt if one or 
more jurors remain reasonably in doubt as to guilt. It would be a contradiction in 
terms.  We are of the view that the right to unanimous verdict cannot under any 
circumstances be waived, that it is of the very essence of our traditional concept of 
due process in criminal cases, and that the verdict in this case is a nullity because it 
is not the unanimous verdict of the jury as to guilt.68 

As the Sixth Circuit recognized, the unanimity of the verdict is inextricably interwoven with the 
burden of proof, and there can be no doubt about the importance of the reasonable-doubt standard 
at criminal trials. “Lest there remain any doubt about the constitutional stature of the reasonable-
doubt standard, we explicitly hold that the Due Process Clause protects the accused against 
conviction except upon proof beyond a reasonable doubt of every fact necessary to constitute the 
crime with which he is charged.” In re Winship, 397 U.S. 358, 364 (1970).   

In addition, as mentioned above, CAAF has more than once held that the accused has the 
right to a fair and impartial panel under the Due Process Clause of the Fifth Amendment.  If that 
has any meaning, it surely includes a requirement that is fundamental to the American scheme of 
justice.  The factors militating in favor of the unanimity requirement are extraordinarily weighty, 
and they do demand overturning any determination by Congress, in Article 52(a)(3), to permit the 
conviction of a serious offense at a court-martial without requiring a unanimous verdict.   

67 Billeci v. United States, 184 F.2d 394, 403 (D.C. Cir. 1950). 
68 Hibdon v. United States, 204 F.2d 834, 838 (6th Cir. 1953).  
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  The need for a unanimous verdict is even greater at a trial by court-martial for two reasons. 
First, the members of the court-martial panel are hand-picked by the convening authority.69  The 
defense does not argue that the accused is entitled under the Sixth Amendment to a jury composed 
of a fair cross-section of the community, which would be inconsistent with the nature of a court-
martial.  However, the convening authority’s selection of panel members has been an aspect of the 
court-martial that favors the prosecution and has been criticized for decades.  Correcting that was 
one of the main recommendations of the Cox Commission in 2001.   
 

There is no aspect of military criminal procedures that diverges further from 
civilian practice, or creates a greater impression of improper influence, than the 
antiquated process of panel selection.  The current practice is an invitation to 
mischief.  It permits – indeed, requires – a convening authority to choose the 
persons responsible for determining the guilt or innocence of a servicemember who 
has been investigated and prosecuted at the order of that same authority.70 

 
Second, Article 52(a)(3) requires only three-fourths of the eight panel members in a general court-
martial to convict.  This required concurrence of just three-fourths in a court-martial is a much 
greater deprivation of due process than the defendants faced in Louisiana or Oregon prior to 
Ramos.  Those state systems used a 12-person jury and required a minimum of 10 votes in order 
to convict, so their 83% required concurrence was higher than the 75% required concurrence at a 
court-martial.  Accordingly, not only is the lack of unanimity a problem from a burden of proof 
standpoint, but the convening authority’s selection of the members and the lower percentage of 
required concurrence exacerbate the problem.  
 
  Moreover, as CAAF stated in Easton, the “burden of showing that military conditions 
require a different rule than that prevailing in the civilian community is upon the party arguing for 
the different rule[.]”71  On the issue of unanimity, the prosecution cannot satisfy that burden, 
because denying that right to individuals who volunteered to serve their country is not justified in 
any way by military exigency.  This is not like Parker v. Levy where the Court noted how the 
military can criminalize conduct in a way that would be impermissible in the civilian world; rather, 
this is a matter of criminal procedure.  Given the decision in Ramos, the military justice system is 
now the only system of criminal law within the United States that authorizes non-unanimous 
verdicts.  The government is likely to present an argument of efficiency—with a deployable system 
of justice—criminal trials need to be conducted in an efficient manner.   
 
  Ultimately, this boils down to a question of whether the Constitution permits Congress to 
lower the prosecution’s burden to convict American servicemembers of a serious offense, simply 
for the sake of efficiency.  Considering the interests on both sides, the individual’s interest in the 
fundamental right of requiring unanimity before conviction of a serious offense, which is enjoyed 
by criminal defendants in all other criminal courts in the United States, is extraordinarily weighty 
and overcomes any determination that Congress made about the proper balance of individual rights 
in a court-martial.      
 

                                                 
69 Art. 25, UCMJ. 
70 Report of the Commission on the 50th Anniversary of the Uniform Code of Military Justice (May 2001), p. 7.   
71 Easton, 71 M.J. at 175. 
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Equal Protection under the Fifth Amendment 

 
  The Due Process Clause also guarantees equal protection under federal laws.72 “For the 
government to make distinctions does not violate equal protection guarantees unless 
constitutionally suspect classification like race, religion, or national origin are utilized or unless 
there is an encroachment on fundamental constitutional rights like freedom of speech or of peaceful 
assembly.73  When an equal protection claim does touch upon a fundamental right, it “may 
withstand constitutional scrutiny only upon a clear showing that the burden imposed is necessary 
to protect a compelling and substantial government interest.”74  In other words, the test in a 
“fundamental rights case” would be strict scrutiny, and there is no rational basis for Congress’ 
different treatment of U.S. service members and civilians regarding voting requirements for 
convictions.  
 
  Congress treats U.S. service members and civilians differently with respect to this aspect 
of criminal trials.  Civilians may only be convicted by a unanimous verdict.75  Service members 
need only be convicted by a three-fourths vote.76  Both groups are similarly situated groups for the 
purpose of criminal trials.  There is very little difference between civilian criminal trials and 
military courts-martial—in subject matter jurisdiction, in procedure, in rights afforded the accused, 
and in the consequences of conviction.  The primary distinction between civilian and military 
procedural protections is in the voting requirement for the court-martial panel’s findings.  Congress 
violates service members’ fundamental 5th Amendment due process right to an impartial panel by 
authorizing the panel to find guilt by a non-unanimous vote.  
 
  In United States v. Santiago-Davilla,77 the Court of Military Appeals (CMA) considered 
an equal protection objection within the context of a Batson challenge.  The Court acknowledged 
that Batson “is not based on a right to a representative cross-section on a jury” (i.e., a Sixth 
Amendment right); rather, Batson emanates from “an equal-protection right to be tried by a jury 
from which no ‘cognizable racial group’ has been excluded.”78 Furthermore, the CMA explained 
the applicability of the right to equal protection to courts-martial.  “This right to equal protection 
is a part of due process under the Fifth Amendment . . . and so it applies to courts-martial, just as 
it does to civilian juries.”79   
 
  The right to a unanimous verdict before conviction of a serious offense is a fundamental 
right, and the government may overcome this claim only if it survives strict scrutiny. The 

                                                 
72 See Bolling v. Sharpe, 347 U.S. 497 (1954) (finding that racial discrimination in the Washington, D.C. public 
schools violated due process of law protected by the Fifth Amendment, which does not have an Equal Protection 
Clause like the one in the Fourteenth Amendment); United States v. Akbar, 74 M.J. 364, 406 (C.A.A.F. 2015) (“An 
‘equal protection violation’ is discrimination that is so unjustifiable it violates due process.”) (quoting United States 

v. Rodriguez-Amy, 19 M.J. 177, 178 (C.M.A. 1985)).   
73 United States v. Means, 10 M.J. 162, 165 (C.M.A. 1981) (emphasis added).   
74 Dunn v. Blumstein, 405 U.S. 330, 341 (1972) (quoting Oregon v. Mitchell, 400 U.S. at 238 (Brennan, White, and 
Marshal, JJ., writing separately)).   
75 Fed. R. Crim. Pro. 31(a) (2021). 
76 Art. 52(a)(3), UCMJ. 
77 United States v. Santiago-Davilla, 26 M.J. 380 (C.M.A. 1988). 
78 Id. at 389. 
79 Id. at 390. 
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government must establish a compelling and substantial interest and demonstrate that the burden 
of depriving the accused of the protection of the unanimity requirement is necessary to achieve 
that interest.  The government will likely argue that hung juries hinder the efficient resolution of 
courts-martial in a way that interferes with the military mission. In Ramos, the Supreme Court 
criticized its “badly fractured set of opinions” in Apodaca v. Oregon,80 and Johnson v. Louisiana,81 
which established the precedent that it overruled.  The Court took issue with the fact that the 
Apodaca plurality “subjected the ancient guarantee of a unanimous jury verdict to its own 
functionalist assessment in the first place.”82 However, the Court also went on to question the cost-
benefit analysis in Apodaca‘s plurality decision. “And what about the fact, too, that some studies 
suggest that the elimination of unanimity has only a small effect on the rate of hung juries?”83  
 
  In addition, the composition of the court-martial panel actually makes it less prone to hung 
juries, if guilt has been proven beyond a reasonable doubt.  The court-martial panel has been 
described as a blue-ribbon panel, because the convening authority selects the members who, in the 
convening authority’s opinion, are the best qualified under the Article 25 criteria of age, education, 
training, experience, length of service, and judicial temperament.  This homogenous group of 
educated and experienced members is far less likely to have individuals who are unreasonable or 
closed to the persuasion of logic.  These educated and experienced members are accustomed to 
receiving information and listening to different viewpoints before making important decisions.  If 
any one of the eight members of a general court-martial has a reasonable doubt, then the 
prosecution has failed to prove guilt beyond a reasonable doubt, and a criminal conviction and 
punishment based on that would violate due process.84  Furthermore, the lower number of eight 
versus twelve makes it easier for the prosecution in the military to achieve a unanimous verdict 
and requires fewer court-martial members who are diverted from their military mission.   
 
  The inconvenience to the prosecution for a rare hung jury does not justify denying all 
servicemembers of the protection of the requirement for a unanimous verdict for conviction of a 
serious offense, a protection that is granted in all other criminal trials in the United States.  Because 
depriving servicemembers of this fundamental right is not necessary to achieve a compelling 
interest, Article 52(a)(3) does not survive strict scrutiny.  This is especially true in cases, such as 
this one, involving non-military offenses that could be prosecuted in a civilian court with all the 
fundamental rights guaranteed by the Constitution.  When it is not necessary, depriving a 
servicemember at a court-martial of a fundamental right that is constitutionally guaranteed in every 
other criminal trial in the United States is unacceptable in the American scheme of justice.  
 

Announcement of Unanimity 

 
  If this Court does not grant this motion, the Defense requests that the Court provide an 
instruction that the President must announce whether any finding of guilty was or was not the 
result of a unanimous vote without stating any numbers or names.  This announcement of 
unanimity is consistent with Article 51 and RCM 922.  The announcement concerning unanimity 

                                                 
80 Apodaca v. Oregon, 406 U.S. 404 (1972). 
81 ohnson v. Louisiana, 406 U.S. 356 (1972). 
82 Ramos, 206 L. Ed. 2d at 586. 
83 Id. at 592.     
84 See, e.g., Hibdon, 204 F.2d at 838.   
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does not reveal any member’s vote or deliberations, so it is consistent with Article 51(a)’s 
requirement for a secret ballot.  It would be similar to what is expressly required by RCM 922(b) 
for capital offenses.  Without disclosing any member’s deliberations or vote, it is not prohibited 
polling under RCM 922(e), and Mil. R. Evid. 606 allows a military judge to inquire into the validity 
of the findings or sentence as long as it does not invade the deliberative process.  Finally, as a 
matter of judicial economy, an announcement of unanimity would moot any appeal based on the 
issue in this motion.   

CONCLUSION 

In summary, Americans tolerated a certain level of injustice at traditional courts-martial 
when they were a disciplinary tool of commanders.  However, as the Supreme Court recognized 
in Ortiz, courts-martial have transformed into courts that are judicial in character rather than 
disciplinary tools of the commander.  Congress has recognized this as it has gradually reduced the 
role of the commander in courts-martials for serious offenses.  As modern courts-martial are 
judicial in character, they must adhere to the American scheme of justice.  Because the Supreme 
Court recently overturned its own precedent and held that the unanimity requirement applied to 
the states because it was fundamental to the American scheme of justice, the United States 
Constitution requires a unanimous verdict for the conviction of a serious offense at a court-martial. 
This truth is inescapable, whether approached through the Sixth Amendment, due process under 
the Fifth Amendment, or equal protection under the Fifth Amendment.   

RELIEF REQUESTED 

Based on the above, the Defense respectfully moves this Court to require a unanimous 
verdict for any finding of guilty and to modify the instructions accordingly. If this Court does not 
grant this motion, the Defense requests that the Court provide an instruction that the President 
must announce whether any finding of guilty was or was not the result of a unanimous vote without 
stating any numbers or names.   

HEARING 

The Defense does not request an Article 39(a) session to present oral argument. 

L. M. REDDING
LT, JAGC, USN
Defense Counsel
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Certificate of Service 

I hereby certify that a copy of this motion was served on this Court and the Government in 
the above captioned case on 15 April 2022. 

L. M. REDDING
LT, JAGC, USN
Defense Counsel
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NAVY-MARINE CORPS TRIAL JUDICIARY 
CENTRAL JUDICIAL CIRCUIT 
GENERAL COURT-MARTIAL 

U N I T E D  S T A T E S

v. 

EMORI A. AGAHI 
PS1/E-6
USN 

GOVERNMENT RESPONSE TO 
DEFENSE MOTION FOR AN 

UNANIMOUS VERDICT INSTRUCTION 

22 APR 22 

MOTION 

1. The Sixth Amendment right to a trial by jury has long been held inapplicable to courts-
martial.  Binding precedent dictates that this Court should deny the Defense motion.

SUMMARY 

2. In Ramos v. Louisiana, No. 18-5924, 2020 U.S. LEXIS 2407 (Apr. 20, 2020), the Supreme
Court held that the Sixth Amendment right to a jury trial was incorporated against the States.
This ruling has no bearing on the court-martial process, which has been excepted from the Sixth
Amendment right to a jury trial.  The Government respectfully requests that the Court deny the
Defense motion to instruct the members that unanimity is required to reach a finding of guilty or
not guilty.

FACTS 

3. The Accused is charged with one specification of Article 107 (False Official Statement) and
two specifications of Article 121a (Fraudulent Use of an Other Access Device).  Charges were
preferred on 13 October 2021 and referred to a General Court-Martial on 12 January 2022.  The
trial is scheduled to begin 23 May 2022. On 15 April 2022, the Defense moved this Court to give
the members a unanimous jury instruction or at a minimum require the members to enter a
special finding annotating whether the guilty verdict was based on a unanimous vote.

4. In United States v. Dial (Case No. ARMY Misc. 20220001), the Government’s petition for a
writ of prohibition was filed on 24 January 2022.  The matter is currently pending before the
Army Court of Criminal Appeals.

BURDEN 

5. The burden of proof and persuasion rests on the Defense for this motion.  The standard as to
any factual issue necessary to resolve this motion is to a preponderance of the evidence.
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R.C.M. 905(c)(1).
LAW 

6. Under longstanding precedent, the court-martial process has been distinguished from the
civilian jury trial process.  See, e.g., Ex parte Milligan, 71 U.S. 2, 123 (1866) (“[T]he framers of
the Constitution, doubtless, meant to limit the right of trial by jury, in the sixth amendment, to
those persons who were subject to indictment or presentment in the fifth.”); see also United
States v. Dowty, 60 M.J. 163, 169 (C.A.A.F. 2004) (“Congress has established the court-martial
as the institution to provide military justice to service members.”).

7. Consistent with the principle that courts-martial are separate and distinct from civilian trials,
courts have repeatedly rejected the idea that the Sixth Amendment’s right to a trial by jury
applies to courts-martial.  See Ex parte Quirin, 317 U.S. 1, 40 (1942) (“‘[C]ases arising in the
land or naval forces’ . . . are expressly excepted from the Fifth Amendment, and are deemed
excepted by implication from the Sixth.”); United States v. Riesbeck, 77 M.J. 154, 162 (C.A.A.F.
2017) (“Courts-martial are not subject to the jury trial requirements of the Sixth
Amendment . . . .”); United States v. Easton, 71 M.J. 168, 175 (C.A.A.F. 2012) (surveying
different application of constitution to servicemembers and noting “there is no Sixth Amendment
right to trial by jury in courts-martial”); United States v. Brown, 65 M.J. 356, 359 (C.A.A.F.
2007) (“[M]ilitary criminal practice requires neither unanimous panel members, nor panel
agreement on one theory of liability, as long as two-thirds of the panel members agree that the
government has proven all elements of the offense.”); United States v. Leonard, 63 M.J. 398,
399 (C.A.A.F. 2006) (“A servicemember does not have a Sixth Amendment right to trial by
jury.”); United States v. Wiesen, 57 M.J. 48, 50 (C.A.A.F. 2002) (“The Sixth Amendment right
to trial by jury does not apply to courts-martial”); United States v. New, 55 M.J. 95, 103
(C.A.A.F. 2001); United States v. Kirkland, 53 M.J. 22, 24 (C.A.A.F. 2000); United States v.
Gray, 51 M.J. 1, 61 (C.A.A.F. 1999); see also United States v. Loving, 41 M.J. 231, 285
(C.A.A.F. 1994) (recognizing that Article 25, UCMJ, contemplates that court-martial panel will
not be representative cross-section of military as required under Sixth Amendment); United
States v. Smith, 27 M.J. 242, 248 (C.M.A. 1988); United States v. Kemp, 22 C.M.A. 152, 154
(C.M.A. 1973) (“[T]he Sixth Amendment right to trial by jury with accompanying
considerations of constitutional means by which juries may be selected has no application to the
appointment of members of courts-martial.”); United States v. Rollins, No. 201700039, 2018
CCA LEXIS 372, at *25 (N-M. Ct. Crim. App. July 30, 2018) (rejecting challenge to non-
unanimous verdicts in the military).

ARGUMENT 

A. Ramos is Inapplicable to this Court-Martial
8. In Ramos, the United States Supreme Court held the Sixth Amendment right to a jury trial,
which implicitly requires unanimity, is incorporated against the States by way of the Fourteenth
Amendment.  Ramos, 2020 U.S. LEXIS 2047, at *13.  This ruling does nothing to upset or alter
the longstanding precedent that courts-martial are distinct from civilian jury trials and therefore
not bound by the Sixth Amendment’s right to a jury trial.  See Ex parte Quirin, 317 U.S. at 40;
Ex parte Milligan, 71 U.S. at 123; Riesbeck, 77 M.J. at 162; Leonard, 63 M.J. at 399.  Ramos
dealt solely with the question of incorporation against the States.  See Ramos, 2020 U.S. 2047, at
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*8–9.  Accordingly, Ramos has no effect on this court-martial.

9. Moreover, in Ortiz v. United States, the Court emphasized that the court-martial system is
“older than the Constitution” and that “the Framers ‘recogni[zed] and sanction[ed] existing
military jurisdiction.’”  138 S. Ct. 2165, 2175 (2018) (citations omitted).  This military
jurisdiction meant exempting military cases from the Fifth Amendment’s grand jury clause,
granting Congress the power to govern and regulate the military, and authorizing Congress to
“carry forward courts-martial.”  Id.  (citations omitted).  Again, the Supreme Court emphasized
the separate nature of military courts from their civilian counterparts.

B. The Defense Cites No Authority Supporting that a Unanimous Verdict is an
“Analogous Right” 

10. Wiesen does not lend itself to the Defense’s claim that the Fifth Amendment right to an
impartial panel is an “analogous right” to a unanimous verdict. To determine whether an accused
had such a fair and impartial panel, the court evaluated the implied bias created by empanelment
of a senior member and six other members of the panel who were subordinate to him.  Id. at
175–76.  In Wiesen, the Court was discussing this type of fairness and impartiality when making
the statement about due process.  The Court’s discussion was limited to due process
considerations and, as such, does not support the Defense’s attenuated link to the right to a
unanimous verdict.

11. Defense’s attempt to make a due process argument by connecting the Government’s burden
of proof to a right to a unanimous jury verdict runs contrary to case precedent.  The Court of
Appeals for the Armed Forces recently overturned the foundationless concept of “military due
process,” and stressed that military courts and appellate courts look only to “the panoply of rights
provided to [service members] by the plain text of the Constitution, the UCMJ, and the MCM.”
United States v. Vazquez, 72 M.J. 13, 19 (C.A.A.F. 2013).  No rights exist beyond those sources.
This Court should reject the Accused’s invitation to create rights not accorded to him by the
President, Congress, or the Constitution itself.

12. The Court should deny the Defense motion because Ramos and the Sixth Amendment right
to a jury trial do not apply to courts-martial.  Further, the Court should apply the procedures of
R.C.M. 921 and give the Procedural Instructions on Findings found in Section 2-5-14 of the
Military Judges’ Benchbook (Feb. 29, 2020 ed.).
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RELIEF REQUESTED 

13. The Government respectfully requests that this Court deny the Defense motion and refrain
from giving an instruction to the members requiring unanimity to reach a finding of guilty or not
guilty.

Respectfully submitted, 

E.R.ENDIEVERI 
LT, JAGC, USN 
Trial Counsel 

******************************************************************** 
CERTIFICATE OF SERVICE 

I certify that I have served a true copy (via e-mail) of the above on the Military Judge and 
Defense Counsel on 22 April 2022.  

E.R.ENDIEVERI 
LT, JAGC, USN 
Trial Counsel 
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NAVY-MARINE CORPS TRIAL JUDICIARY 
CENTRAL JUDICIAL CIRCUIT 
GENERAL COURT-MARTIAL 

UNITED STATES 

v. 

EMORI AGAHI 
PS1/E-6 
U.S. NAVY 

DEFENSE MOTION 
TO COMPEL DISCOVERY AND 
PRODUCTION OF EVIDENCE 

15 APRIL 2022 

MOTION 

Pursuant to Rule for Courts-Martial [R.C.M.] 913(c)(3), the Defense moves this Court to issue 
a preliminary ruling  

BURDEN 

The Defense, as the moving party, bears the burden of persuasion and the burden of proof 
on any factual issue the resolution of which is necessary to decide the motion by a preponderance 
of the evidence.1  

FACTS 

Background of Requests and Responses 

1. On 3 Feb 22, the Defense requested disclosure from the Government of the following within
Enclosure (A):

a. Internal communications, emails, or other documents used to brief, respond to, and/or
request investigative activities related to this case. This request specifically includes any 
communication between law enforcement and a member of the Accused’s command, the 
convening authority, the staff judge advocate, or any officer directing the investigation.2 

2. On 10 February 2022, Trial Counsel responded to the Defense initial request as follows in
Enclosure (B):

a. Denied as overbroad as to “any communications.” The Government will request responsive
material and provide to Defense in accordance with its discovery obligations.3” 

1 MANUAL FOR COURTS-MARTIAL, UNITED STATES, R.C.M. 905(c) (2019) [hereinafter MCM]. 
2 Enclosure (A), ¶ 4(c)(2)(H). 
3 Enclosure (B), ¶ 4(c)(2)(H). 
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3. On 17 March 2022, the Defense requested disclosure from Trial Counsel of the following items 
within Enclosure (C): 
 
 a.  Any written communications used to request or describe investigative activities related to 
this case.  This request specifically includes any communication between law enforcement and a 
member of the Accused’s command, the convening authority, the staff judge advocate, or any 
officer directing the investigation including the Accused’s previous investigating commands.4 
 
 b. NCIS training manuals or other training material related to investigative questioning of 
individuals.5 
 
4. On 18 March 2022, Trial Counsel responded to the Defense requests detailed above as follows 
within Enclosure (D): 

 
 a.  Denied for the same reason as stated in the initial discovery request.6 
 
 b. Denied.  NCIS claims M.R.E 506 privilege over these materials.7 
 
5. On 29 March 2022, the Defense requested discovery from Trial Counsel of the following items 
within Enclosure (E): 

 
 a.  Underlying affidavits and any communications with the military judge relating to the 
issuance of pre-referral subpoenas.8 
 
6. On 31 March 2022, Trial Counsel responded to the Defense requests detailed above as follows 
within Enclosure (F): 

 
 a.  Affidavits:  Denied.9 
 

Other Relevant Facts 
 
7.  On 16 December 2020, a Military Judge issued a pre-referral investigative subpoena for PS1 
Agahi’s bank records upon request of Trial Counsel.10  
 
8. On 28 January 2021, a Military Judge issued a pre-referral investigative subpoena for the First 
Class Petty Officer’s Association’s bank records upon request of Trial Counsel.11  

                                                 
4 Enclosure (C), ¶ 2(a).  Defense made two similar requests for these communications.  The second was an attempt 
to reword the original request in the hopes that it would satisfy the Government’s concerns and acquire the same 
information as the original request without necessitating litigation.  Compare Enclosure (A), ¶ 4(c)(2)(H) with 

Enclosure (C), ¶ 2(a).   
5 Enclosure (C), ¶ 2(c). 
6 Enclosure (D), ¶ a. 
7 Enclosure (D), ¶ c. 
8 Enclosure (E), ¶ 2(c). 
9 Enclosure (F), ¶ 2(1). 
10 Enclosure (G). 
11 Enclosure (H). 
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9.  On 28 January 2021, a Military Judge issued a pre-referral investigative subpoena for the 
Second Class Petty Officer’s Association’s bank records upon request of Trial Counsel.12  
 
10.  On 8 March 2021, Investigator notes in a NCIS Report of Investigation that a pre-
referral investigative subpoena was issued for the Navy Cash Card program.13  
 
11. On 3 March 2022, Trial Counsel notified Defense of their intent to use PS1 Agahi’s 25 June 
2021 NCIS interrogation at trial pursuant to Mil. R. Evid. 304.14 
 
12. On 8 March 2022, Defense request funding for pre-trial consultation with Dr.
an expert in the field of interrogations.15 
 
13. On 11 March 2022, Trial Counsel notified Defense of their intent to use PS1 Agahi’s 13 April 
2021 NCIS interrogation at trial pursuant to Mil. R. Evid. 304.16 
 
14. On 14 March 2022, the Convening Authority approved funding for Defense’s pretrial 
consultation with Dr. 7 
 
15. On 31 March 2022, Trial Counsel provided to Defense email traffic regarding the issuance of 
the subpoenas in addition to the subpoenas themselves which were provided upon preferral of 
charges.18 
 

LAW 
 
 a. Discovery – R.C.M. 701 – Relevancy Standard 
 
  Parties to a court-martial “shall have equal opportunity to obtain witnesses and other 
evidence.”19  Trial counsel’s obligation under Article 46, U.C.M.J., includes “removing obstacles 
to Defense access to information and providing such other assistance as may be needed to ensure 
that the Defense has an equal opportunity to obtain evidence.”20 The Rules for Court-Martial 
pertaining to discovery aid in the enforcement of Article 46 and “[t] parties should evaluate pretrial 
discovery and disclosure issues in light of [its] liberal mandate.21   
 
  The President amended R.C.M. 701(a)(2)(A)(1) in 2018 “to broaden the scope of 
discovery, requiring disclosure of items that are “relevant” rather than “material” to Defense 
preparation of a case. . .”22 Upon Defense request and after service of charges,  

                                                 
12 Enclosure (I). 
13 Enclosure (J). 
14 Enclosure (K). 
15 Enclosure (L). 
16 Enclosure (M). 
17 Enclosure (N). 
18 Enclosure (O). 
19 10 U.S.C. §846.   
20 United States v. Stellato, 74 M.J. 473, 481 (C.A.A.F. 2015)(internal quotations omitted.).   
21 Id. (quoting United States v. Roberts, 59 M.J. 323, 325 (C.A.A.F. 2004). 
22 MCM, supra note 1, App.15-9.   
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“The Government shall permit the Defense to inspect any book, papers, 
documents, data, photographs, tangible objects, buildings, or places, or copies 
of portions of these items, if the item is within the possession, custody or control 
of military authorities and – (i) the item is relevant to Defense 

preparation. . .”23 
 

  As a threshold matter, discoverable material is “in the possession, custody or control of 
military authorities.”24  Generally speaking, items held by an entity outside of the Federal 
Government does not satisfy this required.25  However, trial counsel “cannot avoid R.C.M. 
701(a)(2)(A) by the simple expedient of leaving relevant evidence to repose in the hands of another 
agency while utilizing his access to it in preparing his case for trial.”26 Even evidence not in the 
physical possession of the prosecution team might still be within its possession, custody, or 
control.27  Examples include instances when: “(1) the prosecution has both knowledge of and 
access to the object; (2) the prosecution has the legal right to obtain the evidence; (3) the evidence 
resides in another agency but was part of a joint investigation; and (4) prosecution inherits a case 
from a local sheriff’s office and the object remains in the possession of the local law 
enforcement.”28 Evidence may still be in the “possession, custody or control of military 
authorities” even if it does not fit neatly into any of these scenarios, and the determination must 
rest on the particular facts of each case.29   
 
  Evidence is material if it is of “such a nature that knowledge of [it] would affect a person’s 
decision-making process.”30 Evidence may be relevant and even material despite its 
inadmissibility at trial.31  Material evidence includes inadmissible materials “that would assist the 
Defense in formulating a Defense strategy.”32 The standard for determining “relevance” to Defense 
preparation is still broader than that. 
 
 b.  Production – R.C.M. 703 – Relevant and Necessary 
 
  The Sixth Amendment to the U.S Constitution provides that “[i]n all criminal prosecutions, 
the accused shall enjoy the right […] to have compulsory process for obtaining witnesses in his 
favor.”33 This right is “well established in military law and has been guarded by [our highest 
Court].”34 Consistent with the constitutional mandate, the prosecution and the defense at a court-
martial “shall have equal opportunity to obtain witnesses and evidence, including the benefit of 
compulsory process,”35 and “[e]ach party is entitled to the production of any witness whose 
                                                 
23 MCM, supra note 1, R.C.M. 701(a)(2)(A)(i)(emphasis added).   
24 Id. 
25 Stellato, 74 M.J. at 484. 
26 Id. (internal citations and quotation marks omitted).   
27 Id. 
28 Id. at 485. 
29 See Stellato, 74 M.J. 484-85.     
30 Black’s Law Dictionary 1066 (9th ed. 2009).   
31 See United States v. Luke, 69 M.J. 309, 320 (CA.A.F. 2011)(internal citations omitted).   
32 Id.   
33 U.S. Const. amend. VI, cl. 7.   
34 United States v. Hinton, 21 M.J. 267, 269 (C.M.A. 1986) (citing united States v. Carpenter, 1 M.J. 384 (C.M.A. 
1976; United States v. Iturralde-Aponte, 1 M.J. 196 (C.M.A. 1975)).   
35 MCM, supra note 1, R.C.M. 703(a). 

APPELLATE EXHIBIT V 
4 of 9



 

testimony on a matter in issue on the merits or on an interlocutory question would be relevant and 

necessary.”36   
 
  Evidence is relevant when it has “any tendency to make the existence of any fact more 
probable or less probable than it would be without the evidence; and the fact is of consequence to 
the determination of the action.”37 Evidence is necessary when it is not cumulative and would 
contribute to a party’s presentation of the case in some positive way on a matter in issue.38  In 
determining whether a requested witness’ testimony is cumulative of a witness whose appearance 
at trial is assured, the military judge should consider: whether the requested witness’ credibility is 
greater than that of the attending witness; whether the testimony of the requested witness is 
relevant to the accused with respect to character traits or other evidence observed during a different 
time period from the attending witness; and whether there is any benefit to the accused from having 
an additional witness say the same thing other witnesses have said.39  If the court determines that 
a defense witness is cumulative, the Defense is entitled to choose which of the cumulative 
witnesses it desires to call.40  
 
  An accused’s “right to present his own witnesses to establish a defense” is a “fundamental 
element of due process of law.”41 Therefore, his “opportunity to obtain witness and other evidence” 
must be equal to the Government’s.42   
 
  The court-martial rules which implement these rights require that in order to obtain 
witnesses for trial, the Defense must first submit a request to trial counsel.43  The request must 
include the witness’ name, telephone number if known, and address or location of the witness 
“such that the witness can be found upon the exercise of due diligence.”44 It must also include a 
synopsis of the witness’ expected testimony.45  If the trial counsel contends that production is not 
required under the rule, the Defense may submit the matter to the military judge.46  If the military 
judge grants the motion, trial counsel “shall produce the witness or the proceedings shall be 
abated.”47 These same procedures apply to the production of evidence.48  The presence of witnesses 
not on active duty and evidence not under control of the Government may be obtained by a 
subpoena issued by the trial counsel.49  
 

                                                 
36 Id. at R.C.M. 703(b)(1) (emphasis added).   
37 Mil. R. Evid. 401.   
38 MCM, supra note 1, R.C.M. 703(b)(1), Discussion, Manual for Courts-Martial, United States (2019 ed.); see 

United States v. Williams, 3 M.J. 239 (C.M.A. 1977). 
39 United States v. Jones, 20 M.J. 919, 927 (N-M. Ct. Crim. App. 1985) (internal citations omitted).   
40 United States v. Harmon, 40 M.J. 107, 108 (C.A.A.F. 1994). 
41 United States v. McAllister, 64 M.J. 248, 249 (C.A.A.F. 2007) (quoting Washington v. Texas, 388 U.S. 14, 19 
(1967)).   
42 United States v. Warner, 62 M.J. 114, 118 (C.A.A.F. 2005) (internal quotation marks omitted).  
43 MCM, supra note 1, R.C.M. 703(c)(2).   
44 Id. at R.C.M. 703(c)(2)(B).   
45 Id.   
46 Id. at R.C.M. 703(c)(2)(D). 
47 Id. 
48 MCM, supra note 1, R.C.M. 703(f). 
49 MCM, supra note 1, R.C.M. 703(g)(3). 
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While the law generally disfavors character evidence, the rules of evidence provide certain 
narrow exceptions to the general rule in Military Rule of Evidence 404(a).50  One of the 
enumerated exceptions is that an accused may offer evidence of a pertinent trait and, if admitted, 
the prosecution may offer evidence to rebut that specific trait.51  The Rules, and service court’s 
interpretations of them, historically allowed the defense to admit evidence of a general military 
character to infer that the servicemember’s performance on duty negated the possibility that he 
may have committed offenses with adverse military consequences.52  In response to this historical 
defense, Congress amended M.R.E. 404(a) to prohibit general military character for certain 
punitive articles and “[a]ny other offense in which evidence of general military character of the 
accused is not relevant to any element of an offense for which the accused has been charged.”53  
In United States v. Brown,54 the Army’s appellate court reviewed whether general military 
character evidence was admissible for aggravated assault and found it was not because it did not 
directly focus on “the connection to military discipline and readiness.”55  However, the court did 
determine that, based on the military’s historical precedents, Congress’s carve out for certain 
enumerated did not eliminate the defense of general good military character for a “uniquely 
military offense.”56 

 
  c.  Mil. R. Evid. 506 – Government Information Privilege 
 
  Mil. R. Evid. 506 provides from disclosure of certain government information if 
disclosure would be detrimental to the public interest.57  “‘Government information’ includes 
official communication and documents and other information within the custody or control of the 
Federal Government.”58 The privilege may be asserted by “the head, or designee, of the 
executive or military department or government agency concerned” and “[a] person who may 
claim the privilege may authorize a witness or trial counsel to claim the privilege on his or her 
behalf.”59 The delegated authority can be “presumed in the absence of evidence to the 
contrary.”60  
 
  In a court-martial proceeding, Trial Counsel must submit a “declaration invoking the 
United States’ government information privilege and setting forth the detriment to the public 
interest that the discovery of or access to such information reasonably could be expected to 
cause.”61 The declaration must be signed by “a knowledgeable United States official” with 
authority to claim the privileged.62  “Government information is subject to disclosure at the 
court-martial proceeding . . . if the party making the request demonstrates a specific need for 
                                                 
50 Mil. R. Evid. 404(a).   
51 Id. 
52 See, e.g., United States v. Wilson, 28 M.J. 48 (C.M.A. 1989).   
53 Mil. R. Evid. 404(a)(2)(A).   
54 ARMY 20160195, 2018 CCA LEXIS 107, *16-17 (A.C.C.A. 2018), 
55 Id.   
56 Id.; see also United States v. Vandelinder, 20 M.J. 41, 45 (C.M.A. 1985) (holding that a “person of ‘good military 
character’ is less likely to commit offenses which strike at the heart of military discipline and readiness”). 
57 Mil. R. Evid. 506(a). 
58 Mil. R. Evid. 506(b). 
59 Mil. R. Evid. 506(d). 
60 Id. 
61 Mil. R. Evid. 506(h)(1)(A). 
62 Id. 
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information containing evidence that is relevant to the guilt or innocence or to punishment of the 
accused, and is otherwise admissible in the court-martial proceeding.”63   
  
  As an alternative to full disclosure, the Military Judge may authorize withholding of 
information, substitution with a summary of the government information, or substitute a state of 
relevant facts the government information would tend to prove “unless the military judge 
determines that disclosure of the government information itself is necessary to enable the 
accused to prepare for trial.”64  Upon Trial Counsel’s request, the Military Judge must conduct 
“an in camera review of the prosecution’s motion. . . and must not disclose such information to 
the accused.”65 If Trial Counsel requests substitution with a summary or statement admitting 
relevant facts which affords the Accused with “with substantially the same ability to make a 
defense as would discovery of or access to the specific government information,” the Military 
Judge must grant the request.66   

ARGUMENT 
 

1. Written communications between the Accused’s command, the Convening Authority, Staff 
Judge Advocate, and law enforcement are in the possession of the Government and relevant 
to Defense preparation.67 

 
  The requested documents are relevant to Defense preparation because the documents affect 
decisions regarding the following:  whether to investigate leads not pursued by Agents; how to 
cross examine Agents on the competence or completeness of their investigation; whether or not to 
call an Agent as a witness in the Defense’s case; and what investigative actions were taken by 
NCIS.  The written communications between the command, the Convening Authority, the Staff 
Judge Advocate, and NCIS would contain this information.  Notwithstanding the plain language 
of R.C.M. 701, the Government refuses to disclose these records.  The request is not “overbroad” 
as the Government alleges because the request is specifically tailored to documents related to this 
court-martial and its preceding investigations—both at the command and NCIS level. 
 

2. The affidavits from pre-referral subpoenas are relevant to Defense pretrial preparation. 
 

  The Defense does not have legitimate means to challenge or motion to quash a pre-referral 
subpoena without the affidavits and underlying documents which supported the request.  The 
Government’s denial of these documents leads to the absurd result that pre-referral investigative 
subpoenas are not eligible for scrutiny or challenge by Defense.  Common sense notwithstanding, 
R.C.M. 701 affords the Defense discovery of “[a]ny sworn or signed statement relating to an 
offense charged in the case that is in possession of trial counsel.”68 The Defense contends that an 
affidavit in support of a subpoena request meets this definition.  The Defense is entitled to 
discovery of the affidavits submitted in support of pre-referral judicial proceedings, and to rule 

                                                 
63 Mil. R. Evid. 506(j)(1)(D). 
64 Mil. R. Evid. 506(h)(2)(A). 
65 Mil. R. Evid. 506(h)(2)(B). 
66 Mil. R. Evid. 506(h)(2)(C). 
67 See note 4. 
68 R.C.M. 701(a)(1)(C). 
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otherwise would deprive the Accused of his Constitutional right to contest the charges levied 
against him, effectively denying the Accused due process of law. 
 
 3. The Defense has demonstrated a specific need to access NCIS interrogation manuals and 
  training materials, and the information is relevant to the guilt or innocence of the Accused. 
 
  The Defense has requested and received funding for an expert in interrogations.  The 
request signals to the Government that the Defense is exploring avenues to contest the 
voluntariness of PS1 Agahi’s statements to NCIS.  The issue includes admissibility for the Military 
Judge to decide and, if not excluded, the weight that the fact finder should give to any purported 
confession or admissions.  Our expert consultant needs the underlying interrogation manuals in 
order to form an opinion on whether NCIS followed their own interrogation procedures properly 
and whether the NCIS interrogation techniques are likely to elicit false confessions.  Defense’s 
request did not expand to the entire NCIS training manual.  Rather, it was specifically tailored to 
address investigative questioning—a specific need for Defense’s pretrial preparation.  Denial of 
this request would prohibit PS1 Agahi from receiving a fair trial because she will be unable to 
explore a potential defense to the charges. 
 

RELIEF REQUESTED 
 

  The Defense moves the Court to order the Government disclose and/or produce the 
following items to the Defense: 
 
 a. Internal communications, emails, or other documents used to brief, respond to, and/or 
request investigative activities related to this case. This request specifically includes any 
communication between law enforcement and a member of the Accused’s command, the 
convening authority, the staff judge advocate, or any officer directing the investigation including 
the Accused’s previous investigating commands; 
 
 b.  NCIS training manuals or other training material related to investigative questioning of 
individuals; and 
 
 c. Underlying affidavits relating to the issuance of pre-referral subpoenas. 
 

EVIDENCE AND HEARING 
 

  In support of this motion, the Defense offers the following enclosed exhibits: 
 

Enclosure (A):  Defense Request for Initial Discovery of 3 Feb 22 
Enclosure (B):  Government Response of 10 Feb 22 
Enclosure (C):  Defense Supplemental Discovery Request of 17 Mar 22 
Enclosure (D):  Government Email Response of 18 Mar 22 
Enclosure (E):  Defense Supplemental Discovery Request of 29 Mar 22 
Enclosure (F):  Government Response of 31 Mar 22 
Enclosure (G):  PS1 Agahi Subpoena Signed 16 Dec 20 
Enclosure (H): FCPOA Subpoena signed 28 Jan 21 
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Enclosure (I):   SCPOA Subpoena signed 28 Jan 21 
Enclosure (J):   NCIS ROI dtd 8 Mar 21 
Enclosure (K): Government Mil. R. Evid. 304 Notice of 3 Mar 22 
Enclosure (L):  Defense Expert Consultation Request of 8 Mar 22 
Enclosure (M): Government Mil. R. Evid. 304 Notice of 11 Mar 22 
Enclosure (N):  Government Response to Defense Expert Request of 14 Mar 22 
Enclosure (O):  Pre-referral Subpoena Email Traffic 

If this motion is opposed by the Government, the Defense requests an Article 39(a) 
session to present oral argument. 

L. M. REDDING
LT, JAGC, USN
Defense Counsel

CERTIFICATE OF SERVICE 

I hereby certify that I electronically served a true copy of the above motion on the Court and 
Trial Counsel on 15 April 2022. 

L. M. REDDING
LT, JAGC, USN
Defense Counsel
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NAVY-MARINE CORPS TRIAL JUDICIARY 
CENTRAL JUDICIAL CIRCUIT 
GENERAL COURT-MARTIAL 

 
 
UNITED STATES 
 
          v. 
 
EMORI A. AGAHI 
PS1/ E-6 
U.S. NAVY 
 

 
 

DEFENSE MOTION TO COMPEL 
EXPERT CONSULTANT 

 
 

15 APRIL 2022 

 
MOTION 

 
Pursuant to Article 46, Uniform Code of Military Justice (UCMJ), Rules for Courts-Martial 

(RCM) 906(b)(7), 701(e), and 703(d), 703, as well as the Sixth Amendment to the U.S. 
Constitution, the Defense moves this Court to compel approval and funding for the appointment 
of Roloff Digital Forensic, L.L.C., (RDF) as expert consultants in the field of digital forensics. 

 
BURDEN 

  
  As the moving party, the Defense bears the burden of persuasion and proof by a 
preponderance of the evidence on any factual issue the resolution of which is necessary to decide 
the motion.1 

 
FACTS 

 
1.  PS1 Emori Agahi, USN, is charged with violating one specification of Article 107 (False 
Official Statement), Uniform Code of Military Justice (UCMJ) and two specification of Article 
121a (Fraudulent Use of Another Access Device), UCMJ.  As charged, the offenses carry a 
maximum punishment of 35 years of confinement, total forfeiture of pay, reduction to E-1, and a 
Dishonorable Discharge. 
 
2.  On 13 April 2022, Defense requested appointment and funding approval and funding for the 
appointment of RDF as expert consultants in the field of digital forensics.2   
 
3.  On 14 April 2022, the Government forwarded a positive endorsement of Defense’s request to 
Commander, Navy Region Mid-Atlantic (CNRMA), the Convening Authority.”3 
                                                 
1 MANUAL FOR COURTS-MARTIAL, UNITED STATES, R.C.M. 905(c)(1) (2019) [hereinafter MCM] (“Unless otherwise 
provided in this Manual, the burden of proof on any factual issue the resolution of which is necessary to decide a 
motion shall be by a preponderance of the evidence.”); R.C.M. 905(c)(2)(A) (“Except as otherwise provided in this 
Manual the burden of persuasion on any factual issues the resolution of which is necessary to decide a motion shall 
be on the moving party.”).   
2 Enclosure (A). 
3 Enclosure (B). 
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4.  As of the date of the filing of this motion, the Convening Authority has not made a decision 
on Defense’s expert witness request. 
 

Other Relevant Facts 

 
5.  On 12 November 2021, the government discovered a list of IP addresses to defense which 
includes 674 IP addresses purportedly associated with a date and time that PS1 Agahi accessed her 
NFCU bank account between 9 December 2019 and 9 January 2021.4   
 
6.  On 24 February 2022, the government discovered a list of IP addresses to defense which 
includes over 200 pages of IP addresses purportedly associated with a date and time that PS1 Agahi 
accessed her Tagged account between 1 February 2021 and 23 February 2022.5   
 
7.  On 24 February 2022, the government provided notice pursuant to Military Rule of Evidence 
404(b) that “PS1 Agahi used the same IP addresses to log into her personal NFCU account as she 
did to log into her social media profiles. [BS# 705-719 and 964-1168]. But used a private VPN on 
her mobile device to transfer the funds from the FCPOA NFCU account to her personal NFCU 
account. [BS# 705-719].”6   
 

LAW 
 

The Sixth Amendment to the U.S Constitution provides that “[i]n all criminal prosecutions, 
the accused shall enjoy the right […] to have compulsory process for obtaining witnesses in his 
favor.”7  This right is “well established in military law and has been guarded by [our highest 
Court].”8  “Compulsory process, equal access to evidence and witnesses, and the right to necessary 
expert assistance in presenting a Defense are guaranteed to military accused through the Sixth 
Amendment, Article 46, U.C.M.J., 10 U.S.C. § 846 (2000) and Rule for Courts-Martial 703(d).”9   

 
Under Article 46, UCMJ, the Defense may request expert consultants who assist them in 

“evaluating, identifying, and developing evidence,” as well as to “test and challenge the 
Government’s case.”10  Among other functions, an expert consultant may advise on the strength 
of the government’s case, aid in cross-examination of government witnesses, and aid the defense 
in preparing in arguments before a panel.11  An accused is entitled to an expert’s assistance before 
trial to aid in the preparation of his Defense upon a demonstration of necessity.12  This showing of 
necessity requires more than the mere possibility of assistance from a requested expert; the accused 

                                                 
4 Enclosure (C). 
5 Enclosure (D). 
6 Enclosure (E).  Admission of this evidence pursuant to Mil. R. Evid. 404(b) is the subject of a different motion 
before the Court. 
7 U.S. Const. amend. VI, cl. 7.   
8 United States v. Hinton, 21 M.J. 267, 269 (C.M.A. 1986)(citing United States v. Carpenter, 1 M.J. 384 (C.M.A. 
1976); United States v. Iturralde-Aponte, 1 M.J. 196 (C.M.A. 1975)). 
9 United States v. Kreutzer, 61 M.J. 293, 295 (C.A.A.F. 2005).   
10 United States v. Warner, 62 M.J. 114, 118 (C.A.A.F. 2005).   
11 United States v. Turner, 28 M.J. 487, 489 (C.M.A. 1989). 
12 United States v. Bresnahan, 62 M.J. 137, 143 (C.A.A.F. 2005) (citing United States v. Gunkle, 55 M.J. 26, 31 
(C.A.A.F. 2001)).   
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must show that a reasonable probability exists “both that an expert would be of assistance to the 
Defense and that denial of expert assistance would result in a fundamentally unfair trial.”13  An 
accused can demonstrate an expert’s necessity by showing: “(1) why the expert assistance is 
needed; (2) what the expert assistance would accomplish for the accused; and (3) why the Defense 
counsel [is] unable to gather and present evidence that the expert assistance would be able to 
develop.”14  When a Convening Authority denies a Defense request for expert assistance, the 
Military Judge becomes the gatekeeper with regard to expert assistants and determines if an expert 
is needed by the Defense.15   

 
While the Government is not required to provide the explicit expert that the Defense 

requests, they cannot deny the requested expert without “adequate substitute.”16  But while the 
Defense is not necessarily entitled to an eminent expert in a particular field, the Defense is entitled 
to receive a qualified expert.17  The Government may not secure for itself the top expert in a field 
and then provide the Defense with a generalist.18  “[W]ith the rapid growth of forensic science 
techniques, it has become increasingly apparent that complex cases require more than general 
practitioners.”19  Thus, where a complex case requires expertise beyond that of a generalist, a 
Government substitute who does not possess specific expertise would be inadequate.20   

 
ARGUMENT 

 
 1.  PS1 Agahi requires an expert consultant in the field of digital forensics to effectively  
  confront the Government’s factual witnesses at trial. 
 

 An expert consultant in the field of forensic accounting is necessary for an adequate defense 
for PS1 Agahi.  Beyond meeting military courts’ well-established test for the necessity of expert 
assistance, PS1 Agahi needs her own expert to effectively review lists of hundreds of IP addresses, 
prepare a defense, and confront Investigator and any other factual witness at trial.   

 
 There are three aspects to showing the necessity of expert assistance: 1) why is the expert 

assistance needed; 2) what would the expert assistance accomplish for the accused; and 3) why is 
the defense counsel unable to gather and present the evidence that the expert assistant would be 
able to develop. 

 
  To the first prong, expert assistance is required to educate defense on the IP address data 
provided by the government.  The IP address data is associated with two different applications—
Navy Federal and Tagged.  The data is also purportedly link to certain locations and whether or 
not a Virtual Private Network was used.  Digital evidence is by its nature, highly scientific, very 
specialized, and outside the bounds of what a lay person is able to analyze and interpret.   
 
                                                 
13 Gunkle, 55 M.J. at 31 (citing United States v. Robinson, 39 M.J. 88, 89 (C.M.A. 1994)). 
14 United States v. Gonzales, 39 M.J. 459, 461 (C.M.A. 1994).   
15 United States v. Ndanyi, 45 M.J. 315 (C.A.A.F. 1996). 
16 Warner, 62 M.J. at 118.   
17 United States v. Gray, 37 M.J. 730, 744 (A.C.M.R. 1993).   
18 Warner, 62 M.J. at 118-19.   
19 Id. (quoting United States v. McAllister, 55 M.J. 270, 275 (C.A.A.F. 2001)). 
20 Warner, 62 M.J. at 118-19. 
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To the second prong, if retained, a representative of RDF would analyze the IP address 
data and inform the defense of crucial details regarding what this information shows, how the 
information is accessed and electronically stored, what level of knowledge the user may have of 
these actions, and location data.  This is particularly important when defending against a charge of 
involving a number of transactions and bank accounts. 

To the third prong, defense counsel have no training or experience in the field of digital 
forensic analysis.  While defense counsel could become somewhat educated in some facets of the 
issues at play in the subject case, these efforts are clearly insufficient to properly represent PS1 
Agahi.  It is both impractical and unreasonable for defense counsel to obtain the proper competency 
by consulting primary and secondary materials alone, defense counsel would be unable to apply 
any principles gleaned through their own efforts to the specifics of this case.   

2. Denial of a forensic accountant would result in a fundamentally unfair trial.

Defense must be allowed to consult with an expert in order to become educated on whether
the IP addresses are authentic and whether the information is inculpatory or exculpatory.  Lay 
persons cannot adequately understand any of the areas in which the defense has requested expert 
assistance, without such expert assistance.  Additionally, assuming the expert consultant is able to 
assist defense counsel in this case, defense counsel would be unable to educate the factfinder about 
such evidence without the support of an expert witness.  The Defense must be allowed an 
opportunity to confront these witnesses on their estimations and underlying level of knowledge.   

Based on the 14 April 2022 favorable endorsement, Defense does not expect Trial Counsel 
to oppose this motion.  In fact, Defense files this motion in case CNRMA denies the Defense’s 
request in spite of the Trial Counsel’s favorable endorsement, or alternatively, CNRMA approves 
an expert consultant other than RDF with inferior qualifications.  Therefore, denial of RDF would 
result in a fundamentally unfair for PS1 Agahi. 

RELIEF REQUESTED 

The Defense respectfully requests that this Court compel the convening authority, to 
approve and fund RDF as an expert consultant in digital forensics for 10 hours of pre-trial 
consultation. 

EVIDENCE AND HEARING 

In support of this motion, the Defense offers the following enclosed exhibits: 

Enclosure (A): Defense Request for Expert Funding dtd 13 Apr 22 
Enclosure (B): Trial Counsel Positive Endorsement dtd 14 Apr 22 
Enclosure (C): NFCU IP Address Information 
Enclosure (D): Tagged IP Address Information 
Enclosure (E): Government Mil. R. Evid. 404(b) Notice dtd 24 Feb 22 
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If this motion is opposed by the Government, and pursuant to R.C.M. 905(h), the Defense 
requests an Article 39(a) session to present oral argument. 

L. M. REDDING
LT, JAGC, USN
Defense Counsel

Certificate of Service 

I hereby certify that a copy of this motion was served on this Court and the Government in the 
above captioned case on 15 April 2022. 

L. M. REDDING
LT, JAGC, USN
Defense Counsel
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NAVY-MARINE CORPS TRIAL JUDICIARY 
CENTRAL JUDICIAL CIRCUIT 
GENERAL COURT-MARTIAL 

UNITED STATES 

          v. 

EMORI A. AGAHI 
PS1/ E-6 
U.S. NAVY 

DEFENSE MOTION TO COMPEL 
EXPERT CONSULTANT 

15 APRIL 2022 

MOTION 

Pursuant to Article 46, Uniform Code of Military Justice (UCMJ), Rules for Courts-Martial 
(RCM) 906(b)(7), 701(e), and 703(d), 703, as well as the Sixth Amendment to the U.S. 
Constitution, the Defense moves this Court to compel approval and funding for the appointment 
of the forensic accounting firm, P.C., as expert consultants in the field of 
forensic accounting. 

BURDEN 

As the moving party, the Defense bears the burden of persuasion and proof by a 
preponderance of the evidence on any factual issue the resolution of which is necessary to decide 
the motion.1 

FACTS 

1. PS1 Emori Agahi, USN, is charged with violating one specification of Article 107 (False
Official Statement), Uniform Code of Military Justice (UCMJ) and two specification of Article
121a (Fraudulent Use of Another Access Device), UCMJ.  As charged, the offenses carry a
maximum punishment of 35 years of confinement, total forfeiture of pay, reduction to E-1, and a
Dishonorable Discharge.

2. On 13 April 2022, Defense requested appointment and funding approval and funding for the
appointment of the forensic accounting firm, P.C., as expert consultants
in the field of forensic accounting.2

1 MANUAL FOR COURTS-MARTIAL, UNITED STATES, R.C.M. 905(c)(1) (2019) [hereinafter MCM] (“Unless otherwise 
provided in this Manual, the burden of proof on any factual issue the resolution of which is necessary to decide a 
motion shall be by a preponderance of the evidence.”); R.C.M. 905(c)(2)(A) (“Except as otherwise provided in this 
Manual the burden of persuasion on any factual issues the resolution of which is necessary to decide a motion shall 
be on the moving party.”).   
2 Enclosure (A). 
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3. On 14 April 2022, the Government forwarded a negative endorsement of Defense’s request to 
Commander, Navy Region Mid-Atlantic (CNRMA), the Convening Authority.  The Government’s 
negative endorsement stated the following, “This expert is not necessary for Defense to understand 
the amounts transferred, from where the funds are being transferred, or to where the funds were 
transferred.  Additionally, an expert is not necessary for the fact-finder to understand these facts 
either.  The financial records clearly state that funds amounting to more than $1,000.00 were 
transferred to PS1 Agahi’s Navy Federal Credit Union (NFCU) account from the FCPOA NFCU 
Account and that funds originating from the SCPOA Navy Cash Card were transferred into the 
FCPOA NFCU account, and then were transferred to PS1 Agahi’s NFCU account.”3 
 
4. As of the date of the filing of this motion, the Convening Authority has not made a decision on 
Defense’s expert witness request. 
 

Other Relevant Facts 

 
5.  The charged time period covers a period of 10 months—October 2019 to July 2019. 
 
6.  The discovery and evidence the government provided include an even wider spectrum of 
transactions from 26 December 2018 to 25 April 2021—a period of 487 days.4   
 
7.  On 29 September 2020, the command investigation determines that $18,878.09 is unaccounted 
for from the First Class Petty Officer’s Association Navy Federal Account and that $15,164.59 is 
unaccounted for from the Second Class Petty Officer’s Association account from 9 December 
2019 to 5 August 2020.5   
 
8. On 9 April 2021, Investigator estimates $86,462.42 are “questionable charges.”6  
 

LAW 
 

The Sixth Amendment to the U.S Constitution provides that “[i]n all criminal prosecutions, 
the accused shall enjoy the right […] to have compulsory process for obtaining witnesses in his 
favor.”7  This right is “well established in military law and has been guarded by [our highest 
Court].”8  “Compulsory process, equal access to evidence and witnesses, and the right to necessary 
expert assistance in presenting a Defense are guaranteed to military accused through the Sixth 
Amendment, Article 46, U.C.M.J., 10 U.S.C. § 846 (2000) and Rule for Courts-Martial 703(d).”9   

 
Under Article 46, UCMJ, the Defense may request expert consultants who assist them in 

“evaluating, identifying, and developing evidence,” as well as to “test and challenge the 

                                                 
3 Enclosure (B). 
4 Enclosure (C). 
5 Enclosure (D).   
6 Enclosure (E), p. 2 ¶ 2. 
7 U.S. Const. amend. VI, cl. 7.   
8 United States v. Hinton, 21 M.J. 267, 269 (C.M.A. 1986)(citing United States v. Carpenter, 1 M.J. 384 (C.M.A. 
1976); United States v. Iturralde-Aponte, 1 M.J. 196 (C.M.A. 1975)). 
9 United States v. Kreutzer, 61 M.J. 293, 295 (C.A.A.F. 2005).   
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Government’s case.”10  Among other functions, an expert consultant may advise on the strength 
of the government’s case, aid in cross-examination of government witnesses, and aid the defense 
in preparing in arguments before a panel.11  An accused is entitled to an expert’s assistance before 
trial to aid in the preparation of his Defense upon a demonstration of necessity.12  This showing of 
necessity requires more than the mere possibility of assistance from a requested expert; the accused 
must show that a reasonable probability exists “both that an expert would be of assistance to the 
Defense and that denial of expert assistance would result in a fundamentally unfair trial.”13  An 
accused can demonstrate an expert’s necessity by showing: “(1) why the expert assistance is 
needed; (2) what the expert assistance would accomplish for the accused; and (3) why the Defense 
counsel [is] unable to gather and present evidence that the expert assistance would be able to 
develop.”14  When a Convening Authority denies a Defense request for expert assistance, the 
Military Judge becomes the gatekeeper with regard to expert assistants and determines if an expert 
is needed by the Defense.15   

 
While the Government is not required to provide the explicit expert that the Defense 

requests, they cannot deny the requested expert without “adequate substitute.”16  But while the 
Defense is not necessarily entitled to an eminent expert in a particular field, the Defense is entitled 
to receive a qualified expert.17  The Government may not secure for itself the top expert in a field 
and then provide the Defense with a generalist.18  “[W]ith the rapid growth of forensic science 
techniques, it has become increasingly apparent that complex cases require more than general 
practitioners.”19  Thus, where a complex case requires expertise beyond that of a generalist, a 
Government substitute who does not possess specific expertise would be inadequate.20   

 
ARGUMENT 

 
 1.  PS1 Agahi requires an expert consultant in the field of forensic accounting to effectively  
  confront the Government’s factual witnesses at trial. 
 

 An expert consultant in the field of forensic accounting is necessary for an adequate defense 
for PS1 Agahi.  Beyond meeting military courts’ well-established test for the necessity of expert 
assistance, PS1 Agahi needs her own expert to effectively review hundreds of pages of complex 
bank transactions, prepare a defense, and confront Investigator and any other factual 
witness at trial.   

 There are three aspects to showing the necessity of expert assistance: 1) why is the expert 
assistance needed; 2) what would the expert assistance accomplish for the accused; and 3) why is 

                                                 
10 United States v. Warner, 62 M.J. 114, 118 (C.A.A.F. 2005).   
11 United States v. Turner, 28 M.J. 487, 489 (C.M.A. 1989). 
12 United States v. Bresnahan, 62 M.J. 137, 143 (C.A.A.F. 2005) (citing United States v. Gunkle, 55 M.J. 26, 31 
(C.A.A.F. 2001)).   
13 Gunkle, 55 M.J. at 31 (citing United States v. Robinson, 39 M.J. 88, 89 (C.M.A. 1994)). 
14 United States v. Gonzales, 39 M.J. 459, 461 (C.M.A. 1994).   
15 United States v. Ndanyi, 45 M.J. 315 (C.A.A.F. 1996). 
16 Warner, 62 M.J. at 118.   
17 United States v. Gray, 37 M.J. 730, 744 (A.C.M.R. 1993).   
18 Warner, 62 M.J. at 118-19.   
19 Id. (quoting United States v. McAllister, 55 M.J. 270, 275 (C.A.A.F. 2001)). 
20 Warner, 62 M.J. at 118-19. 
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the defense counsel unable to gather and present the evidence that the expert assistant would be 
able to develop. 

 
  To the first prong, expert assistance is required to educate defense on the bank transaction 
data provided by the Government.  The evidence in this case requires hundreds of transactions 
spanning across the charged time period—over 10 months.  The transactions span multiple bank 
accounts including traditional bank accounts at Navy Federal and accounts using the Navy Cash 
system.   
 
  To the second prong, if retained, a representative of MSC would analyze the transaction 
data and inform the Defense of crucial details regarding what this information shows, what 
amounts were being transferred and where the money was being transferred to.  This is particularly 
important when defending against a charge which has an element that must proven based on the 
amount which was allegedly fraudulently accessed.  The amount determined by the fact finder—
greater or less than $1,000—changes the punitive exposure for the Accused if convicted from 10 
years confinement to 15 years confinement and make a Dishonorable Discharge possible for that 
specification. 

 
 To the third prong, defense counsel have no training or experience in the field of 

accounting.  While defense counsel could become somewhat educated in some facets of the issues 
at play in the subject case, these efforts are clearly insufficient to properly represent PS1 Agahi.  
It is both impractical and unreasonable for defense counsel to obtain the proper competency by 
consulting primary and secondary materials alone, defense counsel would be unable to apply any 
principles gleaned through their own efforts to the specifics of this case.  Furthermore, the 
Government has not been able to provide accurate accounting of the transactions and has provided 
conflicting amounts of money that the Government alleges is missing which necessitates an expert 
witness to educate the Defense on the transactions and amounts. 

 
 2.  Denial of a forensic accountant would result in a fundamentally unfair trial. 
 

 Defense must be allowed to consult with an expert in order to ascertain an accurate 
accounting of the amount in each of the bank accounts involved.  Lay persons cannot adequately 
understand any of the areas in which the defense has requested expert assistance, without such 
expert assistance—as shown by the Government’s multiple attempts to calculate the amounts 
which arrive at different answers.  Additionally, assuming the expert consultant is able to assist 
defense counsel in this case, defense counsel would be unable to educate the factfinder about such 
evidence without the support of an expert witness.  Defense expects that the amount of money 
accessed without authorization, if any, will be a hotly contested issue at trial and that Government 
witnesses will testify to amounts of money that purport to be missing.  The evidence shows that 
these estimations vary drastically.  The Defense must be allowed an opportunity to confront these 
witnesses on their estimations and underlying level of knowledge.  Therefore, denial of a such an 
expert would result in a fundamentally unfair for PS1 Agahi. 

 
RELIEF REQUESTED 

 
The Defense respectfully requests that this Court compel Commander, Navy Region Mid-
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Atlantic, the convening authority, to approve and fund P.C. as an expert 
consultant in forensic accounting for 38 hours of pre-trial data analysis and consultation. 

EVIDENCE AND HEARING 

In support of this motion, the Defense offers the following enclosed exhibits: 

Enclosure (A): Defense Request for Expert Funding dtd 13 Apr 22 
Enclosure (B): Trial Counsel Negative Endorsement dtd 14 Apr 22 
Enclosure (C): Bank Transaction Data 
Enclosure (D): Command Investigation dtd 29 Sep 20 
Enclosure (E): NCIS ROI dtd 9 Apr 21 

If this motion is opposed by the Government, and pursuant to R.C.M. 905(h), the Defense 
requests an Article 39(a) session to present oral argument. 

L. M. REDDING
LT, JAGC, USN
Defense Counsel

Certificate of Service 

I hereby certify that a copy of this motion was served on this Court and the Government in the 
above captioned case on 15 April 2022. 

L. M. REDDING
LT, JAGC, USN
Defense Counsel
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NAVY-MARINE CORPS TRIAL JUDICIARY 

CENTRAL JUDICIAL CIRCUIT 

GENERAL COURT-MARTIAL 

UNITED STATES 

v. 

EMORI A. AGAHI 

PS1 / E-6

USN 

DEFENSE MOTION TO SUPPRESS 

(Coerced Statements of the Accused) 

15 APRIL 2022 

MOTION 

Pursuant to Rule for Courts-Martial [R.C.M.] 905(b)(3), Military Rule of Evidence [Mil. 

R. Evid.] 304(f), and the Fifth Amendment to the U.S. Constitution, the Defense moves to suppress

all statements made by PS1 Agahi to the Naval Criminal Investigative Service (NCIS) Special

Agents during interrogations on 4 April 2021 and 25 June 2021, as well as any subsequent data

retrieved as a result of those statements.  The statements were involuntary.

SUMMARY 

PS1 Agahi is accused of fraudulently using other access devices—the checking accounts 

of First Class Petty Officer Association (FCPOA) 

and Second Class Petty Officer Association (SCPOA) without the authorization of the respective 

associations’ presidents.  NCIS Special Agents and Investigators summoned PS1 Agahi to a 

remote office on Naval Weapons Station Yorktown where she was interrogated by an agent 

applying the “Reid technique.”  Application of this technique—specifically the implication of a 

promise of protecting her retirement if PS1 Agahi would adopt a reasonable narrative presupposed 

by the interrogating agent—coupled with the totality of the attendant circumstances of PS1 Agahi’s 

Navy career, render her confession involuntary.  The Defense now moves to suppress her 

statements. 

BURDEN 

Upon motion by the Defense to suppress statements of the Accused under Mil. R. Evid. 

304, the prosecution has the burden of establishing the admissibility of the statement.  Mil. R. 

Evid. 304(f)(6).  The military judge must find by a preponderance of the evidence that the 

Accused’s statement was made voluntarily before the statement may be admitted into evidence. 

Mil. R. Evid. 304(f)(7). 
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FACTS 

 

1.  On 2 October 2020, legal department referred the 

results of a command investigation regarding fraudulent fund transfers totaling over $10,000 and 

PS1 Agahi to NCIS for further investigation. 

 

2.  The command investigation identified PS1 Agahi as being the FCPOA treasurer and working 

in the disbursing office.  Enclosure A.  

 

3.  In an endorsement for the Commanding Officer, the Command Judge Advocate recommended 

referring the case to NCIS because PS1 Agahi was suspected of possibly misappropriating $7,500 

from the SCPOA Navy Cash Account and over $14,000 from the FCPOA Navy Federal Credit 

Union (NFCU) account.  Enclosure A. 

 

First Interrogation:  13 April 2021 

 

4.  On 13 April 2021, PS1 Agahi was first interrogated by NCIS Investigator and 

Special Agent at the NCIS resident agent office onboard Naval Weapons Station 

Yorktown, Virginia.  Enclosures B and C. 

 

5.  PS1 Agahi was led into an interrogation room with no windows.  She was sat in a chair with 

her back to the door, and the over two-hour interrogation by Investigator and Special Agent 

commenced.  Enclosure C. 

 

6.  PS1 Agahi had no way of distinguishing between an investigator and special agent.  

 

7.  Investigator employed Reid Technique tactics in his interrogation of PS1 Agahi.  Those 

techniques have the following origins: 

 

a.  For more than 50 years the Reid organization has been credited with having 

fundamentally shaped the methods that interrogators throughout the United States use to influence 

suspects during interrogation.  Reid and Associates began promoting the idea that there is a 

meaningful legal difference between issuing an explicit threat or promise to a suspect undergoing 

interrogation and making a functionally equivalent implied promise (by communicating the 

promise or threat by pragmatic implication).  Anticipated Testimony of Dr

 

b.  The Reid technique advocates making repeated suggestions that framing a statement in 

certain ways will result in leniency, whereas continuing denial throughout the interrogation will 

cause the suspect to be harshly punished.  Anticipated Testimony of Dr.

  

c.  Reid’s method depends on a motivational tactic that relies on a false distinction between 

communicating to a suspect an explicit promise or threat or accomplishing the same idea transfer 

by making an implied promise (i.e. by issuing a string of related suggestions or repeating a single 

suggestion often enough to accomplish an idea transfer.  This method for communicating an idea 

is known in the social sciences as relying on pragmatic implication).  Anticipated Testimony of Dr. 
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d.  Reid style interrogations utilize a procedure of first seeking to move the suspect off a 

position of absolute denial before attempting to obtain a confession to the crime the facts indicate 

happened.  Anticipated Testimony of Dr.

  

e.  Although Reid rejects the use of physical torturous methods, the interrogations it teaches 

detectives to conduct are intended to be stressful and aversive experiences.  Reid’s published 

analysis of why its motivational tactic works acknowledges that escaping the stress of continuing 

to maintain innocence is a factor that pushes a suspect in the direction of deciding to comply with 

an interrogator’s demand for a statement other than a denial.  Anticipated Testimony of Dr.

 

f.  Reid style interrogations move suspects down a path that leads first to an admission 

against interest and then to a confession to the crime actually being investigated.  Relying solely 

on psychological variables to create an aversive experience can be sufficient to induce some 

suspects to believe that he or she can safely agree to the far less serious statement the interrogator 

demands and still end the interrogation.  Anticipated Testimony of Dr.

 

g.  Reid trains detectives to downplay the significance of the crime being investigated and 

to suggest narratives for how the event happened that are intended to cast the isolated event as 

something that the suspect might not perceive to be a crime, or an act that the interrogator tells the 

suspect is not a crime that will result in a jail sentence, or is the result of an extenuating 

circumstance that can make the act seem far less serious and therefore deserving of far less 

punishment.  Anticipated Testimony of Dr.

 

h.  Reid style interrogations typically rely on three major influence strings:  the use of 

evidence ploys, the creation of narrative themes, and the communication of coercive promises and 

threats.  Elements of these strings can appear throughout the interrogation and each string is 

typically the major focus of a section of the interrogation.  Anticipated Testimony of Dr.

 

i.  An evidence ploy is a statement made by a detective used to lead a suspect to believe 

that overwhelming and indisputable evidence against him is known to the investigators and has 

convinced the detective of the suspect’s guilt.  The evidence allegedly demonstrates conclusively 

that the suspect committed the crime under investigation.  An evidence ploy might be an entirely 

accurate statement about evidence the detective possesses and has good reason to believe is 

reliable. An evidence ploy might be an intentional over-statement of the strength of a piece of 

evidence the investigator may or may not have.  An evidence ploy may also be a claim that is 

entirely false and about evidence which the investigator has no realistic hope of ever obtaining.  

Anticipated Testimony of Dr.

 

j.  Detectives conducting Reid style interrogations will suggest supposedly believable or 

acceptable and understandable or non-criminal narrative themes and attempt to convince suspects 

that if a suggested narrative was adopted by the suspect it would not be disputed by the interrogator 

as the cause for the action under investigation.  These strings of statements add up to an explanation 

for the crime.  Anticipated Testimony of Dr.

 

k.  An interrogator might link any one of the suggested confession narrative statements to 
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a punishment outcome by explicitly promising that if you were to adopt the scenario proposed by 

the interrogator, leniency would follow.  Anticipated Testimony of Dr.
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Second Interview:  25 June 2021 

 

71.   On 25 June 2021, PS1 Agahi was again interrogated by Investigator and Special Agent 

for approximately 55 minutes.  Enclosures E and F. 
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LAW 

 

I.  Involuntary statements may not be offered against an accused at trial. 

 

  Upon motion or objection by the Defense, “an involuntary statement from the accused, or 

any evidence derived therefrom, is inadmissible at trial.” Mil. R. Evid. 304(a).1  A statement is 

involuntary when it is “obtained in violation of the self-incrimination privilege or Due Process 

Clause of the Fifth Amendment of the Constitution of the United States, Article 31 [of the Uniform 

Code of Military Justice], or through the use of coercion, unlawful influence, or unlawful 

inducement.” Mil. R. Evid. 304(a)(1)(A); see 10 U.S.C. §831(d)(2018)(“No statement obtained 

from any person in violation of this article, or through the use of coercion, unlawful influence, or 

unlawful inducement may be received in evidence against [the accused] in a trial by court-

martial.”).  The Rule embeds the Constitution’s proscription that “[n]o person…shall be compelled 

in any criminal case to be a witness against himself nor be deprived of life, liberty or property, 

without due process of law.” U.S. Const., amend V.  

 

II.  Voluntariness is determined with reference to the totality of the circumstances surrounding a 

statement, including the nature of the interrogation and characteristics of the accused, but not to 

the statement’s veracity. 

 

  There is no “talismanic definition of voluntariness” which is “mechanically applicable” to 

all statements. Schneckeckloth v. Bustamonte, 412 U.S. 218, 224 (1961)(citing Culombe v. 

Connecticut, 367 U.S. 568, 604-605)(internal quotation marks omitted).  Generally, our courts test 

for voluntariness by asking “whether the confession is the product of an essentially free and 

unconstrained choice by its maker.” United States v. Bubonics, 45 M.J. 93, 95 (C.A.A.F. 1996). 

“If, instead, the maker’s will was overborne and his capacity for self-determination was critically 

impaired, use of his confession would offend due process.” Id.(citing Culombe, 367 U.S. at 602.) 

 

  The voluntariness inquiry “involves an assessment of the totality of all the surrounding 

circumstances—both the characteristics of the accused and the details of the interrogation.” Id. 

(quoting Bustamonte, 412 U.S. at 226); Arizona v. Fulminante, 499 U.S. 279, 285-86 (1991). 

Courts have considered myriad factors in evaluating voluntariness, to include (1) the lack of advice 

regarding constitutional rights, e.g., Davis v. North Carolina, 384 U.S. 737 (1966); (2) the mental 

condition, including psychological abnormality, and intelligence of the accused, e.g., Fikes v. 

Alabama, 352 U.S. 191, 197 (1968)(noting uneducated prisoner was “certainly of low mentality, 

if not mentally ill”); (3) whether the statement was composed by law enforcement agents, e.g., 

Blackburn v. Alabama, 361 U.S. 199, 204, 207-08 (1960); and (4) physical illness, injury, or 

infirmity of the accused, e.g. Mincey v. Arizona, 437 U.S. 385, 398 (1978)(considering near-coma 

state of suspect); Greenwald v. Wisconsin, 390 U.S. 519, 520 (1968)(considering a suspect’s lack 

                                                 
1 Except to impeach or in a later prosecution for perjury or false swearing. 
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of food, sleep and medication); Beecher v. Alabama, 389 U.S. 35, 36-38; and (5) threats or 

inducements like loss of financial benefits or aid, e.g., Lynumn v. Illinois, 372 U.S. 528, 534. 

 

 Again, a finding of voluntariness does not turn “on the presence or absence of a single 

controlling criterion”, but “on a careful scrutiny on the surrounding circumstances.” Bustamonte, 

412 U.S. at 226 (internal citations omitted).  

 

  The truthfulness of the statement, however, is not a factor because in criminal cases the 

Constitution “forbids ‘fundamental unfairness in the use of evidence, whether true or false.” 

Blackburn, 361 U.S. at 206 (emphasis added)(quoting Lisenba v. California, 314 U.S. 219, 236 

(1941); Rogers v. Richmond, 365 U.S. 534, 543-44 (1961) (“[W]hether Rogers’ confessions were 

admissible into evidence was answered by reference to a legal standard which took into account 

the circumstances of probable truth or falsity.  And this is not a permissible standard under the Due 

Process Clause of the Fourteenth Amendment.”).  Even factually accurate statements can “be the 

product of constitutionally impermissible methods in their inducement [where] a defendant had 

been subjected to pressures to which, under our accusatorial system, an accused should not be 

subjected.” Rogers, 365 U.S. at 541. 

 

III.  Coercion does not require physical violence, and words alone may suffice to overcome an 

accused’s free will. 

 

  “[T]he blood of the accused is not the only hallmark of an unconstitutional inquisition.” 

Fulminante, 499 U.S. at 287 (internal quotation marks and citations omitted).  Coercion “need not 

depend upon actual violence by a government agent.” Fulminante, 499 U.S. at 287.  For example, 

in Garrity v. New Jersey, 385 U.S. 493 (1967), the Supreme Court rejected the voluntariness of a 

confession where the defendants, city police officers, were questioned concerning their alleged 

“fixing” of traffic tickets and advised by the state police that if they refused to answer questions, 

their employment could be terminated.” 385 U.S. at 492.  The Court in Garrity reflected that the 

“option to lose their means of livelihood or pay the penalty of self-incrimination is the antithesis 

of free choice to speak out or to remain silent.”  

 

   Similarly, the Court in Lynumn v. Illinois, considered the statement of a woman charged 

with marijuana distribution who was told by police that her children “would be taken away…and 

strangers would have them…and if I could cooperate [the police officer] would see they 

weren’t…” 372 U.S. at 531-32.  The Court overturned the defendant’s conviction in that case, 

because it was “abundantly clear that [her] oral confession was made only after the police had told 

her that state financial aid for her infant children would be cut off, and her children taken from her, 

if she did not cooperate.” Id. at 534 (internal quotation marks omitted).  Military courts have not 

deviated from the Supreme Court’s lead. 

 

 In United States v. Martinez, 38 M.J. 82 (C.M.A. 1993), the court reversed the service court 

of appeals and upheld the military judge’s suppression of a statement when the trial court properly 

considered the “appellant’s psychological state” in finding that he “cracked and gave up,” telling 

a polygraph examiner what he “wanted to hear.” 38 M.J. at 87.  In another case involving coercive 

interrogation tactics by a polygraph examiner, the Court of Military Appeals overturned a 

conviction because it was error to admit a confession where “an exhortation or adjuration to speak 
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the truth is connected with suggestions of a threat or benefit.” Handsome, 21 U.S.C.M.A. 330, 333 

(C.M.A. 1972).  A confession “must not be extracted by any sort of threats or violence, nor 

obtained by any direct or implied promises, however slight, nor by the exertion of any improper 

influence . . . A confession can never be received in evidence where the prisoner has been 

influenced by any threat or promise; for the law cannot measure the force of the influence used, or 

decide upon its effect upon the mind of the prisoner, and therefore excludes the declaration if any 

degree of influence has been exerted.'" Id, quoting Bram v. United States, 168 U.S. 532, 542-42 

(1897).  Finally, “a psychological ploy [] should be considered, along with all other relevant facts 

and circumstances, in determining whether an accused's will was overborne and his confession 

was obtained through the use of coercion, unlawful influence, or unlawful inducement.” Bubonics, 

45 M.J. at 95. 

 

ARGUMENT 

 

Investigator used coercive tactics and psychological ploys through application of the 

Reid technique to elicit an involuntary confession from PS1 Agahi 

 

  At the outset of PS1 Agahi’s interrogation, the evidence that Investigator had 

available to him was the command investigation and bank statements.  Knowledge of the missing 

funds in the account and the source of the $99.99 charges was repeatedly denied by PS1 Agahi.  

Investigator set out to accomplish three goals to build the groundwork for what he hoped 

would be a confession: (1) he identified the most important thing to PS1 Agahi—her proximity to 

retirement; (2) he sought to frame the narrative that PS1 Agahi could accept—that these transfers 

were an accident or banking error , and (3) he sought to convince PS1 Agahi that she could obtain 

a better outcome for herself by admitting to the narrative—that is he made both implied and explicit 

promises of leniency.   

 

  The first interrogation began with Investigator asking PS1 Agahi for initial, standard 

data.  One of the key facts Investigator learned from PS1 Agahi was that she had been on 

active duty for approximately 18 years at the time she was interrogated.  Even before the 

investigator read PS1 Agahi her Article 31(b) rights, there came a slew of questions-and-answers 

regarding her retirement status such as (1) whether she would be retiring from

(2) that she would look to retire in July 2020; (3) whether she had submitted her 

Fleet Reserve transfer request; (4) that she had not submitted the Fleet Reserve transfer request 

“because of this crap” (the ongoing investigation).  These deceptively simple biographical 

questions gave Investigator the hook he needed to plant implied and explicit promises of 

leniency in PS1Agahi’s mind and coerce a confession.  

 

  Promises he continued to capitalize on by affirmatively stating to PS1 Agahi phrases such 

as “we’ll get this knocked out and get it out of the way,” which referred to the investigation that 

was holding up her request to transfer to the Fleet Reserve for retirement.  This also related to 

Investigator reassurance to PS1 Agahi regarding her pending divorce that although her 

estranged husband wanted her to “retire so that he [could] take [her] money,” her retirement pay 

would be protected—that she should not worry because “you’re going to get yours.”  
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  In PS1 Agahi’s mind, her retirement was just over the horizon and with a pending divorce, 

there were serious marital issues to be resolved—including her retirement pay.  Just prior to 

reading PS1 Agahi her Article 31(b) rights, he asked her what year she enlisted in the Navy.  When 

he heard the reply of “2002,” Investigator immediately followed with, “It’s almost over.  

It’s almost over.  About to get to that 20.” This referred to PS1 Agahi’s almost 20 years of active 

duty service, which would enable her to retire and draw a pension and benefits.  He also stated that 

his “job is not to bring you in here and tell you, you’re going up, you’re not retiring.  My job is to 

find the truth,” all of which was a tactic used to overcome her willpower.   

 

  After waiving her rights, the investigators essentially present her with a binary choice:  (1) 

that both the transfers and funds missing from the association accounts were due to accidents or 

errors; or (2) that the evidence pointed to PS1 Agahi’s intentional transfer of the funds to her 

account.  This framed the narrative in PS1 Agahi’s mind so she began to explain the situation as 

best she could with the knowledge she had—she discussed the initial issues with the SCPOA’s 

Navy Cash Account being linked to the FCPOA NFCU account; her attempts to contact NFCU to 

resolve the situation; and the possible fraudulent Apple purchases that had posted to the FCPOA 

NFCU account.  Continually, PS1 Agahi stated she did not know how the transfers from the 

FCPOA NFCU account into her personal account were occurring.  What also became clear to PS1 

Agahi continually throughout both interrogations is that the NCIS investigators would not accept 

that she did not know how the transfers were occurring.   

 

  During the first interrogation, when the NCIS agents left the room, PS1 Agahi stated a few 

phrases that seriously call into question her later confession, to include that perhaps it would be 

easier just to say that I did what NCIS is accusing me of; that she should have sought legal counsel 

prior to questioning; and that NCIS does not want to hear what she has to say, for example.  These 

phrases drive home that in PS1 Agahi’s mind the choice was starting to resolve more into either 

agreeing with investigators for a possible resolution at the lowest-level possible to protect her 

retirement or continuing to tell the truth as she knew it.  Upon returning to the interrogation room, 

NCIS double-down on the implied promise of leniency—discussing her Fleet Reserve holdup; 

getting her back on track towards retirement; and that she’ll be at 19 years of service in just a few 

months in July.  Confronting PS1 Agahi with the investigator’s belief that she had not told him the 

entire truth, he continued to ask her to explain the situation—within the context of the situation 

and amounts not necessarily being a “big deal.” All PS1 Agahi can do is tell the truth, a truth she 

continually states in both interrogations—“I have no answer because I don’t know,” but again in 

the back of her mind was the promise of leniency if she fell in line with NCIS’s view of the 

evidence.   

 

  The groundwork had been laid by Investigator in the first interrogation that led to 

the second interrogation on 25 June 2021.  It was still under the umbrella of implied and explicit 

promises the interrogators made during the first interrogation that PS1 Agahi reluctantly spoke 

with interrogators again.  After reading PS1 Agahi her Article 31(b) rights, Investigator

continued the same line of questioning as before regarding fund and ATM transfers, account 

linkages, etc.  PS1 Agahi continued to cling to the truth by stating that she did not know or could 

not explain the situation in the manner the NCIS agents want to hear.   
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  All the NCIS agents could do is continue to pepper her with questions and PS1 Agahi 

continued to answer with the truth, until she could no longer.  The proverbial dam broke and PS1 

Agahi decided it would be best for her to answer the investigators’ questions in-line with their 

view of the evidence—regardless of whether it was true or not—because, there was a chance, she 

could salvage her retirement by falling in line with NCIS’ proffered narrative.  She succumbed to 

the investigator’s offer to solve the issue at the “lowest level possible” and made herself believe 

that perhaps this was “just a pebble” in the “grand scheme of things.” This is the very definition 

of an unreliable statement and both interrogations should therefore be suppressed.  

  

The totality of the circumstances demonstrates that PS1 Agahi’s confession was 

involuntary and must be suppressed. 

 

 “The court's responsibility to consider the totality of the surrounding circumstances, 

however, does not translate into a prescription to weigh all such factors evenly.” Bubonics, supra 

at 95, emphasis in original.  The factor that weighs most heavily against voluntariness in this 

confession is the nature of the interrogation and the psychological ploys employed by Investigator 

 The implied promises of leniency delivered after successfully entrapping PS1 Agahi in a 

scenario she could only perceive as hopeless are what ultimately broke PS1 Agahi and allowed her 

to confess to acts she continuously could not explain.  Here is the very danger of admitting PS1 

Agahi’s confession, and purpose behind the constitutional protections surrounding confessions.  

Admitting her confession at trial would be to allow unreliable statements about a fact pattern PS1 

Agahi has not voluntarily admitted to and use those statements against her.  PS1 Agahi continually 

could not explain the evidence to the investigators’ liking, yet she would be confronted with her 

own statements of admitting to transferring money from the association accounts into her personal 

account.  It is the unreliability of these statements, delivered only after the application of unlawful 

coercion via a well-planted promise of leniency and ensured retirement, which cements the need 

for suppression of the statements.  Their unreliability is clear:  NCIS’s view of the evidence was 

that PS1 Agahi unlawfully transferred funds from the association accounts to her personal account. 

She continually stated she could not explain the evidence or when she tried to explain, NCIS 

dismissed her explanations.  PS1 Agahi ended up confessing—by agreeing with investigators—to 

fund transfers from the association accounts to her personal account.  These unreliable and 

unlawfully induced statements cannot be admitted against PS1 Agahi, and suppression of these 

statements is the appropriate remedy. 

 

RELIEF REQUESTED  

 

 The Defense moves the Court to suppress all statements made by PS1 Agahi to NCIS on 

13 April 2021 and 25 June 2021 and any evidence derived therefrom. 

 

EVIDENCE AND HEARING 

 

  In support of this motion, the Defense offers the following enclosed exhibits.  

  

  Enclosure A  - Command Investigation of 22 June 2020 

  Enclosure B  - Transcript of PS1 Agahi’s 13 April 2021 Interrogation 

  Enclosure C    -  Video of PS1 Agahi’s 13 April 2021 Interrogation 
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  Enclosure D  - PS1 Agahi Rights Acknowledgement of 13 April 2021 

  Enclosure E - Transcript of PS1 Agahi’s 25 June 2021 Interrogation 

  Enclosure F    -  Video of PS1 Agahi’s 25 June 2021 Interrogation 

  Enclosure G  - PS1 Agahi Rights Acknowledgement of 25 June 2021 

  Enclosure H  - PS1 Agahi Permissive Authorization for Phone of 25 June 2021 

   

  The Defense also requests the production of the following witnesses for live testimony at 

the 10 May 2022 Article 39(a) session:  

 

  Dr

 

 Dr is relevant and necessary for this motions hearing because he is an expert in the 

field of interrogation and can offer expert testimony regarding how the Reid technique elicits 

false and involuntary confessions and how the Reid technique is employed in the interrogations 

of PS1 Agahi. 

 

If this motion is opposed by the Government, and pursuant to R.C.M. 905(h), the Defense 

requests an Article 39(a) session to present oral argument and evidence. 

 

 

 

  G. J. KUNTHARA   

  LT, JAGC, USN   

  Defense Counsel   

 

 

 

CERTIFICATE OF SERVICE 

 

I certify that I have served a true copy, via e-mail, of the above on the Court and Government 

Counsel on 15 April 2022. 

 

 

 

  G. J. KUNTHARA   

  LT, JAGC, USN   

  Defense Counsel   
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NAVY-MARINE CORPS TRIAL JUDICIARY 

CENTRAL JUDICIAL CIRCUIT 

GENERAL COURT-MARTIAL 

MOTION 

1. The Government respectfully requests this Court to deny the Defense Motion to Suppress pre-

trial statements of the Accused.

BURDEN 

2. Pursuant to M.R.E. 304(f)(6)-(7), the prosecution has the burden of establishing that the

Accused’s pre-trial statements are admissible by proving by a preponderance of the evidence that

the statements were made voluntarily.

SUMMARY 

3. The Accused admitted to NCIS agents during her 55-minute interview on 25 June 2021 that

she “personally moved” the $17,000 to her account. Later in that same interview, the Accused

again stated that she “moved the money from the First Class to my personal account.” She also

told the agents that her plan was that she “was going to pay it back,” and affirmed that the reason

she did not pay it back yet it because she had been caught.

4. These highly incriminating statements were made voluntarily. The interview of 25 June 2021

was less than an hour in duration. The Accused is a First Class Petty Officer with nearly 20 years

of service. In neither the interview of 25 June 2021, nor the previous interview of 13 April 2021,

did law enforcement yell, threaten, or make any promises to the Accused. The Accused signed

three different statements—before the first interview, before the second interview, and after the

second interview—declaring, inter alia, that NCIS had not make any promises or threats to her.

NCIS agents explicitly told the Accused before each interview that she could terminate the

interview at any time for any reason, and she signed an acknowledgement form to that effect on

both occasions.

U N I T E D   S T A T E S  

V. 

EMORI A. AGAHI 

GOVERNMENT RESP O NSE  
TO  DEF ENSE MOTION TO SUPPRESS 

PRE-TRIAL STATEMENTS  

OF THE ACCUSED 

APPELLATE EXHIBIT XI(a) 
1 of 7

PSl /E-6 
USN 

22 APRIL 2022 



 

FACTS 

 

5. During both interviews, NCIS agents advised the Accused she was suspected of larceny and 

provided her Article 31(b), UCMJ, rights using the standard NCIS Military Suspect's 

Acknowledgement and Waiver of Rights form. [Defense Motion, Enclosures B, C, F, D, E, G] 

  

6.  Among those rights, the Accused was told at each interview that she had a right to remain 

silent, was told that what she told NCIS could be used against her, she had a right to counsel, and 

she “may terminate this interview at any time for any reason.” [Defense Motion, Enclosures B, 

D, E, G] 

 

7. After reading aloud and initialing each of the rights on the form, the Accused indicated she 

understood each of her rights, had no questions, and still wished to give a statement. [Defense 

Motion, Enclosure B, D, E, G] 

 

8. At no point in either interview did the NCIS agents raise their voices towards the Accused, 

physically harm her, threaten her with bodily harm or punishment if she did not cooperate, or 

make promises to her in exchange for his cooperation. [Defenses Motion, Enclosures B, C, E, F] 

 

9. In neither interview did the Accused ask to stop the questioning or to speak with an attorney 

during either interview at any time. [Defenses Motion, Enclosures B, C, E, F] 

 

10. The Accused was not in restraints during either interview. [Defenses Motion, Enclosures B, 

C, E, F] 

 

11. The Accused has almost 20 years and nine months of active duty service in the United States 

Navy. [Defenses Motion, Enclosures B, C, E, F] 

 

12. The Accused is a First Class Petty Officer Personnel Specialist. [Defenses Motion, 

Enclosures B, C, E, F] 

 

First Interview 

 

13. The first interview, which took place on 13 April 2021, was approximately two hours and 15 

minutes long. [Defenses Motion, Enclosures B, C] 

 

14. The agents asked Accused basic biographical information and engaged in rapport building 

for the first ten minutes of the interrogation. [Defenses Motion, Enclosures B, C] 

 

15. After explaining the Accused that she was suspected of larceny and reading the Accused her 

rights, the agents asked the Accused, “at this time, do you want to speak to me about what's 

going on?” The Accused responded, “sure.” [Defenses Motion, Enclosures B, D, C] 

 

16. There was a ten-minute break that started approximately 34 minutes into the interview. The 

NCIS agents offered water to the Accused at that time, as well as whether she would like to use 

APPELLATE EXHIBIT XI(a) 
2 of 7



the restroom. The Accused declined both offers. [Defenses Motion, Enclosures B, C] 

 

17. There was also a second break for twenty minutes that began about 28 minutes after the first 

break ended. [Defenses Motion, Enclosures B, C] 

 

18. The agents offered the Accused the opportunity to use the restroom approximately one hour 

and 17 minutes into the interview, which she accepted. The agents also offered the Accused 

water again at that time. [Defenses Motion, Enclosure C] 

 

19. The agents offered the Accused tissues at one point after she started crying. [Defenses 

Motion, Enclosures B, C] 

 

20.  The Accused abruptly walked out of the room at one hour and 53 minutes into the interview. 

Neither NCIS agent followed the Accused out of the interview room, nor did they direct or ask 

the Accused to re-enter the room. The Accused re-entered the interview room of her own volition 

about one minute after leaving and the interview resumed. [Defenses Motion, Enclosures B, C] 

 

21. On the NCIS Military Suspect's Acknowledgement and Waiver of Rights form the Accused 

signed during her first interview, she initialed next the statement, “[n]o threats or promises have 

been made to me.”  [Defenses Motion, Enclosures B, C, D] 

 

Second Interview 

 

22. The second interview occurred on 25 June 2021, which is approximately two months and 12 

days after the first interview. [Defenses Motion, Enclosures E, F) 

 

23. The second interview was 55 minutes long. The NCIS agents spent the first two minutes 

obtaining the Accused’s biographical data and attempting to lighten the mood. [Defenses 

Motion, Enclosures E, F) 

 

24. After informing the Accused again that she was suspected of larceny and re-informing the 

Accused of her rights, the agents asked the Accused, “[a]t this moment, do you wish to speak to 

me?” The Accused again responded, “sure.” [Defenses Motion, Enclosures E, F, G) 

 

25. On the NCIS Military Suspect's Acknowledgement and Waiver of Rights form that the 

Accused signed at the beginning of her second interview, she again initialed next to the 

statement, “[n]o threats or promises have been made to me.” [Defenses Motion, Enclosures E, F, 

G) 

 

26. At the end of the Accused’s second interview, when the Accused signed the Permissive 

Authorization for Search and Seizure form, it contained, among other things, the declaration that 

“I make this decision freely and voluntarily, and it is made with no threats having been made or 

promises extended to me.”  The NCIS agents read that same sentence out loud to the Accused 

and asked her, “do you agree with that?” The Accused responded, “yes.” [Defenses Motion, 

Enclosures E, F, H) 
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27. During the second interview, the agents asked the Accused the question,

 

LAW 

 

28. Statements are involuntary if obtained "in violation of the self-incrimination privilege or Due 

Process Clause of the Fifth Amendment to the United States Constitution, Article 31 [Uniform 

Code of Military Justice], or through the use of coercion, unlawful influence or unlawful 

inducement." Mil. R. Evid. 304(a)(1)(A).  

 

29. “The necessary inquiry” for assessing voluntariness “is whether the confession is the product 

of an essentially free and unconstrained choice by its maker. If, instead, the maker's will was 

overborne and his capacity for self-determination was critically impaired, use of his confession 

would offend due process." United States v. Bubonics, 45 M.J. 93, 95 (C.A.A.F 1996) (citing 

Culombe v. Connecticut, 367 U.S. 568, 602, 81 S. Ct. 1860, 6 L. Ed. 2d 1037 (1961)); see also, 

Ariz. v. Fulminante, 499 U.S. 279 (1991).  

 

30. There are no grounds for concluding a confession was involuntarily induced without police 

conduct that is causally related to a confession. Colorado v. Connelly, 479 U.S. 157, 164, 107 S. 

Ct. 515, 93 L. Ed. 2d 473 (1986); Withrow v. Williams, 507 U.S. 680 (1993). However, even a 

causal connection between the actions of government agents and an accused's confession does 

not necessarily make the confession involuntary. Id. n.2 (citing Frazier v. Cupp, 394 U.S. 731, 

739, 89 S. Ct. 1420, 22 L. Ed. 2d 684 (1969)). 

 

31. Voluntariness is assessed based on the totality of the circumstances, such as the Accused’s 

characteristics and the details of the interview. United States v. Freeman, 65 M.J. 451, 453 

(C.A.A.F. 2008) (citing Schneckloth v. Bustamonte, 412 U.S. 218, 226, 93 S. Ct. 2041, 36 L. Ed. 

2d 854 (1973) (finding a statement voluntary even after a 10 hour interrogation, two polygraphs, 

and lies about the existence of fingerprints at the crime scene)). It is rare for voluntariness to turn 

on just one factor, and the weight of each factor depends on the accused’s mental state and the 

situation. United States v. Jones, 34 M.J. 899, 906 (N.M.C.M.R. 1992) (citing Schneckloth, 412 

U.S. at 226); see also, United States v. Bickford, 82 M.J. 507, 514 (N-M Ct. Crim. App. 2021). 

 

32. Relevant characteristics of the Accused include their health, age, education, and intelligence. 

United States v. Jones, 34 M.J. 899, 906 (N.M.C.M.R. 1992) (citing Schneckloth, 412 U.S. at 

226).  

 

33. Relevant details regarding the interview include the conditions of the questioning and rights 

warning, interview duration, and law enforcement use of force, threats, promises, or deceptions. 

Id.; see also, Bickford, 82 M.J. at 514. 
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34. “Admonishing a person to tell the truth is not coercion, unlawful inducement, or improper 

influence.” United States v. Handsome, 45 C.M.R. 104, 107 (U.S. C.M.A. 1972); see also, Sparf 

v United States, 156 US 51, 39 L Ed 343, 15 S Ct 273 (1895).  

 

35. An interview that transpires two months after a prior interview is not a continuation of the 

prior interview. United States v. Lewis, 78 M.J. 447, 455 (C.A.A.F. 2019) (finding that the 

accused’s first interview, where the accused’s rights were not read properly, did not taint the 

later interview where the accused fully confessed). 

 

36. Pressuring the Accused does not make subsequent statements per se involuntary. See, United 

States v. Morris, 49 M.J. 227 (C.A.A.F. 1998) (finding that an investigator telling an accused 

“[i]f you help us, we’ll help you,” did not rise to unlawful inducement).  

 

ARGUMENT 

 

37. The statements of the Accused, a First Class Petty Officer Personnel Specialist with nearly 

20 years’ service, at a two hour and 15 minute-long interview calmly conducted by NCIS agents 

who offered no promises or threats and provided two breaks, were voluntary.  

 

The relevant characteristics of the Accused, a First Class Petty Officer with nearly 20 years of 

service, suggest she is not especially susceptible to having her will overborne by NCIS agents.  

 

38. The Accused is a First Class Petty Officer with almost 20 years of naval service. This is an 

individual with decades of life experience and professional expertise who has achieved a high-

level of competency in a technical rate. The Accused is intelligent enough to perform the tasks 

needed of a Personnel Specialist and pass the advancement exams required to become a First Class 

Petty Officer. This is not young and naïve junior Sailor who cannot stand up to an authority 

figure—this is a seasoned E-6 close to retiring.  

 

The circumstances surrounding the interviews were conducive to encouraging the Accused to 

make the essentially free and unconstrained choice to make incriminating statements. 

 

39. The NCIS agents who interviewed the Accused did not make any promises or threats to the 

Accused. The Accused signed and initialed a statement during her first interview which 

expressed, among other things, that “[n]o threats or promises have been made to me.” She signed 

and initialed at the beginning of her second interview another statement that the agents had not 

make any threats or promises, and yet again at the end of her second interview.  

 

40. Although the Accused’s retirement did come up during the interview, NCIS agents never told 

the Accused they would save her retirement if she confessed, nor did they say anything could be 

reasonably construed as an implied promise that they would act in a certain way. Making passing 

references is a far cry from the Handsome case cited by the Defense, where the investigator 

stated, “if you go on and confess, you could get off lighter.” 21 U.S.C.M.A. 330, 333 (C.M.A. 

1972). It is also very different from Garrity, also cited by Defense, where the suspects were 
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explicitly told that they had a “choice [to] either to forfeit their jobs or to incriminate 

themselves.” 385 U.S. 493 (1967). 

  

41. Moreover, neither of the Accused’s two interviews were excessively long. The first interview 

was approximately two hours and 15 minutes in total. It was punctuated by two breaks, one 

lasting ten minutes and another lasting twenty minutes. The second interview took a mere 55 

minutes. These interviews are quite different from the Martinez case cited by Defense, where the 

suspect made involuntary statements after being questioned from 0905 to 1645. 38 M.J. 82, 84 

(C.A.A.F. 1993) (also finding that the suspect’s previous failed attempts to locate an attorney 

was an especially cogent factor). Each of the Accused’s interviews were significantly shorter 

than the interview in Freeman, where the Court of Appeals for the Armed Forces found the 

statements were voluntary even though the interview lasted ten hours. 65 M.J. at 453. 

 

42. The NCIS agents did not use any force or threats of violence during either interview, but 

demonstrated an appropriate level of accommodation for the Accused’s physical comfort. The 

agents’ demeanors and tone were calm. The agents did not put the Accused in restraints, raise 

their voices, use any physical gestures that threatened violence, or make any statements that 

communicated threats of violence. During the first interview, the agents offered the Accused 

water and access to the restroom twice. This is a different situation than Bubonics, where a senior 

military interrogator overcame the suspect’s will by yelling at the suspect and threatened to give 

him to civilian law enforcement when he refused to confess. 45 M.J. at 93 (the Court also found 

that the suspect’s only having two and half years in the Navy was an important a factor).  

 

43. Finally, the Accused knew she was free to leave during either interview, but elected to stay. 

At the beginning of the first interview, the investigator asked her “at this time, do you want to 

speak to me about what's going on?”, to which the Accused responded, “sure.” Moreover, during 

the second interview, over two months later, the agents again asked the Accused, “[a]t this 

moment, do you wish to speak to me?”, and the Accused again responded, “sure.” When, during 

the first interview, the Accused suddenly left the room about one hour and 53 minutes into the 

interview, neither agent followed the Accused out of the interview room, or asked the Accused to 

re-enter the room. Rather, the Accused re-entered the interview room on her own after a minute 

and the interview resumed. Moreover, she was told she could terminate at the start of each 

interview, but she did not exercise that right in either interview. 

 

RELIEF REQUESTED 

 

44. For the reasons stated above, the Government respectfully requests this Court deny the 

Defense motion to suppress the Accused’s pre-trial statements. 

 

 

 

 

 

***********************INTENTIONALLY LEFT BLANK************************ 
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ORAL ARGUMENT AND EVIDENCE 

 

45. The Government respectfully requests to respond to any oral argument presented by the Defense. 

 

46. The Government submits the following evidence in support of this motion: 

a. Witness: Investigator NCIS 

 

 

 

Respectfully submitted,  

 

 

E.R.ENDIEVERI 

LT, JAGC, USN 

Trial Counsel 

 

 

 

 

CERTIFICATE OF SERVICE 

 

 

I certify that I have served a true copy via e-mail of the above on the Court and Defense Counsel 

on 22 April 2022. 

 

 

 

E.R.ENDIEVERI 

LT, JAGC, USN 

Trial Counsel 

 

 

APPELLATE EXHIBIT XI(a) 
7 of 7

 



REQUESTS



THERE ARE NO REQUESTS



NOTICES



THERE ARE NO NOTICES



COURT RULINGS & ORDERS



THERE ARE NO COURT RULINGS 
AND ORDERS 



STATEMENT OF TRIAL RESULTS



STATEMENT OF TRIAL RESULTS 

SECTION A· ADMINISTRATIVE 

1. NAME OF ACCUSED (last. first, Ml) 2. BRANCH 3. PAYGRADE 4. DoD ID NUMBER 

IAgahi. Emori A . I INavy I IE-6 1

5. CONVENING COMMAND 6. TYPE OF COURT-MARTIAL 7. COMPOSITION 8. DATE SENTENCE ADJUDGED 

INavy Region Mid-Atlantic I loeneral I I Judge Alone - MJA 16 I lsep 14, 2022 I 
SECTION B • FINDINGS 

SEE FINDINGS PAGE 

SECTION C • TOTAL ADJUDGED SENTENCE 

9. DISCHARGE OR DISMISSAL 10. CONFINEMENT 11. FORFEITURES 12. FINES 13. FINE PENAL TY 

INot adjudged I IN/A I IN/A 11$750 I IN/ A I 
14. REDUCTION 15.DEATH 16. REPRIMAND 17. HARD LABOR 18, RESTRICTION 19. HARD LABOR PERIOD 

IE-4 I Yes r No (e Yes l No (e Yes l No (e Yes l No (i IN/A I 
20. PERIOD AND LIMITS OF RESTRICTION 

IN/ A I 
SECTION D - CONFINEMENT CREDIT 

21. DAYS OF PRETRIAL CONFINEMENT CREDIT 22. DAYS OF JUDICIALLY ORDERED CREDIT 23. TOTAL DAYS OF CREDIT 

I 11 I I 
0 days I 

SECTION E - PLEA AGREEMENT OR PRE-TRIAL AGREEMENT 

24. LIMITATIONS ON PUNISHMENT CONTAINED IN THE PLEA AGREEMENT OR PRE-TRIAL AGREEMENT 

No punitive discharge may be adjudged; no confinement may be adjudged; maximum restriction that may be adjudged is 30 days; no 

forfeitures will be adjudged; minimum fine to be adjudged is $697 and the maximum fine to be adjudged is $1,307; reduction to the grade of 

E-4 w ill be adjudged; no other lawful punishments will be adjudged. 

SECTION F • SUSPENSION OR CLEMENCY RECOMMENDATION 

25. DID THE MILITARY JUDGE 26. PORTION TO WHICH IT APPLIES 
RECOMMEND SUSPENSION OF THE Yes (' No r. I SENTENCE OR CLEMENCY? 

28. FACTS SUPPORTING THE SUSPENSION OR CLEMENCY RECOMMENDATION 

SECTION G- NOTIFICATIONS 

29. Is sex offender reg1strat1on required in accordance with appendix 4 to enclosure 2 of DoDI 1325.07? 

30. Is DNA collection and submission required in accordance with 10 U.S.C. § 1565 and DoDI 5505.14? 

31. Did this case involve a crime of domestic violence as defined in enclosure 2 of DoDI 6400.06? 

32. Does this case trigger a fireann possession prohibition In accordance with 18 U.S.C. § 922? 

SECTION H - NOTES AND SIGNATURE 

33. NAME OF JUDGE (last, first. Ml) 34. BRANCH 35. PAYGRADE 36. DATE SIGNED 

!Larsen, Hayes C. I !Navy I lo-6 I l sep 14, 2022 

37. NOTES I 
Janua ry 2020 PREVIOUS EDITION IS OBSOLETE 

27. RECOMMENDED DURATION 

11 I 

I 

Yes r No (i' 

Yes (i' No r 
Yes r No r-
Yes (e No r 
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STATEMENT OF TRIAL RESULTS- FINDINGS 

SECTION I - LIST OF FINDINGS 

ORDER OR 
LIO OR INCHOATE SPECIFICATION PLEA FINDING REGULATION OFFENSE ARTICLE DIBRS 

VIOLATED 

Spcc1fica11on INo plu entend I lwro I II 09:?-C:? I 
Offense dcscnpuon lw1llful derehc11011 ofdu1y I 
Wuhdrawn and Dismissed without prejudice, to ripen into prejudice upon completion of 
D1srn1sscd appellate review where the findings and sentence have been upheld. 

Spec1fica11on- !Not Guilty I lwuhdrawn 

Offense descuption jFalse official s1a1ement 

Spec1ficallon I IGuilly I [~,II\' 
Ofl~nsc descnpuon I Fraudulent U~c of an Other Access De\'1ce 

Spec1fica11on 2 I Not Guilty I lwuhdrawn 

Offense descnpuon I Fraudulent Use of an Other Access Device 
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Charge III 

January 2020 

MILITARY JUDGE ALONE SEGMENTED SENTENCE 

SECTION J • SENTENCING 

SPECIFICATION I CONFINEMENT I CONCURRENT WITH I CONSECUTIVE WITH 

Spcc1lka11on Example all 01hers Example 12. I 4. 11 I 

Spectficatton Example au 01hers Example 12. 14. 11 I 

Spec1licauon I Example all others Example I 2. I 4. 11 I 

Spcc1fica11on 2 Example all others Example I 2, I 4. II I 
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CONVENING AUTHORITY'S ACTIONS



POST-TRIAL ACTION 
SECTION A - STAFF JUDGE ADVOCATE REVIEW 

l. NAME OF ACCUSED (LAST, FIRST, Ml) 2. PAYGRADE/RANK 3. DoD ID NUMBER 

IAgahi, Emori A. I IE6 1 I 
4. UNIT OR ORGANIZATION 5. CURRENT ENLISTMENT 6. TERM 

1114 March 2017 I I4years I 
7. CONVENING AUTHORITY 8. COURT-

9. COMPOSITION 
I 0. DA TE SENTENCE 

(UNIT/ORGANIZATION) MARTIAL TYPE ADJUDGED 

!Commander, Navy Region Mid-
Atlantic !General I !Judge Alone - MJA 16 I 114-Sep-2022 I 

Post-Trial Matters to Consider 
! 

11. Has the accused made a request for deferment of reduction in grade? r Yes Ci No 

12. Has the accused made a request for deferment of confinement? (' Yes <i'No 

13. Has the accused made a request for deferment of adjudged forfeitures? (" Yes (i' No 

14. Has the accused made a request for deferment of automatic forfeitures? r Yes <-No 
15. Has the accused made a request for waiver of automatic forfeitures? (' Yes <- No 

16. Has the accused submitted necessary information for transferring forfeitures for 
(' Yes <-No Jenefit of dependents? 

17. Has the accused submitted matters for convening authority's review? <- Yes (' No 

18. Has the victim(s) submitted matters for convening authority's review? (" Yes <-No 
19. Has the accused submitted any rebuttal matters? (' Yes <-No 
20. Has the military judge made a suspension or clemency recommendation? ('Yes Ci No 

21 . Has the trial counsel made a recommendation to susoend any part of the sentence? (" Yes Ci No 
22. Did the court-martial sentence the accused to a reprimand issued by the convening ('Yes <-No 
authority? 
23. Summary of Clemency/Deferment Requested by Accused and/or Crime Victim, if applicable. 

- There were no victims in this case. 
- On 21 September 2022, PS 1 Emori Agahi, USN, through counsel, requested that I set aside reduction to the paygrade of E-4, and that I 
suspend the imposition of the $750 fine. 

24. Convening Authority Name/Title 25. SJA Name 

RADM C. S. GRAY, Commander, Navy Region Mid-Atlantic CDR, JAGC, USN 

26. SJA signature 27. Date 

11 
\°t Oc+ ao:~rd-. .. 

I 

Convening Authority's Action - Agahi, Emori A. 
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SECTION B - CONVENING AUTHORITY ACTION 

28. Having reviewed all matters submitted by the accused and the victim(s} pursuant to R.C.M. 1106/1 106A, and 
after being advised by the staff judge advocate or legal officer, I take the following action in this case: [If deferring 
or waiving any punishment, indicate the date the deferment/waiver will end. Attach signed reprimand if applicable. 
Indicate what action, if any, taken on suspension recommendation(s} or clemency recommendations from the judge.] 

1. Sentence Adjudged. On 14 September 2022, PSl Agahi, USN, was sentenced to reduction to the paygrade of E-4, and a $750 fine. 
2. Action. In the case of United Stated v. Personnel Specialist First Class Emori Agahi,, USN, the sentence is approved. 
3. Pretrial Confinement Credit. There were no days of pretrial confinement credit awarded in this case. 
4. Initial place of confinement. N/A. 
5. Companion Cases. There were no companion cases. 
6. Statutory Requirements. DNA collection and submission are required in accordance with 10 U.S.C. 1565 and DoDI 5505.14. Sex 
offender registration is not required in accordance with Appendix 4 to Enclosure 2 of DoDI 1325.07. The Gun Control Act, 18 U.S.C. 922 
does apply in this case. 
7. Requests for deferral and waiver. There have not been any requests for deferral and/or waiver in this case. 
8. Matters Considered. In taking this action, I have considered the Memorandum of Plea Agreement dtd 4 August 2022, the Statement 
of Trial Results dtd 14 September 2022, and defense counsel letter dtd 21 September 2022. After careful consideration, I decline defense 
counsel's request to set aside PS 1 Agahi's reduction to the paygrade of E-4 and request to suspend the imposition of the$ 750 fine. 

29. Convening authority's written explanation of the reasons for taking action on offenses with mandatory minimum 
punishments or offenses for which the maximum sentence to confinement that may be adjudged exceeds two years, 
or offenses where the adjudged sentence includes a punitive discharge (Dismissal, DD, BCD) or confinement for 
more than six months, or a violation of Art. l 20(a) or I 20(b) or 120b: 

30. Convening Authority's signature 31. Date 

32. Date convening authority action w~rdedfa PTPD or Review Shop. 
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CONTINUATION SHEET - CA'S ACTION AND ENTRY OF JUDGMENT 

23. Summary of Clemency/Deferment Requested by Accused andlor Crime Victim, if applicable. (Continued) 

Convening Authority s Actton -
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28. CA's Action - Continued 
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ENTRY OF JUDGMENT 
SECTION A - ADMINISTRATIVE 

1. NAME OF ACCUSED (LAST, FIRST, Ml) 2. PA YGRADE/RANK 3. DoD ID NUMBER 

IAgahi, Emori A. I IE6 1 I 

4. UNIT OR ORGANIZATION 5. CURRENT ENLISTMENT 6. TERM 

I 114MAR17 114 YEARS I 

7. CONVENING AUTHORITY 8. COURT-
9. COMPOSITION 

10. DATE COURT-MARTIAL 
(UNIT/ORGANIZATION) MARTIAL TYPE ADJOURNED 

!Commander, Navy Region Mid-
Atlantic I [General I !Judge Alone - MJA 16 I I 14-Sep-2022 

I 

SECTION B - ENTRY OF JUDGMENT 
**MUST be signed by the Military Judge (or Circuit Military Judge) within 20 days of receipt** 

11. Findings of each charge and specification referred to trial. [Summary of each charge and specification 
(include at a minimum the gravamen of the offense), the plea of the accused, the findings or other disposition 
accounting for any exceptions and substitutions, any modifications made by the convening authority or any post-
trial ruling, order, or other determination by the military judge. R.C.M. 111 l(b)(l)] 

Charge I: Violation of Article 92, UCMJ 
Plea: No Plea Entered 
Finding: Withdrawn and dismissed without prejudice to ripen into prejudice upon completion of appellate review. 

Specification: Dereliction of duty on or about October 2019 and on or about July 2020. 
Plea: No Plea Entered 
Finding: Withdrawn and dismissed without prejudice to ripen into prejudice upon completion of appellate review. 

Charge II: Violation of Article 107, UCMJ 
Plea: Not Guilty 
Finding: Withdrawn and Dismissed in accordance with the plea agreement. 

Specification: False official statement on or about April 2021 . 
Plea: Not Guilty 
Finding: Withdrawn and Dismissed in accordance with the plea agreement. 

Charge Ill: Violation of Article 121 a, UCMJ 
Plea: Guilty 
Finding: Guilty 

Specification 1: Fraudulent use of an other access device between on or about October 2019 and on or about July 2020. 
Plea: Guilty 
Finding: Guilty 

Specification 2: Fraudulent use of other access device on or about October 2019 and on or about July 2020 

Plea: Not Guilty 
Finding: Withdrawn and Dismissed in accordance with the plea agreement. 

Entry of Judgment - Agahi, Emori A. 
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12. Sentence to be Entered. Account for any modifications made by reason of any post-trial action by the 
convening authority (including any action taken based on a suspension recommendation), confinement credit, or any 
post-trial rule, order, or other determination by the military judge. R.C.M. 111 l(b)(2). If the sentence was 
determined by a military judge, ensure confinement and fines are segmented as well as if a sentence shall run 
concurrently or consecutively. 

To be reduced to the paygrade of E-4. 
To be fined $750 

13. Deferment and Waiver. Include the nature of the request, the CA's Action, the effective date of the deferment, 
and date the deferment ended. For waivers, include the effective date and the length of the waiver. RCM 111 l(b)(3) 
N/A 

14. Action convening authority took on any suspension recommendation from the military judge: 

N/A 
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15. Judge's signature: 16. Date judgment entered: 

LARSEN HAYES CHR Digitallysignedby 

I Nov 14, 2022 

I 

• • LARSEN.HA YES.CHRISTIAN

ISTIAN 2022_1,., 412:41 :o6 -os·oo· 

17. In accordance with RCM 111 l(c)(l), the military judge who entered a judgment may modify the judgment to 
correct computational or clerical errors within 14 days after the judgment was initially entered. Include any 
modifications here and resign the Entry of Judgment. 

18. Judge's signature: 19. Date judgment entered: 

I 11 I 
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CONTINUATION SHEET- ENTRY OF filDGMENT 

11. Findings (Continued) 
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APPELLATE INFORMATION 



THERE IS NO APPELLATE 
INFORMATION AT THIS TIME



REMAND 



THERE WERE NO REMANDS 



NOTICE OF COMPLETION OF 
APPELLATE REVIEW
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