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GENERAL COURT-MARTIAL AME:~,;tNG ORDER #OlI- 20
The following members are detailed to the General Court-Martial convened by
General court- Martial convening order #01 · 20, dated 15 January 2020, for
the trial of United States v. AN sanqwan D. Allen, USN:
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All members previously detailed to the General Courts-Martial convened by
order #01-20, dated 15 January 2020, by order #0lA-20, dated 16 June 2020,
by order #01B-20, dated 20 July 2020, by order #0lC-20, dated a August
2020, by order #0lD- 20, dated 24 August 2020, by order #0lE-20, dated 11
September 2020, by order #OlF- 20 , dated 21 December 2020, by order #0lG-20,
dated 16 February 2021, and by order #0lH- 20, dated B March 2021, are
relieved for the trial of United States v. AN Sanqwan D. Allen, USN. No
alternates are authorized .
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UNITED STATES
DEFENSE MOTION TO
SUPPRESS EVIDENCE
PURSUANT TO MIL. R.
EVID. 304 AND 305

V.

SANQWAN ALLEN
AN/E-3
USN

2SNOV2020

MOTION

Pursuant to Rule for Courts-Martial (RCM) 905(b)(3), Military Rules of Evidence (Mil. R.
Evid.) 304, 305; and applicable case law, the defense moves to suppress the statement of AN
Sanqwan Allen, USN, made on 6 December 2019, and the evidence derived therefrom. The
statement was involuntary as it was made without the requisite rights advisement. Therefore, the
statement and the evidence derived therefrom must be suppressed. Finally, any testimony
regarding AN Allen's lack of response to Officer
question of whether he had punched
is improper under Mil. R. Evid. 304(a)(2) and applicable case law.
SUMMARY

AN Allen is charged with three specifications of Article 128, UCMJ. The charges arose from
an incident on 6 December 2019 in which the Bremerton Police Department (BPD) responded to
AN Allen's home following a report of domestic violence. One of the police officers, Officer
told AN Allen to wait in his room and that he would be with him shortly. After
Officer
interviewed the alleged victim in this case, Ms
CIV, he
believed he had probable cause to arrest AN Allen for domestic violence. Without reading AN
Allen his Mira11dt1 rights, Officer
asked AN Allen to tell him what happened and whether
he had punched
in the face. As a result of this question, AN Allen made several
incriminating statements. However, AN Allen did not respond to the question of whether he had
punched her. His lack of response, while in custody, should not be admitted into evidence under
Mil. R. Evid. 304(a)(2). In sum, because AN Allen was not read his rights, his statements to
Officer
were involuntary and must be suppressed. As a result, portions of AN Allen's
interrogation with the Naval Criminal Investigative Service (NCIS) on 14 April 2020 must be
suppressed as evidence derived therefrom.

1

I

FACTS

1. On 6 December 2019, AN Allen's
CIV, called the BPD to
report that AN Allen had hit
in the face. She said that
was
bleeding and requested medical assistance. (Enclosure A)

2. Two BPD officers arrived at AN Allen's house. Officer
went into a bedroom where
AN Allen was sitting by himself. He told AN Allen to "wait just a moment and I would talk to
him shortly." (Enclosure A)
3. Officer
went to another bedroom to speak with AN Alle
She told Officer
that AN Allen had punched her in the face twice
She was sitting on a bed using a cloth to wipe blood from her nose and face. At this
point, Officer
believed that he had probable cause to arrest AN Allen for "DV assault 4th
degree." (Enclosure A)
4. Officer
went back to speak with AN Allen in his room. Without reading him his
" AN
rights, he "asked him to tell [him] what happened between him and
Allen told him that they were arguing when she swung a punch at him, but that she did not hit
him. He said that he grabbed her and held her down on the bed and that she must have hit her
face on the mattress. (Enclosure A)
5. Office
then asked AN Allen if he had punched
not respond. (Enclosure A)

in the face, to which he did

6. After the above, Office
placed AN Allen under arrest for "DV assault 4 th degree." He
handcuffed him and read him his Miranda rights. AN Allen invoked his right to silence.
(Enclosure A)
7. On 14 April 2020, NCIS interrogated AN Allen. Several portions of the interrogation
specifically reference the statement AN Allen made to Office
referenced above. The
NCIS agent confronts AN Allen several times about what she perceives as inconsistencies
between his statement to BPD and the one he made to NCIS. (Enclosure B)
BURDEN

Per Mil. R. Evid. 304(f)(6) and (7), the Government has the burden to prove by a
preponderance of the evidence that a statement made by an accused was made voluntarily before
it may be received into evidence. The evidence derived from a statement of the accused may
not be admitted unless the military judge finds by a preponderance of the evidence that: ( l) the
statement was made voluntarily, (2) the evidence was not obtained by the use of the accused's
statement, or (3) the evidence would have been obtained even if the statement had not been
made. Mil. R. Evid. 304(b).

LAW AND ARGUMENT

I.

The statements made by AN Allen to Officer
were obtained in violation of
his Fifth Amendment right against self-incrimination because he was not given his
Miranda warnings before he was custodially interrogated. As a result, the statement
was involuntary and evidence derived therefrom within a subsequent NCIS
interrogation must be suppressed.

The Self-Incrimination Clause of the Fifth Amendment provides that no person "shall be
compelled in any criminal case to be a witness against himself." U.S. Const., Amdt.5.;
Pennsylvania v. Muniz, 496 U.S. 582, 543 (1990). In Miranda v. Arizona, the Supreme Court
held that specific warnings must be given-- "[p]rior to any questioning, the person must be
warned that he has a right to remain silent, that any statement he does make may be used as
evidence against him, and that he has a right to the presence of an attorney, either retained or
appointed." 384 U.S. 436,444 (1966).
Under Mil. R. Evid. 304(a)( I )(A), a statement is involuntary when it is obtained in violation of
the self-incrimination privilege or Due Process Clause of the Fifth Amendment to the U.S.
Constitution. An involuntary statement from the accused, or any evidence derived therefrom, is
inadmissible with few exceptions. Mil. R. Evid. 304(a).
a. Officer
interrogated AN Allen by asking him what happened that
night and whether he had punched
in the face.
Interrogation refers to express questioning and its functional equivalent. Muniz, 496 U.S. at
600. It includes ..any words or actions on part of the police that the police should know are
reasonably likely to elicit an incriminating response." Rhode Island v. Innis, 446 U.S. 291, 30102 ( 1980); Id. at 597 n.11; Mil. R. Evid. 305(b)(2). Whether a question is reasonably likely to
elicit an incriminating response focuses primarily upon the perceptions of the suspect, rather than
the intent of the police. Innis, 446 U.S. at 301-02. "This focus reflects the fact that the Miranda
safeguards were designed to vest a suspect in custody with an added measure of protection
against coercive police practices, without regard to objective proof of the underlying intent of the
police." Id.
The privilege protects an individual from providing evidence of a testimonial or
communicative nature. Muniz, 496 U.S. at 543. "In order to be testimonial, an accused's
communication must itself, explicitly or implicitly, relate a factual assertion or disclose
infonnation. Only then is a person compelled to be a 'witness' against himself." Id. at 543, 550
(holding that asking an individual arrested for drunk driving for the date of his sixth birthday was
an interrogation requiring a testimonial response). "Whenever a suspect is asked for a response
requiring him to communicate an express or implied assertion of fact or belief, the suspect
confronts the 'trilemma' of truth, falsity, or silence and hence the response ... contains a
testimonial component." Id. at 597. While "simple requests for consent to search" are ordinarily
not interrogations, when the communication includes an implicit accusatory statement, the
C.A.A.F. has held that it violates the Fifth Amendment as interpreted by Edwards v. Arizona,
451 U.S. 477 (1981). United States v. Hutchins, 72 M.J. 294,300 n.10 (C.A.A.F. 2013).

Asking AN Allen to tell him what happened that night and whether he had punched
in the face were questions that were reasonably likely to elicit a testimonial and incriminating
response. The primary focus is on AN Allen's perception of whether his response would be
incriminating. At the time Office
asked him the question, AN Allen was aware of the
following: (I) law enforcement is in his home following a physical altercation with
which ended in her screaming; (2)
eye is bleeding; (3) it appears as though he is the
prime suspect for causing her injuries; (4) he appears uninjured; and (5) law enforcement had
told him to wait in the room to presumably speak with
first and get her side of
the story. Evaluating the facts without any context or investigation, there is very little that AN
Allen could say that would not be incriminating in some respect. As such, Officer
questions were reasonably likely to elicit incriminating responses.
b. AN Allen was in custody when Officer
interrogated him because he
was ordered to stay in his room. A reasonable person would not have felt
free to leave.
"[T]wo inquiries are essential to a custody determination: first, what were the circumstances
surrounding the interrogation; and second, given those circumstances, would a reasonable person
have felt he or she was not at liberty to terminate the interrogation and leave." United States v.
Chatfield, 67 M.J. 432,437 (C.A.A.F. 2009) (internal citations and quotations omitted). The
facts are considered objectively in the context of a reasonable person's perception when situated
in Appellant's position. Id.
AN Allen was in custody when Officer
interrogated him. When Officer
arrived
to the house, he went into a bedroom where AN Allen was sitting by himself. He told AN Allen
to wait there and he would speak with him shortly. Office
returned to the bedroom to
speak with him. A reasonable person in AN Allen's shoes would not have felt free to leave after
a police officer has given instructions to stay in a particular location. Unlike the accused in
Chatfield, who was found to have appeared voluntarily because, among other things, he was
given the option to speak with police or not, AN Allen was not given that option. 67 M.J. at 438.
He was told to stay where he was and that he would be spoken with shortly. Given the
circumstances surrounding the interrogation, a reasonable person in AN Allen's position would
not have felt that they were at liberty to terminate the interrogation and leave. As such, Miranda
warnings were required.
II.

AN Allen's statements to NCIS pertaining to his previous statement to BPD may not
be admitted because they were derived from an involuntary statement and would
not have been obtained otherwise.

Evidence derived from a statement of the accused may not be admitted unless the military
judge finds by a preponderance of the evidence that: (I) the statement was made voluntarily, (2)
the evidence was not obtained by the use of the accused's statement, or (3) the evidence would
have been obtained even if the statement had not been made. Mil. R. Evid. 304(b). For the
inevitable discovery exception to apply, the government must demonstrate by a preponderance of
the evidence that, when the illegality occurred, the government agents possessed, or were

actively pursuing, evidence or leads that would have inevitably led to the discovery of the
evidence in a lawful manner. United States v. Mitchell, 76 M.J. 413,420 (C.A.A.F. 2017).
As stated above, the statements AN Allen made to Officer
were involuntary because
they were obtained in violation of the Fifth Amendment. Mil. R. Evid. 304(a)(l)(A) ('"A
statement is involuntary if obtained in violation of the self-incrimination privilege or the Fifth
Amendment."). AN Allen's subsequent statements to NCIS about his statement to BPD may not
be admitted because they were obtained by the use of his statement, and would not have been
obtained had the statement not been made. Mil. R. Evid. 304(b). During AN Allen's NCIS
interrogation, they repeatedly confronted him with their perceived inconsistencies from his
previous statement to BPD and the statement he provided to NCIS that day. The statement that
provided NCIS with the ability to confront AN Allen on his "inconsistencies" was involuntary
because he was not read his rights under Miranda, as discussed above. Had AN Allen not been
interrogated in violation of his rights by BPD, there would have been no previous statement with
which NCIS could confront AN Allen. As such, AN Allen's responses to NCIS's confrontation
were obtained by using an involuntary statement and would not have been inevitably discovered.
As such, they are inadmissible under Mil. R. Evid. 304(b) and must be suppressed.

III.

Any evidence related to AN Allen's lack of response to Officer
question as
to whether he had punched
in the face and invocation of his rights is
improper under Mil. R. Evid. 304(a)(2) and Mil. R. Evid. 301(f).

Mil. R. Evid. 304(a)(2) states that a "person's failure to deny an accusation of wrongdoing
concerning an offense for which at the time of the alleged failure the person was under official
investigation or was in confinement, arrest, or custody does not support an inference of an
admission of the truth of the accusation." Trial counsel may not make specific references to an
accused's lack of reaction or response as evidence of consciousness of guilt. United States v.
Alameda, 57 M.J. 190, 198 (C.A.A.F. 2002). To do so violates the privilege against selfincrimination recognized by the Fifth Amendment. Id.
Mil. R. Evid. 301 (t)(2) states that "the fact that the accused during official questioning and in
exercise of rights under the Fifth Amendment to the United States Constitution .. . remained
silent, refused to answer a certain question, requested counsel, or requested that the questioning
be terminated, is not admissible against the accused."
In United States v. Alameda, 51 M.J. 190, 194 (C.A.A.F. 2002), the appellant was approached
by a military police officer soon after a report that he had attempted to kill his wife in their home
nearby. The officer approached the appellant and asked for his identification. Id. On direct
examination at trial, trial counsel asked the officer about the appellant's lack of reaction when
the officer approached him. Id. After he was told he was being apprehended for an alleged
assault, the officer testified that the appellant "didn't say anything" and did not ask why he was
being arrested. Id. Trial counsel later argued that his lack of reaction or response to
apprehension was indicative of consciousness of guilt. Id. at 195. The CAAF held in that case
that, based on the language of Mil. R. Evid. 304(a)(2) and the weight of authority in federal
circuits, that the military judge committed constitutional error by permitting the prosecution to
introduce evidence of appellant's post-apprehension silence as substantive evidence of guilt, and

then to comment on that evidence in closing argument. Id. at 199 (holding based on Mil. R.
Evid 304(h)(3) which has been re-numbered to Mil. R. Evid. 304(a)(2) but language is the same).
To allow trial counsel in AN Allen's case to present evidence concerning his lack of
response to Office
question of whether he had struck
in the face and
invocation of his rights to both BPD and NCIS would implicate the same concerns addressed in
Alameda. It would allow for an improper inference of consciousness of guilt. As such, it is
inadmissible under Mil. R. Evid. 304(a)(2) and 301(1)(2), and AN Allen's right against selfincrimination.
EVIDENCE

The defense offers the following enclosures contained within the Combined Motion
Enclosures AE _ to support this motion:
A. Bremerton Police Department Report dtd 6 December 2019
B. Transcript of Pertinent Parts of AN Allen's NCIS Interrogation dtd 14 April 2020

RELIEF REQUESTED

The defense requests that AN Allen's statements to BPD before he was advised of his rights
be suppressed. Specifically, that AN Allen stated: (l) he and Ms.
were arguing and
she swung a punch at him; (2) she did not hit him; (3) he grabbed her and held her down on the
bed, and (4) she must have hit her face on the mattress. The defense requests that the following
portions of AN Allen's NCIS interrogation be suppressed as evidence derived from his
involuntary statement to BPD: (0:36:38- 0:37:33), (0:38: 17- 0:39: 18), (0:41 :05- 0:43:54).
Finally, the defense requests that the military judge rule that any evidence concerning AN
Allen's invocation of his rights or failure to answer whether he had struc
s
inadmissible.
The defense requests an Article 39(a), UCMJ, hearing to present additional evidence and
argument on this motion.

Respectfully submitted,

C. 0 . SPENCE
LT, JAGC, USN
Detailed Defense Counsel

I certify that I have served a true copy (via e-mail) of the above on the military judge and trial
counsel on the 251h day of November 2020.

LT, JAGC, USN
Detailed Defense Counsel

NAVY-MARINE CORPS TRIAL JUDICIARY
SOUTHWEST JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

UNITED STATES
DEFENSE MOTION
TO SUPPRESS STATEMENTS
MADE POST INVOCATION OF
RIGHT TO SILENCE

v.
SANQWAN ALLEN
AN/E-3
U.S. NAVY

25 NOV20

MOTION
Pursuant to R.C.M. 905(b)(3) and Mil. R. Evid. 304, the defense moves to suppress the
statements made by AN Sanqwan Allen, USN, to the Bremerton Police Department (BPD) and
Naval Criminal Investigative Service (NCIS) after he invoked his right to silence.
SUMMARY

On 6 December 2019, two officers from BPD arrived at AN Allen's home following a report
that he had assaulted
After AN Allen was read his Miranda rights, he invoked his right
to remain silent. Nonetheless, Office
nterrogated him. Again, on 14 April 2020, during
an interrogation by NCIS, he invoked his right to silence by stating "I'm just going to leave it at
that, so I guess we're done". Despite his invocation, NCIS responded "no, we're not done
today" and continued to question him and obtain admissions primarily concerning AN Allen's
relationship with an uncharged victim named Ms
CIV. AN Allen invokes his right
to silence again, and his right to an attorney by st
hink I'll just stop talking and
lawyer up." Following NCIS's clarification about what he meant, the interrogation ends. The
defense requests that the statements made by AN Allen after his invocation to his right to silence
to BPD and NCIS be suppressed.
FACTS

I. On 6 December 2019, the BPD arrived at AN Allen's home following a report that he had
struc
in the face. After Officer
spoke with Ms.
he asked AN Allen what happened. He had not read AN Allen his Miranda rights. After AN
Allen responds, Officer
places him under arrest and reads him his Miranda rights. AN
Allen responds "yes" that he understands his rights, but "no" to speaking with law enforcement.
Nonetheless, Office
explains the criminal charges against him and that
has
significant facial injuries." To which AN Allen responds "she swung at me first." (Enclosure A)

2. Office
explains that the State law is concerned primarily with the primary aggressor
or who does the most damage. AN Allen did not speak to Officer
any further.
(Enclosure A)
3. On 14 April 2020, AN Allen was interrogated by NCIS. He was read his rights and informed
that he was suspected of domestic violence, assault, and wrongful broadcast or distribution of an
intimate image. NCIS made it clear that he could terminate the interview at any time for any
reason. He waived his rights and spoke to NCIS. (Enclosure B)
NCIS, makes it clear
4. Just over forty minutes into the interrogation, SA
that she does not believe what AN Allen is telling her regarding the allegations of domestic
violence agains
She tells him that she does not believe him and confronts him with her
perceived inconsistencies in AN Allen's description of the events that led to the charges in this
case. SA
expresses her disbelief in a raised voice at AN Allen. (Enclosure C}
5. In response to SA

disbelief and accusations, the following exchange occurs:

(Enclosure C)
6. Despite the above, the interrogation did not stop. SA
questions and elicits incriminating responses.

continues to ask AN Allen

7. Eventually, another agent takes over the interrogation. The following exchange occurs:

(Enclosure C)
8. Following the above exchange, the interrogation ends.

BURDEN
The prosecution has the burden of proving by a preponderance of the evidence that a statement
made by the accused was voluntary before it may be introduced into evidence. Mil. R. Evid.
304(t)(6) and (7).

LAW
The Self-Incrimination Clause of the Fifth Amendment provides that no person "shall be
compelled in any criminal case to be a witness against himself." U.S. Const., Amdt.5.;
Pennsylvania v. Muniz, 496 U.S. 582, 543 (l 990). Article 3 l(b), UCMJ, requires that no person
subject to this chapter may interrogate, or request any statement from a person suspected of an
offense without first (1) informing him of the nature of the accusation, (2) advising him that he
does not have to make any statement regarding the offense of which he is accused or suspected,
and that (3) any statement made by him may be used as evidence against him in a trial by courtmartial. See Miranda v. Arizona, 384 U.S. 436, 444 (1966).
If an individual unambiguously invokes their right to remain silent, law enforcement officials
may not conduct any further questioning about the offense unless they do so in a manner
demonstrating that they have "scrupulously honored" the suspecfs invocation of their rights.
United States v. Delarosa, 61 M.J. 318, 320 (C.A.A.F. 2009). The Supreme Court has found that
law enforcement scrupulously honored a decision to "cut off questioning" when, among other
things, they did not refuse to discontinue the interrogation upon request or by persisting in
repeated efforts to wear down his resistance to make him change his mind." Michigan v. Mosley,
423 U.S. 96, 105-06, 96 S. Ct. 321, 327 ( 1975).

lf a person chooses to exercise the right against self-incrimination, questioning must cease
immediately. Mil. R. Evid. 305(t)(4). The Supreme Court has held that the invocation must be
"sufficiently clear that a reasonable police officer in the circumstances would understand the
statement to be a request" to remain silent. Delarosa, 67 M.J. at 324. No particular words or
actions are required to exercise one's Fifth Amendment right to silence. United States v. Tra11111,
60 M.J. 226,230.

ARGUMENT

I.

AN Allen u_.ambiguously invoked his right to remain silent to BPD and NCIS.
Thus, all statements obtained afterwards must be suppressed.

On 6 December 2019, AN Allen was read his Miranda rights by Officer
BPD. The
police report states that AN Allen "said 'Yes' that he understood his rights and 'No' that he did
not want to talk to me." AN Allen's invocation of his right to silence by saying "No" that he did
not want to speak to police is unambiguous. As such, no further interrogation should have taken
place. However, Officer
interrogated AN Allen post-invocation of his rights by
explaining to AN Allen that
had significant facial injuries. AN Allen responded "she
swung at me first."
Officer
functionally questioned AN Allen by describing
significant facial
injuries. lnterrogation refers to express questioning and its functional equivalent. Pennsylvania
v. Muniz, 496 U.S. 582, 600 ( 1990). It includes "any words or actions on part of the police that
the police should know are reasonably likely to elicit an incriminating response." Rhode Island
v. Innis, 446 U.S. 291, 301-02 (1980); id. at 597 n.11; Mil. R. Evid. 305(b)(2). Office
statement was accusatory in nature and compelled an explanatory response. Because this was
after AN Allen unambiguously invoked his right to remain silent, evidence that AN Allen stated
"she swung at me first" must be suppressed.
AN Allen also invoked his right to silence when he was interrogated by NCIS on 14 April
2020. During his interrogation, AN Allen made it clear that he no longer wanted to speak with
law enforcement. An invocation is sufficiently clear when a reasonable police officer in the
circumstances would understand statement to be a request to remain silent. There is no
indication that SA
is not a reasonable police officer. She indicated that she
understood he was terminating the interrogation in her response by saying " no, we're not done
today."
Once AN Allen invoked his right to silence, all questioning should have ceased. Delarosa,
67 M.J. at 320. However, despite his unambiguous invocation, NCIS continued to question him.
As a result, NCIS obtained incriminating admissions and details in this case related to his
relationship with Ms.
Neither NCIS nor BPD scrupulously honored AN Allen's invocation of his right to silence,
as such all statements obtained after his invocation must be suppressed.
RELIEF REQUESTED

The defense requests that the statements made by AN Allen to BPD and NCIS after he
invoked his right to silence be suppressed.

EVIDENCE & ARGUMENT

The defense offers the following enclosures contained within the Combined Motion
Enclosures AE _ to support this motion:
A.

Bremerton Police Department Report dtd 6 December 2019

C.

AN Allen Article 3l(b) Advisement and Waiver dtd 14 April 2020

D.

Transcription of AN Allen's Invocation During NCIS Interrogation

The defense requests oral argument on this matter.

CERTIFICATION OF SERVICE
I hereby certify that a copy of this motion was served electronically on Trial Counsel and the
Military Judge on this 25 th day of November, 2020.

C. 0. SPENCE
LT, JAGC, USN

NAVY-MARINE CORPS TRIAL JUDICIARY
SOUTHWEST JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

UNITED STATES

v.

DEFENSE MOTION TO COMPEL

(Employment of Expert)
SANQWAN ALLEN
AN/E-3
U.S. NAVY

25 NOV 20

MOTION

Pursuant to R.C.M. 703 and 906, AN Allen moves to compel funding for the employment of
Ph.Das a Defense consultant in the field of forensic injury analysis, rather than
the Government's preferred substitute whose consultation would be inadequate for preparation of
the defense.
SUMMARY

The Government alleges that AN Allen strangled
and struck her face with his
fist. The defense theory here, however, is self-defense. Citing the Defense's initial research
suggesting that
facial injury could not have happened as she described (while asleep in
bed), and could have been caused by or worsened by some other circumstance-namely striking
the bed frame, just as AN Allen told first responders- the Defense requested employment of Dr.
to help evaluate, identify, and develop forensic injury evidence for presentation at trial to
advance the defense theory.
Agreeing that assistance was necessary, the Convening Authority granted an expert
consultant. But despite Dr
credentials, training. and experience as a forensic injury
specialist, the Convening Authority instead provided the defense with a sexual assault nurse.
This substitute is inadequate. In order to meaningfully prepare and present SN Allen's
defense-that he struck
only after she attacked him- the Defense requires the expertise of
someone with education, training and experience in the relevant field, Dr.
BURDEN

As the moving party, the Defense bears the burden of proof by a preponderance of the
evidence with regard to each factual issue necessary for resolution of this matter. R.C.M. 905(c).
FACTS

I. AN Allen is charged with two specifications of aggravated assault, specifically strangulation,
that allegedly occurred on or about 3 and 4 December 2019, and a third specification of

aggravated assault involving a strike to the face that allegedly occurred on 6 December 2019.
(Charge Sheet.)
2. When NCIS interviewed her about the alleged December incident,
claimed that AN
Allen shoved her and told her to wake up, at which point she sat up slightly, leaning on her
elbow, and then AN Allen punched her in the face. (Enclosure E.)
3. On 6 October 2020, the Defense requested funding for the employment of a forensic injury
analyst,
Ph.D., to consult with defense counsel prior to trial. (Enclosure G.)
a. Dr

curriculum vitae and fee schedule were attached as enclosures to that request.

interview and medical records, Dr.
b. Based on a basic overview of the facts of
has indicated that he could potentially advise the defense in order to evaluate, identify, and
develop evidence to support the defense theory of self-defense-and alternative explanations for
injury beside her own false, self-serving account.
c. He would need to be able to review the medical records, recorded interview, and notes of
all interviews of
in order to do so.
4. On 28 October 2020, the trial counsel negatively endorsed the Defense Request. Instead, the
trial counsel suggested an "adequate substitute," Ms
(Enclosure H.)
is a registered nurse who is a certified sexual assault nurse examiner and
a. Ms.
certified pediatric sexual abuse nurse examiner. (Enclosure I.)
b. She is currently the program manager for the sexual assault medical forensic examiner
(SAMFE) program at Naval Medical Center, San Diego. (Enclosure I.)
5. On 30 October 2020, the Government notified the Defense that the Convening Authority had
approved only the proposed Government substitute. (Enclosure J .)
LAW

The Sixth Amendment guarantees the right to the effective assistance of counsel and the right
to present a defense. The advocacy skills of an attorney alone do not satisfy this constitutional
requirement. Ake v. Oklahoma, 470 U.S. 68, 76-83 (1985). Where necessary for preparation of
the defense and to ensure a fair trial, due process requires appointment of a government-funded
expert. To demonstrate that expert assistance is necessary, the defense must show (a) why the
expert assistance is needed; (b) what the expert assistance would accomplish for the accused; and
(c) why the defense counsel is unable to gather and present the evidence that the expert assistant
would be able to develop. United States v. Gonzale=, 39 M.J. 459, 461 (C.M.A. 1994), cert.
denied, 513 U.S. 965 ( 1994); United States v. Ford, 55 M.J. 445, 455 (C.A.A.F. 1999).

ARGUMENT

account of events and the pictures of a facial injury form the basis for the specifications
charged, and the expert testimony addressing the manner of injury is relevant and necessary to
AN Allen's defense of self-defense.
a. Given the facts of the assault as reported by
reliability of her account is relevant.

scientific evidence regarding the

The Government alleges that AN Allen committed domestic violence on
by punching her
in the face. The evidence against AN Allen consists almost entirely of the testimony of
and
of pictures and 26 pages of medical documentation from a visit to
The medical records list information obtained and tests completed to assess symptoms
including ·'right periorbital swelling" and bruising to the eye area. (Enclosure F.) The
Government will use documentation, including medical records and images, to support
explanation of the injury - namely, that she was shoved awake and then hit in the face before she
even had time to react. But the Defense has a different theory: self-defense. To advance its
theory, the Defense intends to show that the nature of the injury is not consistent either with
statements about where she was when she was hit, nor with the amount of force she claims
AN Allen used. Expert pathological assistance is critical to the Defense's investigation,
preparation, and presentation of medical and physical evidence in support of its self-defense
theory. Under those circumstances, expert consulting and testimony on the science of injury
analysis is highly relevant.
b. Both to further develop its theory of self-defense and to prepare scientific
evidence regarding injury formation for presentation to the fact-finder, the
Defense requires the employment of
Ph.D.
In addition to being relevant, expert assistance in the field of forensic injury analysis is
necessary because of the things that an expert can do which defense counsel cannot, both during
trial preparation and during the trial itself.
l. Defense Counsel cannot identify and understand all of the medical records
that are present in this case.
In preparation for this request, defense counsel has sought out education and read scholarly
articles. Despite this additional preparation, counsel cannot adequately evaluate the discovery in
this case, or be assured that all issues have been identified, without consultation with an expert.
As the Warner Court recognized, an expert's function as a consultant is to '·assist[] the defense in
evaluating. identifying, and developing evidence, with an eye towards "test[ing] and
challeng[ing] the Government's case." 62 M.J. at 119. This is especially important because of
the medical records that have been provided in discovery. (Enclosure F.)
Here, although defense counsel have identified issues with
conflicting statements
regarding the incidents that could be the subject of cross-examination and argument, there are
several ways in which an expert is needed to prepare an adequate defense for AN Allen. First, an

C
expert would be able to identify the possible source of the injury, as well as its seriousness.
Indeed, during initial consultations with Dr.
, he identified additional avenues of
exploration. He pointed out the possibility that
injury could have been caused by a low
amount of force being applied. Given the opportunity to review the entirety of discovery in the
case, and to observe witnesses at trial, he may be able to identify other factors that could inform
the cause of the facial injury.
Second, even with respect to the factors already identified, an expert would be able to more
fully explain whether such an injury to
face could have been caused by her face striking a
bedframe. Defense Counsel are generally aware, and could argue to the fact-finder, that the facial
injury could have been caused by alternative means. There are, however, myriad studies coming
to a wide variety of conclusions with respect to questions like: How much force is needed to
cause such an injury? Could
have been lying down when the injury occurred? Does it matter
whether the accused is left-handed? All of these questions are fundamentally scientific in nature,
and require an expert familiar with injury analysis to parse and understand.
2. Defense Counsel cannot fully present evidence regarding injury formation
without expert testimony, and that testimony is necessary for the fact-finder's
understanding of the case.
In addition to assisting Defense Counsel in evaluating the medical records and exploring how
the injury could have occurred, an expert is needed to present that evidence to the fact-finder.
While Defense Counsel could cross-examine
about the facts surrounding her injuries, and
argue those facts to the jury, and even request instruction on those facts, that is no substitute for
an expert's testimony explaining how facial injuries occur.
Defense Counsel are of course not qualified or able to offer scientific or expert opinion
testimony at trial. To effectively present SN Allen's defense, counsel must be able to introduce
not only questioning about the factors that led to
injury, but the scientific research which
identifies and explains the relevance of these factors. An expert in the field of forensic injury
analysis is thus not only relevant, but necessary as well.
In short, without Dr
assistance, the Defense Team will be unable to competently
investigate and present evidence on the nature and source o
physical injury that undermine
her account and help to explain AN Allen's self-defense actions. Because such a limit would
prevent it from presenting its case here, denying Dr
assistance would result in an unfair
trial. Our courts of repeatedly held that expert assistance must be made available in such a
circumstance. See, e.g., Lee, 64 M.J. at 217 (forensic computer expert consultant); United States
v. McAllister, 64 M.J. 248 (C.A.A.F. 2007) (DNA expert consultant); United States v. McGinnis,
ARMY 20071204, 2010 CCA LEXIS 96 (A. Ct. Crim. App. Aug. 19, 2010) (false confession
expert consultant).
3. Dr.

is a recognized expert in the field of forensic injury analysis.

Dr.
is the expert best-suited to provide expert consultation and testimony in this case.
He is an experienced forensic injury and biomechanics expert who has written and studied the

science of injury analysis, and has testified in criminal trials. He is a member of the international
society of biomechanics and has received specialized training in accident investigations. In
contrast, the Government proposed substitute is a registered nurse who is the program manager
may be qualified to read a medical record, but
for a SAMFE program in San Diego. Ms
she is certainly not qualified to reconstruct an injury or opine about the causes of an injury. She
is not an expert in biomechanics, nor does she have experience with injury reconstruction. Dr.
clearly possesses sufficient skill and knowledge in this relevant area of expertise to aid the
finder of fact.

RELIEF REQUESTED
The defense respectfully requests this court to compel the Government to fund the
employment of
Ph.Das an expert consultant and witness. Dr.
charge
an hour for time preparing for his testimony and
per day, along with a
ed travel, for
in-court testimony. Dr.
has indicated that he will require 12 hours of initial pre-testimony
preparation, where he will review the medical records of
videotaped interrogation, the NCIS
images of the crime scene, and other relevant case materials.
interview notes o

EVIDENCE & ORAL ARGUMENT
The defense offers the following enclosures contained within the Combined Motion
Enclosures AE _ to support this motion:
E. NCIS interview o

DVD).

F. Medical Records o
G. Defense Expert Request dtd 6 Oct 2020.
H. Government Endorsement of an "Adequate Substitute" dtd 28 Oct 2020.

I. CV of Government Substitute, Ms.

SAMFE.

J. Convening Authority Approval of Government Substitute dtd 30 Oct 2020.
Unless the Government concedes the motion or this Court grants the relief on the basis of
pleadings alone, the Defense requests oral argument on this matter.

J. J. DOBRY
LT, USCG
Detailed Defense Counsel

CERTIFICATION OF SERVICE
I certify that I have served a true copy (via e-mail) of the above on the military judge and trial
counsel on the 25th day of November 2020.

J~
LT, USCG
Detailed Defense Counsel
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MOTION

I

The Government respectfully requests this Court deny the Defense's motion to compel the
Government to provide funding for and employment of Dr
as an expert consultant
for the Defense.
SUMMARY

The Defense has failed to show the necessity of expert assistance in the field of forensic
biomechanics. 1 However, if the Court determines that expert assistance is necessary, the
Government has identified and appointed Ms
RN, an experienced practitioner and
expert witness, as an adequate and more appropriate government substitute for the facts at issue.
A forensic biomechanist's expert opinion testimony would be inadmissible regarding the specific
causation of Ms.
injury, and any opinion regarding general causation would invite
confusion and prejudice into the record.
FACTS

1. AN Sanqwan Allen faces two specification of aggravated assault from two instances when he
strangled Ms.
and one specification of aggravated assault from when he punched Ms.
in the face. Charge Sheet.
2. The aggravated assaults all took place within a single visit from Ms.
residence, which he shared with CSSN
and Ms.
Encl. E.

1

to the accused's
Def. Mot.

Defense's motion calls Dr.
.. forensic injury analyst" in an effort to make his
qualifications seem relevant, but his CV states that he is a .. forensic biomechanist," which is the
term that the Government adopts.

{

(

was transported by paramedics to
3. After the third incident- the punch to the face- Ms.
where she received treatment for her injuries. Def. Mot. Encls. E, F.
4. On 6 October 2020, Defense requested funding for the employment of Dr.
Ph.D., a forensic biomechanist. Def. Mot. Encl. G. In the request, Defense explained that his
employment was necessary to show "that the nature of the injury is not consistent either with
statements about where she was when she was hit, nor with the amount of force she claims
AN Allen used." Id. ,i 3a. Further, Defense explained that they needed Dr.
because
"medical records require an in-depth examination into what medical tests were completed or not
completed, and what the test results mean." Id.

5. On 28 October 2020, trial counsel recommended the appointment of an available government
substitute, Ms.
MA, BSN, RN, SANE-A, who is not only the Program Manager of the
Sexual Assault Medical Forensic Examiner (SAFME) Program, but is also a Registered Nurse
with specialized training in strangulation and domestic violence. See generally Def. Mot. Encls.
H, I.
6. On 30 October 2020, the Convening Authority approved the appointment of Ms.
Defense's expert consultant. Def. Mot. Encl. J.

as

BURDEN

7. As the moving party, the Defense has the burden of persuasion by a preponderance of the
evidence. R.C.M. 905(c)(l); R.C.M. 905(c)(2){A).

LAW
8. R.C.M. 703(d)(2)(A)(ii) allows a military judge to compel government production of an
expert consultant when "the assistance of the expert is necessary for an adequate defense." The
accused "has the burden of establishing that a reasonable probability exists that ( 1) an expert
would be of assistance to the defense and (2) that denial of expert assistance would result in a
fundamentally unfair trial." United States v. Gunkle, 55 M.J. 26, 31 (C.A.A.F 2001) (citing
United States v. Robinson, 39 M.J. 88, 89 (C.M.A. 1994)). The "mere possibility of assistance is
not sufficient" to prevail on the request. See United States v. Bresnahan, 62 M.J. 137, 143
(C.A.A.F. 2005).
9. A three part test is utilized to determine if expert assistance is necessary: "(l) why the expert
assistance is needed; (2) what the expert assistance would accomplish for the accused; and (3)
why the defense counsel were unable to gather and present the evidence that the expert
assistance would be able to develop." Id.
10. If a military judge finds that expert assistance is needed by the defense, R.C.M.
703(d)(2)(A)(i) provides the judge the authority to determine if the government has provided an
adequate substitute. "There is no litmus test standard for determining whether a substitute for a
defense-requested expert is adequate. Rather, this is a fact-intensive determination that is
committed to the military judge's sound discretion." United States v. Warner, 62 M.J. 114, 120

r
(C.A.A.F. 2005). "When the defense requests a nonmilitary expert, the defense must provide an
estimated cost of employment and illustrate why a military expert would be an inadequate
substitute." United States v. Anderson, 68 M.J. 378,383 (C.A.A.F. 2010).
11. M.R.E. 702 articulates the admissibility of expert testimony. The expert's testimony must
be: (I) "based upon sufficient facts or data" and (2) "the product of reliable principles and
methods." Id. Further, the principles and methods of said testimony must be applied reliably to
the facts of the case. See id. In Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579,
589, 113 S. Ct. 2786, 125 L. Ed. 2d 469 (1993), the Supreme Court interpreted the analogous
Fed. R. Evid. 702 as requiring the trial court to act as a gatekeeper, ensuring that an expert's
testimony is both relevant and reliable. Id. at 597; see also Kumho Tire Co., 526 U.S. 137, 141
( 1999) (explaining that testimony is only admissible if "it is both relevant and reliable").
12. In United States,•. Sanchez, 65 M.J. 145 (C.A.A.F. 2007), the Court adopted the Daubert
standard of admissibility, explaining that both the four-factor test established in Daubeit and the
factors espoused in United States v. Houser, 36 M.J. 392, 398- 99 (C.M.A. 1993), together form
the basis to determine reliability. The goal of the military judge's inquiry is "to ensure that
I
expert testimony or evidence admitted is relevant and reliable, as well as to shield the panel from
junk science." Sanchez, 65 M.J. at 150.

ARGUMENT
13. The Defense cannot meet its burden under the Bresnahan test. In the original request, they
argue that an expert is needed to: (1) "show that the nature of the injury is not consistent either
wit
statements about where she was when she was hit, nor with the amount of force she
claims AN Allen used"; (2) evaluate the medical records through an in-depth examination into
what medical tests were completed or not completed, and (3) "evaluate, identify, and develop
scientifically-grounded evidence that challenges
ccount." Def. Mot. Encl. G. ,i 3a.
14. In their motion to compel, Defense adds that Dr.
assistance is necessary because
they intend to find "alternative explanations for
njury beside her false, self-serving
account" and make the proffer that Dr.
"may be able to identify other factors that could
inform the cause of the facial injury." Def. Mot. at 4. Then Defense asks a series of hypothetical
questions that they assert the expert could find answers to, including the following: "How much
force is needed to cause such an injury? Could
ave been lying down when the injury
occurred? Does it matter whether the accused is left-handed?" Id.

Defense's Proposed Expert is Irrelevant and Unreliable under Daubert
15. Defense proposes to use Dr
testimony for a myriad of purposes, many of which
confuse the ultimate issue at hand: whether Ms
s testimony is reliable or not. This
question is one for the members to decide after hearing Ms.
testimony about what
happened to her. It is not an opportunity for Defense to introduce to the members every possible
alternative explanation for a similar type of injury. In addition, Dr.
is not qualified to give
an opinion regarding Ms.
specific injury because he lacks a medical background and
cannot competently review medical records. Indeed, Defense contends that the core of their

(

(

assistance request is "especially important because of the medical records that have been
provided in discovery." Def. Mot. at 3. If review of the medical records is so important to
Defense, the only type of expert best suited for them is one who is qualified to review such
records. Dr.
is not.
16. In Houser, the Court found that the moving party attempting to compel production of an
expert witness would need to establish an expert's qualifications, subject matter of the testimony,
the basis for the expert testimony, the legal relevance of the evidence, the reliability of the
evidence, and whether the probative value of the testimony outweighs other considerations.
Houser, 36 M.J. at 397. The Defense has failed to sufficiently address these factors, but based
on the motion and initial request, the Government highlights three specific issues with Dr.
proposed testimony: (l) the subject matter of the proposed testimony is insufficiently
narrow and too vague to address only the reliability of Ms.
testimony; (2) there has been
no evidence presented on the basis for Dr
testimony; and (3) the prejudicial impact of
his testimony would substantially outweigh the probative value.
17. The gravamen of the proposed testimony is that it would show some alternative explanation
to Ms.
account that the accused punched her in the face shortly after she had been asleep.
Defense indicates that one alternative the expert could explore is "whether such an injury to
face could have been caused by her face striking a bedframe" but then offers vague
proffers of alternative theories and hypothetical questions to be answered as Dr.
proposed testimony. Def. Mot. at 4. This lack of specificity is insufficient to meet Defense's
burden. See United States v. Boston, 2010 CCA LEXIS 59, at *8- 9 (N-M Ct. Crim. App. May
11, 2010) (explaining that where defense counsel made inconsistent proffers and proffers that
lacked specificity, denial of defense's motion to compel biomechanics expert was proper).
proposed testimony beyond
18. Similarly, Defense has not explained the basis for Dr.
that there are "myriad studies" for "a wide variety of conclusions" to answer their proposed
hypothetical questions. Contrast this proffer to the journal articles provided in Boston, where the
military judge had the ability to review the literature provided by defense counsel. See Boston,
2010 CCA LEXIS 59, at *8 (finding nevertheless that, because the basis of the testimony
conflicted with the proffered testimony of the biomechanics expert, defense still did not meet
their burden).
19. Due to the unreliability of forensic biomechanist testimony, there is a serious risk of
confusing members with issues not pertinent to the facts of this case. Dr.
qualifications
are problematic because under the four factors espoused in Daubert, biomechanist testimony has
been found by other courts to be unreliable or only admissible for the limited purpose of showing
general causation. In Smelser v. Norfolk S. Ry., 105 F.3d 299, 205 (6th Cir. 1997), the court
ruled that a biomechanics expert's opinion testimony regarding specific causation should be
excluded because it went beyond the expert's expertise in biomechanics and lacked reliability.
Because the biomechanics expert lacked medical training and could not independently evaluate
the patient's medical records, he could not properly testify "about the cause of Smelser's specific
injuries." Id.; see also Bowers v. Norfolk S. Corp., 537 F. Supp. 2d 1343, 1377 (M.D. Ga. 2007)
(explaining that biomechanical engineers are precluded from providing opinions with respect to
the specific cause of a person's injuries).

(

20. The plaintiff in Bowers alleged that lower back injuries were caused by the abnormally
strong vibrations of a locomotive cab seat. Dr
a biomechanical engineer who also held
a Ph.D. in physiology, was offered as an expert for the defense. Plaintiff sought to exclude Dr.
testimony that it was impossible with a reasonable degree of scientific certainty to
conclude that plaintiffs injuries can be attributed to the vibrations. Id. at 1376. The court
concluded that although Dr.
was qualified to opine "as to the effect of locomotive
vibration on the human body and the types of injuries that may result from exposure to various
levels of vibration," he was not permitted to opine "as to whether the vibration in Plaintiffs
locomotive caused Plaintiffs injuries." Id. In addition,
background in physiology
was not enough to establish his medical expertise. See id. at 13 78 (rejecting his qualifications as
sufficient despite the fact that he "trained in physiology and taught basic courses at a medical
school" because he did not have experience "either in examining patients, or in treating and
diagnosing medical conditions.").
is similarly not qualified to render the
21. To analogize Bowers to the present facts, Dr
specific causation opinion needed here: whether a punch to the face caused Ms.
s injury.
Unlike Dr. Trimble who had some background in human anatomy and physiology, including a
Ph.D. in physiology, Dr
ducation and experience is limited in comparison. His
background, as that of most forensic biomechanists, focuses largely on personal injury in the
context of accidents; his methodology would likely be accident reconstruction of some type.
Even if Dr.
admissible opinion were limited to that of general causation, the distinction
between general and specific causation would only invite confusion to what is otherwise a
straightforward inquiry. To introduce Dr.
testimony as to any number of causes as an
alternate explanation to Ms.
testim
she was punched in the face would be unduly
prejudicial, confusing to members, and potentially erroneous in light of the persuasive case law
regarding the admissibility of forensic biomechanist testimony.
The Appointed Government Substitute is Best Suited for Defense's Needs
22. The Government plans to call experts in this case and appointed Ms.
for the
Defense due to her outstanding qualifications and prior acceptance in the Court as an expert
witness. Although Defense failed to establish the necessity of their requested expert, the
Government believes Defense should accept the appointment of an expert who can opine on
strangulation for specifications one and two, as well as domestic violence victim injuries with
regard to specification three. Ms.
appointment as an expert to the defense would satisfy
any Article 46 concerns addressed in Warner. Unlike a forensic biomechanist, and as Defense
concedes, Ms.
can review the entire medical record of Ms.
to make a determination
about whether her injury to the face is consistent with a punch to the face. See Def. Mot. at 5.
23. Ms.
qualifications include, but are not limited to, over a decade of examining
patients in various settings, specialized training in strangulation and domestic violence, and a
history of memberships related to her expertise in domestic violence and forensic nursing. Def.
Mot. Encl. I. She has testified many times before, including in this Court, and is available for
the trial dates.

(

EVIDENCE
24. The Government offers no additional evidence in support of its response.
RELIEF REQUESTED
25. The Government respectfully requests this Court deny the Defense's motion to compel the
Government to provide funding for and employment of Dr.
Ph.D. as an expert
consultant for the Defense.

/Isl/
V. LIU
Trial Counsel
LT, JAGC, USN

I certify
that I have served a true copy (via e-mail) of the above o~I the Court and on the Defense on
I
4 December 2020.

/Isl!
V.LIU
Trial Counsel
LT, JAGC, USN
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MOTION

On 25 November 2020, the Defense filed a Motion to Suppress the statements made by
AN Sanqwan Allen to the Bremerton Police Department (BPD) and Naval Criminal
Investigative Service (NCIS). The Government opposes the Defense's Motion to Suppress.
SUMMARY

On 6 December 2019, BPD responded to the residence AN Allen was living at following
a 911 call. Shortly after arriving, AN Allen was placed into custody, read his Miranda rights, and
invoked his right to remain silent. After invoking his right to remain silent, an officer with BPD
informed him of the criminal charges against him and commented on his observations of
AN Allen then, unprompted, made a statement that
him first. The officer's comment on his observation of

swung at

injuries did not elicit an

incriminating response nor was an incriminating response a reasonable consequence of the
officer's comment. Accordingly, the statement should not be suppressed.
On 14 April 2020, NCIS interrogated AN Allen after reading him his 31 b rights. After
approximately forty-four minutes, AN Allen stated "so I guess we're done". This is an
ambiguous statement with multiple different interpretations of what it could mean, to include for

(

example, a question to NCIS or even a simple desire to change the subject matter. Because the
statement was ambiguous, there was no invocation of rights and the statements should not be
suppressed.

FACTS
On 6 December 2019, BPD was dispatched following a 911 call to the home AN Allen
was living in at the time The call was for a report of domestic violence assault that had occurred
between

The officers spoke to

told them she and

began arguing. During the argument

Allen tha

, AN Alle

who

informed AN

at which point, AN Allen punched her in the face

without warning.
Officer

placed AN Allen under arrest for domestic violent assault and read him

his Miranda rights. AN Allen stated he understood his rights and said he didn't want to talk to
Office

Officer

then explained the criminal charges against AN Allen and

ce>mmented on his observation of

facial injury. AN Allen, in an unsolicited

statement, said "she swung at me first".
On 14 April 2020, NCIS interviewed AN Allen as it related to violations of the Uniform
Code of Military Justice (UCMJ) Article 128b - Domestic Violence, Article 128 - Assault, and
Article 117A - Wrongful broadcast or distribution of intimate visual images. Approximately
forty-four minutes into the interrogation an exchange occurs between NCIS and AN Allen to
include:
AN Allen:

"I don't know what to say, I've been telling the fucking truth, cause if you
don't want to believe it, you don't have to believe it, so I'm just going to
leave it at that so I guess we're done"

NCIS Agent: "So that's what you want to go with, the story that you told me today is the
story of what happened"

(

AN Allen:

"Yes"

NCIS Agent: "Ok. But no, we're not done today. So the other thing that I read to you that
you said you didn't understand was wrongful broadcast"
AN Allen:

"Of videos, pictures, and images, yes"
BURDEN OF PROOF

The Government bears the burden of proving that, by a preponderance of the evidence,
the accused's statements were made voluntarily. M.R.E. 304.
LAW

No person shall be compelled in any criminal case to be a witness against himself. U.S.
Const., Amend V. "A statement is 'involuntary' if it is obtained in violation of the selfincrimination privilege or Due Process Clause of the Fifth Amendment to the United States
Constitution, Article 31, [Unifonn Code of Military Justice], 10 U.S.C. §831, or through the use
of coercion, unlawful influence, or unlawful inducement. Mil. R. Evid 304(c)(3)" See also,

United States v. Jones, 34 M.J. 899, 903(N-M.C.M.R. 1992). Upon a motion from the Defense,
"an involuntary statement from the accused or any evidence derived therefrom is inadmissible at
a trial except as provided in subdivision (e)." Mil. R. Evid 304(a). "When a specific motion to
suppress has been made, the prosecution's burden extends only to those grounds upon which the
defense moved to suppress the statement." Jones, 34 M.J. at 903. The Government needs to
prove, by a preponderance of the evidence, that a waiver of rights was voluntary. Id.
"The necessary inquiry is whether the confession is the product of an essentially free and
unconstrained choice by its maker. If, instead, the maker's will was overborne and his capacity
for self-detennination was critically impaired, use of his confession would offend due process [..
. .] [T]his inquiry involves an assessment of the 'totality of all the surrounding circumstances- -

(

(

both the characteristics of the accused and the details of the interrogation.,.. United States v.

Bubonics, 45 M.J. 93, 95 (CAAF 1996), see also Schneckloth v. Bustamante, 412 U.S. 218, 226.
"To qualify for the Fifth Amendment privilege, a communication must be testimonial,
incriminating, and compelled." United States v. Castillo, 74 M.J. 160, 165 (CAAF 2015).
Although a person who has agreed to waive their right to remain silent has the absolute
right to terminate the interrogation at any time, for any reason, that request must be unequivocal
and unambiguous. Davis v. United States, 512 U.S. 452, 461-462 ( 1994). "An ambiguous
comment or request, however, does not require that interrogation cease. A request for counsel
must be articulated 'sufficiently clearly that a reasonable police officer in the circumstances
would understand the statement to be a request for an attorney.' If the mention of an attorney
'fails to meet the requisite level of clarity,' questioning may continue. United States v. Ford, 51
M.J. 445, 451 (C.A.A.F.1999) citing Davis, 512 U.S. at 459. The same logic applied in Ford and

Davis is "equally applicable to cases involving a suspect' s equivocal exercise of selfincrimination rights, either to terminate an interview or to remain silent." United States v. Cook,
1996 CCA LEXIS 477, at *10 (N-M Ct. Crim. App 1996). The touchstone question is whether
the accused ''unambiguously invoked his Miranda rights; and, if so, whether the law
enforcement officials scrupulously honored those rights before conducting any further
interrogation." Delarosa, 67 M.J. 318, 320 (C.A.A.F. 2009).
ARGUMENT

I.

After AN Allen invoked his right to remain silent, he was not interrogated by
BPD, and therefore, the statements should not be suppressed.
On 6 December 2019, Office

living following a 911 call. After Officer

BPD, responded to the house where AN Allen was
poke to

he re-contacted Allen and

asked him what happened. Following a brief exchange, Allen was placed under arrest. Officer

then read Allen his Miranda Warnings. Allen responded that he understood his rights and
that he didn't want to talk to law enforcement.
At this point, Officer

infonned Allen of the criminal charges against him and

commented on his observations o

facial injuries. 0 fficer

did not ask Allen

any questions at this stage. Allen then gave an unsolicited statement of "she swung at me first".
Interrogation includes any fonnal or infonnal questioning in which an incriminating
response is either sought or is a reasonable consequence of such questioning. Rhode Island v.

In11is, 446 U.S. 291,301 (1980). Officer

observation as to

injuries was not

a question nor its functional equivalent as the Defense has attempted to portray. "There is no
blanket prohibition against a comment or a statement by a police officer after an invocation of
rights." United States v. Young, 49 M.J. 265,267 (C.A.A.F. 1998). Here, we have nothing more
than a comment to Allen as to

injuries in which no incriminating response or

reasonable consequence of such a comment could be foreseen. Merely commenting on
observations of someone's injuries is not accusatory in nature nor compel any response from any
party. Therefore, the unsolicited statement from AN Allen should not be suppressed.

II.

AN Allen's statement of "so I guess we're done" is an ambiguous statement and
not an election of his right to remain silent, and therefore, should not be
suppressed.
On 14 April 2020, NCIS interviewed AN Allen in connection with violations of the

UCMJ Articles 128b - Domestic Violence, Article 128 - Assault, and Article I 17A-Wrongful
broadcast or distribution of intimate visual images. NCIS and AN Allen begin by talking about
the incident that occurred betwee

and himself on 6 December 2019. Approximately

forty-four minutes into the interview, AN Allen states "you don't have to believe it, so I'm just
going to leave it at that so I guess we're done". NCIS follows up with asking AN Allen if that

(

-I

was the story that he was going to go with, in which he replied yes. The agent then answered AN
Allen's perceived question with, "but no, we're not done today" and began talking about the
unrelated incident of alleged Article 117A violation.
In Davis the court found, "if an individual suspected of a crime makes a statement that is
ambiguous regarding invocation of their rights, law enforcement is under no obligation to cease
interrogation." Davis v. United States, 512, U.S. 452, 461-462 (1994). "If a suspect's statement is
ambiguous, law enforcement officials may attempt to clarify the issue of rights invocation, but
they are not required to do so." United States v. Delarosa, 67 M.J. 318, 320 (C.A.A.F. 2009)
(citing Davis, 512, U.S. at 461). "In assessing whether a person provided an unambiguous
invocation of Miranda rights, the Supreme Court has stated that the invocation must be
"sufficiently clear that a reasonable police officer in the circumstances would understand the
statement to be a request for an attorney or to remain silent." Id. At 324. (citing Davis, 512 U.S.
at 459).

In this case, the statement of "you don't have to believe it, so I'm just going to leave it at
that so I guess we're done" is an ambiguous statement. The statement could be interpreted by a
reasonable police officer as a question or simply wanting to change the subject matter. Both of
which are demonstrated by the agent in this cases' response when she answers AN Allen's
question and then changes the subject matter to discussing the violation of Article 117A. AN
Allen's statement was ambiguous, and therefore, his subsequent statements to law enforcement
should not suppressed.
AN Allen provided an unsolicited response to BPD and did not unambiguously elect his
right to remain silent to NCIS, and therefore, none of the statements obtained should be
suppressed.

(

f

RELIEF REQUESTED
The Government respectfully requests that the Defense's Motion to Suppress be denied.
EVIDENCE
The Government offers the following enclosures in support of this motion:
Defense Enclosure A: Bremerton Police Department Report dtd 6 December 2019
Defense Enclosure C: AN Allen's 3 l(b) Advisement and Waiver dtd 14 April 2020
AE XIII, Enclosure 1: AN Sanqwan Allen's Recorded Interview dtd 14 April 2020
ORAL ARGUMENT
The Government requests oral argument on this matter.

/s/
M. A. SANDERS
Trial Counsel
LT, JAGC, USN

(

(

I certify that I have served a true copy (via e-mail) of the above on the Defense on 4 December

2020.
Isl
M. A. SANDERS
Trial Counsel
LT, JAGC, USN

I
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NA VY-MARINE CORPS TRIAL JUDICIARY
SOUTHWEST JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

UNITED STATES
GOVERNMENT RESPONSE
TO DEFENSE MOTION TO
SUPPRESS EVIDENCE
PURSUANT TO M.R.E. 304
AND305

V.
SANQWAN ALLEN
AN/ E-3
USN

4DEC2020

MOTION

The Government respectfully requests this Court deny the Defense's motion to suppress the
accused's statements on 6 December 2019 to Bremerton Police and any evidence derived from
that statement.
SUMMARY

The Defense asserts that the questions "what happened" and "did you punch
n the
face" were posed to the accused while he was in custody and before he was r
da rights.
Because the accused was already in his bedroom and the facts do not show that the accused's
home into a "police-dominated atmosphere" under Miranda and its progeny, the accused was not
in custody at the time the questions were posed. Therefore, both the statements and the
reiterations of those statements to NCIS are admissible.
FACTS

1. AN Sanqwan Allen faces two specifications of aggravated assault from two instances when
he strangled Ms.
and one specification of aggravated assault from when he punched Ms.
in the face. Charge Sheet.
2. The aggravated assaults all took place within a single visit from Ms
residence, which he shared with CSSN
and Ms.
Encl. E.

to the accused's
Def. Mot.

3. Ms.
alled 9-1-1 at 2314 hours on 6 December 2019 after the punch to the face
occurred and Bremerton Police Officers
and
arrived on scene at
around 2317. Def. Mot. Encl. A.
4. An unidentified male, deduced to be CSSN
Id.

told the Officers that

(

I'

5. The accused was sitting in his bedroom when the police arrived. See id. (stating "I first
contacted ALLEN whom[sic] was sitting in a bedroom by himself. He appeared calm and
uninjured."); see also AE XIII, Encl. 3.
6. Office
asked the accused to wait a moment and said that he would talk with him
shortly. See Def. Mot. Encl. A.
7. Officer
then went to speak with Ms.
in the
bedroom. Id.; see also AE
XIII, Encl. 2. There, he observed Ms
"sitting on a bed and using a cloth to wipe blood
from her nose and face." Def. Mot. Encl. A. He also had "observed blood drops on the floor in
the hallway between the two bedrooms." Id.
8. After speaking with Ms
Officer
accused for DV assault 4th degree. See id.

believed he had probable cause to arrest the

9. Officer
returned to the accused's bedroom and asked the accused to tell him what
happened between Ms.
and the accused. See id. Office
observed that the accused
was calm when the accused responded that they were arguing when she swung a punch at him.
She did not hit him. He grabbed her and held her down on the bed. She must have hit her face
on the mattress." Id.
04

10. Officer
then asked the accused ifhe had punched
accused did not respond. See id.

in the face, to which the

11. Officer
placed the accused under arrest at about 2323 hours, just 6 minutes after he
arrived at the apartment. See id. When placing the accused into custody, Office
applied
wrist restraints on the accused and advised the accused of his Miranda rights at about 2324
hours. See id. The accused invoked his right to remain silent. See id.
12. Ms.
was subsequently transported by paramedics to
she received treatment for her injuries. Def. Mot. Encls. E, F.

, where

BURDEN
13. Upon appropriate motion by the Defense under Mil. R. Evid. 304, the Government has the
burden of establishing the admissibility of the evidence. See Mil R. Evid. 304(0(6). The military
judge must find by a preponderance of the evidence that a statement by the accused was made
voluntarily before it may be received into evidence. See Mil. R. Evid. 304(t)(7). Evidence
derived from a statement of the accused may not be admitted unless the military judge finds by a
preponderance of the evidence that: ( l) the statement was made voluntarily; (2) the evidence was
not obtained by use of the accused's statement; or (3) the evidence would have been obtained
even if the statement had not been made. See Mil R. Evid. 304(b).

(

LAW

14. A custodial interrogation is "questioning initiated by law enforcement officers after a person
has been taken into custody or otherwise deprived of his freedom in any significant way."
Miranda v. Ari:ona, 384 U.S. 436,444 (1966). Whether someone is in custody is an objective,
totality of the circumstances evaluation of how a reasonable person in the position of the accused
would gauge the breadth of his or her freedom of action. See United States v. Chatfield, 67 M.J.
432, 437 (C.A.A.F. 2009) (internal citation omitted); see also Berkemer v. McCarty, 468 U.S.
420, 442 ( 1984) (holding that a police officer's unarticulated, subjective belief has no bearing on
whether an accused was in custody).
15. A reasonable person in the accused person must have believed that he or she was restrained
in a "fonnal arrest or restraint on freedom of movement of the degree associated with a formal
arrest." Chatfield, 67 M.J. at 438 (citing Califomia v. Beheler, 463 U.S. I l 21, 1125 (1983)).
The Supreme Court has looked to several factors to determine whether someone is in custody,
including: (l) whether the person appeared for questioning voluntarily; (2) the location and
atmosphere of the place in which questioning occurred; and (3) the length of the questioning. See
id.
16. Interrogation conducted within the home is not per se custodial; rather, courts have
generally found that in-home interrogations are less likely to be custodial. See United States v.
Craighead, 539 F.3d 1073, l 083 (9th Cir. 2008); see also Beckwith v. United States, 425 U.S.
341, 342-43, 347 (1976) (rejecting petitioner's argument that his in-home interrogation placed
"psychological" restraints on him). In certain circumstances, however, in-home interrogations
can be custodial. See Orozco v. Texas, 394 U.S. 324, 326 (1969) (holding that an interrogation
was custodial when four police officers entered suspect's bedroom in the early morning hours
while he was asleep and acted like the suspect was unable to leave during questioning).
I 7. The appropriate benchmark for distinguishing between custodial and non-custodial
interrogations outside of the police station is whether the location is a "police-dominated
atmosphere." See Berkemer, 468 U.S. at 438- 39 (explaining that Miranda warnings are
unnecessary at ordinary traffic stops because the atmosphere there is "substantially less 'policedominated' than that surrounding those occurring in police stations). Aside from the Ninth
Circuit's decision in Craighead, this application of Miranda has also been adopted by the First,
Seventh, Eighth, and Tenth Circuits. See United States v. Revels, 510 F.3d 1269, 1275 (10th Cir.
2007) (concluding a home had become uncomfortable due to police domination); United States
v. Mittel-Carey, 493 F.3d 36, 40 (1st Cir. 2007) (evaluating the level of physical control over a
suspect in his home); Sprosty v. Buchler, 79 F.3d 635,641 (7th Cir. 1996) (weighing familiarity
of the surroundings against the degree to which the police dominated the scene); United States v.
Griffin, 922 F.2d 1343, 1354-55 (8th Cir. 1990) (explaining that the focal point of the analysis is
the police domination of the interrogation setting).
18. In Craighead, the Ninth Circuit established a four-factor test to determine whether the
circumstances of an in-home interrogation effected a police domination. Craighead, 539 F.3d at
1084. These factors included: ( 1) the number of Jaw enforcement personnel and whether they
were armed; (2) whether the suspect was at any point restrained, either by physical force or by

(

I

threats; (3) whether the suspect was isolated from other; and (4) whether the suspect was
informed that he was free to leave or tenninate the interview, and the context in which any such
statements were made. See id.

ARGUMENT
Bremerton Police's Interrogation' ofthe Accused Wa!i· Not Custodial
19. Here, the facts are that two police officers showed up in response to a 9-1-1 call. The
accused was already sitting alone in his own bedroom when the officers showed up on the scene.
The officers made quick work of figuring out what had happened to occasion the call, entering
and exiting the residence in about six minutes. Applying the factors identified in Chatfield, the
first factor is inapplicable due to the appearance of police in the accused's home. The second
factor will be explored in more detail using the Craighead factors. As to the third factor, the
length of questioning, Officer
only asked the accused two questions, which likely took
less than two minutes, since the accused answered one question and said nothing in response to
the second. This factor weighs in favor of finding the interrogation not custodial.
20. Office
posed the questions to the accused while in the accused's home. To
determine whether the accused's home-ordinarily assumed to be a familiar and comforting
place-was transformed into a police-dominated atmosphere under Miranda, the Craighead
factors should be applied. Not only was Craighead decided in the Circuit in which Officer
questioning occurred, Office
is also a civilian, which weighs in favor of
applying non-military Miranda precedent to the instant case.
21. Turning to the first Craighead factor, there were two police officers on the scene. Although
paramedics later arrived, the accused explained to NCIS that he had no knowledge of their
presence. See AE XIII, Encl. l. There is no indication one way or the other whether Officers
and
were armed, but the assumption is that they likely were both armed and in
uniform. In Craighead, in-home interrogation was found to be custodial because there were
eight officers from three different agencies who arrived, in addition to someone from
Craighead's chain of command and another unidentified individual. See Craighead, 539 F.3d at
1085 (explaining that Craighead was confused about whether everyone was acting in
coordination). All of the eight law enforcement officers were armed, some wore protective gear,
and some of them unholstered their firearms in the suspect's presence. See id. In combination,
the Court found that a reasonable person in Craighead's position "would feel that his home was
dominated by law enforcement agents and that they had come prepared for a confrontation." Id.;
see also id. at 1084-85 (explaining that a large number of law enforcement personnel "may fill
the home such that there are no police-free rooms or spaces to which the suspect may retreat
should he wish to tenninate the interrogation" and "when the number of law enforcement
personnel far outnumber the suspect, the suspect may reasonably believe that, should he attempt
to leave, he will be stopped by one of the many officers he will encounter on the way out").

1

The Government concedes that the questioning at issue; namely, Officer
happened" and "did you punch
in the face" constitute an interrogation.

4r1

asking "what

(

22. Here, there was not a "large number of visibly armed law enforcement officers" that would
"go a long way towards making the suspect's home a police-dominated atmosphere." Id. at I 085.
Office
had his partner, Officer
, with him. But during interrogation of the
accused, Officer
as alone. There is no indication that either officer unholstered his
weapon, which could reasonably result in the accused's belief that "his home is no longer safe
from the threat of police force." Id. Indeed, the accused was calm throughout the entire course
of events. This factor weighs against finding that the interrogation was custodial.
23. The next Craighead factor as applied to the present facts weighs against finding that the
interrogation was custodial because not only was the accused not handcuffed or physically
restrained at the time of questioning, he also was not threatened in any way. Defense
characterized Officer
asking the accused to "wait just a moment and [he] would talk to
him shortly" as an order to the accused to stay in the bedroom. The Government disputes that
characterization of Officer
equest. Notably, Officer
id not tell the accused to
specifically '"wait here for me" or "don't move, I will be right back," but asked the accused to
wait a bit while he spoke first to Ms.
This scenario is a far cry from cases in which an
accused was only permitted to move about the home if escorted by law enforcement, placed
under guard, or blocked from leaving the room or home. See, e.g., Orozco, 394 U.S. at 325
(officers entering the bedroom and acting like suspect not free to leave); Sprosty, 79 F.3d at 64243 (officers used police cars to block the driveway and stood in front of the exit path from the
home); Mittel-Carey, 493 F.3d at 40 (suspect escorted by agents when he was permitted to leave
the interrogation space, including to use the bathroom); Griffin, 922 F.2d at 1350-51 (stating that
placing a suspect under guard or telling suspect to remain in sight of law enforcement would
associate restraints with formal arrest).
24. In Craighead, the suspect was first escorted to a back storage room and the door was closed
behind him. See Craighead, 539 F.3d at 1086. A detective was posted at the door blocking
Craighead's exit. See id. Here, the accused was already in his bedroom when the officers
arrived; in fact, it
N
who informed the officers that he had already separated
the accused from
The accused was found sitting calmly in his own bedroom. His
bedroom did not have a door, but had a curtain that covered the entrance. AE XIII, Encl. 1.
There is no evidence of anyone guarding the accused, and Officer
actually did tum away
from the accused to speak with Ms.
, in contrast to the concern in Griffin of ordering a
suspect to remain in the line of sight. Taking the totality of the circumstances, this factor weighs
against a finding that the interrogation was custodial.
25. The third factor is whether the suspect was isolated from others. As previously mentioned,
the accused was already in the bedroom by himself when officers arrived. He was not prevented
from speaking to his
at any time. CSSN
told the Government that after the
accused was arrested, he called out for CSSN
l times. AE Xlll, Encl. 2. At no
time prior to his arrest did the accused seek the moral support of others, which weighs against
finding that he was isolated from the outside world. That CSSN
nd
hose not
to be in the same room as the accused or Ms.
while police were present has no bearing on
whether the interrogation was custodial due to law enforcement isolating the accused from the
outside world. But see Craighead, 539 F.3d at 1087 (explaining that Miranda recognized
isolation of the suspect by law enforcement from family and friends is a distinguishing feature of

(

a custodial interrogation). The instant case is one in which this factor weighs against a finding
that the interrogation was custodial.
26. Finally, the fourth factor is whether the suspect was informed that questioning was voluntary
and that he was free to leave or terminate the interview. At this point there are no facts about
whether any mention of being free to leave occurred. Even if a suspect is told he or she is free to
leave or terminate the interview, other factors inform whether a reasonable person would
nevertheless feel unable to leave. See id. at 1088- 89 (distinguishing between the suspect's
kitchen, living room, or bedroom and the storage room in which the interrogation took place).
Because of the short length of the questioning here- likely just two minutes- it is unlikely that
there was an occasion to tell the accused he was free to leave or terminate the interview.
27. Under a Craighead analysis of whether the accused's home had turned into a policedominated atmosphere under Miranda and its progeny, the instant facts do not support such a
finding. Three of the four factors definitively weigh against finding that there was a custodial
interrogation and the final factor is inconclusive and perhaps inapplicable to such a short
interaction. A reasonable person in the accused's position would not have thought his freedom
was restricted in any significant way. The accused was therefore not in custody when asked
"what happened" and "did you punch
in the face" by Officer
Subsequent Reiterations of the Accused's Statements to Bremerton Police Are Admissible
28. Because the answers to the aforementioned two questions were obtained while the accused
was not in custody, subsequent mentions of those answers are admissible. See Def. Mot. Encl.
B. The accused was confronted by NCIS about what he told Bremerton Police and merely
reiterated what he had said to Office
and the facts that are already recorded in the report.
The Accused's Silence is Inadmissible as Substantive Evidence
29. The Government has no intention of admitting evidence of the accused's silence for any
prohibited purpose and agrees with Defense on the state of the law.

EVIDENCE
30. The Government offers the following enclosures contained within AE XIII, the Motion
Enclosures Compendium, as evidence in support of its response.
l. NCIS Interview of AN Sanqwan Allen (CD)
2. CSSN
Government Conversation Memo
3. NCIS Summary ofCSSN
nterview

r
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RELIEF REQUESTED
3 I. The Government respectfully requests this Court deny the Defense's motion to suppress the
accused's statements on 6 December 2019 to Bremerton Police and any evidence derived from
that statement.
32. The Government requests oral argument.
Ifs/I

V. LIU
Trial Counsel
LT, JAGC, USN
I certify that I have served a true copy (via e-mail) of the above on the Court and on the Defense on
4 December 2020.
Ifs!/

V. LIU
Trial Counsel
LT, JAGC, USN
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UNITED STATES
DEFENSE MOTION IN LIMINE
(Exclusion of evidence under
R.C.M. 701(g)(3))

v.

SANQWAN ALLEN
AN/E-3
U.S. NAVY

8DEC20

MOTION

Pursuant to R.C.M. 906 and R.C.M. 701(g)(3), the Defense moves this Court to exclude
additional witnesses that the Government has indicated it intends to introduce at trial. The
Defense only became aware of this issue on 4 December 2020.
SUMMARY OF FACTS AND ARGUMENT

Charges alleging various assaults on a domestic partner under Article 128, arising from a
dispute between SN Allen and
were preferred on 8 June 2020, investigated at an Article
32 hearing on I July 2020, and referred to this Court on 31 August 2020. This Court signed its
Trial Management Order on l O September 2020, requiring the Government to disclose its
witnesses by 24 September 2020. The Government initially provided a "preliminary witness
list" to Defense on 28 September 2020. There were six witnesses on that list. On 4 December
2020, the Government provided a new witness list with 15 individuals listed, including nine
additional witnesses. One of the witnesses appears to be an expert witness. The Government
substantially altered its witness list after the motions deadline had passed. The Defense has not
yet had the chance to investigate or interview all of these additional witnesses in order to
adequately consider additional witnesses or additional motions. The Government does not have
license to disregard a court-martial's lawful orders in such a way as to give the Defense no
opportunity to respond. The Government's new witnesses should be excluded on that basis.
The defense's theory does not justify noncompliance. In any case involving a
domestic dispute, self-defense is likely at play. That is especially true here, where, on 14
April 2020, SN Allen explained to NCIS investigators what caused him to strik
on December 6, 2019: her attack on him with a towel rod and knife. In no sense can the
Government explain its dilatory practice by reference to factual matters that were obvious
long before this trial process began.

(

(

RELIEF REQUESTED

The Defense moves this Court to exclude the nine additional witnesses requested by the
Government in its Government Witness List dated 4 December 2020. [n the alternative, the
Defense requests a continuance of the trial proceedings.
EVIDENCE & ORAL ARGUMENT

The defense offers the following enclosures contained within the Combined Motion
Enclosures AE _ to support this motion:
M. First Government Witness List sent 28 Sep 20

N. Second Government Witness List dtd 4 Dec 20
Unless the Government concedes the motion or this Court grants the relief on the basis of
pleadings alone, the Defense requests oral argument on this matter.

LT, USCG
Detailed Defense Counsel

NAVY-MARINE CORPS TRIAL JUDICIARY
SOUTHWEST JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

UNITED STATES

v.

GOVERNMENT MOTION FOR
APPROPRIATE RELIEF (Continuance
Request)

AN SANQWAN ALLEN
AN I E-3

7 December 2020

I

1. Nature of Motion. Pursuant to Rule for Courts-Martial 906(b)( 1), the Government moves the
Court for a co tinuance of the Article 39(a) session in the subject case.

I

1

2. Summary of Facts and Discussion.
a. The case is scheduled for an Article 39(a), UCMJ, session on 9 December 2020 and
trial to commence on 4 January 2021.
b. LT Caitlin O'Donnell Spence, JAGC, USN, Detailed Defense Counsel (hereafter DC)
traveled to
via commercial airline over the Thanksgiving Holiday period and returned to
the local area on the evening of 3 December 2020.
c. The subject article 39a is currently scheduled for less than six full days after DC's
return to CONUS.
d. The government believes that DC's physical presence in building 56 and at counsel
table for a 39a session so soon after OCONUS air travel presents increased and unnecessary risk
of exposure to courtroom and building 56 personnel to COVID-19.
e. Defense Counsel has stated that the accused does not wish to waive the personal
appearance of LT Spence. Continuing the Article 39(a) session would both preserve the
accused's right to have LT Spence present for the hearing and ensure the reasonable safety of all
NLSC personnel who are assisting in this courtroom evolution.
f. The Government moves to continue the Article 39(a) session until 22 December 2020.
the first available date at least 14 days after DC's return from out-of-area leave via commercial
air.
g. This is the first request for a continuance of the Article 39(a) session in this case.
h. The Government does not request oral argument.

/Isl/
V. LIU
LT, JAGC, USN
Trial Counsel
Dated: 7 December 2020
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UNITED STATES
DEFENSE MOTION IN LIMINE
(Exclusion of evidence under
R.C.M. 701(g)(3))

v.

SANQWAN ALLEN
AN/E-3
U.S. NAVY

8DEC20

MOTION

Pursuant to R.C.M. 906 and R.C.M. 701(g)(3), the Defense moves this Court to exclude
additional witnesses that the Government has indicated it intends to introduce at trial. The
Defense only became aware of this issue on 4 December 2020.
SUMMARY OF FACTS AND ARGUMENT

Charges alleging various assaults on a domestic partner under Article 128, arising from a
dispute between SN Allen and
were preferred on 8 June 2020, investigated at an Article
32 hearing on I July 2020, and referred to this Court on 31 August 2020. This Court signed its
Trial Management Order on l O September 2020, requiring the Government to disclose its
witnesses by 24 September 2020. The Government initially provided a "preliminary witness
list" to Defense on 28 September 2020. There were six witnesses on that list. On 4 December
2020, the Government provided a new witness list with 15 individuals listed, including nine
additional witnesses. One of the witnesses appears to be an expert witness. The Government
substantially altered its witness list after the motions deadline had passed. The Defense has not
yet had the chance to investigate or interview all of these additional witnesses in order to
adequately consider additional witnesses or additional motions. The Government does not have
license to disregard a court-martial's lawful orders in such a way as to give the Defense no
opportunity to respond. The Government's new witnesses should be excluded on that basis.
The defense's theory does not justify noncompliance. In any case involving a
domestic dispute, self-defense is likely at play. That is especially true here, where, on 14
April 2020, SN Allen explained to NCIS investigators what caused him to strik
on December 6, 2019: her attack on him with a towel rod and knife. In no sense can the
Government explain its dilatory practice by reference to factual matters that were obvious
long before this trial process began.

(

(

RELIEF REQUESTED

The Defense moves this Court to exclude the nine additional witnesses requested by the
Government in its Government Witness List dated 4 December 2020. [n the alternative, the
Defense requests a continuance of the trial proceedings.
EVIDENCE & ORAL ARGUMENT

The defense offers the following enclosures contained within the Combined Motion
Enclosures AE _ to support this motion:
M. First Government Witness List sent 28 Sep 20

N. Second Government Witness List dtd 4 Dec 20
Unless the Government concedes the motion or this Court grants the relief on the basis of
pleadings alone, the Defense requests oral argument on this matter.

LT, USCG
Detailed Defense Counsel

(
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CERTIFICATION OF SERVICE
I hereby certify that a copy of this motion was served electronically on Trial Counsel and
the Military Judge on this 8th day of December, 2020.

J~
LT, USCG
Detailed Defense Counsel

C
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NAVY-MARINE CORPS TRIAL
JUDICIARY SOUTHWEST JUDICIAL
CIRCUIT GENERAL COURT-MARTIAL

UNITED STATES
v.
AN SANQWAN ALLEN
AN /E-3

DEFENSE OPPOSITION TO
GOVERNMENT MOTION FOR
APPROPRIATE RELIEF
(Continuance Request)

7 December 2020

l . Nature of Response. The Defense opposes the Government's request for a continuance of
the Article 39(a) session in the subject case.

2. Summary of Facts and Discussion.
a. Consistent with the dates set forth in this Court's Trial Management Order, this case
is scheduled for an Article 39(a), UCMJ, session on 9 December 2020 and for trial to
commence on 4 January 2021 .
b. The Defense is prepared to argue motions in person in San Diego on 9 December 2020,
with preparations that include approved and funded TAD Orders for undersigned counsel's travel
from Bremerton, Washington, where these charges were originally preferred.
c. This Court has not issued a COVJD Mitigation Plan for this trial. Nevertheless, the
Government now seeks a continuance of this hearing, asking that this Court abide by an
unwritten set of policies based on the Government's own concerns about LT Spence's
appearance in-person at the hearing. In this eleventh-hour request to depart from this Court's
Trial Management Order, the Government fails to cite to any regulation, policy, or requirement
that precludes LT Spence from appearing in person at the Article 39(a) hearing. Indeed, the
Government cites to no legal authority at all.
d. The DSO West COVID Travel policy mimics the CNLSC COVJD policy, each of
which nests within Navy Policy. See. e.g., NAVADMJN 298/20, U.S. Navy COVID-19
Standard Operational Guidance 3.1 (Nov. 4, 2020). None of those policies prohibits returning
to in-person work following out-of-area leave travel. Indeed, for both TAD and leave, COVID19 mitigation measures specifically account for "mission essential" duties, such as court-martial
representation. In that case, post-travel telework- not "Restriction of Movement," as the
Government suggests- cedes to in-person work requirements as approved by the Officer in
Charge or Department Head.
e. Here, prior to going on leave, LT Spence received the required travel waiver from the
Commanding Officer ofDSO West to proceed via commercial flight to and from San Diego,

California, with approval for returning to in-person work for this case's 9 December 2020
hearing specifically.

f. Congress and the President direct that continuances should be granted as often as is
just. Article 40, Uniform Code of Military Justice (UCMJ), 10 U.S.C. § 840 (2018), R.C.M.
906(b)( 1). But the Government's request here is unbound by law or fact. No justice exists in
seeking a continuance for arbitrary and capricious reason.
g. Moreover, AN Allen has not waived the in-person appearance for either of his
Defense Counsel at the motions hearing. And continuing the Article 39(a) session would cause
an unreasonable delay concerning the resolution of issues which are necessary to effectively
prepare for trial- in a case in which charges have been preferred since 8 June 2020.
h. The Defense does not request oral argument.

/Isl/
J. DOBRY
LT,USCG
Defense Counsel
Dated: 7 December 2020

(

(
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v.
SANQWAN ALLEN
AN/E-3
U.S. NAVY

29 JAN 21

MOTION

Pursuant to R.C.M. 703, 906(b)(7), and l00l(f), the Defense moves this Court to order the
production of witnesses who are necessary and material to the Defense's right to present
complete sentencing matters.
SUMMARY

This Court's intervention is required to correct the Government's erroneous refusal to
produce AN Allen's
and Allen
or live witness testimony under R.C.M. lO0l(d),
based on a mistaken claim that they are cumulative with other witnesses.
BURDEN

The burden of proof is on the Defense to establish by a preponderance of the evidence that
the requested witnesses are material and necessary. R.C.M. 703, 905(b)(4) and 906(c)(l).
LAW

The Sixth Amendment guarantees the right to the effective assistance of counsel and the
right to present a defense. The advocacy skills of an attorney alone do not satisfy this
constitutional requirement. Ake v. Oklahoma, 470 U.S. 68, 76-83 (1985). Congress demands
that the Government and defense "shall have equal opportunity to obtain witnesses and other
evidence in accordance with such regulations as the President may prescribe." Article 46,
Uniform Code of Military Justice (UCMJ), 10 U.S.C. § 846 (2018). These Constitutional
requirements and congressional mandates are codified in R.C.M. 703, which explicitly states that
the prosecution and defense "shall have equal opportunity to obtain witnesses and evidence."
Because the Defense lacks subpoena power, it depends on the Government to comply with its
obligations under Article 46 and R.C.M. 701 and 703.
The Defense must first establish that a witness is material to the Defense. United States v.
Willis, 3 M.J. 94, 96 (C.M.A. 1977). Where multiple witnesses are all material, the Government
does not have to produce them if their testimony is cumulative. In United States v. Jones, the
court held that there are three factors which are to be taken into consideration in determining

(

I

whether a requested witness's testimony is "merely cumulative." 20 M.J. 919, 927 (N-M. Ct.
Crim. App. 1985). First, whether the credibility of the witness is greater than that of the
attending witnesses. Id. at 927. Second, whether the requested witness has relevant testimony
regarding character traits or other material evidence that explores a different time period than the
other witnesses. Id. at 927. Third, whether there is any benefit to the accused from the testimony
distinct from other witnesses. Id.; United States v. Scott, 3 M.J. 1111, 1113 (N.C.M.R. 1976),
rev 'din part on other grounds, 5 M.J. 431 ( 1978). The latter two factors are at issue in this case.
ARGUMENT

a. Testimony from AN Alle
limitations in R.C.M. l 00 l (0(2).

and

should not be excluded under the

Ms

has a unique perspective on AN Allen's character because
Ms.
will testify to the support AN Allen has provided to her since he joined the Navy, and she
can talk about his personal growth and perseverance. She can share what it was like for AN
Allen growing up, his goals and dreams, why he joined the service, how he is supporting his
and what he is like with
all are fair topics that are material, relevant, and
necessary for sentencing, should a sentencing proceeding become necessary. She can tell the
members wh
as well as discuss the support system he

Ms

is AN Allen's
and one of his
has a
that AN Allen supports as much as he can, even though he lives across the country.
o one else on the witness list who can testify about AN Allen's relationship to his
will also testify to AN Allen's motivation for supporting
and his
ability to overcome obstacles. These traits are material, relevant, and necessary for any inquiry
into rehabilitative potential.
The members, if a presentencing proceeding is necessary, will have to make a serious
decision about punitive consequences. To do this, the Defense will ask them to consider AN
Allen's support system, his personality, and the person he is and can be. The members need to
be able to assess Ms
and Ms.
credibility so that they can give proper weight to
their testimony when making a decision. The personal appearance of these two witnesses will
have a significant impact on the members' ability to arrive at a fair sentence, far outweighing any
cost to the Government. The Court Martial is still 12 weeks away, which is plenty of time to
make travel arrangements. Granting the Defense request will not require any type of delay in the
proceedings.
b. The testimony of Ms
and Ms.
approved Defense witnesses.

is not cumulative with the previously

None of the approved witnesses can testify to the time period when AN Allen was growing
up before the Navy. The three other approved Defense witnesses are all Petty Officers who have
worked with AN Allen, and can only testify to his character while serving in the Navy. Further,
these witnesses cannot address AN Allen's relationship with his family or the support network he
will have available to him after this Court Martial has concluded. None of them are intimately

(

familiar with AN Allen's dedication to
or exactly what his upbringing was like in
Georgia. The onl
o get this information properly before the members would be to allow
Ms
or Ms
to testify in person.

RELIEF REQUESTED
The Defense moves this Court to compel the Government to produce Ms
Ms.

and

EVIDENCE & ORAL ARGUMENT
The defense offers the following enclosures contained within the Combined Motion
Enclosures AE 15 to support this motion:
R. Defense Supplemental Request for Production of Witnesses, 14 Jan 21
S. Government Response to Defense Supplement R~quest, 15 Jan 21
Unless the Government concedes the motion or this Court grants the relief on the basis of
pleadings alone, the Defense requests oral argument on this matter.

~y
LT, USCG
Detailed Defense Counsel

CERTIFICATION OF SERVICE
I hereby certify that a copy of this motion was served electronically on Trial Counsel and
the Military Judge on this 29th day of January, 2021.

J~
LT,USCG
Detailed Defense Counsel

NAVY-MARINE CORPS TRIAL JUDICIARY
SOUTHWEST JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

UNITED STATES
GOVERNMENT RESPONSE
TO DEFENSE MOTION TO
COMPEL WITNESS
PRODUCTION

V.
SANQWAN ALLEN
AN I E-3
USN

SFEB21

MOTION
The Government respectfully requests this Court deny the Defense's motion to compel the
Government to produce additional witnesses requested beyond the deadline articulated in the
Court's Trial Management Order (TMO). 1

SUMMARY
The Court signed a TMO in the subject case on IO September 2020, setting a deadline for
defense's witness production request on I October 2020. The footnote to this deadline notes that
it applies to both witnesses on the merits and witnesses at sentencing. Yet the Defense requested
the production of additional witnesses three months later, without stating a reason as to the
untimeliness of their request. The Government initially denied the request as cumulative to offer
the Defense an opportunity to further explain the witnesses' proposed testimony as well as
address the timeliness issue. Although hearing one family member's testimony about the
accused's upbringing and life outside of work may not be cumulative, the testimony need not be
in person; nor should the Defense be permitted to present cumulative testimony from two family
members.

FACTS
I. AN Sanqwan Allen faces two specification of aggravated assault from two instances when he
strangled Ms.
and one specification of aggravated assault from when he punched Ms.
in the face. C
e Sheet.

1

Although this response pertains to the witnesses named in the Defense's 29 January 2021
motion to compel, the Government notes that the Defense has made a second out of time witness
request on 26 January 2021 that is pending a response from the Government. The Government's
objection to timeliness pertains to all requests past the TMO deadline.

(

2. On l 0 September 2020, the Military Judge signed a TMO for the subject case. AE II. The
TMO set the deadline for a defense witness request on l October 2020. Id.
3. On I October 2020, defense counsel reached out to trial counsel requesting an extension to no
later than 6 October 2020, to which trial counsel agreed.
4. On 6 October 2020, the Defense gave their witness production request to the Government.
See AE XIII, Encl. 15.
5. The Defense made no further requests for production before the initial trial date of 4 January
2021.
6. After the trial dates were continued on 30 December 2020, new dates were set for the
remaining deadlines. See AE XVIII (Supplemental Trial Management Order). None of these
new dates were a second defense witness request deadline. See id.
7. But the Defense still sent the Government a witness production request on 14 January 2021,
for sentencing proceedings. See AE
requesting the production of the accused's
XV, Encl. R. The request merely stated that their testimony would be regarding the accused's
·'character and moral fiber" and would be about the accused's rehabilitative potential. Id.
8. The Government had previously granted the witnesses requested on 6 October 2020. All
three of these granted witnesses would potentially testify at pre-sentencing to the accused's
character. See AE XIII, Encls. 15, 16.
9. On 15 January 2021, the Government denied the Defense's request for production of the
accused's
See AE XV, Encl. S.
BURDEN

7. As the moving party, the Defense has the burden of persuasion by a preponderance of the
evidence. R.C.M. 905(c)(I); R.C.M. 905(c)(2)(A).
LAW

8. R.C.M. 703(c)(2)(C) explains that Defense requests for the production of witnesses shall be
timely, but also that "the military judge may set a specific date by which such lists must be
submitted." Id A failure to submit the name of witness in a timely manner shall permit denial of
a motion for production of those witnesses; relief is possible for good cause shown.
9. R.C.M. 100l(t)(2) enumerates the limitations on the production of witnesses for
presentencing at the Government's expense. In section (D), the rule notes that other forms of
testimony must be first excluded as insufficient to meet the needs of the court-martial. These
forms of testimony could include oral depositions, written interrogatories, former testimony, or
testimony by remote means. See R.C.M. I00I(t)(2)(D).

10. R.C.M. I00l(t)(2)(E) specifically includes timeliness of the request as a factor to consider
and weigh against the significance of the personal appearance of the witness.
11. Good cause for an untimely request does not include scenarios where the substance of the
requested witnesses would have been known well before the request date. See United States v.
Cochran, 1987 CMR LEXIS 449, * 11- 12 (N-M CMR June 29, 1987) (explaining there was no
good reason why defense counsel delayed requesting known witnesses and noting "[a]ny other
disposition would place the trial proceedings at the whim of defense counsel without good
cause.").

ARGUMENT

There is No Good Cause for Defense's Untimely Witness Production Request
12. Defense's witness production request lacks any mention of a reason for its untimeliness, nor
does the Defense's motion acknowledge that the request was made out of time. See generally
AE XV, Encl. R., Def. Mot. Not only has the Defense now waived its argument for good cause
to make a late witness request, even if the Defense had attempted to argue for good cause, there
is none here. The witnesses requested are th
and
See AE XV, Encl. R. There is no
indication that the accused was unaware of his own
ability to testify about
his character well before the original 1 October 2020 deadline. Defense should have made a
request to have any of the
testify at pre-sentencing back in October,
when the witness request was due in accordance with the TMO. To allow Defense the continued
ability to make witness production requests after the TMO deadline without good cause would,
as in Cochran, impennissibly place the trial proceedings at Defense's whim.

The Accused

and

Testimonies are Cumulative

13. Both the accused
and
are proposed as character witnesses for sentencing to
testify regarding the accused's
relationships and
upbringing. Defense claims
none of the other granted witnesses can testify regarding the accused's relationship with his
or the support network available to him at the end of trial.
14. Only

should be permitted to testify because having
testify would be cumulative. In addition, when weighing all of the factors under
R.C.M. I 00 I (f)(2)(E) and in consideration of the availability of remote testimony, the
Government's position is that th
should testify remotely. The accused would
then have three in-person witnesses and a
remotely testifying to his character on
his behalf during pre-sentencing.

EVIDENCE
15. The Government offers the following enclosures contained within AE XIII, the Motion
Enclosures Compendium, as evidence in support of its response.

(

(

15. Defense Witness Production Request dtd 6 October 2020
16. Government Response to Defense Witness Production Request dtd 16 October 2020

RELIEF REQUESTED

16. The Government respectfully requests this Court deny the Defense's motion to compel the
production of additional witnesses.
17. The Government requests oral argument.
/Isl/

V. LIU
Trial Counsel
LT, JAGC, USN
I certify that I have served a true copy (via e-mail) of the above on the Court and on the Defense on
5 February 2021.

/Isl/

V. LIU
Trial Counsel
LT, JAGC, USN

(
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UNITED STATES
GOVERNMENT MOTION
FOR PRELIMINARY
RULING ON
ADMISSIBILITY OF
EVIDENCE

V.
SANQWAN ALLEN
AN/ E-3
USN

29JAN2021

MOTION

Pursuant to R.C.M. 906(b)(13), M.R.E. 104(a), M.R.E. 803(4), and M.R.E. 803(6), the
Government moves this Court to admit the deposition of Dr.
Prosecution Exhibit l for
identification) and Ms.
medical records (Prosecution Exhibit 2 for identification) into
evidence in advance of trial.
SUMMARY

After receiving a witness subpoena to testify in person for the initial court-martial dates of 4--8
January 2021, Dr.
requested relief from the subpoena on the basis of his
unavailability during the COVID-19 pandemic. Dr
is a critical frontline worker as an
Emergency Physician in Bremerton, Washington. In addition, Dr.
expressed that he lives
with high-risk individuals who are especially susceptible to the virus. In light of Dr.
unavailability, the Convening Authority ordered a deposition. Trial counsel and defense counsel
deposed Dr.
on 20 December 2020 in a Bremerton, Washington courtroom. Dr.
reiterated his unavailability on 28 January 2021 in light of the continued trial dates, emphasizing
that the COVID-19 vaccine is at this time not a sufficient safeguard to infection. The
Government seeks to pre-admit a video and audio recording of this deposition in lieu of
compelling Dr.
n-person testimony.
FACTS

1. AN Sanqwan Allen faces two specifications of aggravated assault from two instances when
he strangled Ms
and one specification of aggravated assault from when he punched Ms.
in the face. Charge Sheet.
2. After being punched the face, Ms.
was then transported by paramedics to
where she received treatment for her injuries. AE XV, Encls. E, F.

(

(

3. Ms.
was treated by Dr
M.D., who is a civilian Emergency Physician
in Bremerton, Washington. See AE XIII, Encl. 9.
4. Dr.
received a witness subpoena for his in-person testimony on or about 24 November
2020. On 3 December 2020, trial counsel spoke with him. That same day, Dr.
made his
first request for relief from the subpoena. See AE XIII, Encl. 10.

5. On 10 December 2020, trial counsel submitted a request for Dr.
deposition to the
Convening Authority, Commander, Navy Region Southwest. See AE XIII, Encl. 11.
6. On 15 December 2020, the Convening Authority ordered the deposition, appointing CDR
Eric Pedersen to serve as the Deposition Officer. See AE XIII, Encl. 12.
7. The deposition took place on Sunday, 20 December 2020 at Region Legal Service Office
Northwest, Building 433 on board Naval Base Kitsap-Bremerton. The deposition was audio and
video recorded. See AE XIII, Encl. 13.
8. During the deposition, Dr.
laid the foundation for the creation of Ms.
medical
records, testifying that the notes were created nearly contemporaneously with her treatment and
entered by typical practice at a computer station into the EPIC system. See id.
9. Ms
redacted medical records will be appended to the deposition record as Deposition
Exhibit 1. See id.
I 0. The Court signed a Supplemental Trial Management Order, continuing this case until the
week of 19 April 2021, on 30 December 2020. See AE XVIII (Supplemental Trial Management
Order).
11. In light of the new trial dates, on 28 January 2021 Dr.
ubmitted a second request for
relief from in-person testimony with new information as to why he remains unavailable. See AE
XIII, Encl. 14.
BURDEN

12. The burden of proof and persuasion rests on the Government for this motion. The standard
as to any factual issue necessary to resolve this motion is by a preponderance of the evidence.
R.C.M. 905(c)(l).

LAW
13. R.C.M. 906(b)(3) allows a military judge to make a preliminary ruling on the admissibility
of evidence.
14. M.R.E. 104(a) states that a military judge must decide any preliminary question, to include
whether a witness is available and whether evidence is admissible.

(

(

15. M.R.E. 803(4) provides a hearsay exception for statements made for the purpose of medical
diagnosis or treatment if the statement: (1) is made for- and is reasonably pertinent to-medical
diagnosis or treatment and (2) describes medical history; past or present symptoms or sensations;
their inception; or their general cause. See M.R.E. 803(4).
16. In addition, the Military Rules of Evidence provide a hearsay exception for records of a
regularly conducted activity if the following conditions are met: (I) the record was made at or
near the time by - or from information transmitted by - someone with knowledge; (2) the record
was kept in the course of a regularly conducted activity of a uniformed service, business,
institution, association, profession, organization, occupation, or calling of any kind, whether or
not conducted for profit; (3) making the record was a regular practice of that activity; (4) all
these conditions are shown by the testimony of the custodian or another qualified witness.
M.R.E. 803(6).
17. A witness can be found unavailable where the act of testifying in court is determined to be
detrimental to the witness's physical or mental well-being. See generally United States v.
Cabrera-Frattini, 65 M.J. 241,246 (C.A.A.F. 2007) (collecting cases). In particular,
unavailability is clear when the witness is not expected to improve. See United States v. Cokeley,
22 M.J. 225, 229 (C.M.A. 1986).

ARGUMENT
Tire Deposition of Dr.

Is Admissible

19. Under M.R.E. 804(a)(6), a declarant is considered to be unavailable as a witness if the
declarant has previously been deposed about the subject matter and is absent due to military
necessity, age, imprisonment, non-amenability to process, or other reasonable cause. Here, Dr.
was appropriately deposed on the subject matter on 20 December 2020. See AE XIII,
Encl. 13. During the deposition, taken in accordance with R.C.M. 702, defense had the
opportunity to cross-examine Dr.
and both the accused and his detailed defense counsel
were present. See id. Defense counsel also had the opportunity to-and did- make objections
during the deposition, which were noted for the record by the appointed Deposition Officer. See
id.
20. In addition, Dr
has made two requests for relief from appearing in-person based on
"other reasonable cause" under M.R.E. 804(a)(6). It is reasonable for Dr.
to request that
the Court allow him not to travel in the middle of a pandemic, putting his family members at
higher risk for infection. lt is also reasonable that Dr.
is especially concerned about the
effect of his getting infected by the virus on the Emergency Room in which he works as one of a
small group of physicians. Although Dr.
is not a military servicemember with a military
mission, Dr
specifically referenced the negative impact to his workplace's mission when
a colleague was infected with the virus and had to be quarantined. See AE XIII, Encl. 14. Dr.
ability to do his job and play his critical role in helping the citizens of Bremerton would
be greatly impacted by his putting himself at risk of infection by COVID-19 or by the multiple
new variants that have recently been discovered. The indefinite nature of the ongoing pandemic,
which is now nearing its one-year anniversary, makes this set of circumstances more prolonged

(

(

than temporary. It is analogous to a witness having a condition that is not expected to improve
in the future. Therefore, Dr.
should be considered unavailable to testify in person in
accordance with M.R.E. 804(a)(6).
21. Under M.R.E. 804(b)(I), if a declarant is unavailable as a witness, former testimony is an
exception to the rule against hearsay. One example articulated in the Rule is testimony given in
a "lawful deposition." The deposition at issue here is lawful, as it was ordered by the Convening
Authority in accordance with R.C.M. 702(a)(5) (over the objection of the opposing party) and
R.C.M. 702(b) (authorizing the convening authority to order after referral). See AE XIII, Encl.
12.
Ms.

Medical Records Are Admissible

22. During the deposition, Dr.
testified regarding the creation of Ms
medical
records. In particular, he notes that the hospital uses a system called EPIC, which enters the
typed notes instantly into a patient's record. He also stated that he will go immediately from
seeing the patient to entering these notes into the system at a nearby computer station. Dr.
creates the medical record in this manner every time he sees a patient. See generally AE
XIII, Encl. 13.
23. Dr.
is a qualified witness under M.R.E. 803(6) who had personal knowledge because
he was the one creating the document. In addition, he created the document close in time to that
which he was documenting and did so every time he saw a patient over the course of a shift. Ms.
medical record should therefore be admissible under this hearsay exception.
24. Ms.
also has statements that were recorded into her medical record. These statements
were made for the purpose of medical diagnosis or treatment and are admissible under the
medical diagnosis or treatment hearsay exception. Specifically, she describes her symptoms and
the general cause of her injuries, which fall squarely into the Rule. See M.R.E. 803(4)(8)
(stating that the statement does one of the following: describes medical history; past or present
symptoms or sensations; their inception; or their general cause).

EVIDENCE
25. The Government offers the following enclosures contained within AE XIII, the Motion
Enclosures Compendium, as evidence in support of its response.
9. Ms
Redacted Medical Records (Bates 0786-0811) (DE 1, PE 2 FlD)
I 0. Dr.
request for relief from subpoena (Bates 0610)
11. Request for Deposition dtd 10 December 2020 (Bates 0812- 0814)
12. Deposition Appointing Order dtd 15 December 2020 (Bates 0815)
13. Video Recording of Deposition of Dr.
(PE I FID)
14. Dr.
Second Request for Relief from Subpoena (Bates 0816)

r

RELIEF REQUESTED
26. The Government respectfully moves this Court to admit the deposition of Dr
Ms.
medical records into evidence.

and

27. The Government requests oral argument.

/Isl/

V. LIU
Trial Counsel
LT, JAGC, USN

I certify that I have served a true copy (via e-mail) of the above on the Court and on the Defense on
29 January 202 l.

/Isl/

V. LIU
Trial Counsel
LT, JAGC, USN

(
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v.
SANQWAN ALLEN
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MOTION

The Defense does not objection to the preadmission of the deposition of Dr.
(Prosecution Exhibit I for identification). The Defense requests in camera review of the
deposition so that the Military Judge can rule on the objections Defense raised during Dr.
testimony. Further, the Defense does not object to the medical records themselves, but
does object to specific contents within the medical records.
SUMMARY

The Government has stated that Dr.
is unavailable for trial. He was previously
deposed on 20 December 2020 in Bremerton, WA. Defense Counsel and AN Allen were present,
and the Defense cross-examined Dr.
Specific objections were raised at the time of his
testimony. During the deposition of Dr. Rogers, Government counsel introduced the medical
records o
The Defense objected to the medical records as a whole at that time. Now the
Defense raises specific objections as to specific portions of the medical record.
BURDEN

The burden of proof is on the Government to establish by a preponderance of the evidence
any factual matter necessary to resolve this motion. R.C.M. 905.
LAW

-·

For the limited purpose of this motion, the Defense adopts the Government's statement of
the law.
ARGUMENT
a. Certain portions of Dr

deposition should be excluded.

In accordance with R.C.M. 702(h), the Defense timely raised objections to the following
video-taped deposition:
portions of Dr.

(

(

1. Timestamp 27:49: Relevance Objection to the prosecution question: "How accurate
would you say these notes are?"
2. Timestamp 32:32: Leading Objection to the question: "What kind of treatment did
she receive?"
3. Timestamp 36:44: Objection for lack of foundation and leading to the question: "Do
you recall how many stitches you had to perform?"
4. Timestamp 34:01: Relevance Objection to the question: "How many injuries do you
see in a year?"
5. Timestamp 37:00: Lack of foundation objection to the question: "Based on your
interactions with Ms.
that night, do you have an opinion regarding
whether her injuries are consistent with being punched in the face?"
The above questions, defense objections, and their answers should be redacted from the
deposition. In addition, any other interruptions related to a Defense objection at the beginning of
the deposition and at timestamp 42:21 should be excluded.
b. Certain portions of AH's medical record should be excluded.
The statements written on Bates 0787 regarding
complaint are hearsay.
RN's statements regarding a "safe place," and about
being "tearful" on Bates
0786 are hearsay statements. Any reference to
as an "assault victim" on Bates 0786 and
0802 should be redacted because any probative value is substantially outweighed by unfair
prejudice to SN Allen. Additionally, the documents labeled "After Care Summary," Bates 0802
- 0811, are not relevant to any fact at issue and should be excluded.
RELIEF REQUESTED

The Defense moves this Court to sustain the Defense objections and order portions of the
deposition and
medical record to be redacted.
EVIDENCE & ORAL ARGUMENT

The defense does not offer any additional evidence for this motion. Unless the Government
concedes the motion or this Court grants the relief on the basis of pleadings alone, the Defense
requests oral argument on this matter.

~y
LT, USCG
Detailed Defense Counsel

(

CERTIFICATION OF SERVICE
I hereby certify that a copy of this motion was served electronically on Trial Counsel and
the Military Judge on this 5th day of February, 2021.

~y
LT, USCG
Detailed Defense Counsel

(

(
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MOTION

Pursuant to R.C.M. 905(h), the Government moves this Court for leave to file a surreply to
Defense's response to the Government's motion for a preliminary ruling on admissibility.
SUMMARY

Defense's response to the Government's motion for a preliminary ruling on admissibility
conceded the admissibility of both the deposition and the medical records at issue. But the
Defense also requested the Court to address new issues that the Government has not yet had the
opportunity to brief; specifically, the objections made during the deposition and of certain
medical records. At this time, because the deposition transcript has not
portions of Ms.
yet been produced and the record of deposition not yet certified or forwarded to the convening
authority, the Government avers that briefing on specific objections is premature. Therefore, the
Government respectfully requests leave to file a surreply after the deposition record has been
properly certified. With respect to the specific objections raised by the Defense in Ms.
medical records, the Government generally requests leave to file a surreply to address those
objections.
FACTS

The Government adopts the statement of facts in its motion for a preliminary ruling on
admissibility with the following additions:
I. On 5 February 2021, the Defense conceded the admissibility of the deposition of Dr.
medical records. AE XXIV.
and of Ms
2. In that same motion, Defense raised new issues to the Court, including the objections that
were noted for the record during the deposition and new specific objections to portions of Ms.
medical records. See AE XXIV at I (stating "[n]ow the Defense raises specific
objections as to specific portions of the medical record").

(

(

3. As of the date of filing this motion, the Government has not yet provided a certified transcript
of the deposition to the convening authority through the Deposition Officer.
4. The Government projects that a transcript will be complete in approximately a week from the
date of filing this motion and certification of the record will take a few more days in addition to
that time.
5. The Government will promptly notify the Defense once a transcript is complete and the
Defense will be copied on all correspondence with the Deposition Officer throughout the process
of certification.

BURDEN
6. The standard as to any factual issue necessary to resolve this motion is by a preponderance of
the evidence and rests on the moving party. R.C.M. 905(c)(I).

LAW
7. R.C.M. 702(d)(3)(D) explains that at the conclusion of the taking of a deposition, one of the
responsibilities of the Deposition Officer is to certify the record of the deposition and forward it
to the authority who ordered the deposition. See R.C.M. 702(d)(3)(D)(8).
8. R.C.M. 905(h) notes in relevant part that written motions should provide an opportunity to
reply to the opposing party.

ARGUMENT
9. The Government has not yet had the opportunity to reply to any of the new arguments raised
in Defense's response to the Government's own motion and is now respectfully requesting leave
to do so. An issue is not fully briefed until both parties have addressed the issue. Here, the
Government initially raised only the general admissibility of the deposition and the medical
records, without addressing specifics of either proposed exhibit. As Defense has now raised
specific objections, the Government would like the opportunity to address each in turn.
10. With respect to the timing of the Government's surreply- should the Court grant the request
to file one- the Government believes that possession of an official transcript of the deposition is
best practice before addressing specific objections raised during the deposition. In addition, the
deposition has not yet been certified, so ruling on specific objections at this time would be
premature. For Ms.
medical records, the Government avers that it is most efficient to file
a single surreply for both exhibits; however, the Government defers to the Court whether it
would prefer more expedited briefing for the objections to portions of the medical records.

(

EVIDENCE
11. The Government offers no additional evidence in support of its motion.

RELIEF REQUESTED
12. The Government respectfully moves this Court for leave to file a surreply after the
certification of the deposition record.
13. The Government does not request oral argument.
/Isl/

V. LIU
Trial Counsel
LT, JAGC, USN
I certify that I have served a true copy (via e-mail) of the above on the Court and on the Defense on
12 February 2021.
/Isl/

V. LIU
Trial Counsel
LT, JAGC, USN
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UNITED STATES
SUPPLEMENT TO
GOVERNMENT ORAL
RESPONSE TO DEFENSE
MOTION IN LIMINE (EXCLUDE
WITNESSES)

V.
SANQWAN D. ALLEN
AN /E-3
USN

11 DEC2020

MOTION

The Government respectfully requests consideration of the following supplemental information
to its 9 December 2020 oral response to Defense's motion in limine.
FACTS

1. On 8 December 2020, the Defense filed a motion in limine to exclude government witnesses.
AE XVI. On 9 December 2020, the Government responded orally during the Article 39(a)
session.

2. At the Article 39(a) session, the Court permitted the Government to supplement its oral
argument with a written response, specifically to include additional evidence supporting its
arguments.
3. The Court denied Defense's motion in limine to exclude witnesses at the conclusion of the
Article 39(a) session. The Government files this submission in accordance with the Court's
request solely to provide supporting evidence.
ARGUMENT

4. Defense argued at the Article 39(a) session that it first received notice of the Government's
expert witnesses on 4 December 2020, the date that the Government provided an updated
witness list to Defense. See Def. Mot. Encl. N (updated witness list).
5. At the Article 39(a) session, the Government rebutted that argument by stating that it told
Defense the names of these witnesses on 20 November 2020. In addition to providing the names
on 20 November 2020, the Government reviewed its records and found that on 2 November
2020, the Government sent an email subject titled "Notice of Expert Witness Request ICO U.S.
v. AN Allen." See AE XIII, Encls. 6- 8.

(

(

6. The provided enclosures include the email from Trial Counsel to Defense Counsel, as well as
a redacted copy of a Microsoft Teams chat conversation between counsel that names the
Government's expert witnesses after Defense requested the names of the experts referenced in
the prior notice. See id.

/Isl/

V. LIU
Trial Counsel
LT, JAGC, USN
I certify that I have served a true copy (via e-mail) of the above on the Court and the Defense on 11
December 2020.

/Isl/

V.LIU
Trial Counsel
LT, JAGC, USN
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UNITED STATES
SUPPLEMENT TO
GOVERNMENT RESPONSE
TO DEFENSE MOTION TO
COMPEL (EMPLOYMENT OF
EXPERT)

V.
SANQWAN D. ALLEN
AN/ E-3
USN

14DEC2020

MOTION

The Government respectfully requests consideration of the following supplemental response to
its 4 December 2020 response to Defense's motion to compel.
FACTS

1. On 25 November 2020, the Defense filed a motion to compel funding for the employment of
a Defense consultant, Dr.
. AE VII. On 4 December 2020, the Government filed a
response to that motion. AE IX.
2. At the Article 39(a) session, the Court permitted Defense the opportunity to speak with the
intended government substitute to Dr
Ms.
to see if she can be of adequate
assistance to the Defense. The Court ordered Defense to provide an affidavit from Ms.
describing the type of assistance she can provide and any limitations on that assistance.
3. On l ODecember 2020, the Defense filed an affidavit from Ms
The Court then permitted the Government to file a supplement.

Def. Mot. Encl. 0.

ARGUMENT

4. The Government maintains that the relevant question here is whether Ms
testimony
that she was punched in the face by the accused is supported by her medical records or any other
evidence. The expert assistance that Defense requires is that which would help Defense address
this issue.

5. Indeed, Defense frames the uliimate issue similarly. Defense's motion describes the expert
request as one that was borne from "initial research suggesting that
facial injury could not
have happened as she described ... could have been caused by or worsened by some other
circumstance." Def. Mot. at l (Summary).

(

6. Ms.
stated in her affidavit that with her training and experience, she would "focus [her]
inquiry on the available medical report and the case file to decide whether an explanation ofan
injury is consistent or inconsistent." Def. Mot. Encl. 0 (emphasis added).

7. Ms.
affidavit supports the Government's position that she is able to provide the
necessary assistance to Defense for the present facts. Defense is attempting to show that the
injury could not be consistent with Ms
explanation, and that is the type of opinion that
Ms
is qualified and able to give.

V.LIU
Trial Counsel
LT, JAGC, USN

I certify that I have served a true copy (via e-mail) of the above on the Court and the Defense on 14
December 2020.

/Isl/

V. LIU
Trial Counsel
LT, JAGC, USN
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UNITED STATES

v.
AN SANQWAN ALLEN
AN /E-3

DEFENSE MOTION FOR
APPROPRIATE RELIEF
(Continuance Request)

16 December 2020

1. Nature of Motion. Pursuant to Rule for Courts-Martial 906(b)(t ), the Defense requests a
continuance of the trial date.

2. Summary of Facts and Discussion.
a. Charges here were preferred on 8 June 2020 and referred to this court-martial on 31
August 2020.
b. This case is scheduled for trial from 4-8 January 2021 in San Diego, California.
c. On 4 December 2020, the Government added nine witnesses to its "Preliminary" Witness
List.
Another is a
d. One of the new witnesses is a "behavioral" expert, Dr
At no time before 20 November 2020 had the
"strangulation" expert, Dr.
Government indicated its intent to rely on expert testimony to advance its case. Prior to 4
December 2020, the Defense was not aware that expert witnesses had been approved by the
Government.
e. Defense counsel fully intends to work as diligently as possible to complete the additional
investigation required by this addition. For example, counsel has attempted to contact both of
these expert witnesses, who responded via email that they have not received any case materials
and do not know what they are testifying about at trial and were therefore not prepared to speak
to the Defense about their testimony. (Enclosure P.)
f. The Defense must meet with these experts and decide whether to object to their
testimony, or request additional expert assistance for the defense's preparation of its own case.
Likewise, the matters the other new witnesses will testify about directly impact the preparation
of the Defense's case.

g. Further, given the recent employment of Dr.
for the Defense, which the
Government had opposed until the Military Judge's Ruling on the Defense Motion to

(

Compel, the Defense also requires additional time to meaningfully consult with him, both
before and after interviewing the new Government witnesses.
h. To ensure that AN Allen's counsel have adequate opportunity to effectively prepare his
defense in light of the above circumstances, the Defense requests a continuance of the trial in
the subject case until I - 5 February 2021. In the alternative, the Defense requests 15 - 19
February 2020.

i. The Defense does not request oral argument.

/Isl/
J. DOBRY
LT, USCG
Defense Counsel
Dated: 16 December 2020

(
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UNITED STATES
GOVERNMENT RESPONSE
TO DEFENSE MOTION FOR
APPROPRIATE RELIEF
(Continuance Request)

V.
SANQWAN D.ALLEN
AN/ E-3
USN

17DEC2020

MOTION

The Government respectfully requests that the Court deny the Defense's motion for a
continuance of the trial dates. In the alternative, should the Court grant the Defense's motion,
the Government respectfully requests that the Court continue the trial until a date after Ms.
medical condition is fully resolved.
FACTS AND ARGUMENT

I. On 16 December 2020, the Defense filed a motion to continue the trial dates to either the first
or third week of February 2021. Def. Mot. ,i h.
2. Although the Government acknowledges that the Defense was recently appointed an expert
consultant, the Government disagrees with Defense's characterization of the status of the
Government's expert consultants. See Def. Mot.
d- e.

,ii

3. Defense was given notice of the Government's intention to rely on expert testimony on 2
November 2020, 18 days before the 20 November 2020 date proffered in their motion. See
Government Mot. Encl. 6 ("Notice of Expert Witness Request ICO U.S. v. AN Allen"); see also
Def. Mot. ,id (stating that "[a]t no time before 20 November 2020 had the Government indicated
its intent to rely on expert testimony to advance its case.").
4. The Defense's interpretation of their email communications with the Government's experts is
inaccurate. Although Defense claims the experts responded "that they have not received any
case materials and do not know what they are testifying about at trial," the text of the emails
states that both Dr.
and Dr
are currently not retained as expert witnesses,
only as consultants. Def. Mot. ,i e; see Def. Mot. Encl. P. The Government will make the
appropriate disclosures in accordance with discovery obligations after expert witnesses have
been approved.

5. The basis for the Defense's motion is not supported by facts or evidence. To the extent the

(

(

Defense is unprepared to move forward for trial, the evidence nevertheless demonstrates that the
Government has met its obligations and has not breached the Trial Management Order. The
Government is still prepared to move forward on 4 January 2021 and respectfully requests that
the Court deny Defense's motion for its lack of foundation in the facts.
6. Should the Court nevertheless grant Defense's motion for a continuance, the Government
respectfully requests that the trial dates be continued until no earlier than 1 March 2021, as Ms.
will be unable to travel to San Diego until then.

V.LIU
Trial Counsel
LT, JAGC, USN
I certify that I have served a true copy (via e-mail) of the above on the Court and the Defense on 17
December 2020.
/Isl/

V. LIU
Trial Counsel
LT, JAGC, USN

(

(

UNITED STATES NAVY
NAVY-MARINE CORPS TRIAL JUDICIARY
SOUTHWEST JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

UNITED STATES

v.
ALLEN, SANQWAN D.
AN/E-3, USN

VICTIM'S LEGAL COUNSEL
RESPONSE TO
DEFENSE MOTION FOR
CONTlNUANCE
l 7 December 2020

I. Nature of Motion. Ms
through counsel, respectfully asks this to Court deny the
Defense's motion for relief in the form of a continuance. Ms.
requests the trial proceed in
accordance with the trial management order. In the alternative, Ms.
requests this Court
continue the trial to 1-5 March 2021, or the first available week thereafter.
2. Burden. The Defense, as the moving party, bears the burden of proof by a preponderance of
evidence on any factual issue necessary to decide the motion. Rule for Courts-Martial
[hereinafter R.C.M.] 905(c), Manual for Courts-Martial, United States (2019 ed.). Defense must
show, by a preponderance of the evidence, "reasonable cause" for the continuance request.
United States v. Parker, 15 M.J. 603, 613 (N-M. Ct. Crim. App.2016) (quoting United States v.
Allen, 31 M.J. 572, 22 620, 623 (N.M.C.M.R. 1990)).
3. Summary of Facts. This motion response adopts the Government's summary of the facts,
and adds the following:
a. Ms.
is the named victim and the principal witness to the charge and every
specification alleged by the Government in this case.
b. The alleged offenses occurred on or about December 2019.
c. The Trial Management Order was signed in this case on IO September 2020. setting the
trial for 4-9 January 2021.
d. Ms.
retained LT Retter as her Victim's Legal Counsel (VLC) on 11 November 2020,
and on the same day, LT Retter filed her Notice of Appearance on behalf of Ms.
with this
Court.
e. Ms.
and LT Retter have formed an attorney-client relationship and rapport over the
last five weeks of working together on this case.

(

f. LT Retter is currently scheduled to appear in another contested General Court-Martial in
Pensacola, Florida, on 1-5 February 202 l. (Enclosures 1-2)
g. Ms
(Enclosure 3)
h. Ms

currently resides in

(Enclosure 3)

i.

4. Standing

Article 6b of the Uniform Code of Military Justice (UCMJ) guarantees crime victims
specific enforceable rights, to include the right to proceedings free from unreasonable delay and
the right to be treated with fairness and respect for their dignity and privacy. See 10 U.S.C. 806b.
The Court of Appeals for the Armed Forces (CAAF) held that a victim's position "as a nonparty
to the courts-martial, see Rule for Courts-Martial (R.C.M.) I 03( 16), does not preclude standing."
LRMv. Kaslenberg, 72 M.J. 364,368 (C.A.A.F. 2013). Ms.
is a crime victim as defined by
IO U.S.C. 806b. Ms
by and through counsel, is seeking enforcement of her rights.
5. Discussion.

I. Statement of Law
Rule for Courts-Martial 906(b )(I) and Article 40 of the UCMJ permit any party to
request a continuance, which the military judge may grant for reasonable cause. Factors to
consider when determining if a continuance should be granted include: "surprise, nature of any
evidence involved, timeliness of the request, substitute testimony or evidence, availability of
witness or evidence requested, length of continuance, prejudice to opponent, moving party
received prior continuances, good faith of moving party, use of reasonable diligence by moving
party, possible impact on verdict, and prior notice." United States v. lvfiller, 47 M.J. 352, 358
(C.A.A.F. 1997). A military judge need not grant a continuance when delay could result in
unavailability of witnesses or diminution of their memories. United States v. Sharp, 38 M.J. 33,
39 (C.A.A.F. 1993).
II. Analysis of Law
Applying the Miller factors to the facts of this case, the VLC concurs with the
Government in that the Defense have not met their factual burden as to reasonable cause for a
continuance. This motion response will focus on the availability of Ms.
as the key and
principal witness in the Govern
case and how this status and the Defense's requested
continuance directly affect Ms
rights as a victim under the UCMJ.
Ms
was prepared to travel for the currently scheduled dates of 4-9 January. Ms.
has been waiting for over a year to obtain justice for the crimes that were committed

(

against her. She has diligently cooperated with the military justice process in everything that was
has the right lo proceedings free from unreasonable delay. See I 0
required of her. Ms.
U.S.C. 806b. As the Defense have not met their burden under the Miller factors, Ms.
requests this Court protect her right to proceedings free from unreasonable delay and deny the
Defense request.
Should this Court determine that the Defense have met their burden and that a
continuance is necessary, Ms.
requests this Court continue the trial to the first week of
March 2021 (or the first week thereafter when all parties are available), pe
recommendation. Defense have requested dates which would force Ms.
to travel across the
country during a global pandemic before it is medically safe. Ms.
has the right to be treated
with fairness and with respect for her dignity. See 10 U.S.C. 806b. It is unfair to force Ms.
to choose: on the one hand, she may put her health and safety at risk to participate in the
government's case; on the other, she may comply with medical advice but charges will likely be
dismissed and she will not get justice. (tis hardly respectful of Ms.
dignity as a victim. a
and a human being, to force her to travel across the country during a global pandemic
before her stiches
D

recommends that Ms.

to travel for the first week of March 2021.
ernative, 15-19 February. A delay to the first
week of March is only two more weeks. If the Defense truly believe that a continuance is
necessary, an additional two weeks to allow Ms.
and safely
travel to the court-martial is both fair and reasonable. Without Ms.
testimony, the
Government cannot prove their case, and the Convening Authority will almost certainly dismiss
all charges. A continuance which allows for Ms
to travel safely will obviate the need for
the Government to choose between endangering the health and safety o
versus having the Convening Authority dismiss all charges. And it will prevent Ms
from
being put in a position to choose between
r seeing justice
done in her case.
6. Evidence.
Enclosure l: Trial Management Order ICO US. v. JTSN Johnson, USN
Enclosure 2: Victim's Legal Counsel Notice of Appearance ICO US. v. ITSN Johnson, USN
Enclosure 3: Affidavit of Dr

7. Oral Argument.
Oral argument is not requested.

(

8. Remedy Requested.
Ms.
, through counsel, respectfully asks this to Court deny the Defense's motion for
a continuance. In the alternative, Ms.
requests this Court continue the trial to 1-5 March
2021.
Respectfully submitted this I 7th day of December 2020.

E. RETTER

CERTIFICATE OF SERVICE
I certify that a copy of this Motion Response was served upon the Court, Trial Counsel,
and Defense Counsel on the 17th day of December 2020.

E. RETTER
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TO FILE OUT OF TIME AND
MOTION TO COMPEL
(Witness Production)

v.
SANQWAN ALLEN
AN/E-3
U.S. NAVY

15 MAR21

MOTION

Pursuant to R.C.M. 703 and 906(b)(7), the Defense moves this Court to order the trial
production of Mr
SUMMARY

The Defense team interviewed Mr.
on 29 December 2020. His account of the events
at issue at trial advanced (I) the Defense's ability to confront the complaining witness about her
fabricated timeline of events to support her claim she was asleep when AN Allen struck her, and
(2) to advance the Defense's own theory that AN Allen acted in self-defense against an attacker
who was certainly not sleeping. The Defense submitted a supplemental request for witnesses on
as witness whose live, in-court
29 January 2021, requesting the production of Mr.
testimony was necessary and material to the presentation of the Defense case.
Good cause exists to consider this Motion out-of-time because the Government denied the
Defense's additional witness request only on 4 March 2021, based on a mistaken claim that his
testimony would be irrelevant and hearsay. This Court's intervention is required to correct the
Government's error.
BURDEN

The burden of proof is on the Defense to establish by a preponderance of the evidence that
the requested witnesses are material and necessary. R.C.M. 703, 905(b)(4) and 906(c)(l).
FACTS

I.

'

l

laims that when she woke up on the night of 6 December 2020, AN Allen
confronted her about cheating and then immediately punched her in the face.

2. Mr

spoke with the Defense investigator on 29 December 2020. Encl. W.

(

(

3. Mr
will testify that on the night of 6 December 2020, he spoke with the accused
via the Facetime application, sometime late in the evening. Encl. W.

4. Defense requested the production of Mr.
202 I. Encl. U.

via a supplemental request on 29 Jan

5. The Government denied this Defense request on 4 Mar 21. Encl. V.
LAW
The Sixth Amendment guarantees the right to the effective assistance of counsel and the right
to present a defense. The advocacy skills of an attorney alone do not satisfy this constitutional
requirement. Ake v. Oklahoma, 470 U.S. 68, 76-83 (1985). Congress demands that the
Government and defense "shall have equal opportunity to obtain witnesses and other evidence in
accordance with such regulations as the President may prescribe." Article 46, Uniform Code of
Military Justice (UCMJ), IO U.S.C. § 846 (2018). These Constitutional requirements and
congressional mandates are codified in R.C.M. 703, which explicitly states that the prosecution
and defense "shall have equal opportunity to obtain witnesses and evidence." Because the
Defense lacks subpoena power, it depends on the Government to comply with its obligations
under Article 46 and R.C.M. 701 and 703.
The Defense must first establish that a witness is material to the Defense. United Stales v.
Willis, 3 M.J. 94, 96 (C.M.A. 1977). Where multiple witnesses are all material, the Government
does not have to produce them if their testimony is cumulative. In United Stales v. Jones, the
court held that there are three factors which are to be taken into consideration in determining
whether a requested witness's testimony is "merely cumulative." 20 M.J. 919,927 (N-M. Ct.
Crim. App. 1985). First, whether the credibility of the witness is greater than that of the
attending witnesses. Id. at 927. Second, whether the requested witness has relevant testimony
regarding character traits or other material evidence that explores a different time period than the
other witnesses. Id. at 927. Third, whether there is any benefit to the accused from the testimony
distinct from other witnesses. Id.; United Sia/es v. Seo/I, 3 M.J. 1111, 1113 (N.C.M.R. 1976),
rev 'din part on other grounds, 5 M.J. 431 (1978).

ARGUMENT
a.

testimony is directly relevant to a fact at issue in this case- the
claimed timeline of events- and is not hearsay
credibility and reliability o
testimony.

On the night of 6 December 2020, Mr
poke with the accused over the phone via
Facetime. Mr.
recalls that,this call took place while he was on the night shifit, late in the
evening. Mr.
estimony is necessary to establish the timeline during the night of 6
December 2020.
According t
on the night of 6 December 2020, she and AN Allen were watching
television on her phone. She fell asleep on AN Allen. Later that same night, AN Allen shook
her awake and then asked if she was cheating on him with someone else. When she answered in
the affirmative, he punched her in the face.

(

C

Mr
testimony would directly contradict
claims. The accused already knew
that
was cheating on him when he made the phone call to Mr.
This phone call
likely could not have happened after the strike to the face occurred, because Ms.
called
9-1-1 shortly thereafter. Then, police arrived and arrested the accused. During this time, the
do not recall the accused leaving the apartment at any point. At the very least, Mr.
estimony contradicts
statements about both the timeline and the purported
"discovery" of her cheating.
Moreover, Mr.
testimony makes it more likely, as the Defense theory posits, that
and AN Allen had an argument where she admitted to cheating, and AN Allen stepped out of
the room to call his friend and try to de-escalate the situation. When he returned to the room,
scalated the argument into a physical confrontation.
The fact that Mr.
was on a phone call with the accused on the night of 6 December
2020 is not hearsay. Additionally, the statement made by the accused that
cheated on him is
not being offered for the truth of the matter asserted. The Defense is not trying to establish
whether
actually cheated on the accused. Instead, this piece of the conversation is being
offered to establish a time line of events the night of 6 December 2020- that is, well before any
confrontation between
and AN Allen, he was well aware of her infidelity. He did not, as she
claims, discover the infidelity and immediately rouse her with a blow to the face.
RELIEF REQUESTED
The Defense moves this Court to compel the Government to produce Mr.
EVIDENCE & ORAL ARGUMENT
The defense offers the following enclosures contained within the Combined Motion
Enclosures AE 15 to support this motion:
U. Defense Supplemental Request for Production of Witnesses, dtd 26 Jan 21
V. Government's Response to Defense Supplemental Request, dtd 4 Mar 21
W. Affidavit of Mr.

dtd 10 Mar 21

The Defense does not request oral argument on this matter.

LT, USCG
Detailed Defense Counsel

. t
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18MAR21

MOTION
The Government respectfully requests this Court deny the Defense' s motion to compel the
Government to produce an additional witness due to Defense's failure to show relevance and
necessity, and because the request was beyond the deadline articulated in the Court's Trial
Management Order (TMO).

SUMMARY
The Court signed a TMO in the subject case on IO September 2020, setting a deadline for
defense's witness production request on I Oc tober 2020. The footnote to this deadline notes that
it applies to both witnesses on the merits and witnesses at sentencing. Yet the Defense requested
the production of additional witnesses three months later, without stating a reason as to the
untimeliness of their request. The Government denied the request due to the proffered testimony
being hearsay and because it was not relt:vant. The Government has made numerous
unsuccessful attempts to get into contact with Mr.
in regards to his knowledge o f that
night.

FACTS

I. AN Sanqwan Alll!n faces lwo specifications of aggravated assault from two instances when
he stra ng le d Ms .
and o ne specification of aggravated assault from when he punched Ms.
in the face.
2. On IO September 2020, the Military Judge signed a TMO for the subject case. A E II. The
TMO set the deadline for a defense witness reques t on I October 2020.
3. On I October 2020, defense counsel reached out to trial counsel requesting an extension to no
later than 6 October 2020, to which trial counsel agreed.
4. On 6 October 2020, the Defense gave their witness production request to the Government.

(

(

5. The Defense made no further requests for production before the initial trial date of 4 January
2021.
6. After the trial dates were continued on 30 December 2020, new dates were set for the
remaining deadlines. None of these new dates were a second defense witness request deadline.
7. The Defense sent the Government a witness production request on 14 January 2021,
requesting the production of the accused's mother and sister for sentencing proceedings. The
Defense sent out an additional request on 26 January 2021, beyond the TMO deadline without
any explanation as to the untimeliness similar to their 14 January 2021 request.
8. The Government attempted to reach out to Mr
via email on 26 January 2021 and I
February 2021 with no reply. The Government attempted to call Mr.
on IO February
2021 and 11 February 2021 with no reply. The Government sent a te
age to Mr.
on 11 February 2021 with no reply. The Government requested the Defense assist in the
on 16 February 2021, to which they verbally
Government getting in contact with Mr.
agreed. The Government sent a follow-up email to Defense on 24 February 202 I re-iterating its
request for the Defense to assist in getting in contact with Mr.
The Defense did not
reply.
9. On 4 March 2021. the Government denied Defense's witness request due to Mr
testimony being irrelevant and hearsay.

BURDEN
10. As the mo \ ing party, the Defense has the burden of persuasion by a preponderance of the
evidence. R.C.'vt 905(c)(l ); R.C.M. 905 (c)(2)(A).
LAW

I I. R.C.M. 703(c)(2)(C) ex plai ns that Defense requests for the production of \\ itnesses shall be
timely. but also that ..the military j udge may set a specific date by which such lists must be
submitted.'' Id. A failure to submit the name of a witness in a timely manner !.hall permit denial
of a mo tion for production o f t,1ose w itnesses; relief is possible for good cause shown.
12. R C.1\.,1. I00l{t)(2) enumerates the limitations on the production ol'Y-itnesses for
presentencing at the Government' s expense. In section (D), the rule notes that other forms of
testimony must be first excluded as insufficient to meet the needs of the court-martial. These
forms of testimony could inc lude oral depositions, written interrogatories, former testimony, or
testimony by remote means. See R.C.M. I 00 I (t)(2)(D).
13. R.C.M. 100l(f)(2)(E) specifically includes timeliness of the request as a factor to consider
and weigh against the significance of the personal appearance of the witness.
14. Good cause for an untimely request does not include scenarios where the substance of the

r

(

requested witnesses would have been known well before the request date. See United States v.
Cochran, 1987 CMR LEXIS 449, * 11-12 (N-M CMR June 29,1987) (explaining there was no
good reason why defense counsel delayed requesting known witnesses and noting "[a]ny other
disposition would place the trial proceedings at the whim of defense counsel without good
cause:'') .
15. M.R.E. 80 I states hearsay is a statement that: "(I) the declarant does not make while
testifying at the current trial or hearing; and (2) a party offers in evidence of prove the truth of
the matter asserted in the statement." M.R.E. 802 states that hearsay is not admissible unless any
of the exceptions apply within these rules or another applicable federal statute.

ARGUMENT
There is No Good Cause/or Defense's Untimely Witness Production Request
16. Defense's witness production request lacks any mention of a reason for its untimeliness.
Not only has the Defense now waived its argument for good cause to make a late witness
request, even if the Defen had attempted to argue for good cause, there is none here. The
Defense attempts to argu
ithin their motion that the good cause was due to the Government
denying their request onl
4 March 202 t without any explanation as to what their good cause
was for not submitting th
itness request until 26 January 2021 . The witness requested is
someone AN A lien allegedly spoke to the night of the incident. There is no indication that the
accused was unaware of his O\\ n alleged communications the night of the incident before the
original I October 2020 deadline. Defense should have made a request to have any of the
w itnesses from the night testify on the merits back in October, when the \\ itness request was due
in accordance with the TMO. To allow Defense the continued ability to make witness
production requests a fter the TMO deadline without good cause would, as in Cochran,
impermissibly place the trial proceedings at Defense's whim.

The Co11te,rts of the Alleged Com•ersatio11 with Mr.
is Jfear.~ay a11d Does Not A.1'.\'ist in
Establi.fhing u Timeliue; and therefore is Not Admissible
17. The Defense argues in the ir motion that the alleged conversation with AN Allen the night of
the incident is not hearsay because it 's not being offered for the truth of the matter asserted and
is only meant to establish a time\ine. First, the Defense's proffered testimony fro m Mr
in Enc losure W docs not establish a timeline and would only confuse the issues. There has been
no evidence to s uggest that AN Allen didn' t discove
had cheated on him while she was
sleeping. T here' s no evidence which contradicts
statement that she fe ll asleep, AN Allen
we nt throu gh her phone and discovers she has cheated, AN Allen left to make the phone call to
Mr.
while she was asleep, and then confronted her. The proffered testimony does not
address when the phone call occurred or establish, with any level of certainty, that the phone call
didn' t occur after AH was punched in the face. Rather, the defense simply makes the conclusory
statement that "this phone call likely could not have happened after the strike." The Defense has
presented no evidence of this assertion, and, as such, does not establish the relevance and
necessity of the witness.

(

I 8. Next, the contents of the conversation with AN Allen are not necessary even if they could
establish a time e. Whether or not the conversation occurred before or after this alleged
argument with
would be the only part necessary to establish a timeline. In addition, the
Government would point out that the Defense has offered no evidence to the Court to suggest the
Defense's theory.

EVIDENCE
19. The Government offers the following enclosures contained within AE XIII and AE XV, the
Motion Enclosures Compendium, as evidence in support of its response.
20. Defense Exhibit U Defense Supplemental Request for Production of Witnesses ICO
UNITED STATES V. AN SANQWAN ALLEN dtd 26 January 2021
21. Defense Exhibit V Government Response to Defense Supplemental Request for
Production of Witnesses ICO UNITED STATES V. AN SANQWAN ALLEN dtd 4
March 2021
22. Defense Exhibit W Affidavit by Mr.
Defense Litigation Support Specialist,
Defense Service Office West dtd IO March 2021
23. Enclosure 20: Communications and Logs Regarding Mr.
Bates 0910-0925)

RELIEF REQUESTED
24. The Government respectfully requests this Court deny the Dl!fense's motion to compel the
production of additional witness.
25. The Government does not request oral argument.

!Isl/
M. A. SANDERS
Trial Counsel
LT, JAGC, USN
I certify that I have served a true copy (via e-mail) of the above on the Court and on the Defense on
I 8 March 2021.

/Isl/
M. A. SANDERS
Trial Counsel
LT, JAGC, USN

(
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NAVY-MARINE CORPS TRIAL JUDICIARY
SOUTHWEST JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL
GOVERNMENTSURREPLY
TO DEFENSE RESPONSE
REGARDING
ADMISSIBILITY OF
EVIDENCE AND MOTION
TO EXCLUDE UNDER
M.R.E. 403

U NITED STATES

V.
SANQWAN ALLEN
AN/ E-3
USN

22MAR21

MOTION

The Government respectfully requests this Court admit the portions of the deposition and Ms.
medical records to which Defense objects and moves to exclude mentions of Ms.
drug or alcohol use from both the deposition and her medical records. At the conclusion of
written briefing, the Government respectfully requests that both exhibits with any necessary
redactions be admitted into evidence and the words "for identification" be stricken.
SUMMARY

The Court heard oral argument regarding the general admissibility of the deposition of Dr.
(Prosecution Exhibit I for identification) and Ms.
medical records (Prosecution
Exhibit 2 for identification) on 16 February 2021. Defense conceded then that both documents
were generally admissible, but had raised specific objections to portions of each. The
Government requested leave to file a surreply to address those specific objections and make
specific objections as needed. The Court granted leave to file by 22 March 2021. The
Government avers that the portions to which Defense objects are all admissible; however, the
drug or
Government requests that the Court to exclude prejudicial mentions of Ms.
alcohol use from both proposed exhibits before admitting both into the record at the conclusion
of briefing.
FACTS

The Government adopts the statement of facts from its Motion for Preliminary Ruling on
Admissibility of Evidence (AE XXIII) with the following additions:
I. On 5 March 2021, CD R
the Deposition Officer for the Dr.
deposition,
submitted the certification of the deposition transcript to the Convening Authority. See AE XIII,
Encl. 21.

(

2. The email included a copy of the deposition transcript. See AE XIII, Encls. 21, 22
(transcript).
3. On 17 March 2021, the Government spoke with Ms.
RN, the author of
the medical record notes to which Defense objected. She produced an affidavit regarding the
production of those notes. See AE XIII, Encl. 23.

BURDEN
4. As the moving party, the Defense has the burden of persuasion by a preponderance of the
evidence regarding any evidence it moves to exclude. R.C.M. 905(c)( I); R.C.M. 905(c)(2)(A).
The Government bears the burden for the evidence it seeks to exclude. See id.

LAW
5. R.C.M. 906(b)(3) allows a military judge to make a preliminary ruling on the admissibility of
evidence.
6 .. M.R.E. I 04(a) states that a military judge must decide any preliminary question, to include
whether a witness is available and whether evidence is admissible.
7. M.R.E. 803(4) provides a hearsay exception for statements made for the purpose of medical
diagnosis or treatmenl if the statement: (I) is made for- and is reasonably pertinent to-medical
diagnosis or treatment and (2) describes medical history; past or present symptoms or sensations;
their inception: or their general cause. See M.R.E. 803( 4 ).
8. In addition, the Military Rules of Evidence provide a hearsay exception for records of a
regularly conducted activity if the following conditions are met: (I) the record was made at or
near the time by - or from information transmitted by - someone with knowledge; (2) the record
was kept in the course of a regularly conducted activity of a uniformed service, business,
institution, association, profession, organization, occupation, or calling of any kind, whether or
not conducted for profit; (3) making the record was a regular practice of that activity; (4) all
these conditions are shown by the testimony of the custodian or another qualified witness.
M.R.E. 803(6).
9. M.R.E. 401 explains that relevant evidence both: (I) has any tendency to make a fact more or
less probable than it would be without the evidence; and (2) the fact is of consequence in
detem1ining the action. See M.R.E. 40 I.
10. Under M.R.E. 403, even if evidence is relevant, it can be excluded if its probative value is
substantially outweighed by a danger of one or more of the following: unfair prejudice,
confusing the issues, misleading the members, undue delay, wasting time, or needlessly
presenting cumulative evidence. See M.R.E. 403.

(

(

ARGUMENT
The Portion.'i ofthe Deposition to Which Defense Objects Are Admissible
11. Defense objected on the basis of relevance to ''How accurate would you say these notes
are?"' The accuracy of the recorded notes is relevant because these notes lay the foundation for
Dr.
testimony. The accuracy of the notes tend to make the facts of Ms.
injuries
testimony when
and treatment more or less probative, speaking to the credibility of Dr
explaining her injuries and treatment.
12. Defense next objects to ·'What kind of treatment did she receive?" as leading. This question
is an open-ended question that does not tend to elicit a mere yes or no answer. The deponent's
response explained the specific tests Ms.
had to undergo. See AE XIII, Encl. 22 at BS 832.
13. The next objection Defense had was to the question ·'Do you recall how many stitches you
had to perfonn?" for lack of foundation and leading. First, the Government notes that the
grounds for this objection were not articulated during the deposition. See id. at BS 834. Defense
said, "objection to how many." Id. The deponent had already explained that he had repaired the
laceration, which laid the foundation for the number of stitches he had to perform to make that
repair. Although the question asked for whether Dr.
recalled how many stitches that was,
he nevertheless responded with the number and not a yes or a no. In addition, if Dr.
responded with a yes, the Government would have then asked for a number of stitches in the
next question.
I 4. The Defense's next objection is actually to the question .. How many similar injuries do you
see in less than a year?" for relevance, not a general •·How many injuries·· as stated in their
motion. See id. at BS 832; Def. Mot. at 2. The deponent had just explained prior to this question
that Ms.
presented ·'with a history of being punched in the face. Swelling and a laceration
to the right side of her face." AE XIII, Encl. 22 al BS 832. The Government asked the question
at issue to establish the deponent's experience with this type of injury. which then laid the
foundation for his opinion based on his medical expertise. In addition, the deponent then
explained his varied course of treatment for patients with similar injuries to put Ms.
treatment in the context of the range of treatment options available to patients presenting with
Ms
's injurits.
15. Defense objects to lhe question .. Based on your interactions with Ms.
that night,
do you have an opinion regarding whether her injuries are consistent with
ed in the
face?" for lack of foundation. The Government has presented Dr.
as a fact witness who
is able to testify to all aspects of his treatment of Ms
the night that she was punched in the
face.
opinion regarding whether Ms.
injuries are consistent with her chief
complaint as an assault victim is relevant to his treatment of her that night. Had he disbelieved
her statement of what had occurred, his treatment of her would have been materially affected.
Dr
testimony regarding the cause of Ms.
injuries is limited to his personal
kn
from that night and what he experienced as a direct participant in the events of that
had already explained that he had treated Ms
that night before
evening. Dr.
rendering his opinion.

(

Tl,e Portions ofM,;.

s Medical Record to Which Defe11se Objects Are Admissible

16. Defense makes a hearsay objection to the notes of Ms.
RN on BS 787.
These notes fall squarely into the business records exception, which is further supported by Ms.
affidavit attesting to the circumstances of taking down the notes. See AE XIII,
Encl. 23. Not only were these notes contemporaneously recorded, they were also taken down for
the purpose of medical diagnosis. In particular, the patient's tearful demeanor is a relevant note
as it directly affects her physical
for the next health professional's treatment of Ms.
appearance.
17. Defense makes a M.R.E. 403 objection to ·'any reference" to Ms.
as an ·'assault
victim." First, the reference on BS 787 1 specifically says that the note that Ms.
is an assault
victim is her ·'chief complaint." Similarly, the reference on BS 802 states that being an assault
victim is the ·"reason for visit." Both captions capture why these phrases are extremely probative:
Ms.
went to the hospital because she was an assault victim and that was what was relayed
as the cause of her injuries. There is also limited prejudicial effect in the hospital record stating
why Ms.
went to the hospital when the accused is already at a General Court-Martial for
assault upon Ms.
18. The ·•After Care Summary" documents are specifically compiled for the patient's needs and
are directly relevant to the type of treatment Ms.
eceived. For example, Ms.
eceived
after care instructions for a facial laceration (BS 806) and adult head injury (BS 809), which is
consistent with the injuries she sustained. See AE XIII, Encl. 9.

The Gm,er11me11t Mm•es to Exclude Any Mention of,l,/s
Under M.R.E. 403

Alleged Dr11g or Alcohol Use

19. Ms.
drug or alcohol use is irrelevant under M.R.E. 40 I because it has no bearing on
the probability of any facts at issue in this case. Even if it were relevant, ho~ever, the probative
value would be substantially outweighed by the unfair prejudice to Ms
20. There is no allegation that drugs or alcohol played a role in either strangulation incident or
the punch to the face.
21. Although Washington State has declared marijuana use legal, federally and within the
military marijuana use remains illegal and therefore stigmatized. As the members hearing this
case are members of the military bound by laws restricting marijuana use, mention of Ms.
as a marijuana user would cause unfair prejudice towards her character that substantially
outweighs any probative value of her use of the drug. Defense should not be permitted to paint
Ms.
as someone who disregards federal law by
.

1

Defense cites to BS 786, but the first mention of the phrase "assault victim"' is on BS 787.
4

Js

(

EVIDENCE
22. The Government offers the following additional enclosures contained within AE XIII, the
Government Motion Enclosures Compendium, as evidence in support of its response:
21. Email from CDR
, JAGC, USN, Deposition Officer of 5 March 2021 (Bates
0936)
Bates 0819- 0846)
22. Transcript of Deposition of Dr.
23. Affidavit of Ms.
RN (Bates 093 7)

RELIEF REQUESTED
23. The Government respectfully requests this Court find that the portions of PE I for
identification and PE 2 for identification to which Defense objects are admissible and exclude
current and future mentions of Ms
drug and alcohol use as unfairly prejudicial under
M.R.E. 403. At the conclusion of briefing regarding PE I for identification and PE 2 for
identification and submission of the redacted versions (if necessary), the Government
respectfully requests this Court admit both exhibits into evidence, striking the words "for
identification."

24. The Government does not request oral argument.

/Isl/
V. LIU
Trial Counsel
LT, JAGC, USN
I certit'y that I have ser\'ed a true copy (via e-mail) of the above on the Court and on the Defense on
22 March 2021 .

/Isl/
V. LIU
Trial Counsel
LT, JAGC, USN
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NAVY-MARINE CORPS TRIAL JUDICIARY
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GENERAL COURT-MARTIAL

UNITED STATES
DEFENSE SECOND RESPONSE
TO GOVERNMENT MOTION TO
PREADMIT EVIDENCE
(Deposition of Dr

v.
SANQWAN ALLEN
AN/E-3
U.S. NAVY

22 MAR21

MOTION

The Government moved this Court to admit Dr.
deposition testimony, and the
Defense did not oppose its admission. The Defens
ves the Court to overrule Trial
Counsel's objection made during Defense cross examination of Dr
SUMMARY

Dr
was previously deposed on 20 December 2020 in Bremerton, WA. Defense
Counsel and AN Allen were present, and the Defense cross-examined Dr.
During
Defense counsel cross examination of Dr.
Government counsel made one objection. The
Defense is now responding in writing to trial counsel's objection, as requested by this Court.
BURDEN

Because an objection has been raised, the burden is on the Defense to prove the relevance
and admissibility of the question and its answer.
ARGUMENT

a. Whether
admissible evid

was an alcohol user at the time of the alleged offenses is relevant and
e.

The Defense counsel asked D
"She [AH] reported that she uses alcohol?" Trial
Counsel raised a relevance objection to this question, contained on Deposition Transcript page
20.
This question is relevant to the self-defense theory that AN Allen was attacked first, because
intoxication can make people unpredictable and violent. The intoxication level of
helps
illuminate whether AN Allen reasonably believed physical harm was about to be inflicted on
him. Additionally, alcohol use could impac
perception of events at the time, and her
ability to accurately recall events from that night, which are relevant credibility issues.

RELIEF REQUESTED
The Defense moves this Court to overrule trial counsel's objection.

EVIDENCE & ORAL ARGUMENT
The defense does not offer any additional evidence for this motion. The Defense does not
request oral argument on this matter.

LT, USCG
Detailed Defense Counsel

REQUESTS

THERE ARE NO REQUESTS

NOTICES

C

UNITED STATES NAVY
NAVY-MARINE CORPS TRIAL JUDICIARY
SOUTHWEST JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

v.

VICTIM'S LEGAL COUNSEL
NOTICE OF APPEARANCE
OF
ON B

ALLEN, SANQWAN D.
AN/E-3, USN

11 November 2020

UNITED STATES

l. I, LT Elizabeth Retter, JAGC, USN, Navy Victim's Legal Counsel Program, Naval Base San
Diego, California, admitted to practice law and currently in good standing in New York and
California, and, although not appearing as a defense counsel or trial counsel, certified in
accordance with Article 27(b), UCMJ, hereby enter my appearance in the above captioned courtmartial on behalf of Ms.
civilian, the named victim in the charges.

C

2. On 11 November 2020, Ms
retained me, and we have entered into an attorney-client
relationship. I have not acted in any manner which might disqualify me in the above captioned
court-martial.
3. I have reviewed the Navy-Marine Corps Trial Judiciary Uniform Rules of Practice, dated
I January 2019.
4. My client reserves the right to be present throughout the court-martial in accordance with
Military Rule of Evidence 615, with the exception of closed proceedings that do not involve her.
5. To permit a meaningful exercise of my client's rights and privileges, I respectfully request
that this Court direct the defense and government to provide me with informational copies of
motions and accompanying papers filed with the Court that implicate Military Rules of Evidence
404(b). 412, 513, 514, and 615 and/or any motion in which my client's rights and privileges are
addressed.
6. Ms.
has limited standing in this court-martial, and reserves the right to make factual
statements and legal arguments herself or through counsel in accordance with her rights under
Military Rules of Evidence 412, 513, 514 and 615, as well as Article 6b, UCMJ.
7. I respectfully request a copy of any trial management orders and pretrial information reports
and to be notified of all proceedings throughout the duration of this court-martial.

(

8. I respectfully request that this Court direct the government to provide me notice and copies
of, prior to execution, any official requests, subpoenas, search authorizations, or search warrants

(

issued by government agents to any third party custodian for documents or records in which my
client maintains a privacy interest. This would include, for example, a request for my client's
medical records from a military treatment facility or a subpoena issued to a telecommunications
carrier for my client's mobile phone records.
9. Ms.
by and through counsel, formally asserts all of her rights and privileges as a victim
and patient under the UCMJ, Military Rules of Evidence, and other applicable law.
I 0. My contact information is as follows:

Respectfully submitted this 11 th day of November 2020.

E. RETTER

C
CERTIFICATE OF SERVICE
I certify that a copy of this Notice of Appearance was served upon the Court, Trial
Counsel, and Defense Counsel on the 11 th day of November 2020.

E. RETTER

(
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DEPARTMENT OF THE NAVY
SOUTHWEST JUDICIAL CIRCUIT
NAVY-MARINE CORPS TRIAL JUDICIARY
NAVAL BASE SAN DIEGO, CA 92136

UNITED STATES

GENERAL COURT-MARTIAL

V.

GOVERNMENT NOTICE OF EXPERT
TESTIMONY

SANQWAN D. ALLEN
AN/ E-3
USN

I.

2 APRIL 2021

NATURE OF NOTICE:

The Government provides the following notice concerning the testimony of Government
expert witness Ms.
CIV, in the Government's case in chief. The Government
as an expert in strangulation and/or forensic nursing.
intends on qualifying Ms.
The Government provides the following notice concerning the testimony of Government
expert witness Dr.
CIV, in the Government's case in chief. The Government
intends on qualifying Dr.
as an expert in forensic and behavioral psychology.
In an abundance of caution, the Government also provides notice concerning the
M.D.
is an Emergency Physician whose
testimony of Dr
testimony pertaining to his treatment of Ms.
was recorded in a deposition. The
Government elicited a general causation opinion from him based on this treatment. The
foundation for his professional qualifications, if necessary, was laid during the deposition prior
to this opinion.
In an abundance of caution, the Government also provides notice concerning the
testimony of Ms
RN. Ms.
is a traveling emergency
medicine nurse who will testify about her interactions with and treatment of Ms.
The
Government intends to elicit a general causation opinion from Ms.
d on her
treatment.
II.

WITNESSES' QUALIFICATIONS:
Enclosure (1): CV for Ms
Enclosure (2): CV for Dr.

/ls/I
V. LIU
LT, JAGC, USN
Trial Counsel

CERTIFICATE OF SERVICE
I hereby certify that a copy of this document was electronically served on defense counsel in the
above captioned case on 2 April 2021.

/Is//
V . LIU
LT, JAGC, USN
Trial Counsel

DEPARTMENT OF THE NAVY
SOUTHWEST JUDICIAL CIRCUIT
NAVY-MARINE CORPS TRIAL JUDICIARY
NAVAL BASE SAN DIEGO, CA 92136

UNITED STATES

GENERAL COURT-MARTIAL

V.

NOTICE OF ELECTRONIC MEDIA

SANQWAN D. ALLEN
AN /E-3
USN

2 APRIL 2021

Pursuant to Rule 31.3.1 of the Southwest Circuit Rules of Practice, the Government hereby
requests approval to utilize electronic media in order to display evidence and as a demonstrative
aid in opening statement, closing argument, and during witness examination. No electronic
media exhibit will be of a classified or contraband nature.

/Isl/
V. L[U
LT, JAGC, USN
Trial Counsel

CERTIFICATE OF SERVICE

I hereby certify that a copy of this document was electronically served on defense counsel in the
above captioned case on 2 April 2021 .

/Isl!

V.LIU
LT, JAGC, USN
Trial Counsel

(

NAVY-MARINE CORPS TRIAL JUDICIARY
SOUTHWEST JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

UNITED STATES
DEFENSE NOTICE OF
COURTROOM TECHNOLOGY

v.

SANQWAN ALLEN
AN/E-3
U.S. NAVY

2 APR 2021

The Defense hereby provides notice of intent to utilize the following technology:
A. Digital technology to include PowerPoint presentations during opening and closing
statements and displays of exhibits onto screens during opening and closing statements, as well
as direct and cross examinations.
8. Audio and video technology to play recordings entered into evidence.

LT, USCG
Defense Counsel

1

COURT RULINGS & ORDERS

NAVY-MARINE CORPS TRIAL JUDICIARY
SOUTHWEST JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

2

3
4

UNITED STATES

v.
SANQWAN D. ALLEN
AN/E-3, U.S. NAVY

FINDINGS OF FACT AND
CONCLUSIONS OF LAW
ON
DEFENSE MOTION FOR LEAVE
TO FILE OUT OF TIME AND
MOTION TO COMPEL
8APRIL 2021

5
6

1. Nature of Motion.

7

14

On 15 March 2021, the defense filed a motion for leave to file out of time and
for appropriate relief seeking to compel the production of Mr.
On
18 March 2021, the government filed a response opposing production of the
requested witness as out of time, irrelevant and unnecessary.2 Oral argument or
the presentation of additional evidence was not requested by either party. The
court has determined that a resolution to this matter can be reached on the
pleadings alone. Evidence submitted in support of all motions have been considered
in resolving this matter.

15

2. Summary of Law.

16

Failure by a party to raise defenses or objections or to make motions or
requests which must be made before pleas are entered ... forfeits the defenses or
objections absent an affirmative waiver. The military judge for good cause shown
may permit a party to raise a defense or objection or make a motion or request
outside of the timelines permitted under R.C.M 905(b).a The rules "should be
liberally construed in favor of permitting an accused the right to be heard fully in
his defense":1 Where the military judge has "fully probed" the defense counsel's
reasons £01· not making a timely motion, and where the prosecution "did nothing to

8
9
10

11
12
13

17
18

19

20

21
22
23

Appellate Exhibit XXXV (35).
Appellate Exhibit XXXVI (36).
:i RULE FOR COURTS-MARTIAL (R.C.M.) 905(e)(l), MANUAL FOR COURTS-MARTIAL (MCM),
UNITED STATES (2019 ed.);
1 United States v. Coffin, 25 M.J. 32, 34 (C.M.A. 1987).
t

2

(

2
3

4

5
6

7

s
9

10
11
12

contribute to the defense decision not to file the motion," there is not good cause to
later raise the issue. 5 Unless good cause is shown, motions must be filed in
accordance with the trial management order. Good cause is determined by the
military judge.G
"Each party is entitled to the production of any witness whose testimony on a
matter in issue on the merits or on an interlocutory question would be relevant and
necessary" .7 The discussion to R.C.M. 703 provides that "[r]elevant testimony is
necessary when it is not cumulative and when it would contribute to a party's
presentation of the case in some positive way on a matter in issue". Consequently,
the defense does not have the right "to compel the attendance of witnesses whose
testimony would be merely cumulative with testimony already available to the
defense". 8

13
14
15

16
17
18
19
20
21

22
23
24

25

Factors to be weighed to determine whether personal production of a witness
is necessary include "the issues involved in the case and the importance of the
requested witness to those issues; whether the witness is desired on the merits or in
sentencing portion of the case; whether the witness's testimony would be merely
cumulative; and the availability of alternatives to the personal appearance of the
witness, such as depositions, interrogatories, or previous testimony".9 Any request
for production of a witness must include "a synopsis of the expected testimony
sufficient to show its relevance and necessity". 10 This requirement is not satisfied,
"by merely listing subjects to be addressed; rather it must set out what the witness
is expected to say about those subjects". 11 As the moving party, the defense bears
the burden of establishing that a witness is relevant and necessary by a
preponderance of the evidence.12

26
27

3. Findings of Fact.

28

On 10 September 2020, at the parties' joint request, the Court ordered a
witness production deadline of 1 October 2020 in the above captioned case. On 18

29

5

United States v. Jameson, 65 M.J. 160 (C.A.A.F. 2007).
Uniform Rules of Practice before Navy and Marine Corps Courts-Martial, dated 5 August 2020,
Rule 10.7.
7 R.C.M. 703(b)(l); See United States v. Lofton. 48 M.J. 247 (C.A.A.F. 1998).
8
United States v. Allen. 31 M.J. 572. 610 (N.M.C.M.R. 1990).
9 United States v. McElhaney. 54 M.J. 120, 127 (C.A.A.F. 2000) citing United States v. Tangpuz, 5
M.J. 426. 429 (C.M.A. 1978).
10 R.C.M. 703(c)(2)(B).
11
United States v. Rockwood, 52 M.J. 98, 105 (C.A.A.F. 1999).
12 R.C.M. 905(c).
6

2
3
4
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7
8

December 2020, the Court granted a defense requested continuance of trial and
ordered a R.C.M. 802 conference to discuss new administrative milestones and
hearing dates.
A defense investigator conducted an interview of Mr.
on 29
December 2020. The next day the Court issued a suppleme
gement
order setting the parties' agreed upon trial deadlines to include a motions filing
deadline of 29 January 2021. Neither party requested a modification of the witness
request deadline issued by the Court at any time.

16

On 26 January 2021, the defense requested production of Mr.
from
the government. On 29 January 2021 the defense filed a motion to compel witness
production that did not include Mr
During a motion session on 16
February 2021, the Court determined that good cause existed to consider the
untimely filing and granted one of the two requested witnesses. On 4 March 2021
the government denied the defense witness production request for Mr.
On
15 March 2021 the defense filed a motion for leave to file out of time and compel
production of Mr
for trial.

17

4. Conclusions of Law.

18

This Court finds that good cause does not exist to consider the defense motion
for production of Mr.
for trial on the merits or in sentencing. Even
if the Court were to consider the defense motion, the requested witness is not
relevant and necessary.

9
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34

The defense proffers in their motion for leave to file out of time that good
cause exists to consider the production of Mr
because he was denied by the
government on 4 March 2021. The defense pleading is silent on a basis for
requesting the witness 117 days after the initial deadline and 28 days after the
interview of this witness. Likewise, despite a motions deadline of 29 January 2021,
the defense did not file a motion for production for this witness having not yet
received a response from the government to their request. Even after receiving a
denial of the witness from the government on 4 March 2021, the defense did not file
a motion with the Court until 11 days later. In light of the defense's reasoning for
this tardy filing, the Uniform Rules of Practice for this Court, and there being no
evidence that the government's actions precluded the defense for making a timely
filing for production of this witness, the Court does not find good cause to consider
this motion.

f

15

Even if the Court were to find good cause and consider this motion for
production, the defense has not met its burden via proffer or the evidence provided.
The defense argues that Mr.
will testify: a) he had a conversation with the
accused over FaceTime the night of the alleged assault, b) when this conversation
with the accused occurred and c) about the accused's demeanor. The defense has
argued this testimony will be relevant to contradict the testimony of the alleged
victim regarding the timeline of events on the evening of 6 December 2019. Despite
their assertions, the defense has failed to meet their burden to show this witness's
testimony is relevant and necessary. The defense has failed to provide the Court
with evidence to determine when the conversation occurred on the day of the
alleged incident and specifically how that evidence would contradict the alleged
victim's testimony. As a result, there is not sufficient evidence before the Court to
show Mr.
estimony is relevant and necessary under R.C.M. 703.
Accordingly, if the Court were to consider this motion for production, the request to
produce Mr.
would be denied.
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5. Ruling.
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The defense motion for leave to file out of time is DENIED.
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5
6

1. Nature of Motion.

7

19

On 25 November 2020, the defense filed a motion to compel government
funding for employment of Dr.
Ph.D., an expert in the field of
forensic injury analysis, as an expert consultant. 1 On 4 December 2020, the
government filed a response opposing the defense motion asserting that the defense
had failed to show the necessity of expert assistance in the field of forensic injury
analysis. Additionally, the government asserted that even if such expert assistance
was necessary, the Government has identified and appointed Ms.
RN as
2
an adequate government substitute. On 9 December 2020, the court held an Article
39(a) session to receive evidence and hear argument on the motion. The court
permitted both parties to supplement their filings in light of matters raised during
the hearing. The defense submitted an affidavit from Ms
The government
filed a supplement to their response to the defense motion after review of the
affidavit provided by the defense:•

20

2. Summary of Law.

21

Service members are entitled to expert assistance when such assistance is
necessary for an adequate defense. 5 The mere possibility of assistance is not

8

9

to
11
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16
17
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Appellate Exhibit VII (7). Of note, the defense filing was unclear as to whether this was a request
for expert consultation or an expert witness. The defense counsel clarified at the Article 39(a)
session that the request was for an expert consultant at this time.
2 Appellate Exhibit IX (9).
3 Appellate Exhibit XV (15), Enclosure 0.
·• Appellate Exhibit XVII (17).
5 United States v. Freeman. 65 M.J . 451. 458 (C.A.A.F. 2008).
1

(

sufficient to prevail on a request.6
2

3
4

S
6

7
8

The government must provide the expert if the accused establishes: that a
reasonable probability exists that (1) the expert would be of assistance to the
defense, and (2) denial of the assistance would result in a fundamentally unfair
trial.7 To establish the first prong, the accused must show (1) why the expert is
needed; (2) what the expert would accomplish for the accused; and (3) why the
defense counsel is unable to gather and present the evidence the expert assistance
would be able to develop.8

9

10

I1
12
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14

When the defense requests a nonmilitary expert, the defense must provide an
estimated cost of employment and illustrate why a military expert would be an
inadequate substitute. While the military judge is not required to provide the
particular expert requested, if the defense shows that expert assistance is necessary
an adequate substitute must be provided.9
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703(d) authorizes a military judge to
determine, upon defense request after a prior denial by the convening authority,
whether the employment of a defense expert witness is relevant and necessary, and
if so, whether the Government has provided or will provide an adequate substitute.
The requirement in R.C.M. 703(c)(2)(B) that the defense provide a synopsis of the
expected testimony of a requested witness to show relevance and necessity applies
to a request for employment of a defense expert witness at Government expense. 10
Any adequate substitute must possess "professional qualifications reasonably
comparable" to those of any Government expert witness. 11 There is no litmus test
standard for determining whether a substitute is adequate; it is a fact-finding
determination left to the sound discretion of the military judge. 12
RULE FOR COURTS-lVlARTIAL (R.C.M.)

27
28

29
30

In the case of an expert consultant, R.C.M. 703(d) requires a showing that the
assistance of the expert is necessary for an adequate defense. The only analysis
relevant to assessing the adequacy of an expert consultant is whether the individual
United States v. Bresnahan, 62 M.J. 137, 143 (C.A.A.F. 2005).
United States v. Gunkle. 55 M.J. 26, 31-32 (C.A.A.F . 2001); See also United States v. Anderson. 68
M.J. 378. 383 (C.A.A.F. 2010) (internal citations omitted).
8 Id.; United States v. Gonzales. 39 M.J. 459 (C.M.A. 1994); United States v. Ford, 51 M.J 445. 455
(C.A.A.F. 1999); United States v. Nydani. 45 M.J. 315 (C.A.A.F. 1996). United States v. Freeman. 65
M.J. 451. 458 (C.A.A.F. 2006).
9 United States v. Warner, 62 M.J . 114, 118 (C.A.A.F. 2005).
10 United States v. Ndanyi. 45 M.J . 315 (C.A.A.F. 1996).
11 Id. at 120.
12 Id. at 119.
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is capable of assisting the defense in "adequately prepa1·ing for trial". 13 The law
does not require a "tit-for-tat" comparison of the professional qualifications between
experts. Once necessity is established, the government is required to provide an
accused with an expert who can provide "competent assistance" to counsel in
exploring those issues requiring expertise.M In that "competent assistance" is the
relevant inquiry, it is the rare case where comparison between qualified expert
consultants would be relevant. t5
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3. Findings of Fact.
The accused is charged with three specification in violation 10 U.S.C. § 128,
UCMJ. Specifically, the accused is alleged to have strangled and struck the alleged
victim on three different days in December 2019. On 6 October 2020, the defense
submitted a request for expert consultation to the Convening Authority. The
defense identified Dr.
as the requested expert consultant. On 30
October 2020, the Convening Authority denied the appointment of the named
expert in the defense request. The Convening Authority appointed Ms.
as a defense expert consultant in the field of forensic injury analysis. The
Convening Authority asserted in their response that Ms
was provided as an
"adequate substitute" for Dr.
and that the defense request was "approved, in
part".
Ms
is the Program Manager for the Sexual Assault Medical Forensic
Examiner Program at Naval Medical Center, San Diego, California. Ms
generally does not provide an opinion about the amount of force applied to cause
tissue damage. She focuses her inquiry on available medical reports and the case
file to decide whether an explanation of an injury is consistent or inconsistent and
may be able to determine whether an injury was caused by blunt force or sharp
force trauma. Ms.
does not reconstruct crime scenes and would not be able to
give an opinion whether an alleged victim was standing or sitting when struck in
the face.
The government has notified the defense of its intent to call strangulation
and behavioral experts in its case against the accused in addition to the physician
United States v. True, 28 M.J. 1057, 1061 (N-M. Ct. Crim. App. 1989).
States v. Short. 50 M.J. 370, 373 (C.A.A.F. 1999).
15 See generally, United States v. Warner, 62 M.J. 114, 120 (C.A.A.F. 2005) (by availing itself of the
pretrial assistance of the preeminent exert in shaken baby syndrome, while provided the defense
with an expert consultant with far inferior credentials in the field the government violated Article
46, UCMJ).
13

1·1 United
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and nurses who treated the alleged victim's injuries.
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4. Conclusions of Law.

Additional facts necessary for the resolution of this matter appear below.
In light of the fact that the Convening Authority approved the defense
request for an expert consultant in the field of forensic injury analysis, this Court
presumes necessity has been established. The question now raised is whether Ms.
is an expert who can provide competent assistance to defense counsel in
exploring issues requiring expertise. Here, the defense asserts that the sequence of
events according to the alleged victim are inaccurate and an analysis of the injuries
will be consistent with self-defense by the accused.
The defense seeks expert assistance in the area of forensic injury analysis,
specifically whether the mechanism of injury is consistent with the narrative
provided as well as the possible cause and severity of the injuries to the alleged
victim. This assistance would be achieved through an examination of the evidence
provided in the case file to include reports, photographs, and other forensic evidence
to determine from the medical diagnosis what types of forces are required to cause
the injuries noted.
the government's substitute, despite having expertise in sexual
assault forensic examinations, is unable to provide competent assistance in the field
of forensic injury analysis. Of particular note, the defense seeks to determine
whether the accused's theory of self-defense comports with the amount of force
applied to cause tissue damage. Ms.
does not provide this type of opinion,
favorable or unfavorable. Likewise, Ms.
s unable to provide any opinion
about the position of an alleged victim in an altercation (e.g. sitting versus
standing). This positioning of the accused and/or alleged victim may be a
significant factor when a self-defense theory is raised. Expertise in determining the
causation of an injury will further inform this theory, in addition to a comparison
with any narrative provided by the witnesses.
The government has notified the defense of its intent to call a strangulation
expert along with other medical professionals in their case against the accused. At
a minimum, the defense should be afforded competent expert assistance to properly
explore how the injuries to
occurred and whether a theory of self-defense is
consistent with the available physical and diagnostic evidence. Ms
appears
to have competencies in a variety of areas based both on her affidavit to the Court

(
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4

(

; and her curriculum vitae. However, these competencies do not align with the
primary issues requiring expertise for the defense (e.g. amount of force necessary
for tissue damage, injury causation, and external factors impacting injury in an
altercation).

5

5. Ruling.

6

The defense Motion to Compel (Employment of Expert) is GRANTED IN
PART and DENIED IN PART. The government shall provide an adequate
substitute in the field of forensic injury analysis as a defense expert consultant.
Should the government be unable or unwilling to provide such an expert consultant
to the defense, the defense request for Dr
is GRANTED for 12 hours
of consultation at a rate of
per hour.

7

s
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Insofar as the defense motion requests the Court compel an expert witness in
the field of forensic injury analysis, that request is DENIED.
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1. Nature of Motion.

7

17

On 25 November 2020, the defense filed a motion to suppress evidence under
MILITARY RULE OF EVIDENCE (M.R.E.) 304, UNITED STATES (2019 ed.).•
Specifically, the defense moves to suppress a statement of the accused made on 6
December 2019 after being provided his l\Iiranda warnings. In addition, the
defense moves to suppress statements made to the Naval Criminal Investigative
Service (NCIS) <luring the course of an interrogation subsequent to an invoca tion of
the accused's right to silence. On 4 December 2020, the government filed a response
opposing the defense motion asserting th.1t the accused statement to civilian law
e nforcement was unsolicited and any rights in voca tion made by the accused to
NCIS w 1s ambiguous.:.!. On 9 December 2020, the court conducted an Ai:ticle 39(a)
S\3~sion to receive evidence and hear argument oi counsel.

18

2. Summary of Law.

19

"No person .. shall be compelled in ~rny criminal case to be a witness against
himself.''1 An individual subject, to a custodial inte rrogation must receive warnings
about the right to :silence and to consult with an attorney. 1 An "interroga tion''
means any formal or informa l questioning in which an incriminating response
eilher is sought or is a reasonable consequence of such questioning.ii
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• Appellate Exhibit V (5).
Appellate Exhibit XI (11).
3 U.S Const. amend V.
4
See Edwards v. Arizona, 451 U.S. 477, 481-82 (1981) (summarizing the holding in Miranda v.
Arizona, 384 U.S. 436 (1966));
5 M.R.E. 305(b)(2).
2
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Military officials and civilians acting on their behalf are required to provide
l"ights warnings prior to interrogating a member of the armed forces if that service
member is a suspect, irrespective of custody. 6
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If a suspect unambiguously invokes his or her rights under Miranda. law
enforcement officials may not conduct any further questioning of the suspect about
the offense unless they do so in a manner demonstrating that they have
"scrupulously honored" the suspect's invocation of rights. 7 If a suspect provides an
ambiguous statement regarding invocation of rights after Miranda warnings have
been given. law enforcement officials are not obligated to cease interrogation.a
Moreover. if a suspect's statement is ambiguous. law enforcement officials may
attempt to clarify the issue of rights invocation. but they are not required to do so. 9

The burden to demonstrate that any incriminating statement was made
voluntarily is on the government by a preponderance of the evidence. 10
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3. Findings of Fact.
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On 6 Dece mber 2019 two law enforcement officers from the Bremerton Police
Department were d ispatched to the accused's reside nce based on a report of
domestic violence made to the 911 emergency line by
one of the
accused's roommates. The accused was aware tha t law enforcement were called.
Officer
was one of the responding officer s. Officer
arrived at
approximntely 2317 and entered the residence.
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Upon enter ing the home, Office1·
a pproached the accused who he
observed to be sit ting in a bedroom alone. The accused waa uninjured and appear ed
calm to the law enfo1·cement officer. Office
asked the accused to wait and
the officer would be back in a moment.
After leaving the accused in the bedroom Officer
walked into another
room m the home and observed blood on the alleged victim
face. She
informed Office
hat the accused punched her in the face two times ca using
the injuries. Officer
suspected the accused of a cr ime after this
6
7

10 u.s.c. § 831(b) (2019).

United States v. Delarosa, 67 M.J. 318, 320 (C.A.A.F. 2009) citing Michigan v. Mosley, 423 U.S. 96,
104, 96 S. Ct. 321, 46 L. Ed. 2d 313 (1975).
8
See Davis v. United States, 512 U.S. 452, 461-62, 114 S. Ct. 2350, 129 L. Ed. 2d 362 (1994).
9 Id. at 461.
10 M.R.E. 304(f)(7).
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conversation.
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Officer
re-approached the accused after speaking with
to
continue his investigation and asked him what happened. The accused stated that
he and
were arguing, she swung a punch at him, and the accused grabbed her
and held her down on the bed. The accused did not answer Office
question about whether he punched
in the face.
At approximately 2323 the accused was placed under arrest following this
conversation. The accused was then advised of his Miranda warnings. The accused
informed Officer
that he understood the warnings and did not want to talk
to him. He then stated "she swung on me fu·st". Officer
responded by
explaining Washington state law regarding the primary aggressor. No additional
statements were made by the accused or Officer
On 14 April 2020 the accused was interrogated by NCIS. The interrogation
was video and audio recorded. Prior to the interrogation the accused initialed and
signed a document titled "Military Suspect's Acknowledgment and Waiver of
Rights" and agreed to speak with the NCIS agent. Approximately 45 minutes into
the in terrogation the following exchange occurred between the accused and the
NCIS agent:

21

Agent: You're telling me, you're telling me a completely different story than what is
in here. And it is not just by her ifs even in the police report. So, are you going to
tell me the truth, honest, like are you going to be honest wit h me'?

22

Accused: I been telling you.

23

Agent: No, cause the re's no mention of a krufe, okay? The police asked you if you
punched her and you didn' t say a nything at all. You said that she must have hit
her face on t he matt ress.

19

20
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Accused: I don't know what to tell you, I've been telling the fucking truth, cause if
you don't want to believe it, you don't have to believe it, so I'm goin g to leave it at
that, so I guess we're done?

30

Agent: So that's what you want to go with, the story th at you told me today is t he
story of what happened?

31

Accused: Yes.

(

(

Agent: Okay. But no, we're not done today.

4

The NCIS interrogation continued for approximately 26 additional minutes
until the accused stated that he did not want to speak anymore and requested
counsel. The interrogation was then terminated.
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4. Conclusions of Law.
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(1) Statement made by the accused immediately after the arrest by Officer
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The Court finds that the statement "she swung on me first" made by the
accused following his arrest by Officer
was not provided as a result of an
interrogation by the arresting officer in violation of the accused's right to remain
silent. At the time of the statement, Office
had only informed the accused
that he was under arrest and advised him of his Miranda rights. There is no
evidence before the Court that this law enforcement officer questioned the accused
in any way, either formally or informally, that would elicit a response of any kind.
Rather, after this statement was made by the accused, Office
then
explained \Vashington state law regarding the primary aggressor and injuries
sustained b
(2) Statements made by the accused to NCIS.
There is no dispute between the parties regarding the exchange between the
accused and t he NCIS agent. Rather, this issue turns on whether the accused
statement ··so I'm g·oing to leave it at that, so I guess we're clone" was an
unambiguo us invocation of his right to remain sile nt. The Court concludes that t his
statement w as an ambiguous invocation of the accused's right to silence and the
NCIS agent was not required to terminate the interrogation.
The language "I guess" used by the accused clearly demonstrates
equivocation on whether he was terminating the interrogation. Likewise, the
agent's resp on se, "no we're not done today" simply a nswers the accused's quest10n .
The accused indication that he was not going to elaborate further on the subject is
distinct from an accused who makes clear to a law enforcement officer that t he
statement was a request to remain silent (e.g. "I'm going to leave it at that, we're
done"). In fact, in no way did the accused demonstrate an unwillingness to continue
11
The Court notes that the only evidence before the Court regarding this interaction is the
summarized report of the Bremerton Police Department and notes from a telephonic interview of the
arresting officer conducted by the trial counsel.

r

2

speaking with the agents until he states "no, I think I'll stop talking and lawyer up",
the agents clarify this request, and then terminate the interrogation.

16

An examination of the events preceding and concurrent with the first
statement "so I guess we're done" further supports the ambiguous nature of this
invocation. Immediately prior to saying "I guess we're done", the NCIS agent
emphasized that she did not believe the accused was telling the truth. The
accused's response as a whole "I don't know what to tell you, I've been telling the
fucking truth, cause if you don't want to believe it, you don't have to believe it... " is
indicative of a desire not to alter the narrative that he provided - not that he was
terminating the interrogation or otherwise invoking a right to remain silent. In
reviewing the video and audio recording of the exchange, this Court notes that the
accused remained seated in the same position and did not get up or otherwise
indicate he wanted to terminate the interrogation in any way. Likewise, the events
preceding this statement by the accused did not reveal any pressure or coercion on
the part of the NCIS agents. A reasonable law enforcement officer under these
circumstances would consider the statement to be ambiguous.
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5. Ruling.
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The defense Motion to Suppress is DENIED.
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1. Nature of Motion.

On 25 November 2020, the defense filed a motion to suppress evidence under

7
8
9

MILITARY RULE OF EVIDENCE (M.R.E.) 304 and 305 MANUAL FOR COURTSfvlARTfAL (l\1ICi\'I), UNITED STATES (2019 ed.). 1 Specifically, the defense moves to

17

suppress t he sta tement of the accused made on 6 December 2019 and any derivative
evidence on the basis that the statements were unwarned, involuntary and obtained
during a custodial interrogation. Additionally, the defense moves to suppress any
non-responsiveness of the accused to law enforcement inquiries while in custody.
On 4 December 2020, the government filed a response opposing the defense motion
assert ing that the accused was not in custody at the time of the interrogation by a
civilian police officer. 2 On 9 December 2020, the court conducted an Article 39(a)
session t o receive evidence and hear argument of counsel.

18

2. Summa ry of La w.

19

An "interrogation" means any formal or informal questioning in which an
incriminating r espo nse either is sought or is a reasonable consequence of such
questioning. 1 A person is in custody if he is taken into custody, could reasonably
believe himself or herself to be in custody, or is otherwise deprived of his or her
freedom of action in any significant way. 1 The Court of Appeals for the Armed
Forces applies the following analysis in determining custody: 1) what were the
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1 Appellate

2

Exhibit IV (4).
Appellate Exhibit XII (12).

a M.R.E. 305(b)(2).
305(b)(3).

•1 M.R.E.

(
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circumstances surrounding the interrogation; and 2) given those circumstances,
would a reasonable person have felt he or she was not at liberty to terminate the
interrogation and leave.5

4

5
6

An individual subject to a custodial interrogation must receive warnings
about the right to silence and to consult with an attorney.6

7
8
9

The burden to demonstrate that any incriminating statement was made
voluntarily is on the government by a p1·eponderance of the evidence. 7

IO
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3. Findings of Fact.
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On 6 December 2019 two law enforcement officers from the Bremerton Police
Department were dispatched to the accused's residence based on a report of
domestic violence made to the 911 emergency line by
one of the
accused'
The accused was aware that law enforcement were called.
Officer
was one of the responding officers. Officer
arrived at
approximately 2317 and entered the reside nce.
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Upon enterin g t he home, Officer
approached the accused who he
observed to be sitting in a bedroom a lone. The accused was uninjured and appeared
calm to the law enfoL·cemen t officer. Officer
asked the accused to wait and
the officer would be back in a moment.
After leaving t h e accused in the bedroom Officer
walked into another
room in the home a nd observed blood on the alleged victim
face. She
informe d Officer
tha t th e accused punched her in the face two times ca using
the inju ries. Officer
suspected the accused : fa crime after this
convers ation.
Officer
re -approached the accused after speaking with
to
continue his investiga tion and a sked him what happened. The accused stated that
h e and
were arguing, she s wung a punch at him, and the accused grabbed her
a nd held her dow n on the bed. The accused did not a nswer Officer

5

United States v. Miller, 46 M.J. 80 (C.A.A.F. 1997). See also Stansbury v. California, 511 U.S. 318

(1994).
6

See Edwards v. Arizona, 451 U.S. 477, 481-82 (1981) (summarizing the holding in Miranda v.
Arizona, 384 U.S. 436 (1966));
i M.R.E. 304(f)(7).
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question about whether he punched

in the face.

7

At approximately 2323 the accused was placed under arrest following this
conversation. The accused was then advised of his Miranda warnings. The accused
informed Officer
that he understood the warnings and did not want to talk
to him. He then stated "she swung on me first". 8 Officer
responded by
explaining Washington state law regarding the primary aggressor. No additional
statements were made by the accused or Office

8

4. Conclusions of Law.

9

Warnings as to the rights to silence and consultation with an attorney under
Miranda are triggered by a custodial interrogation. The Court concludes that the
interactions between Officer
and the accused on 6 December 2019 did not
constitute a custodial interrogation and any statements made by the accused prior
to his arrest were voluntary.
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There is no dispute between the parties that Officer
conducted an
interrogation of the accused. Officer
is a civilian law enforcement officer
who was acting in t hat capacity by responding to a 911 call made to dispatchers on
the evening of 6 December 2019. As such, the custodial nature of the interaction
will determi ne whet her Miranda is triggered. The defense argues that by asking
the accui,;ed to wait in a bedroom Officer
effectively placed the accused into
custody. The Com't disagrees.
The initidl mteractio n between law enforcement and the a ccused occurred
while he was sittmg alone in a bedroom in his own residence and while he appeared
calm. Even th ough the law enforcement officer informed the accused that he should
wait, such a request did not amount to an order or restriction on h is a bility to
le ave.il Likewis e, there has been no evidence presented t o the Cour t that the
accused wa s p hysically rest rained in any way, that law enforcement personnel were
blocking his exit from, or placed him in, the room. Furt hermore, the accused was
not taken anywhe1·e or "watched" by the only other law e nforcement officer at t he
scene dming the time Officer
was s peaking with
There is also no
evidence that the accused was asleep, law enforcement moved him to an isolated
environment, or threatened him in any way. Finally, no evidence has been
8

The Defense has moved in Appellate Exhibit V (5) to suppress this statement. This is addressed by
the Court in a separate ruling.
9
Even if Officer
had ordered the accused to remain in the bedroom, under the circumstances
of this case, the Court finds that a reasonable person would not have felt an inability to terminate
the interrogation or leave.

(

2

(

presented as to whether the accused believed he was being restrained or the
observations of any third parties present in the home.

11

The primary constellation of facts here indicate that the accused was in a
bedroom of his own accord, Officer
asked him to wait, and then the officer
came back to ask him additional questions about the injuries to
Despite
Office
nterrogation of the accused, the Court concludes that this
exchange did not trigger Miranda warnings. Rather, such protections only became
necessary after Officer
placed the accused under arr!;!st and restrained him.
As the Court has determined the interrogation was non-custodial, further analysis
of the voluntariness of any incriminating statements under M.R.E. 304 and 305 is
not required. to
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5. Ruling.
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The defense Motion to Suppress is DENIED.
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~Iilitary Judge

10

In their written pleading the government indicated no intention of seeking admission of the accused's silence to
Office
question to the accused regarding whether he punched her in the face. The Court deems the
accused's objection under M.R.E. 304(a)(2) lo be moot.
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UNITED STATES
v.

COURT ORDER REGARDING
COVID-19 MITIGATION
MEASURES FOR A CONTESTED
MEMBERS TRIAL

SANQWAN ALLEN
AN/E-3, U.S. NAVY

13 APRIL 2021

5
6

1. Nature of Order.

7

The subject case is currently docketed for a contested members' trial in
Courtroom 1, Building 56, Naval Base San Diego, California, for the dates of 19
April to 23 April 2021. Given the design and layout of the facilities to be used
during this court-martial and in order to mitigate COVID-19 health risks to all trial
personnel and any members of the general public who may desire to attend the
proceedings, the Court orders the mitigation measures detailed below to be
implemented during this court-martial. These mitigation measures address only
those measures that will be taken within Courtroom 1, judicial chambers, and
members' deliberation room. The Commanding Officer, Naval Base San Diego,
and/or Commanding Officer, Region Legal Service Office Southwest may mandate
additional mitigation measures. However, should there arise any conflict between
the measures imposed by this Court and those imposed by any other official
direction, the measures ordered by the Court shall be enforced.

8

9
10

11

12
13
14

15

16
17

1s
19

23

2. The following COVID-19 mitigation measures are hereby ordered by the
court to be observed within Courtroom 1 of Building 56, judicial chambers,
and members' deliberation room during the proceedings conducted in the
above captioned case.

24

3. Measures related to courtroom spaces.

20

21
22

25
26
27
28

a. Absent good cause, sessions of court will be held from 0900-1600 each day.
b. Prior to the commencement of any session of court, all tables, podiums,
chairs, and surfaces within the courtroom, the judicial chambers, and members
deliberation room will be cleaned with appropriate cleaning agents. The cleaning of

I
2

3
4

5
6
7
8

9

IO

11
12
13

these spaces and items will occm· before the start of each day's proceedings, during
the mid-day recess, and at the conclusion of each day's proceedings.
c. To 1·educe "mask fatigue" and to allow for the "airing out" of the courtroom,
the Court will observe frequent recesses through the proceedings. Typically, the
session will be recessed every 45 minutes for a period of 15 minutes. During these
recesses, the courtroom doors shall be opened and fans shall be used to the greatest
extent possible to maximize fresh air flow within the courtroom.
d. Because the members deliberation room and witness waiting areas
adjacent to the Courtroom in Building 56 are insufficient to maintain appropriate
social distancing and lack adequate airflow for use over extended periods of time,
alternate locations for these spaces will be utilized. The Court will conduct an
inspection, in the presence of the parties, of the alternate members deliberation
room prior to its use in deliberations.

1s

e. In order to maximize social distancing, the Court is limiting the number of
spectators 1 allowed in the courtroom to eight (8) individuals. Trial counsel is
directed to designate seating in the spectators' box to ensure minimum social
distancing occurs consistent with this order. Nothing in this order is intended to
interfere with the requirements of an open trial pursuant to RULE FOR COURTS-

19

MARTIAL 806.

20

4. Measures related to counsel. All counsel will wear face masks at all times
while within Courtroom 1 of Building 56 unless granted specific permission by the
Court to remove their mask. Should the Court grant counsel permission to remove
their mask, counsel will maintain six (6) feet of distance from any other participant
at all times while unmasked.
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15
16
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22
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24

25
26

27
28

29

30

5. Measures related to the accused. The accused may, but is not required to,
wear a face mask while court is in session. Should the accused choose not to wear a
mask while court is in session, defense counsel will arrange seating at counsel table
in order to observe appropriate social distancing from the accused. When consulting
with counsel in the courtroom, the accused will wear a face mask. During all periods
of recess, the accused will wear a face mask while within the courtroom.

1 Spectators

are any member of the general public and any individual not specifically
detailed to this court-martial, including, but not limited to, the accused's or victim's family members
and supporters, members of the press, trial team support staff, and supervisory counsel.

6. Measures related to members.
2
3
4

5
6
7
8
9

10

ll
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a. As currently convened, the court panel venire is comprised of 15 members.
To mitigate the increased chance of COVID-19 exposure that may occur with a large
venire, the Court directs that all questions intended for the panel in general voir
dire instead be submitted to the panel in written form . The questions will constitute
a supplemental questionnaire as permitted by RULE FOR COURTS-MARTIAL 912 and
will include the court's preliminary instructions to members as required by RULE
FOR COURTS-MARTIAL 801.
b. Subsequently, all members will be questioned in individual voir dire. They
will be directed to report to Building 56 at 30 minute increments scheduled between
1000-1200 and 1300-1600 on 19 April 2021 and between 0900-1100 on 20 April
2021. The Court will liberally permit follow on questions during individual voir dire
to ensure the parties have had an adequate opportunity to develop potential
challenges. During individual voir dire, members will not wear masks in order to
allow the military judge and counsel to have an unobstructed view.
c. At all other times, members are required to wear a face mask while within
Courtroom 1 of Building 56, unless otherwise directed by the Court.

20

d. During deliberations, members may, but are not required to, remain
unmasked. While in the deliberation room, members shall maintain social
distancing at all times.

21

7. Measures related to other participants and spectators.

22

a. The court reporter is required to wear a face mask at all times within
Courtroom 1 of Building 56.

18
19

23
24

25
26
27
28
29
30
31
32
33

b. The Court directs the appointment of a bailiff and an assistant bailiff. The
assistant bailiff will assist the bailiff in monitoring and assisting the members in
complying with the Court's mitigation measures during recesses and back-and-forth
to the alternate deliberation room. Both bailiff and assistant bailiff are required to
wear a face mask at all times within Courtroom 1 of Building 56.
c. Witnesses are required to wear a face mask when entering and exiting
Cow·troom 1 of Building 56. Prior to swearing in, the trial counsel will direct
witnesses to remove their face mask which will not be worn during testimony.
During examination, counsel will remain at least six (6) feet away from the witness
at all times. Should counsel need to pass any exhibit to a witness on the witness

2
3
4

5
6

7

stand, that exhibit will be passed to the witness via the bailiff. Once a witness is
excused from the stand and prior to the next witness taking the stand, the witness
chair and all surfaces in the witness box will be cleaned with appropriate cleaning
agents.
d. All spectators will wear a mask while within Courtroom 1 of Building 56.
Any spectator who fails to wear a mask will not be permitted to enter the
courtroom.

8

9

So ordered this 13th day of April, 2021.
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STATEMENT OF TRIAL RESULTS
SECTION A -ADMINISTRATIVE

1. NAME OF ACCUSED (last. first, Ml)

I

!ALLEN, SANQWAN D

2, BRANCH

I

jNavy

5. CONVENING COMMAND

3 PAYGRAOE 4. DoO ID NUMBER

II

IE-3

6. lYPE OF COURT•MARTJAL

•

INAVY REGION SOUTHWEST

I

I loencral

I

7. COMPOSmON

8. DATE SENTENCE ADJUDGED

1IApr 26, 2021

IMcmbcD

I

SECTION B • FINDINGS

SEE FINDINGS PAGE
SECTION C -ADJUDGED SENTENCE
9. DISCHARGE OR DISMISSAL

I

INot adjudged

10. CONFINEMENT

14. REDUCTION 15. DEATH

I Yes r

IE-2

"

IN/A

11. FORFEITURES

12. FlNES

Ils1000 per month for 2 months. I IN/A

16, REPRIMAND

I

13. FINE PENALlY

'

I
I

IN/A

17. HARD LABOR 18. RESTRICTION 19, HARD LABOR PERIOD

No (i Yes(' No (i Yes

l

No

Ci

Yes

r

Ci No

IN/A

20. PERIOD ANO LIMITS OF RESTRICTION

lro be restricted to the limits of the brig ror 30 days.
SECTION D • CONFINEMENT CREDIT
21. DAYS OF PRETRIAL CONFINEMENT CREDIT

I

4

22. DAYS OF JUDICIAU.Y ORDERED CREDIT

0

11

23. TOTAL DAYS OF CREDIT

'

I

4 days

11

SECTION E • PLEA AGREEMENT OR PRE-TRIAL AGREEMENT

I=

24. LIMITATIONS ON PUNISHMENT CONTAINED IN THE PLEA AGREEMENT OR PRE-TRIAL AGREEMENT

•

I

was no plea agr,omonL
SECTION F • SUSPENSION OR CLEMENCY RECOMMENDATION

25. DID THE MILITARY JUDGE
RECOMMEND SUSPENSION OF THE
SENTENCE OR CLEMENCY?

26 PORTION TO WHICH IT APPLIES

Yes

..

l

No

r-

I

27. RECOMMENDED DURATION

I

II

2B. FACTS SUPPORTING THE SUSPENSION OR CLEMENCY RECOMMENDATION

I

i

SECTION G • NOTIFICATIONS

Ci

2D. Is sex offender ~tstrallon required In accordana! with appendix 4 to enclosure 2 of DoDI 1325.on

Ye.(' No

30. Is ONA a>llectlon and submission requlllld it accordance with 10 U.S.C. § 1666 and DoOl 15505.14?

Yes(' No (i'

31. Did this case Involve a cnme of domeslk: Ylolenc:e as defined In enclosun= 2 of DoOt 6400.06?

Yes (i No

32. Does this cue trtgge, e ftreann possession pl'Ohlblllon In aa:ordanat with 1B U.S.C. S922?

Ya (i No

r
r

SECTION H • NOTES AND SIGNATURE

33. NAME Of JUDGE (last. first. Ml)

lrEMPLE. CHAD, c.
37.NOTES

I

January20·20

I

34. BRANCH

jNa~

35. PAYGRADE

110-s

36. DATE SIGNED

IIApr

26, 2021

38. JUDGE'S SIGNATURE
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~~8:'okuR1
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1
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6
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FINDING
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VIOLATED

Charge

January 2020

128

UO OR INCHOATE
OFFeNaE ARTICLE
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I

SpcciliCDlion 1:

No1CaU1y

OfTmsc dcscripelon

Age,nwtcd Ass1111h by S1.n111gula1ion or SalToc:alion

Spcclllaition 2:

No1G11U1y

OITcnsc desaip1i1111

Assniv.i1cd Asmult by S1r11111111l11ion or SulTocalion

Spa:ifiadon J:

NotGulll)'

OJJCIUC dcscrip1i1111

Aggnavaicd 11SS11ult with die inRlclion orsuhslanllal bodily harm upon II child under 1he asc or 16 or spc

LIO description

Assoull Consummaled by Ba11ery
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INotGuilcy

!Not Guilty
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I
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CONVENING AUTHORITY'S ACTIONS

POST-TRIAL ACTION
II

SEC'FION A - STAFF JUDGE ADVOCA'FE REVIEW

I. NAME OF ACCUSED (LAST, FIRST, Ml)

2. PAYGRADE/RANK

IIE3

IALLEN, SANQWAN, D.

4. UNIT OR ORGANIZATION

3. DoD ID NUMBER

INAVY REGION SOUTHWEST

I

1

5. CURRENT ENLISTMENT

I111-Dec-2018
7. CONVENING AUTHORITY
(UNIT/ORGANIZATION)

_-_

8. COURTMARTIAL TYPE

I ]General

6. TERM

113 YRS

I

10. DATE SENTENCE
9. COMPOSITION
ADJUDGED

I

I

I

I26-Apr-2021

!Members

Post-Trial Matters to Consiaer
11. Has the accused made a request for deferment of reduction in grade?
12. Has the accused made a request for deferment of confinement?

C'Yes
C'Yes

Ci'No
Ci'No

13. Has the accused made a request for deferment of adjudged forfeitures?

C'Yes
C'Yes
C'Yes

(i' No

Ci'No
r- No

C'Yes

Ci'No

14. Has the accused made a request for deferment of automatic forfeitures?
15. Has the accused made a request for waiver of automatic forfeitures?
16. Has the accused submitted necessary information for transferring forfeitures for
benefit of dependents?
17. Has the accused submitted matters for convening authority's review?
18. Has the victim(s) submitted matters for convening authority's review?

Ci' Yes
Ci' Yes
19. Has the accused submitted any rebuttal matters?
(i' Yes
20. Has the military judge made a suspension or clemency recommendation?
C'Yes
21. Has the trial counsel made a recommendation to suspend any part of the sentence? C'Yes
22. Did the court-martial sentence the accused to a reprimand issued by the convening
C'Yes
authoritv?
23. Summary of Clemency/Deferment Requested by Accused and/or Crime Victim, if applicable.

(' No

C'No
C'No
Ci' No
Ci'No
Ci'No

The Staff Judge Advocate advised the convening authority of his clemency authority under R.C.M. 1110, MCM 2019.

3

On May 2021, victim
written matters.

submitted written matters for your consideration. On 3 May 2021 , the accused was provided with the victim's

**SEE CONTIUNATION PAGE**

24. Convening Authority Namerritle

25. SJA Name

RDML S. D. BARNETT, USN
Commander, Navy Region Southwest

CAPT

26. SJA signature

JAGC, USN

27. Date

•' ~u\'1
-

Convening Authority's Action -

~a.,

ALLEN, SANQWAN, D.
Pagel of 3

SECT1\.JN B - CONVENING AUTHORITY AL flON
28. Having reviewed all matters submitted by the accused and the victim(s) pursuant to R.C.M. I 106/l 106A, and
after being advised by the staffjudge advocate or legal officer, 1 take the following action in this case: [If deferring
or waiving any punishment, indicate the date the deferment/waiver will end. Attach signed reprimand if applicable.
Indicate what action, if any, taken on suspension recommendation(s) or clemency recommendations from the judge.]
**THIS CONVENING AUTHORITY'S ACTION SUPERSEDES THE ACTION DATED 17 MAY 2021 **

I take no action on the findings or sentence.

29. Convening authority's written explanation of the reasons for taking action on offenses with mandatory minimum
punishments or offenses for which the maximum sentence to confinement that may be adjudged exceeds two years,
or offenses where the adjudged sentence includes a punitive discharge (Dismissal, DD, BCD) or confinement for
more than six months, or a violation of Art. 120(a) or 120(b) or 120b:
Not applicable.

31. Date

32. Date convening authority action was foiwarded to PTPD or Review Shop.

Convening Authority's Action -

ALLEN, SANQWAN, D.
Page 2 of3

CONTINUATIO1-.i SHEET - CA'S ACTION AND ENTRY UF JUDGMENT
23. Summary ofClemency/Defennent Requested by Accused and/or Crime Victim, if applicable. (Continued)

On 6 May 2021, defense counsel for the accused submitted matters in response to the victim's post-trial submission and clemency
requesting that you set aside the finding of gullt or, in the alternative, that you disapprove the forfeitures and suspend the restriction.

Convening Authority's Action Page 3 of 3

ORIGINAL
5814
5 Aug 21

JUDGE ADVOCATE REVIEW
UNITED STATES v. AN SANQWAN D. ALLEN, U.S. NAVY

I. On 28 July 2021, I received the record of trial by General Court-Martial convened by
Commander, Navy Region Southwest, in the case of United States v. AN Sangwan D. Allen, U.S.
Navy,
2. I reviewed the record of trial in accordance with the provisions of Article 65, UCMJ; R.C.M.
1201; Manual for Courts-Martial (2019 ed.); and Section 0158, JAGMAN. My conclusions are as
follows:
a. The court was legally constituted and had jurisdiction over the accused and the offense.
b. Each specification of which the accused was found guilty states an offense under the
UCMJ.
c. The sentence, as approved by the convening authority, is within the limits prescribed as a
matter of law.
d. The accused appears to have raised no allegations of error.
e. No corrective action is required or recommended.
3. This review will be appended to the record of trial.
4. The convening authority is requested to provide the accused with a copy of this review and to
ensure that the required service record entries are made.

B. LIU
LT, JAGC, USN

Copy to:
Navy Region Southwest (N00J)
Accused
Record of Trial

ORIGINAL

ENTRY OF JUDGMENT

r
ENTRY OF JUDGMENT
SECTION A - ADMINISTRATIVE
I. NAME OF ACC US ED (LAST, FIRST. Ml)
!ALLEN. SANQW AN D.

2. PA YGRADE/RANK

IIE3

4. UNIT OR ORGANIZ ATION

7. CONVENING AUTHORITY

8. COURT-

(UNIT/ORGANIZAT ION)

MARTIAL TYPE

Navy Region Southwest

I

1

5. CURRENT ENLISTMENT
1

I

3. DoD ID NUMBER

I!General

ln-Dec-2018

9. COMPOSITION

I !Members

6. TERM

I

113 years

10. DATE COURT-MARTIAL
ADJOURNED
1126-Apr-2021

SECTION B - ENTRY OF JUDGMENT
**MUST be signed by the Military Judge (or Circuit Military Judge) within 20 days of receipt**
11. Findings of each charge and specification referred to trial. [Summary of each charge and speci ficalion
(include at a minimum the gravamen of the offense), the plea of the accused, the findings or other disposition
accounting for any exceptions and substitutions, any modifications made by the convening authority or any posttrial ruling. order, or other determination by the military judge. R.C.M. 1111 (b)( I)]

I

CHARGE I: VIOLATION OF THE UCMJ, ARTICLE 128
Plea: Not Guilty
Finding: Guilty
Specification 1 (Aggravated Assault -Strangulation Upon a
In that Airman Sanqwan D. Allen, U.S. Navy, on active duty, did, at or
by strangling her with
near Bremerton, Washington, on or about 3 December 2019, commit on assault upon
his hands.
Plea: Not Guilty
Finding: Not Guilty
Specification 2 (Aggravated Assault-Strangulation Upon
: In that Airman Sanqwan D. Allen, U.S. Navy, on active duty, did, at or
, by strangling her with
near Bremerton, Washington, on or about 4 December 2019, commit an assault upon
his hands.
Plea: Not Guilty
Finding: Not Guilty
Specification 3 (Aggravated Assault - Inflicting Substantial Bodily Harm Upon
In that Airman Sanqwan D. Allen, U.S. Navy, on
active duty, did, at or near Bremerton, Washington, on or about 6 December 2019, commit an assault upo
by striking her in the face with his fist and did thereby inflict substantial bodily harm upon her, to wit: a laceration requiring stitches.
Plea: Not Guilty
Finding: Not Guilty, but of the lesser offense of assault consummated by a battery: Guilty.
NOTE: Appellate Exhibit LXXVI is the 17 May 2021 CA Action that was superseded by the CA Action dated 23 July 2021.

Entry of Judgment -

ALLEN, SANQWAN D.

Pagel of 3

..-------------(
12. Sentence to be Entered. Account for an) modifications made b) reason of any post-trial action by the
convening authority (including any action taken based on a suspension recommendation). confinement credit. or any
post-trial rule. order. or other determination by the military judge. R.C.M. I I I l(b)(2). If the sentence was
determined by a military judge. ensure confinement and tines are segmented as well as ira sentence shall run
concurrently or consecutively.
The Members (unitary sentencing) adjudged the following sentence:

- To be reduced to the pay grade of E-2;
- To forfeit $1,000 pay per month for two months; and
- To be restricted to the limits of the brig for 30 days.
Plea Agreement:
- None.
CA's Action:
- The convening authority took no action on the findings or sentence.
Confinement credit:
-None.

13. Deferment and Waiver. Include the nature of the request, the CA's Action, the effective date of the deferment,
and date the defennent ended. For waivers, include the effective date and the length of the waiver. RCM I I I l(b)(3)
Not applicable.

14. Action convening authority took on any suspension recommendation from the military judge:
Not applicable.

Entry of Judgment -

ALLEN, SANQWAN D.
Page 2 of 3

15. Judge's signature:

T PL C
EM E. HAD.CHRIS
TOPHE

16. Date judgment entered:
Digitally signed by
TEMPLE.CHAD.CHRISTOPHER
Jul26,2021
~!~!:s;o21.0?.2612:36:1s-0Too·

17. In accordance with RCM 1111 (c)( 1). the military judge who entered a judgment may modity the judgment to
correct computational or clerical errors within 14 days atier the judgment was initially entered. Include any
modifications here and resign the Entry of Judgment.

18. Judge's signature:

I

Entry of Judgment -

19. Date judgment entered:

11

I

ALLEN, SANQWAN D.
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APPELLATE INFORMATION

THERE IS NO APPELLATE
INFORMATION AT THIS TIME

REMAND

THERE WERE NO REMANDS

SUPPLEMENTAL COURT-MARTIAL ORDER

