CERTIFIED RECORD OF TRIAL

(and accompanying papers)
of

BECKER

CRAIG

(Last Name)

LT/O-3E

R.

(First Name)

-

MI

(DoD ID No.)

EXPLOSIVE ORDINANCE DISPOSAL MOBILE 12

U.S. NAVY

DETACHMENT NEWPORT

(Unit/Command Name)

(Branch of Service)

(Location)

By
General Court-Martial (GCM)

COURT-MARTIAL

(GCM, SPCM, or SCM)
COMMANDER

Convened by

(Title of Convening Authority)
NAVY REGION EURAFCENT
(Unit/Command of Convening Authority)

Tried at

On
(Place or Places of Trial)

12 APRIL 2022 TO 30 APRIL 2022
(Date or Dates of Trial)

Companion and other cases
(Rank, Name, DOD ID No., (if applicable), or enter “None”)

DD FORM 490, MAR 2019

The previous version of this form may be used until no longer required.

(Rank)

CONVENING ORDER

DEPARTMENT OF THE NAVY

22Mar22

GENERAL COURT-MARTIAL AMENDING ORDER CY19-1A
The following members are detailed to the general court-martial convened by order CY19-1, this
command, dated 29 January 2019, for the trial of Lieutenant Craig Becker, U.S. Navy, only:
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The following members, detailed to the general court-martial convened by order CY19-1, this
command, dated 29 Janumy 2019, are hereby relieved for the trial of Lieutenant Craig Becker, U.S. Navy,
only:
Captain
Nurse Corps, U.S. Navy
Captain
Supply Corps, U.S. Navy
Captain
U.S. Navy
Commander
Civil Engineer Corps, U.S. Navy
Commander
Nurse Corps, U.S. Navy
Commander
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Lieutenant Commander
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I authorize up to two alternate members if excess members remain upon completion of the voir dire
process.

C.S.GRAY
Rear Admiral, U.S. Na
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TRIAL COURT MOTIONS & RESPONSES

NAVY-MARINE CORPS TRIAL JUDICIARY
JUDICIAL CIRCUIT
GENERAL COURT-MARTJAL

UNITED STATES

DEFENSE MOTION TO COMPEL
DICOVERY

v.
CRAIG R. BECKER

LT/0-3
U.S. NAVY

19 April 2019

Issues Presented
The defense asks this H onoi-able Cou11 to order the govermnent to produce each item
of evidence discussed in this m otion. The government has been cooperative during the
ongojng discovery process.

Facts

First Discove,y Request
I. On 30 January 201 9, the defense requested, inter alia, the following discovery: See
Enclosure.
a. Para I (e ): Any results or reports of physical or m ental examinations, a nd of scientific
tests or experiments, or copies thereof, which are within the possession, custody, or
control of the government or agents thereof, including closely aligned civilian authorities
or e ntities, and which are material to the preparation of the defense or are intended for
use by trial counsel as evide nce in the prosecution case-in-chief at tria l; and all of the raw
data from any such examination, test or experiment;
Para I (g): Names, contact information, and a synops is of expected testin1ony of witnesses
the government intends to call in the prosecution case-in-chie(
Para 1U): Names, contac t infonnation, and a synops is of expected testimony of witnesses
the govenune nt intends to call at presentencing proceedings, if any.
Para l (m): A written list of a ll stateme nts, ora l or written, m ade by the accused that are
re levant to the case and which the government intends to use in the prosecution case-inc hie f. This includes statements that are within the control of the government and military
law enforceme nt agents, including closely aligned c ivilian authorities or e ntities,
witnesses, or consultants.
App. Exh. _

Page _

of_
Appellat Exhibit VIII
Page 1 of 9

Para l(x): All laboratory reports, expe11 conclus ions or statements, chain of custody
documents, forensic notes, and other evidence or documents relied on by govenunent
experts in the perfonnance of their ser vices. T lus includes hut is not limited to a ny
laboratory tests, field tests, and reports thereo1: including but not limited to DNA,
fingerprints, blood samples, handwriting exemplars, and chemica) analyses. regardless of
the results of the tests.
Para l(aa): Any agency or law enforcement documents and data, from both United States
and international law en forcement agencies, made in connection with this case, along
with all attachments or enclosures. This request encompasses all fo1ms and documents,
including witness reliability forms, data sheets, a nd other re levant documents. This
request includes, but is not limited to, the following re levant doculllentation:

(I) Interview logs;
(2) Interview records;

(3) Source dossier and fonns related to any Confidential In formants;
(4) Infonnants· notes;
(5) Any document detailing the disbursement of any funds in suppm1 of the

investigation in this case;
(6) Investigative records checks, including NCIC c hecks on any person during the
investigation of this case:
(7) Any documents related to searches and seizures;

(8) NCIS Case Activity Logs;
(9) Internal communications, emails, or other documents used to btie f, respond to,
and/or request investigative activities related to this case. This specifically includes any
communication between law enforcement and:

(a) a member of the accused 's co1m11and,
(b) the convening authority,
(c) the command or convening authority's staff judge advocate, legal officer, or
any command services attorney providing legal services to the command or the
convening authority. or Trial Counsel ol' Member of the Trial Counsel Assistance
Program, or
(d) any officer directing the investigation.

2
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( 10) All records reflecting the chain of custody of any evidence seized and/or
tested; and
(11 ) All p ersonal or bus iness notes, memoranda, and other writings prep ared by
investigators oot furnished pursuant to any other provis ions of this request. This request
is not limited to fonnatted or typed rep orts, but also includes any and all "rough" or
handwritten notes, memoranda, and documents in the possession of NC IS spec ial agents
or any other Govenunent investigation agents.
Para I (bb): A list and copy of aJI investigative reports, including th e statements of all
witnesses or potential witnesses as well as the results o f all interviews and conversations
with anyone used to develop the case against the accu sed and any recordings thereof
Para l(ee): Any other evidence from unit personnel fiJes or civilian personnel files
demonstrating disciplinary actions against a potential government w itness.
Para I (gg): The contents of any prior inconsistent statement or any statement tend ing to
show bias or motive to fabricate made by any potential witness in this case known by the
govermnent or agents thereof, including closely aligned civilian authorities or entities.
Para 2(a): Statement o f identification for all videos and photographs provided that were
not included as p art o f a repmi. T he statement is to identify the photograph or video by
bate stamp number and inc lude a description o f the photograph or video, who took the
photograph or video, and when the photogt'aph or video was taken.
Para 2(b ): Copies of the raw data for all electronic devices searched in connection with
and
th.is case including but not li1.nited to the devices belong ing to LT and Mrs.
Mr.
Para 2(c): Copies of all written communications between the RLSO and NCl S or other
M ilitary Command regarding the decis ion whether or not to prosecute the alleged 201 3
assault.
Para 2(d): Copies of all communications between NCJS and RLSO or TCAP personnel
regarding this case.

Para 2(e): Copies of all notes taken by NC IS, RLSO, or TCAP personnel when
interviewing witnesses in order to assist in determination whether or not the U nited States
should assert jurisdiction over this case.
Para 2(f): Copies of all communications to or from DOD personnel, including NCIS and
Navy Judge Advocates regarding the issue of whether or not to assert jurisdiction in this
case.
Para 2(1): Copies of any documents from the Federal Police at

referenc ing

3
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Para 2(q): All communications e-m.11!, , mi:mns . re col'ds, tlcrs. <l u1.·t1nH:nt,,. rcpnrts,
p.1..:l-..1 _e,. p11\• er p 11111 1 pn:!-.cn l ul ions. ..:ndor.,,c1n~nh , and n::spl1n s1.•s l'rom or lo
\dmiral Michel le Hownrd regarding the LT Craig Bed~r malll!r while sh,:" a-;
, and
.
Para 2(r): A ll conununications . 1.. 1,1 1tl,. 1 1c m o s . records, ...itcrs. d1,ct111h.. 111'- rqwrh .
p.. 1.,ka~c-.., pt,\\ ..:r p11in1 p, ..:, 1. 1l rilions, 1..' tH l1 11·..;~•nH.'llh. and resptinscs fro111 or to

Admiral .lames Crnwlord . Judge Ad vocate Gencrul (Rctin.:d) rcgar<ling the L I
Craig Becker mailer\\ hilt: he: wac; thi.: Nav y Judge Advucat.; Gcn1,;ra l or Dcpuly
.ludgc Aclvocalc (icncr,11.
Para 2(s): A complete copy of all communications, e -nnih. records, m..:mos, dlt:r!).
d , ,i: 111rn.'111, report!>, p _11. k.1gc,, p '" er f11 11 n1 l'lc..''-Clllation'>. ~ 11dnr'-Clll1..nt,, and
response s regarding the deci s ion nfthc U nite<l Stale:~ Nuvy and the l lnit1.:d Srnll.'s
( i uH-rnmcnl lo initially n.:lus1.: to assert jurisdiction in the c.:use ol LT Crnig
Becker.
Para 2(j): The government is farther requested to obtain and provide all docume nts from
the State of Florida that relate to the 200 J/2002 commitm ent of Mrs.
This
commitment is c o1m1101ily refe1Ted to as '' Baker Act" and can last up to five days. The
events leading up to this commitment occurred prior to M rs.
marriage a nd as
suc h, the government is requested to utilize Mrs.
ma iden name and other
identi fying info1m atio n when obtaining these documents.

First Government Response
2. The government respo nded to the defense' s request o n 25 February 2019. See
Enclosure.
3. The government partia lly granted the defense' s request and is continuing to provide
disco very. However, there are some outstanding issues that should be addressed o n the
record.

Burden of Proof
4. As the moving pruty, the Defense has the burden of persuasion. R.C.M. 905(c)(2).
The burden o f proof is by a prep onderance of the evidence. R.C.M. 905(c)( 1 ).

Law
5. The Court should compel production of the discovery requests discussed be low
because each item is necessary and materia l to provide LT Becker an adequate
opportunity to prepare a defense. Discovery practice under R.C.M . 701 promotes full
discovery that eliminates 'gamesma nship' from the discovery process and is quite liberal.
United States v. Roberts, 59 M.J. 323, 325 (C.A.A.F. 2004). Providing broad discovery
4
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contributes to the orderly administration of military justice because it reduces pretrial
motions practice, surprise, and delay at trial. Id.
6. A trial counsel cannot avoid discovery obligations by leaving relevant evidence in the
hands of another agency. United States v. Stellato, 74 M.J. 473, 484-85 (C.A.A.F. 2015).
"A1ticle III cou,ts have iclenti fied a number of scenarios in which evidence not in the
physical possession of the prosecution team is still witllin its possession, custody, or
control. These include instances when: ( 1) the prosecution has both know ledge of and
access to the object; (2) the prosecution has the legal right to obtain the evidence; (3) the
evidence resides in another agency but was part or a. joint investigation; and (4) the
prosecution inherits a case from a local s heriffs office and the object remains in the
possession of the local law enforcement.'' Id (internal citations omitted,).
7. The only restrictions placed upon liberal defense discovery are that the infon11ation
requested must be relevant and necessary to the subject of the inquiry, and the reqt1est
must be reasonable. United States v. Reece , 25 M.J. 93, 95 (C.M.A. 1987). The Military
Rules of Evidence establish ''a low threshold of relevance." Id. Relevant evidence is "any
evidence having any tendency to m ake the existence of any fact that is of consequence to
the determina1ion of the action more probable or less probable than it would be without
the evidence."' Id quoting M.R.E. 401.
8. Evidence is material when there is a reasonable probability that its disclosure could
engender a different resu lt, creating reasonable doubt that did not otherwise exist. United
States v. Ki11ney , 56 M.J. 156 (C.A.A.F. 2001 ). ln applying the materiality test, military
courts "give the benefit of any 1·easonable doubt to the military accused." United States v.
Green, 37 M.J. 88. 90 (C.A.A.F. 1993).

Argument
9. The defense and government are wor king together to resolve discovery issues. The
defense has identified the following issues that should be addressed on the record .

Para I (e): The defense has been consulting with confidential expert consultants. It
appears that the defense is missing raw data, hard drives, photos, and reports that will be
required for the assigned experts to complete their respective analysis. Tllis would
include mirrored copies of all computer hard drives and smart phones, all photographs
from autopsy, all testing results and data relating to autopsy, all testing results and
measurements from all accident reconstruction, all electronic dates in electronic fonnat
including the "electopherograms" regarding the DNA testing,
Para l(g): The defense requests that names, contact infonnation, and a synops is of
expected testimony o f witnesses the government intends to call in the prosecution casein-chief. This has been on ongoing process and the defense requests an updated list.
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Para 1U): Names, contact infonnation, an<l a synopsis of expected testimony of witnesses
the government intends to call at presentencing proceedings, if any. This has been on
ongoing process and the defense requests an updated list.
Para I (m): The investigation contains many statements made by LT Becker over the
years. Many of the statements are not relevant to the case. The defense requests that the
government na1Tow the scope of all the stateme11ts that are buried in a vast investigation
and provide a written list of all statements, oral or w ritten, made by the accused that are
relevant to the case and which the government intends to use in the prosecution case-inchief. This includes statements that are within the control of the government and military
law enforcement agents, including c losely aligned civilian authorities or entities,
witnesses, or consultants.
Para l(x): The defense has been consulting with confidential expert consu ltants. It
appears that the defense is missing raw data, hard drives, photos, and reports that will be
required for the assig ned experts to complete their respective analysis. This would
include minored copies of all computer hard drives and smart phones, all photographs
from autopsy, all testing results and data relating to autopsy, a ll testing results and
measurements from all accident reconstruction, all electronic dates in electronic format
including the " electopherograms" regarding the DNA testing,
Para l(aa): It is apparent that the defense is missing the requested records that pe11ain to
the 20 13 assault case. The case was investigated by CID and NCIS and was reviewed by
the Regional L egal Service Office before it was rejected for prosecution. The defense is
missing case activity repo11s, agent notes, witnesses' statements, communications, and
the comp lete investigation from C ID and NCIS.
Para l(aa)(6): The defense also requested an investigative records checks, including
NCIC checks on any person during the investigation of this case. The records are
ce1tainly relevant for any w itness that will testify.
Para I (aa)(9): This request was denied as overbroad. This is a high-profile fast-degree
murder case that has generated a vast amount ofresponsive material. A FOJ request was
filed in this case that generated over 300 pages of responsive documents. A review of the
documents reveals that there is a substantial amount o f material missing including
communications from Adm iral Crawford who was involved in the case. There was also a
flul1'y of activity when
refused to request jurisdiction in this case pursuant to the
The government has only provided a fraction of the requested documents.
Para 1(aa)( I0): T he defense is missing complete investigative reports and statements
from the eye-w itnesses to the event. The defense is also missing a ll of the repotts and
statements pe11aining to all of the crime scene reenactments. NCIS was present during
some of the reenactments and the defense does not have any notes of the events.
Para 1(bb): This has been on ongoing process. The defense believes that we are missing
an ROI from 28 March 2019 and a lso the above referenced material from the 2013
assault incident.
6
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Para I (ee): Any other evidence from unit personnel files or civilian personnel files
demonstrating disciplinary actions against a potential government witness.
Para I (gg): The contents of any prior inconsistent statement or any statement tending to
show bias or motive to fabricate made by any potential witness in this case known by the
government or agents thereof, includihg closely aligned civilian authorities or entities.
Para 2(a): The defense is in possession of many photographs and videos. However, it is
proven to be impossible to establish the foundation requirements for all of the photos and
relevance.
Para 2(b): Copies of the raw data for all e lectronic devices searched in connection w ith
this case including but not limited to the devices belonging to LT and Mrs.
and
Mr.
The requested data has been requested by Mr.
so
he may complete his forensic review and assist the defense.
Para 2(c): Copies of all written communications between the RLSO and NCIS or other
Military Command regarding the decision whether or not to prosecute the alleged 2013
assault. The available records reveal that the 2013 incident was thoroughly reviewed by
NCIS and the RLSO. However, it appears that the defense is missing the complete case
file.
Para 2(d): Copies of all communications between NCIS and RLSO or TCAP personnel
regarding this case. This is a high-profile case that generated a substantial amount of
communications regarding jurisdiction, pre-trial confe1ment, and witness availability.
The defense is missing a substantial amount of communications including all
communications from Admiral Crawford.
Para 2(e): Copies of all notes taken by NCIS, RLSO, or TCAP personnel when
interviewing witnesses in order to assist in dete1mination whether or not the United States
should assert j urisdiction over this case. When the government first interviewed
witnesses, they claimed that relevant witnesses would not cooperate. This was the
cornerstone for rejecting the case. However. when the defense interviewed key
witnesses, they confirmed in writing that they were not con tacted about the case. The
defense requires a ll ofthe notes and communications to support future motions.
Para 2(f): Copies of a ll communications to or from DOD personnel, including NClS and
Navy Judge Advocates regarding the issue of whether or not to assert jurisdiction in this
case. The defense has been in litigation regarding this matter for years. [n fact, the issue
of jurisdiction was litigated in Federal District Court. The State Department also got
involved in the case. T he government has not provided a fraction of the paperwork that
has been generated in this case.
Para 2(1): Copies of any documents from the Federal Police at

referencing

7
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Para 2(q): All communications. e•111,1tl:-i., nh.·mc.h. re cords . 11.. Hers. dnn1m1.:11t:-. rcp u1 ts,
p~h.k,t~v,. p11v 1.r p111nl rr1.·-..1.:11 tulio11s. cnd\1r-..u,11.~n1:,;, a nd responses from lll' lo
Adnural Mi~hclle I Inward regardrng the LT Craig Bcd~cr nrntl1.:r while .sh\.'.,, a,. and
This i-, a high-pronlc ~asc 1hat was
litignh:d 111 the Federal Distritl Court. Tlte go, crnmcnt has on l y pn)\ idcd a
fraction of the n.:quested dneumcnts.
Para 2(r): All communications. 1.. 111,1ds, mem os, records, k ttcrs. drn.. um1.·11h. n:p1)rts.
p,11. kag1..'" , po\\ 1.:1 pnml pn.::-.e11 tat ions, 1.:11dor....1.:1111.:11h, and ri.:sponscs from or to
Admiral .l umcs Crawford. Judge Advocate General (Retired) rcganl1ng the L l
Craig Bcl-ker mutter whik he \\as th e N,l\y Judge J\Lhocall.: Ckncrnl itt Di..:putv
Judge Ad, oc.1te G.::ncral Tins is a higb-profik case thal w:is litigatcd in the
Federal District Court. The go\ ernmi..:nl ha~ only provided a fractwn of the
rcquc!-.tl.!d docu1m:nts

Para 2(s): A complete copy of all communications, e -111a1b, records, memos. k't krs.
dnct11l1cni.... reports. pad,..ig~ s, po,, er ptiint pn:sen tations, cthh1rs1:mcnt:-; , and
respon::,cs regarding the decision or the United Stales N,1\- y and lhe United States
Gnvcrnrnent tu initially refuse to ,hSL-rtjuri:sdiction in the case
LT Craig
l3!.!ckcr. 1 hi~ is u high-prpfiJe case that \.\as litigated i n the h:dernl Dis trict Ct1ur1.
The go\ ernment has only prm 1tkd a fract io n
the requested documcnts.

or

or

Para 2U): The government is further requested to obtain and provide all documents from
the State of Florida that relate to the 2001/2002 commitme nt of Mrs.
This
commitment is commonly refened to as " Baker Act" and can last up to five days. It is
not disputed that Mrs.
was involuntarily hospitalized for
10. The defense submits that all the above requested information is re levant and material,
and under the circumstances, very reasonable. These items will produce admissible
evidence for trial, for motions practice, or for impeachment. Finally, as a matter of parity
and equality of access to information, the defense submits that this Court should order the
production of the above requested evidence. The Government has access to most, if not
all, of what has ben requested. The defense merely asks for equal access, as required by
law.

Relief Requested
11. The defense respectfully requests this Court compel the government to produce each
item discussed in this motion.

Motion Hearing
12. Cf this motion is opposed by the government, the Defense requests this motion be
argued during the motion hearing in this case. We further request the opportunity to
establish our facts and support our arguments th.rough the testimony of the witnesses. lI

8
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thjs motion is not opposed by trial counsel, the Defense requests this motion be granted
without hearing.

Enclosures
A. First Discovery Request

B. Government's Response lo Defense' s Discovery Request
For the Defense

JEREMIAH J. SU LLIVAN, Ill
Defense Counsel

CERTIFICATE OF SERVICE
I certify that I caused a copy of this motion to be served on the Military Judge a nd trial
counsel via e-mail on 19 April 2019.

JEREMIAH J. SULLIVAN, III
Defense Counsel

9
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NAVY-MARINE CORPS TRIAL JUDICIARY
JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

2

3
4

THE UNITED STATES OF AMERICA
V.
CRAIG R. BECKER
LT
USN
5
6
7

GOVERNMENT RESPONSE TO
DEFENSE MOTIONS TO COMPEL
DISCOVERY AND WITNESS LIST

26 APRIL 10

1. Nature of the Motion.
The Govenuuent hereby responds to both the Defense Motion to Compel Government

S

Witness Jnfonnation and the Defense Motion to Compel Discovery. The Govenunent

9

respectfully requests the Court deny the outstanding discovery requests in the D efense's motion.

10
11
12

JJ

2. Burden of Proof.
As the moving pruty, Defense bas the burden of persuasion. '
3. Statement of Facts.

The Government concurs with Defense's Surnmru·y of Facts. Re levant facts pertaining to

14

the Government' s previous responses to listed items are included in the discussion section.

15

4. Discussion.

16

a. Statement of Law regarding Discovery.

17

Defense access lo evidence is governed by Article 46 of the U nifo1m Code of Military

18

Justice (UCMJ) and Rules for Courts-Martial (R.C. M.) 701-703. Article 46 states that trial and

19

defense counsel shall have equal opportunity to o btain evidence. R.C.M. 701 addresses

20

discovery, w hile R.C.M. 703 addresses production. Pursuant to R.C.M. 701, the Government

1 R.C.M. 905(c)(2).
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must disclose items in its possession which are "relevant to defense preparation." 2 Under R.C.M.
2

703; the Government must obtain and produce "relevant and necessary" evidence upon Defense

3

request. 3 Any request for production of evidence must "list the items of evidence to be

4

produced" and ''include a description of each item s uffic ient to show its relevance and

5

necessily.'' 4 T he defense has not done this for a s ing le item requested in their discovery request

6

or their motion.
The Government has an obligation under Article 46 to remove obstacles from Defense's

7
8

access to infonnation. 5 This obligation however. does not " relieve the defense of its

9

responsibility to specify the scope of its discovery.''c, Defense is in " the best pos ition to know

LO

what matters outside of tl1e investigative files," and A1iicle 46 is adequately protected "by

lJ

requiring the defense to provide a reasonable d\;:gree of specific ity as to the entities, the types of

12

records, and the types of information that are the subject of the request." 7

13

In detennining wheilier evidence is "relevant and necessary," the military judge may refer to

14

M.R.E. 401.~ A military judge does not abuse his or her discretion by denying Defense·s motion

15

to compel where Defense fai ls to present a theory of relevance adequate to justify production.9

16

b. Analysis of Law of Discovery Materials.

17

The Government stands by their Discovery response, dated I March 20 19. Though

18

info rmed previous ly, the Defense has not asked for access to any electronic devices in the

1

R.C.M. 70 1( a)(2)(A).
R.C.M. 703(1)(1 ).
~ R.C.M. 703(/)(3) ( italics added).
5 United States ,,. Williams, 50 M.J. 436, 442-43 (C.A.A.F. 1999).
6 lei. al 442-43.
7 Id. at 443,
R See U11ited Stares ,,. Cmner. 69 M ..T. 104, 107~08 (C.A.A. F. 20 10).
9
ld. (emphasis added).
3

2
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possession of the Government. In addition, they have not asked for access for any biological
2

material for further testing.

3

Paragraph l (e) (x): rf the Defense is missing items regarding photographs, hard drives, etc..

4

then the Defense shou ld let the Government know what they are missing and we will provide it.

5

There were not "min·ored copies" of computers or smart phones taken. Data pulled from
cell phone is located on a CD previously provided to the De fense as

6
7

Mr.

physical cell phone was not retained by the Government. The

X

accused 's cell phon.c data pull is

9

NCIS possession in

and

The cell phone is cutTently in

and can be made available to the Defense if requested.

to

Computer extractions and ipad extractions are located on

11

were returned to the accused and others retained by the Government, and similar to the cell

12

phone are located in

13

e-mails obtained at the request of the Defense is

!4

contained in the autopsy report

Some of these devices

and can be made available to the Defen se. The victim's work
Autopsy photos are currently

15

The Government w ill request standalone electronic copies of all photographs, notes and

16

raw data from the autopsy.

17

The Government will request all notes, raw data from the accident reconstruction.

18

The Government has already asked for and will follow up regarding the electronic data

19

for all ONA and toxicology repol1s.

20

Paragraph l (g) (j): The Govenunent is under no legal obligation to provide a synopsis of

21

testimony of witnesses and wishes for the court to make a ruling on this matter. The

22

Government has provided contact infonnation for all but one witness (currently seeking) and the

3
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Defense has a Defense Investigator stationed in
2

and the Defense Service Offices

has a budget to allow this individual to conduct a Defense focused investigation.

3

In addition, on 22 April 20 I 9, as a professional couitesy and not out of legal obligation,

4

Ti-ial Counsel spoke to Detailed Military Counsel, went over every witness on the Govemment

5

witness list, and noted that two main witnesses were inadve1tently left off. This conversation

6

included what the basis of the witnesses' testimony. The Government has gone well beyond

7

their legal requirements in this case.

8

Paragraph J(m): The Govemment has previously stated that all known statements have been

9

provided in discovery. Once again, as a professional cou1tesy on tbe 22 April 2019, dw-ing a

10

phone call between Trial Counsel and Detailed Military Counsel. the Government agreed to

11

provide each statement in writing to the Defense by 3 June 2019, eight days before the next

12

motions are due.

13

Paragraph l (aa): The Government has received confi rmation that NCTS paper files were

14

destroyed in June 2015, as standard protocol after the case was closed out without any fu11her

15

action. Only the electronic files remained which are

16
17

RLSO

also confo111ed that no additional infonnation exists in their files, as well.
The Government has reached out to Army CID and the Almy MP' s office to determine if

18

any additional documents exjst and will provide a response, when one is received.

19

Paragraph l(aa)(6): The Government sought all negative information from the

20

Police and local

21

previously disclosed to the Defense no negative material was found. In addition, the

22

Government sought all negative infcmnation from all Anny CTD and NCTS agents who worked

Federal

Police regarding all police/investigators who worked on the case, and as

on the case and received a negative. Defense specifically requested, "Investigative records

4
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checks. inc]udjng NCl C checks on any person dming the investigation of this case." The
2

Government stands by their response as being overbroad and denying this request.
The Government wi ll conduct the appropriate checks on all witnesses to be called during

3
4

this Court-Martial.

5

Paragraph l(aa)(9): The Governme nt stands by our response that this is overbroad.
Defense broadly asked for the follow ing information:
"Internal communications, emails, or other documents used to brief, respond to, and/or request
investigative activities related to this case. This specifically includes any communication between
law enforcement and:

6

7
8
9
10
11
12

13

(a) a member of the accused"s command,
(b) the convening authority,

14

15
16
17
18

(c) the command or convening authority's staff judge advocate, legal officer, or any command
services attorney providing legal services to the command or the convening authority, or Trial
Counsel or Member of the Trial Counsel Assistance Program, or

19

(d) any officer directing the investigation .''

20
21

Paragraph l (aa)(JO): The Government does not understand the Defense's positon. This

22

paragraph requested chain of custody documents. Not notes and reports. ff this was supposed to

23

be Paragraph I (aa)( ll ), then NCl S did attend the reenactment as a guest and not in a law

24

enforcement entity. They did not take notes during the reenactments_ Multiple reports have

25

been reproduced for the reenactments, but once again the Government does not understand what

26

specifically the Defense is looking for.
The Government has a lready requested all notes taken by the

27

Federal Police and

2g

local

Police.

29

Paragraph l (bb): 20 13 DV incident is answered in our response to Paragraph l(aa). The

JO

March ROI is

5
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Paragraph 1( ee): The Government has responded for all law enforcement perso1mel involved
2

in this case. We will request for all military and

Medical/Lab personnel when final

3

witness lists are finalized.

4

Paragraph l(gg): We stand by our previous response. lf the Defense is seeking something

5

specific, they have not articulated it. We have requested all negative information from law

6

enforcement already and will do as stated in our response to paragraph l (ee).

7

Paragraph 2(a): The Government has answered numerous questions regarding pictUJ·es, All

8

pictures are referenced in the discovery, a nd if there are still questions then Defense just needs to

9

ask.

10

Paragraph 2(b): Same response as in Paragraph l(e) (x).

ll

Paragraph 2(c): The Government reached out to NCIS and the Command Services department

12.

head for RLSO

13

Violence incident. The Command Services Depa1tment Head LCDR

14

today, 26 Apri l 2019, telephonically that no additional documents in the RLSO possession exist

15

regarding this incident and that all files should have been destroyed and that is why they cannot

16

find anything relating, as the case never went forward.

17

Paragraph 2 ( d): The Government stands by our previous response. The request "Copies of all

18

communications between NCTS and RLSO or TCAP personnel regarding this case.'' is

19

unreasonable, not legally required and is extremely overbroad. In addition, once again the

20

Defense fails to provide their justification as required by R.C.M. 70 I as to how is this relevant to

21

the defense preparation.

,,,,

Paragraph 2(e): Trial Counsel spoke to NCIS regarding this matter on 22 April 20 19, and

23

produced the only written document relevant

NC!S has provided all documents relating to the 20 13 Domestic
confirmed

on 23 April 2019. This

6
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document contains infonnation of individuals the Government contacted or attempted to contact.
2

In addition, Trial Counsel spoke to CDR K im Kelley, .IAGC, USN and CDR

3

telephonjcally on 22 April 2019. Both stated they did not create notes during the meetings. Their

4

purpose was to provide information about the U.S. Military Court-Mrutial process, to answer any

5

questions potential witnesses may have had and to dete1mine if the individual would participate

6

as a witness. The findings of the interviews were summarized by RLSO

7

provided to the S.IA for

8

provided and the specific relevant pages are

9

Paragraph 2(j): This event took place about 13 - 15 years prior to the homicide of the victim

and

in January 2017. These docwnents have previously been

10

and is not relevant to the defense preparation. However, the Govenunent has sought information

11

about this event from the Victim's father, Mr.

12

and her roommate at the time,

However, neither individual could provide tbe hospital/clinic/facility that the victim

13

went to. The Govemment will seek this information if the Defense can provide us with the name

14

of the facility. The Defense bas not done so and the Government is under no obligation under

15

R.C. M. 703 to go on a fishing expedition for the Defense.

16

Paragraph 2(1): The Government failed to provide the one-page document that we had during

17

our post-32 discovery update and that was rectified on 26 April 2019. The relevant page is

Ill

19

Paragraph 2 (f), (q), (r), (s): The Defense has not articulated why this material is relevant to

20

defense preparation. They just continue to state, "Thjs is a high profile case that was litigated in

21

the Federal District Court.'' Further, they mentioned that they have been seeking this

22

information for "years," yet tllis Court-Martial was only preferred about 8 months ago. FOIA

23

requests and litigation from c ivil cases are not the same as discovery under R.C.M 701 or 703 .

7
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ln addition, if the Defense is seeking these documents for any other purpose 0U1er than this
2

Cou11-Martial. then it is not an appropriate use of these documents. Still, the Government has

3

attempted to obtain as many documents as we could and have sought all documents from

4

and Office of the Judge

5

Advocate General for the Navy . The Govenunent has still provided over 265 pages of discovery

6

related to this matter.

7

Further, the Government cannot see a legally justifiable reason behind th.is request. Any

8

decision made by any person within the Department of U,e Navy was overturned by the decision

9

of Secretary Mattis to asse11 jw·isdiction. Fu1ther. the Defense specifically requested that the

10

United States Military assert jurisdiction and Secretary Mattis followed their request. Any

11

decision by the Navy not to assert jurisdiction (even though their justification is fully included

12

within the disclosed discove1y) is not relevant for this proceeding.

13

5. Evidence. The Government offers the following documentruy evidence in support of this

14

motion:

15

Government Exhibit 6: E-mail Exchange regarding Admiral Crawford e-mails;

16

Goven1ment Exhibit 7: E-mail Exchange regarding Ad1:niral Howard e-mails;

17

Government will rely upon Defense Exhibits: A and B.

18

6. Oral Argument. Unless conceded by the Defense based on the Government's pleading. the

19

Government does desire to make oral argument on this motion.

20
21

22

8
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7. Relief Requested. The Government respectfully requests that this H onorable Court deny the

Defense's motion.
3

4
5

Paul T. Hochmuth

6
7

8
9

JO

CERT IFI CATE OF SERVI CE

11

12
13
14
15
16
17
18

I hereby ce11ify that. on 26 April 20 19, I caused to be served a copy of this motion on
the defense counsel for the government a nd the court.

Paul T. Hochmuth

9
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NA VY-MARINE CORPS TRIAL JUDICIARY
UDICIAL CIRCUIT
GENERAL COURT-MARTIAL

UNITED STATES
v.

CRAIG R. BECKER
LT/O-3
U.S. NAVY

DEFENSE MOTION TO DISMISS:
MULTIPLICITY/UNREASONABLE
MULTIPLICATION OF CHARGES
19 APR 2019

1. Nature of Motion 1
The Government has charged Lieutenant Becker with two specifications of assault
consummated by a battery and one specification of murder for conduct that is alleged to have
occurred in August 2013 and October 2015. Based on these same acts, the Government has also
charged Lieutenant Becker with conduct unbecoming an officer and a gentleman, stating that he
did physically and emotionally abuse his wife between August 2013 and October 2015. With
respect to the physical abuse, this charging scheme is multiplicious, and either the physical abuse
portion of Charge Ill or Charges I and II must be dismissed. R.C.M. 907(b)(3)(8). Additionally,
because the bases for each specification are substantially the same transactions, the Defense
moves to dismiss Charge III. R.C.M. 906(b)(l2).

2. Summary of Facts

1

The defense has also filed A Motion to Dismiss for Failure to State and Offense and Due
Process Errors related to this same specification. Should the Court grant that motion, the issues
raised below would become moot. The Defense is uncertain as to the elements the undefined
term "physically abuse" but for the purpose of this motion the Defense assumes that at a
minimum they include an offensive touching with unlawful force.
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In Charge I, the government alleges that LT Becker violated Article 118, Uniform Code
of Military Justice (UCMJ), on 8 October 2015, when he murdered his wife by causing her
to fall from their apartment building
In Specification 2 of Charge II, the government alleges that LT Becker violated Article
128, UCMJ, on 8 October 2015, when he poisoned his wife with medications.
In Specification 1 of Charge II, the government alleges that LT Becker violated Article
128, UCMJ, on 9 August 2013, when he strangled his wife.
In the Specification of Charge III, the government alleges that LT Becker violated Article
133, UCMJ, when he:
. .. did on diverse occasions between about 2 August 2013 and about 8 October
2015, wrongfully and dishonorably, physically and emotionally abuse his wife
and that under the circumstances the said conduct was
unbecoming an officer and a gentleman.
Throughout the entire investigation, the only evidence of any "physical abuse" by LT
Becker toward his wife is that conduct described in Charges [ and II. (Attachment 14}

3. Discussion of Law
A. Duplicitous Specifications.
Each specification may state only one offense. R.C.M. 307(c)(4). A duplicitous specification
is one that alleges two or more separate offenses. R.C.M. 906{b)(6) Discussion.
Here the Government has alleged in Charge Ill t\vo separate offenses; that LT Becker did on
divers occasions physically abuse his wife and that he did on diverse occasions emotionally
abuse his wife. The sole remedy for dupJicitous specifications is severance. Id. The Defense is
not requesting that remedy but instead raising this issue so that for the purpose of this motion, the
court may consider the " physicaJly abuse" portion of Charge m on its own.

2

Appellate Exhibit X
Page 2 of6

8. Multiplicity
"The concept of multiplicity is grounded in the Double Jeopardy Clause of the Fifth
Amendment, which prohibits multiple punishments 'for the same offen[s]e."' United States v.

Forrester, 76 M.J. 389,395 (C.A.A.F. 2017) (citing U.S. Const. amend. V; Article44(a),
UCMJ, 10 U.S.C. § 844(a) (2012) ("No person may, without his consent, be tried a second time
for the same offense.")). "The Double Jeopardy Clause prohibits 'multiplicitous prosecutions ..
. . [i.e.,] when the government charges a defendant twice for what is essentially a single crime."'

Id. (quoting United States v. Chiaradio, 684 F.3d 265,272 (1st Cir. 2012)). "Offenses are
multiplicious if one is a lesser-included offense of the other." United States v. Leak, 61 M.J.
234, 248 (C.A.A.F. 2005) (internal quotation marks omitted).
"When a specific offense alleges criminal conduct that is also charged as conduct
unbecoming an officer under Article 133, UCMJ, the specific offense is multiplicious with
the Article 133 offense." United States v. Mathis, No. 20140473, 2016 CCA LEXIS 229 (A. Ct.
Crim. App. Apr. 13, 2016), rev. denied, 2016 CAAF LEXIS 520 (C.A.A.F. June 27, 2016)
(citing United States v. Pa/agar, 56 M.J 294 (C.A.A.F. 2002); United States v. Frelix-Van11, 55
M.J. 329 (C.A.A.F. 2001 ); United States v. Chen,kuri, 53 M.J. 68 (C.A.A.F. 2000)). In such
situations, dismissal of one of the multiplicious charges is required, and the government is
generally allowed to elect which charge to retain. Pa/agar, 56 M.J. at 296-97; Frelix-Vann, 55
M.J. at 333, Cherukuri, 53 M.J. at 74.
This doctrine includes cases in which an officer is charged with assault consummated by a
battery, in violation of Article 128, in addition to conduct unbecoming for the assaultive
behavior. United States v. Alston, 75 M.J. 875, 887-88 (A. Ct. Crim. App. 2016), rev. denied,
2017 CAAF LEXIS 179 (C.A.A.F. Feb. 16, 2017) (dismissing an Article 133 conviction as
multiplicious with two assault-consummated-by-a-battery offenses, where every element of the
latter was included in the conduct unbecoming offense and the government elected to retain the
lesser-included charges).
Here, the Government has charged LT Becker with strangling, poisoning, and murdering his
wife, in violation of Articles 118 and 128. The Government has also charged this conduct as
"physically abuse" under Article 133. In accordance with Alston, Mathis, Pa/agar, Frelix-Vann,

3
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and Chcntf...,tri, the Government must elect which charges it wishes to retain and which it wishes
this Court to dismiss.

C. Unreasonable Multiplication of Charges
"What is substantially one transact ion should not be made the basis for an
unreasonable multiplication of charges against one person." R.C.M. 307(c)(4). This
prohibition against unreasonable multiplication of charges "has long provided courts-martial and
reviewing authorities with a traditional legal standard- reasonableness- to address the
consequences of an abuse of prosecutorial discretion in the context of the unique aspects of the
military justice system." United States v. Quiroz, 55 M.J. 334, 336-39 (C.A.A.F. 2001); see also

United States v. Campbell, 71 M.J . 19, 23 (C.A.A.F.2012). Thus even where charges are
not multipl icious, "military judges must still exercise sound judgment to ensure that
imaginative prosecutors do not needlessly 'pile on' charges against a military accused."

United States v. Foster, 40 M.J. 140, 144 n.4 (C.M.A I 994), overruled on other grounds.

In Quiroz, C.A.A.F. sets out a five-prong test to determine whether an
unreadonable multiplication of charges (UMC) exists in a case. This test
includes the following prongs:(l) whether the accused objects at trial; (2) whether each of
the charges and specifications are aimed at distinctly separate criminal acts; (3) whether
the number of charges and specifications misrepresent or exaggerate the accused 's
criminality; (4) whether the punitive exposure of the accused is unreasonably increased;
and (5) whether there is any evidence of prosecutorial abuse in the drafting of the charges.
In its analysis, the court must give fair consideration to each prong. See U.S. v. Pauling,
60 M.J. 91, 95 (C.A.A.F. 2004). Further, one or more factors may be sufficiently
compelling, without more, to warrant relief; it is not required that all five factors be found
in favor of an Accused before a court grants relief. See Campbell, 71 M.J. at 23.
In the present case, LT Becker is charged with two specifications of assault and
one specification of murder that are the same transactions that form the basis for Charge

Ill. An analysis of the five Quiroz factors demonstrates that this prosecutorial
charging scheme constitutes UMC.

4
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( I) The accused objects: Through this motion, LT Becker objects to these
specifications as an unreasonable multi plication of charges when brought together.
(2) The charges are not aimed at distinctly separate criminal acts: Charge III is
based solely on the same criminal acts already charged in Charges I and II. There is no
other allegation of "physical abuse" other than the August 9, 2013 assault allegation and
the October 8, 20 I 5 assault and murder allegations.
(3) The number of charges and specifications misrepresent and exaggerate
the accused's criminality: Charging LT Becker with Charge III in addition to Charges I
and II misrepresents and exaggerates his criminality because the conduct at issue for
each of these specifications is identical and the alleged victim is identical2•
(4) The charges unfairly increase the accused's punitive exposure: LT Becker is
charged at a General Court-Martial. By adding Charge III, he faces additional confinement,
increasing his punitive exposure based on the exact same conduct already charged.
(5) Whether there is evidence of prosecutorial overreaching or abuse in the
drafting of these charges: While the Defense is in no way asserting any form of bad
faith on the Government, this charging scheme appears to be an attempt by the
Government to frame the case as one involving a long standing patter of domestic
abuse vice one that involves the two incidents of "physical abuse" for which the
Government has any evidence.

4. Relief Requested

The Defense requests that the Military Judge require the Government to elect the dismissal of
either the "physically abuse" portion of Charge lII or Charges I and II as they are both
multiplicious and an unreasonable multiplication of charges.

2

See United Stales v. lacy, 53 M.J. 509 (NMCCA 200) holding that in cases involving criminal offenses for which
prolection of the individual person as victim was the well-established object, such as murder, assault, and robbery, it
is not impermissible to charge a separate offense for each different victim.
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5. Oral Argument.
Unless the Government concedes the motion or this Court grants the relief on the basis of
pleadings alone, the defense requests oral argument on this matter.

C R, JAGC, USN
etailed Defense Counsel
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NA VY-MARINE CORPS TRJAL JUDICIARY
JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

The United States of America
V.

GOVERNMENT RESPONSE TO
DEFENSE MOTION TO DISMISS:
MULTIPLICITY

CRAIG R. BECKER
LT/0 -3
USN

I. Nature of the Motion. The Govenunent respectfolly requests the Cow1 deny the Defense
motion td dismiss the words '"physical abuse" of Charge III or Charge J and Charge (I, as none of
the accused misconduct is covered by more than one specification.
2. Burden of Proof. As the moving party, the Defense bears the burden by a preponderance of
the evidence. 1
3. Statement of Facts.

a. The Government agrees with the accused' s Statement of Facts, with the exception of the
last sentence.2
b. During the domestic violence incident on 9 August 2013, tbe accused grabbed the victim
by the arm and threw her onto the couch in an aggressive manner.
c. In addition, tl1e accused picked the victim up and catTied her i.nto the bedroom, while the
victim tried to get away.
d. The accused also climbed on top of the victim and pinned her to the bed, then strangled
the victim.
e. She was able to get away, but the accused once again pushed her down onto the bed.

1

R.C.M. 905(c)(2).

1

Defense Motion to Dismiss dated 19 April 2018.
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f. ln November 20 l 4 the accused forced his wife to walk from their apm1ment located at

to the local hospital
to the hospital, even though she was in agonizing pain due to
g.

4. Discussion.
The Govenunenl has not charged the same misconduct within two Charges and the
Government has not charged the same transaction within separate specifications. For the
evening of 9 August 2013, the only physical abuse the Government Charged was when the
accused strangled the victim on their hote l room bed. The Government does not consider the
additional actions o [ the accused in the hotel room on the night of 9 August 2013 to be separate
acts, but consider his misconduct to be all part of the same offense. T he Government is guided
by case law that holds that individual blows of an assault should not be parsed out to individual
specifications. ·This Court has held that Congress intended assault, as prescribed in Article 128,
UCMJ, IO USC § 928 to be a continuous course-of-conduct type offense and that each blow in a
s ing le altercation should not be the basis of a separate finding of guilty." United States v. Flynn,
28 M.J. 218 (C.M.A. 1989).

However, in the abundance of caution, the Government puts the Defense on notice tbat the
Government plans on utilizing the full transaction to explain the c irc umstances leading to and
including the strangulation event. Specifically, that the accused grabbed the victim by the rum
and threw her onto the couc h in an aggressive manner. That the accused picked the victim up
and carried her into the bedroom, whi le the victim tried to get away. T he accused then clim bed
on top of the victim, pinned her to the bed, and strangled her. Once she was able to get away, the
accused pushed her down onto the bed e nding the transaction. This infmmation will be utilized

l
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under M.R.E. 4046 to show that the accused was the aggressm and not acting in self-defense,
that his intent was to cause her ham1, that he knew what he was doing and that his actions were
not a mistake.
Lastly, the ''physical harm" within Charge Ill is speci fically referencing when the accused
forced his wife to walk from their apartment to located at

to the
The walk is about 2.1

local hospital

km in distance and the victim was in agonizing pain due to
Further, the Govermnent has charged the accused with the act of murdering his wife by
pushing her out of their seventh-floor window. This misconduct is not covered in any other
charge or specification. In addition, the accused is charged with poisoning bis w ife with
medications from the home, which is not contained in any other charge or specification. The
Goverm11ent has narrowly constructed these charges to avoid overlap of the accused's actions.

If the Defense is unsure of the misconduct contai ned in a specification or charge, they are
always free to file a bill of particulars. To date, the Defense has not sought a bill of particulars in
this case.

Evidence.
Govt Exhibit 4a. The victim's statement of9 August 2013.
Govt Exhibit 4b. Ms.

statement of 14 October 2015.

Govt Exhibit 5. Medical Documents.
5. O.-al Argument. The Government desires oral argument on this motion.
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6. Relief Requested. The Government respectfully requests the Cou1t deny the accused' s

motion or reserve ruling until after findings.

Pau l T. Hochmuth

CERTIFICATE OF SERVICE
1 hereby ce1tify that, on 26 April 2019, I caused a copy of this motion to be served on
the Defense counsel and the Comi.

Paul T. Hochmuth
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NAVY-MARINE CORPS TRIAL JUDICIARY
JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

UNITED STATES
v.

CRAIG R. BECKER
LT/0-3
U.S. NAVY

DEFENSE MOTION TO DISMISS:
FAILURE TO STATE AN OFFENSE
AND DUE PROCESS NOTICE
ERRORS
19 APR 2019

1. Nature of Motion

The Government has charged Lieutenant Becker with conduct unbecoming an officer and a
gentleman, without identifying any particular conduct or applicable standard to guide a
factfinder. The Defense therefore respectfully moves to dismiss Charge III as failing to state an
offense under R.C.M. 307(c)(3) and failing to provide the notice demanded by the Due Process
Clause of the Fifth Amendment. R.C.M. 907(b)(2)(E), (3)(A).

2. Summary of Facts

In the Specification of Charge 111, the Government alleges that LT Becker violated Article
133, Unifonn Code of Military Justice (UCMJ), IO U.S.C. § when he:
... did on diverse occasions between about 2 August 2013 and about 8 October
2015, wrongfully and dishonorably, physically and emotionally abuse his wife
and that under the circumstances the said conduct was
unbecoming an officer and a gentleman.

3. Discussion of Law
A. Failure to State an Offense

"A specification is sufficient if it first, contain[s] the elements of the offense charged and
fairly infonn[s] a defendant of the charge against which he must defend, and, second, enable[s]
him to plead an acquittal or conviction in bar of future prosecutions for the same offense."
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United States v. Fosler, 70 M.J. 225,229 (C.A.A.F. 2011) (citations and internal quotations
omitted); see also United States v. Sutton, 68 M.J. 455,457 (C.A.A.F. 2010); United States v.
Crafter, 64 M.J. 209,211 (C.A.A.F. 2006). Through this analysis, the Court of Appeals for the
Armed Forces gives effect to the President's Rule: "A specification is sufficient if it alleges
every element of the charged offense expressly or by necessary implication." R.C.M. 307(c)(3).
This sufficiency requirement "ensures that a defendant understands what he must defend
against." Fosler, 70 M.J. at 229. ••Indeed, '[n]o principle of procedural due process is more
clearly established than ... notice of the specific charge, and a chance to be heard in a trial of the
issues raised by that charge."' Id. (quoting Cole v. Arkansas, 333 U.S. 196,201 (1948)); see also
United States v. Amazali.i, 67 M.J. 666, 669-70 {A. Ct. Crim. App. 2009) (distinguishing between
"failure to state an offense'' as "concerned with pleading and double jeopardy," and "void for
vagueness" as "based upon the Due Process Clause of the Fifth Amendment").

1. The Specification does not allege every element of the charged offense.
The elements of Article 133, UCMJ, are: (I) the accused did or omitted to do certain acts;
and (2) under the circumstances, these acts or omissions constituted conduct unbecoming an
officer and gentleman. Here, the government fails to allege what acts the LT Becker did or
omitted to do. Instead the government uses broad, generalized language to group together a
series of undisclosed acts. Instead of alleging the acts required for the first element, the
Specification appears to focus on the effect of the unknown acts. As drafted, the Specification
"felt" abused. But the first element of
invites the factfinder to detennine whether Mrs.
Article 133 does not require a description of what effect may have resulted from certain acts; it
requires a description of the certain acts. Those specific factual allegations are not present here.
2. The Specification does not fairly inform LT Becker of the charge against which he
must defend.

Moreover, the Specification as drafted does not fairly inform LT Becker of the charge against
which he must defend. R.C.M. 307(c)(3) defines a specification as "a plain, concise, and definite
statement of the essential facts constituting the offense charged." Section (G) of the discussion
to this rule adds, '•the specification should be sufficiently specific to inform the accused of the
conduct charged, to enable the accused to prepare a defense... " The first step in preparing a
criminal defense is knowing what the government is alleging the accused did. The Specification
alleges that LT Becker did "wrongfully and dishonorably, physically and emotionally abused his
wife" on divers occasions over a two-year period. It provides no details in regards to what
physical or emotional acts LT Becker is a11eged to have committed. In fact, in regards to the
emotional abuse, it fails to even state whether LT Becker committed any acts at all as opposed to
committing emotional abuse by omitting to do certain acts. As drafted, the conduct potentially
encompassed could be almost anything - nonconsensual sex, shoving, yelling, saying unkind

2

Appellate Exhibit XII
Page 2 of 7

things, forgetting an anniversary or birthday, repeatedly leaving dishes in the sink. Any of these
acts could conceivably be the basis for the Specification as drafted. Given this breadth of
conduct and the fact that the covered time period is over two-years of married life, LT Becker is
left to simply speculate as to what specific acts or omissions the government contends constitute
this offense. And more troubling, the government is Jeft with the impermissible flexibility to
simply change what conduct it believes constitutes physical and emotional abuse at any time,
including in the middle of trial or even during closings.
While it is true that a Bill of Particulars may be used "to inform the accused of the nature of
the charge with sufficient precision to enable the accused to prepare for trial," it cannot be used
to repair a specification which is otherwise legal1y insufficient. RCM 906(b)(6). This
specification is 1ega11y insufficient as it does not allege the certain acts required in the first
element of Artide 133 nor does it fairly inform LT Becker of the charge against which he must
defend in any meaningful way.

3. The Specification does not protect LT Becker against the potential of
future prosecutions for the same conduct.
The Specification as drafted is so sweeping in scope that no plea or outcome could preclude a
second prosecution for conduct that LT Becker may have believed was under the penumbra of
this Specification. For example, the Specification leaves open the possibility that LT Becker, if
acquitted, could face another court-martial where a Specification might allege that he
communicated a threat to his wife. This current Specification thus also fails its double jeopardyprotection requirements. See Fosler, 70 M.J. at 229.

B. Due Process
"Under the Due Process Clause of the Fifth Amendment, 'no one may be required at peril
of life, liberty or property to speculate as to the meaning of penal statutes. All are entitled to be
infonned as to what the State commands or forbids."' United States v. Moore, 58 M.J. 466, 469
(C.A.A.F. 2003) (quoting Lanzetta v. New Jersey, 306 U.S. 451,453 (1939)); United States v.
Warner, 73 M.J. 1, 4 (C.A.A.F. 2013) ("It is well settled . .. that a servicemernber must have fair
notice that an act is criminal before being prosecuted.") (citations omitted).
Due Process thus demands both "fair notice that an act is forbidden and subject to criminal
sanction,'' United States v. Bivins, 49 M.J. 328, 330 (C.A.A.F. 1998), as well as "fair notice as to
the standard applicable to the forbidden conduct." United States v. Vaughan, 58 M.J. 29, 31
(C.A.A.F. 2003)(quoting Parker v. Levy, 417 U.S. 733, 755 (1974)); see United States v. Lanier,
520 U.S. 259, 265 ( 1997) ("[N]o man shall be held criminally responsible for conduct which he

3
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could not reasonably understand to be proscribed.") (quoting Bouie v. City ofColumbia, 378
U.S. 347,351 (1964) (internal citation and quotation marks omitted)); see also United States v.
Escochea-Sanchez, No. 20100093, 2011 CCA LEXIS 77, at *11-12 (N-M. Ct. Crim. App. Apr.
19, 2011) ("In general, fair notice has two key facets. First, the accused must have fair notice his
conduct is subject to criminal sanction. Second, the accused must have fair notice of the
elements against which he must defend.") (citing United States v. Saunders, 59 M.J. 1, 6, 9
(C.A.A.F. 2003); United States v. Pope, 63 M.J. 68 (C.A.A.F. 2006)). 1 Sources of fair notice
that one's conduct may be punishable under the UCMJ include federal law, state law, military
case law, military custom and usage, and military regulations. Vaughan, 58 M.J. at 31.
As our service court reiterated in United States v. Peszynsld, "A fundamental feature of due
process law is that one's guilt or innocence of a criminal accusation be determined by objective,
clearly understood standards of criminality. 40 M.J. 874, 878 (N.M.C.M.R.) (citing Smith v
Goguen, 415 U.S. 566 ( l 974)). As such, to satisfy due process, specifications drawn under
Article 133, UCMJ, must allege conduct clearly defined and easily recognizable. Id. at 879
(string citations omitted). The test is simple; a "reasonable military officer would have no doubt
that the activities charged constituted conduct unbecoming an officer." United States v. Fra:ier,
34 M.J. 194, 198 (C.M.A. 1994) (footnote omitted) (citing Parker v. Levy, 417 U.S. 733, 757
(1974)).
In addition to the genera1ly applicable standards, the Constitution "demands more clarity of
laws, [sic) which threaten to inhibit constitutionally protected conduct, especially conduct
protected by the First Amendment." United States v. Gaudreau, 860 F.2d 357, 359-60 (10th Cir.
l 988)(footnotes omitted). Specifically, the fair notice and clear standard requirements rooted in
the Constitution and defined by the courts apply with even greater force and effect when the
1

The Due Process concepts of "fair notice and vagueness are related." Warner, 73 M.J. at 3 n.2;
see Parker, 417 M.J. at 752 (vagueness doctrine "incorporates notions of fair notice or
warning"). But they remain distinct: fair notice concerns the offense charged; vagueness, the
underlying statute. See United States v. Cochrane, 60 M.J. 632, 634 (N-M. Ct, Crim. App. 2004)
("void-for-vagueness doctrine requires that a penal statute define the criminal offense with
sufficient definiteness that ordinary people can understand what conduct is prohibited and in a
manner that does not encourage arbitrary and discriminatory enforcement") (quoting Ko/ender v.
Lawson, 461 U.S. 352,357 (1983)); Grayned v. RocJ..ford, 408 U.S. 104, 108-109 (1972)
(criminal laws "must provide explicit standards" to avoid potential to "trap the innocent by not
providing fair warning"); United States v. Capital Traction Co., 34 App. D.C. 592, 596-598
(1910) (''A criminal statute cannot rest upon an uncertain foundation. The crime, and the
elements constituting it, must be so clearly expressed that the ordinary person can intelligently
choose, in advance, what course it is lawful for him to pursue."). Thus, however tenuous the
Government's stretching of Article 133 to cover LT Becker's alleged conduct, this Court need
not resolve as-applied questions of statutory vagueness when the specification itself lacks any
source of fair notice as to criminality. See Warner, 73 M.J. at 3-4 (setting aside conviction under
Article 134 for possession of images depicting minors "as sexual objects or in a sexually
suggestive way" on notice grounds and declining to evaluate for vagueness).
4
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government attempts to criminalize otherwise constitutionally protected activity, such as verbal
expression. Peszynski, 40 M.J. at 879 (N.M.C.M.R. 1994). In Peszynski, the Navy-Marine Corp
Court of Criminal Appeals stressed that the only speech criminalized under our Unifonn Code is
"described by a particular label that sets forth a clear and objective standard by which to identify
it as criminal and thereby distinguish it from non-criminal expression." Id. (listing examples of
indecent language, disrespectful language, language that communicates a threat, language that
promotes disloyalty to United States, false official statements, and perjury).

1. Having chosen to depart from and expand upon the plain definitions
Congress provided in Article 128, the Government cannot locate any
source of notice that "physical and emotional abuse" was subiect to
criminal sanction.

There are no federal statutes that the defense could find that criminalize "emotional abuse."
Some states on the other hand do have criminal laws that address "emotional abuse." However,
these laws typically require that the object of the abuse be a child or a vulnerable adult, usually
defined as elderly or a resident of care facility. 2 The Defense could find no state law that
prohibited simple "emotional abuse" without a special class of victim. Further, the defense could
find no provision in the UCMJ or military regulation that punished or prohibited "emotional
abuse." The closest offense that could be argued to provide the requisite notice is Article 93,
UCMJ, Cruelty and Maltreatment. However,just as with the state laws governing "emotional
abuse," Article 93, UCMJ, also requires a special class of victim, ''any person subject to his
orders." Without a single source on point, it cannot be said the LT Becker was placed on notice
that "emotionally abuse" of his wife, without more, could result in punishment or that a
reasonable military officer would have no doubt that doing so constituted conduct unbecoming
an officer.

2. The Specification does not provide the standard applicable to the conduct as
required by the Due Process Clause of the 5th Amendment.

Each aspect of the term "physically and emotionally abuse'' is subject to multiple reasonable
interpretations and as a result multiple standards of criminality. First the word "abuse" is
undefined in the UCMJ .3 In the context of a marital relationship, particularly a strained one
2

See Arizona Revised Statue Section 13-3623; Delaware Code Annotated, Title 16 Section 1131; Revised Code of
Washington Section 74.34.020 (defining mental abuse).
3
Article 134, Paragraph 92, Animal Abuse, does define "abuse," however, that definition appears to be exclusively
applicable cases involving animals and is of little use to other types of cases.
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where there is, naturally, tension, what constitutes "abuse" would be entirely subjective and it
would be impossible to properly instruct a factfinder on this language. The factfinder would
instead be invited to make their own determination as to what acts or language constituted
11
"abuse. Looking to the common definition of the verb abuse provides no additional clarity.
Merriam-Webster provides the following applicable definition: to use or treat so as to injure or
damage. This definition proves problematic when applying it to "physically abuse." Unlike
Article 128, UCMJ, which specifically defines bodily hann and delineates types of injuries, this
Specification, even with the aid to the dictionary definition of abuse leaves the factfinder to their
own devices to detennine what degree of physical contact is necessary to constitute the injury or
damage. Some factfinders might be satisfied that an offensive touching however slight
constitutes "physically abuse," while other may require more substantial bodily harm. Put
simply, the factfinder is l~ft to come up with their own standard.
Even more than with the other terms used by the government in the Specification,
"emotionally abuse" is general enough that an honest dispute could exist as to what conduct
constitutes emotional abuse. This point was highlighted during the Article 32 hearing in this
case when Special Agent
was asked if anyone ever witnessed emotional abuse. In
response to this question, Special Agent
asked the defense attorney to define emotional
abuse so that she could answer the question. She then went on to state that no one had witnessed
"blatant emotional abuse'' but that witnesses had seen behavior that might indicate emotional
(Attachment 14) Again, the factfinder is left
abuse is going on between LT and Mrs.
with little guidance on what standard to apply. Some factfinders might require the government
to show extreme emotional distress, while others might only require sadness or temporary
unhappiness. This ad hoc, figure it out approach does not provide the definitive standards
demanded by Due Process.
As drafted, this specification invites the factfinder to come up with their own arbitrary and
individualized definitions of the critical tenns in this novel specification thus leaving the
factfinders asking "what does physically and emotionally abuse mean?" It is the essence of
lacking an objective, clearly understood standard of criminality when the standard for criminality
does not even arise, if ever, until some moment in the deliberation room.
3. The Specification involves Constitutionally protected conduct.

If the government is alleging that the conduct or a portion of it constituting emotional abuse is
the verbal expression of LT Becker with or toward his wife, then it becomes even harder to argue
that due process has been satisfied in regard to this Specification. Given that it does not allege
the communication of a threat, indecent language, or any other of the labeled forms of speech,
these communications are protected speech under the First Amendment to the United States
Constitution and any attempt to criminalize this protected speech requires an even clearer and
stronger form of notice than attempts to criminalize unprotected actions.

6
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4. Relief Requested

The Defense requests that the Military Judge dismiss Charge III and its sole specification as
it fails to state an offense and fails to satisfy the due process required by the 5•h Amendment.

5. Oral Argument.

Unless the Government concedes the motion or this Court grants the relief on the basis of
pleadings alone, the defense requests oral argument on this matter.

7
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NAVY-MARINE CORPS TRIAL JUDICIARY
JUDICIAL CIRCUIT
UNITED STATES NA VY
GENERAL COURTS-MARTIAL

UNITED STATES

GOVERNMENT RESPONSE TO
DEFENSE MOTION TO DISMISS:
FAILURE TO STATE AN OFFENSE
AND FIFTH AMENDMENT DUE
PROCESS VIOLATION

v.

CRAIG BECKER
LT/0-3
USN

I.

Nature of Motion.

The Government respectfully request that the Court deny the Defense Motion to
Dismiss for fai lure to state an offense and Due Process notice errors as to Charge III and
the sole specification thereunder. Charge III states an offense, provides sufficient notice to
the accused under R.C .M. 307 and compo11s with the Due Process Clause of the Fifth
Amendment.

2.
a.

Summary of Facts.

The accused is alleged to have murdered his wife,

on 8 October

by pushing or tossing her threw the 7th story w indow of

2015 in the city of

their apartment building. Prior to murdering his wife he was physically and emotionally
abusive to her between 2 August 2013 (their anival in

) and 8 October 2015 (her

death).
b.

The accused was stationed at

lived in
c.

with his wife and infant daughter in an apattment.
T he accused and his wife were married in 2008 and still legally married at the time

of ber death. Mrs.
d.

and

While in

family lived in the United States.
Mrs.

had a cell phone and the

had a joint bank

account. At one-point Mrs.
e.

During his time in

with his wife the accused took specific steps that were

physicaJly and emotionally abusive to his wife

They include the fo llowing

as illustrative examples:
1
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I. Accessing her personal cell phone to mo nitor her communications with others,
2. Changed passwords to their joint bank account to deprive her access to money,
3. Confiscated her personal cell phone to prevent her contact with friends and
fatnily,
4. Controlled her contacts witJ, friends and family to isolate her from them,

5. Prevented her from speaking with her family,
6. Made her walk to the hospital when she had an
7. Confiscated her identification card and c redit cards,

8. Prevented her from having her friends as visitors to the home,
9. Controlled what clothes she wore.

3.

Discussion.

The Defense alleges that the Charge is deficient in six specific ways and the Government
will address each in tum. It is not the Government's intention to prove the accusect·s guilt
at motions or present its entire case-in-chief to support its motion. As the Defense
separated its motion into two distinct parts - Failure to State an Offense under R.C . M. 307
and Due Process under the Fifth Amendment - the Government will min-or the Defense's
structure

Failure to State an Offense under R.C.M. 307

Issue J: Does the Specification allege every element of the charged offense
The specification alleges every element ofan Article 133, UCMJ offense. The
elements of an Article 133, UCMJ offense are: I) the accused did or omitted to do a
certain act; and 2) under the circumstances these acts or omissions constituted conduct
unbecoming an officer and gentleman. The specification notes a time for the alleged
offenses - 2 August to 8 October 2015 - and a place for the offenses -

.

The acts that accused did are succinctly stated - physically and emotionally abused his
wife. It is axiomatic that physically and emotionally abusing a spouse is conduct
unbecoming an officer and a ge ntleman. While there are defenses to physically abusing a
person, such as self-defense under R. C. M. 916(e ). here is no right to abuse a spouse.

2
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The UCMJ (pre-MJA 16 renumbe ring) criminalizes assault across a wide spectrum
from A rticle 90, assaulting a commissioned officer, A11icle 93 , cruelty and maltreatment,
A1ticle 11 9a, iaju1y of an unbo rn child, Article 124 maiming, and A11icle 128, assault. A
physical assault may be c harged in a variety of ways under Article 128 such as assault
consummated by a battery, aggravated assault with a force o r means likely to produce
death o r grievous bodily ham1, or assault in which grievous bodily hrum is inflicted.
While the Govenunent could have chosen multiple methods of charging it referred
charges an Alticle 133, UC M.J, offense. Article 133, UCMJ offenses may min-or other
possible UCMJ offenses. United States ,,. Rodriguez, I8 M .l 363 (C.M.A. 1984).
''The essence of an Article 133 offense is not w hether the accused officer' s conduct
othen vise amounts to an offense... but simply w hether the acts meet the standard o f
conduct unbecoming an officer. The appropriate standard for assessing criminality under
Article 133 is whethe r the conduct or act charged is dishono rable and compromising .. .
this notwithstanding w hether o r not the act o therwise amo unts to a crime." Un ited States

v. Conl{!fe , 67 MJ 127, 132 (C.A.A.F. 2009). T he focus of the c rime is the accused' s
actio ns and not the emotions or feelings of the victim.
The D efense argues that the specification invites the factfinder to dete nn ine w hether
Mrs.

"felf' abused. T his is an attempt to focus the criminality of the accused ' s

behavior o n the victim' s reactio ns rather than the ac ts of the acc used. T he G overnment is
required to show that the acts occurred for an Article 133 offe nse to sta nd and the
Government has listed vario us acts in the facts of the m otion. Members determine
w hether conduct is dishonorable and compromising inespective how Mrs.

felt

abo ut his actions . The focus is on the accused' s behav io r and not subjective feelings of

another person. The Defense' s attempt to paint Mrs.

feelings as relevant or a n

element are without legal authority.
Society, C ongress and t he President expect o fficers to support spouses v ice
emo tio nally and physically abuse them. Cout1s have upheld emotional abuse as violatio ns
of Article 92, UCMJ, derelictio n of duty, or a violation of A11icle 93, UCMJ, cruelty and
ma ltreatment. See, United States v. Ellis, 2016 CCA Lexis 24 (A.F.C.C.A. 201 6 )
Cong ress provides for additional monetary allowances for service members to provide
suppo1t for their spouses thro ugh Basic Allowance for Housing with Dependents and
Family Separatio n Allowance to help defray costs . See. 37 U.S.§ 403. The President, in
3
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creating both the Rules for Cowts-Maitial and Military Rules of Evidence provides that
emotional abuse is significant negative behavior that can and should be considered at trial
both on the merits and in sentencing. See, R.C.M . I 00 I (b)(4) allowing evidence in
aggravation including but not limited to psychological impact; R.C.M. l 001 A allowing
evidence of psychological impact on victims; and M.R.E. 404(b) evidence as motive,
intent and plan.
The Cou1t should find that the Government has alleged every element o f the offense
as required under R.C.M. 307. The elements are stated and provide sufficient notice to the
accused. The Charge is not dependent upon how Ms.

"felt" but on how the

accused acted. It is the trial of the accused, not the trial of Mrs.

Officer members,

who uphold the very standards that the accused is charged violating, will receive
instructions on how to evaluate the presented evidence during the merits. Nothing more
definite is required.

Issue 2: Does the Specification fairly inform LT Becker against the charges which he
must defend?
The gravamen of the Defense argument is that the specification does not lay out at
every time and place the specific act that the accused committed that was d ishonorable

and wrongful. The Defense list a litany of possible acts, from plausible such as nonconsensual sex to farcical, such as leaving dishes in the sink. The Defense argues that this
aUows the Government to alter the charges during trial or even during closings. (The
closing ai·gument is without merit as closing argument, as all statements of counsel, are
not evidence.) However. the Defense has extensive discovery that shows the full panoply
of acts by the accused, including those listed in the facts section of this motion. TI-le
accused had a fully contested Atticle 32 hearing, where they chose tactically not to request
or call any witnesses. The Pteliminary Hearing officer, relying upon evidence presented
by the Government, ooted many of the facts i_n his A1ticle 32 report. The Defense should
be well acquai nted with the facts of the case after seeing the Government's Article 32
case, hearing the Government's argument and reading the Atticle 32 report.
The Defense argument al so fai ls as the UCMJ is a notice pleading jurisdiction
wherein the Government is not required to list every act at all times and places. R.C.M.
307(c)(3). The Supreme Court approved of the use of notice pleading almost 100 years
4
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ago by holding " the rigor of old common law criminal pleading has yielded, in modern
practice, to general principle that formal defects, not prejudicial, will be disregarded.''

Hagner v. United States, 285 U.S. 427 ( 1932). The test is balancing notice pleading with
fair notice, not whether the specification comports to what the defense desires. United

States v. Tunstall, 72 M.J. 19 I (C.A.A.F. 2012 ). Relying upon the test first articulated in
Hag nar service courts have held;

The true test

or the sufficiency of an indictment is not whether it could have been

made more definite and certain. but whether it contains the clements of the offense
intended to be charged. and sufficiently appnses the defondam of what he must be
prepared to meet: and, i n case any other proceedings arc taken against him fo1 a
similar offense, whc!ther the record s hows with accuracy to what extent he may plead
a fonm.:r acquittal or conviction.

U11iH 1d v. Ma1111i11g, 78 M ..I. 501 (A.C.C.A. 2018).
The specification contains the elements of the offense and appraises the accused of
what he must be prepared to meet. The question is not ''could" it be more de.finite and
ce1tain but is it required to be more definite and ce11ain? It is not. The specification as
written provides notice of the legal theory of c1iminality under Article 133, UCMJ. It
prov ides notice of two distinct and separate categories of criminal conduct to defend
against. It provides a time and place for the conduct which limits the time-frame of the
events from the totality of the maniage to the time spent in

The Defense has

received extensive discove1y from both the U nited States and

authorities. The

Government is not required to do more.
The Defense·s states that a Bill of Particulars under R.C.M. 906(b)(6) cannot repair
a legally insufficient specification. That is a legal truism and means nothing in the current
case as there is nothing to repair. However, a Bill of Particulars is a possible remedy in
lieu of dismissal and Cowts should not sta11 at the drastic remedy of dismissal.
Additionally, the Defense never requested a Bill of Pa1iiculars in an effo11 to answer their
own questions, as they know the answers would be fatal to their argument.
The Court should deny the Defenses' motion as the specification fairly infonns the
accused of the charges upon which he must defend. In the a lternative, the Government is
prepared to provide a Bill of Particulars if ordered to do so.

5
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Issue 3: Does the specification protect LT Becker agajnst the potentia.l of future
prosecution for the same act?
The Defense avers that "no plea or outcome could preclude a second prosecution for
the same conduct." First, as to a plea, case law is squarely against the Defense on this
issue. In Unil ed States v. Ellington, 2012 CCA LEXIS, 35 (A.C.C.A.201 2) the accused,
after a plea on appeal, attacked a specification fo r failing to provide notice of the charge of
child endange1m ent undei- Article 134, UCMJ. The Court noted that ..the military is a
notice pleading jurisdi ction" and "charges and specifications first challenged on appeat
even where an appellant pleaded not guilty. are liberally construed." Id. The Court went
fi.ut her to hold that appell ate cotuts do not set aside specifications unless "it is obviously
defective that by no reasonable construction can it be said to ch arge the offense for which
conviction is held." Id. However, this case is not a plea.
The Defense additionally avers that the specification would run afoul o f Double
Jeopardy grounds as the accused could later possibly be charged with communicatin.g a
threat in vio lation o f A1iicle 134, UCMJ . Without providing any legal analysis the Defense
makes a sweeping conclusion that the specification must be dismissed. However, the test

fo i· Double Jeopardy has not only a "same elements" test but also a "same conduce test for
a second prosecution. United States v. Dixon, 509 U.S. 688 ( 1993). lf the Government
were to prnduce evidence of a threat commit1ed by the accused, he would have the
oppOLtllnity to pled a p rior conviction to bar a second trial. Needless to say the test and
application of possible Double Jeopardy, on a second prosecution, w hich is n ot ripe for
consideration, is not the basis to dismiss the specification and the Defense motion should
be denied.

Due Process under the Fifth Amendment

lssue 4 & 5 combined: ls there a source of notice that phvsical and mental abuse was
subject to criminal sanction & Does the Specification provide an applicable standard
as required by the Due Process Clause of the Fifth Amendment
Aliicle 133, UCMJ, notes that not every action by an o fficer is punishable under
Atticle 133 but notes "there is a limit of tolerance based upon the customs of the service
and military necessity below which the personal standards of an officer cannot fail without
6
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seriously compromising the person' s standing as an officer and a gentleman." And one of
the noted standards that is unacceptable is cruelty. An officer cannot be cruel to his spouse.
While the Defense argues that cmelty or emotional abuse is not otherwise found in the
UCMJ that is irrelevant. ''An officer may b e charged with Aiiicle 133 for conduct which
may not constitute a vio lation of other provisions o f the Code.'' United States

1·.

Taylor, 23

M ..J.3 14(C.M.A. 1987).
T he Department of Defense has long noted the impmtance of home and fa mily life
and its relationship to the mission of Amled Forces. As early as 198 L DoD Directive
6400.01 , Family Advocacy Program, emphasized the importance of a healthy family life to
the militaty m ission. The Secretary of the Navy created a Family Advocacy Instruction
under SECNAVfNST l 752.3B. T his instruction notes that there is a Naval tradition of
"taking care of our own.,. It n otes that ·'domestic abuse are (sic) unacceptable and
incompatible with these high standards o f professional and personal discipline." It states
that "abusive behavior by DON personnel destroys families, detracts from mi litary
performance, negatively affects the efficient functioning and morale o f military units and
diminishes the reputation and prestige o f the military service in the civilian community."
SECNA V IN ST l 752.3B defines domestic abuse, in part, as ''a pattern of behavior in
emotional/psychological base, econo mic contro l, and/or interference with personal liberty
that is directed towards a person of the opposite sex who is: 1) a current or f011ner spouse,
2) a person w ith whom the abuser shares a child in command and 3) a current of fo1m er
intimate partner with whom the abuser shares or h as shared a common domicile.
The accused was the spouse o f Mrs.
shared a domicile in

they have a child together and they

. This definition squarely fits the category of the

accused. Cou1ts have long held that abuse undennines a marriage. See, United States 1·.
Kudlow, L997 CCA LEXIS 4 84 (N.M.C.C.A. I 997) (citing United States v. 0 'Brien, 11

C.M.R. 105 (C.M.A. 1953) involving an officer mw-dering his w ife. )
The Government is not charging a v iolation of the Family Advocacy Program
instruction. It doesn ' t need to. Atticle 133, UCMJ, clearly allows the proscription of
emotional abuse that the Navy has a1ticulated that is behavior that is incompatible with
good order and discipline, destroys families and detracts from military service. Kud/01,1",
CCA Lexis at 485. As noted over 50 years ago in United States v. Giordano, 15
U.S.C.M.A. 163 , 168 (C.M.A. 1964) the appropriate standard for ''assessing criminality
7
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under A1ticle 133 is whethei- the conduct or act char ged is dishonorable and compromising
... this notwithstanding whether or not the act amounts to a crime." Thus while the
Government is not charging a violation of the SECNA VINST 1752 .3B it is evident that
emotional abuse of a family is dishonorable, compromises the officer' s standing, impacts
good order and discipline. The Navy spends an enonnous amount of time, effort and
money to prevent abuse and reconcile families when abuse occurs . As noted in Parker v.

Levy, 417 U. S. 733, 750 (1974) " the Unifonu Code of Military Justice regulates a far
broader range of the conduct of military personnel than a typical state criminal code
regulates the conduct of civilians." Parker went onto hold that " in the anned forces some
restrictions exist for reasons that have no counterpmt in the civilian community." Id at 759760. Emotional abuse o f a dependent spouse, while overseas, a nd living in a foreign allied
country as their guest needs no statutory definition to be conduct unbecoming an officer
and gentleman. C ustom of the service is to take care of our own and for officers to treat
their wives with dignity and respect. The Navy knows by its histo1y and expe1ience and
teaches is sailors that destroying your own family and home is disgraceful and impacts
good order, discipline and unit operational readiness. As an officer the accused was on
notice that emotional and physical abuse of his wife was subject to criminal sanction under
Atticle 133. VCMJ as behavior incompatible with the service.
The Defense c ites United States v. Vaug/111, 58 M.J . 29 (C.A.A.F. 2003) for the Fifth
Amendment Due Process authority that an accused cannot be held criminally liable without
fair notice that their conduct may be subject them to criminal liability. Vaughn notes one
source of notice is milita1y custom and usage. Vaughn dealt with child neglect charged
under Article 134, which at the time was not an enumerated Articl.e 134 offense. The Cou1t
held "fair notice does not depend on military case law or statue alone.'· Id at 32. It went
onto hold "there is an established custom of protecting dependents from hann. Dependents
are an integral pa1t of the specialized military community." Id. The Court also discussed
the fact that dependents overseas, as Vaughn occurred in Gennany, were uniquely situated,
holding ·'this is especially true of dependents based overseas whose welfare the United
States bears increased responsibility in the absence of nonna l famiLial and social ties. as
well as the artay of public services available within the United States.'' lei.

Vaughn and its holdings provide two impo1tant sources of notice for the accused.
First is the notice of custom that the m ilitary overseas takes care of its own and that
8
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dependents are an integral part of the military. The second notice is that the custom of the
service, as also articulated by DoD instrnctions and SECNAV instrnctions, have been
memorialized in case law_ Vaughn provides the Defense with two sources of notices that
abuse of dependents overseas may result in criminal sanctions. The fact that the
Government has chosen to charge the offense as an Article 133, UCMJ offense does not
obviate this dual notice of custom and case law. The accused was long on notice that h.is
behavior overseas could subject him to criminal sanctions.
The Defense argument that physical abuse cannot be charged under A1ticle 133,
UCMJ , due to a lack of a definition is without merit. Taken to its logical conclusion almost
no charge would be available under Article 133, UCMJ, as there are limited statutory
definitions under Article I 33, UCMJ. An officer may physically be cruel and abuse his
subordinates (A.tticle 93 , UCMJ), may not strike a superior officer (Article 90), cannot
strike an enlisted sailor perfom1ing law enforcement duties (Ai1icle 128) and cannot strike
and abuse an animal (A1ticle 134, UCM.J). The accused's wife was not chattel to strike or
do with as he pleased; Ms.

was a human being, an American, she was a mom, a

daughter, and granddaughter.
The crux of the defense's argument is " what does physical and emotional abuse
mean?" lt means many things to an officer. An officer cannot hit. strike, punch. kick. or
offensively touch his wife. He could not hold her down against her will or use his supe1ior
strength to force compliance with his will. He cannot economically or socially isolate her
from friends and family in an effort to control her, particularly overseas. He cannot
verbally belittle or be verbally cruel. He cannot fail to provide her medical care. He cannot
tell her what clothes to wear. The list could go on and on.
ln a purely military offense such as A.tticle 133, UCMJ, officer members are
uniquely qualified to understand what " conduct unbecoming'' is as they the mselves set the
customs and acceptable boundaries of behavior. As for standards to j udge behavior by
there are standards and they are listed in Military Judge's Benchbook wh ich states:
·'Conduct unbecoming an officer and gentleman means behavior in an official capacity
which, in dishonot'ing or disgracing the individual as a commissioned officer. seriously
deh·acts from his character as a gentleman or behavior in an unofficial capacity which, .in
dishonoring or disgracing the individual personally seriously detracts from his standing as a
commissioned officer. Unbeconting conduct means ntisbehavior more serious than slight.
9
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and of a material and pronounced character. It means conduct morally unfitting and
unworthy rather than merely inappropriate or unsuitable misbehavior which is more than
opposed to good taste and propriety." This provides guidance to .members to distinguish
between the defense' s arguments of dishes left in the sink, minor inoffensive touching, and
acceptable disagreements in every marriage. There is no Due Process Clause violation
with the specification and the Defense motion should be denied,

Issue 6: Is emotional abuse Constitutionally Protected Speech?
It is difficult to assess the Defense's argument as to Constitutionally Protected Free
Speech without their citation to any authority. However, Parker, 4 17 at 758 noted that
"while members of the milita,y are not excluded from the protection guaranteed by the
First Amendment, the different character ofthe military community and the rnilitary
mission requires a different application of those protections." The Government avers that
an officer can be crnel to his wife without resorting to threats of violence. As an example,
ordering a spouse not to speak with her parents may not be a threat of physical violence but

it is c ruel and emotional abuse. Telling a spouse to walk to the hospital with an
appendicitis is not violent but is cruel and emotional abuse. Otdering a spouse to wea1·
ceJtain clothes i.s not a threat of violence but is cruel and emotional abuse. None of these
acts are protected by the Fi1·st Amendment's Free Speech clause.

4.

Burden of Proof.

Per R.C.M. 905(c) the burden of proof on any factual issue the resolution
of which is necessary to decide a motion shall be a preponderance of the
evidence. Per R.C.M. 905(c)(2) the burden of persuasion is on the moving
pa1ty, the Defense.

s.

Evidence to be Presented
a. Testimony of NCIS SA
b. Government Ex.hjbit 4

6.

Relief Requested .
10
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The Government request that the Court deny the Defense motion to dismiss.

6.

Oral Argument.
The government respectfully requests oral argument on. this motion.
Isl

.J. L. .JONES

************************************************************
CERTIFICATE OF
SERVICE
f hereby ce11ify that, on 26 April 20 l 9, l caused to be served a copy of this motion on
the trial counsel for the govenunent and the cou1t.

Isl

J. L. JONES

1L
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NAVY-MARINE CORPS TRIAL JUDICIARY
JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

UNITED STATES

v.
CRAIG R. BECKER
LT/O-3
U.S. NAVY

DEFENSE MOTION IN LIMINE:
EXCLUDING STATEMENTS OF MRS.
AS HEARSAY AND
VIOLATIVE OF THE 6™
AMENDMENT
19 APR 2019

1. Nature of Motion

Pursuant to R.C.M. 906(b)(l3) and M.R.E. 802, the Defense respectfully moves this court
for an order in limine excluding all statements made by Mrs.

relating to Charge

1

II, Specification 1 as these statements are inadmissible hearsay and further violate the 6th
Amendment's right to confront witnesses.

2. Summary of Facts
1) On the night of 8 August 2013, LT Craig Becker and Mrs.
in Room 128 of the

were staying

(Attachment 6)

2) At approximately 0 130 on 9 August 2013, Mrs.

contacted the front desk and

requested they call military law enforcement. (Attachment 7)
3) At approximately 0142, SPC
located Mrs.

in the dining room of

of the Army Military Police arrived and

LT Becker was in

room 128 at this time. (Attachment 8)

1

The defense believes it has identified all relevant statements made by Mrs
related to Charge ll,
Specification I. The intent of this motion is to litigate the admissibility of all such statements at this time. If the
Government has related statements it intends to offer at trial, the defense, by this motion, is objecting to those
statements as well and respectfully requests that they be litigated with this motion.
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4) When SPC

approached Mrs.

stated LT

she made a verbal statement in which she

assaulted her. SPC

statement. Mrs.

asked Mrs.

if she would make a

said she did not want to do so but then added additional details to

her previous statement. (Attachment 8)
5) SPC

then escorted Mrs.

to room 236 and left her to conduct further

investigatory duties. (Attachment 8)
6) By 0350, LT Becker was removed from

and provided lodging in

the transient barracks. (Attachment 8)
7) Sometime after 0350, SPC

spoke with Mrs.

again and told her whenever

she felt comfortable she was welcome to make a statement at the Military Police station.
(Attachment 8)
8) At 0400, Mrs.

contacted Military Police stating that her husband physically

assaulted her and requesting to come to the police station to make a statement.
(Attachments 7 and 8)
9) At 0649, Mrs.

made written report. (Attachment 9)

10) At 1750, Mrs.

returned to the Military Police station and at 1902 she provided

another statement recanted her previous statements. (Attachments 10 and J l)
I J) On 14 November 2013, Mrs.

was interviewed NCIS Special Agent

and again recanted her statements from the early morning of9 August 2013.
(Attachment 12)
12) On 27 May 2014, a lawyer for

informed NCIS that LT Becker's command was

taking no judicial or administrative action on this matter. (Attachment 6)
13) On 03 June 2014, NCIS closed their investigation due to the fact that no judicial or
administrative action was being pursued. (Attachment 6)

2
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14) Prior to Mrs.

death, no additional actions or inquiries were made in relation to

this matter. However, following her death, at least one of Mrs.
indicated that Mrs.

acquaintances

had discussed this incident with her at some point.

(Attachment 16)

3. Discussion of Law
A. The challenged statements constitute inadmissible hearsay.
M.R.E. 802 provides that absent an applicable exception, hearsay is not admissible at courtmartial. M .R.E. 801 defines hearsay as any statement the declarant does not make while
testifying at the current trial or hearing and is being offered to prove the truth of the matter
asserted in the statement.
With regard to Charge II, Specification 1, the statements made by Mrs.

are the only

proof that the offense occurred and as such will certainly be offered by the Government to prove
the truth of the matter asserted in the statements. Obviously Mrs.

will not be in court

testifying to these matters. As such these statements constitute hearsay and the Government
should be precluded from offering them at trial.

B. The admission of these statements violates the Sixth Amendment.
The Confrontation Clause of the Sixth Amendment provides that "(i]n all criminal
prosecutions, the accused shaU enjoy the right . .. to be confronted with the witnesses against
him ... ." In Crawford v. Washington. 541 U.S. 36, 53-54, 124 S. Ct. l 354, I 58 L. Ed. 2d 177
(2004), the Supreme Court held that the Sixth Amendment's Confrontation Clause bars the
"admission of testimonial statements of a witness who did not appear at trial unless he was
unavailable to testify, and the defendant had had a prior opportunity for cross-examination."
While the Court did not give an exhaustive list as to what constituted testimonial statements, they
specifically included "[s]tatements taken by police officers in the course of interrogations," ibid.;
see also id., at 53, 124 S. Ct. 1354, 158 L. Ed. 2d 177. The court went on to clarify that the term
interrogation was not used as a term of art, but instead in its colloquial sense. 541 U.S., at 53, n.

3
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4, 124 S. Ct. 1354, 158 L. Ed. 2d 177. As such, the statements that were made by Mrs.

to

law enforcement in this case constitute testimonial hearsay and Government should be precluded
from offering them at trial for that reason as well.

4. Relief Requested
The Defense requests that the Military Judge excluding all statements made by Mrs.
relating to Charge II, Specification 1 as these statements are inadmissible hearsay and
further violate the 61h Amendment's right to confront witnesses.

5. Oral Argument. Unless the government concedes the motion or this Court grants the relief
on the basis of pleadings alone, the defense requests oral argument on this matter.

,
efense Counsel
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NAVY-MARINE CORPS TRIAL JUDICIARY
JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

UNITED STATES

v.
CRAIG R. BECKER
LT/O-3
U.S. NAVY

DEFENSE MOTION TO ECLUDE
STATEMENTS OF MRS.
AS
HEARSAY AND VIOLATIVE OF THE
6TH AMENDMENT

30

APRIL 2019

1. Nature of Motion
The Defense provides the following Reply to the Government's Response to the above titled
motion.

2. Summary of Facts 1
I) On the night of 8 August 2013, LT Craig Becker and Mrs.
in Room 128 of the

were staying
(Attachment 6)

contacted the front desk and
2) At approximately 0130 on 9 August 2013, Mrs.
initiated a call to military Jaw enforcement. (Attachment 7)
3) At approximately O142, SPC
of the Anny Military police arrived and
located Mrs.
in the dining room of
LT Becker was in
room J28 at this time and was clam and cooperative. (Attachment 8)
4) When SPC
approached Mrs.
she made a verbal statement in which she
stated LT Becker assaulted her. SPC
asked Mrs.
if she would make a
statement. Mrs.
declined but then added additional details to her previous
statement. (Attachment 8)
5) SPC
then escorted Mrs.
investigatory duties. (Attachment 8)

o room 236 and left her to conduct further

6) By 0350, LT Becker was removed from
the transient barracks. (Attachment 8)

1

and provided lodging in

Italicized matters are the matters that differ fro m the original summary of facts.
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7) Sometime after 0350, SPC
spoke with Mrs.
again and told her whenever
she felt comfortable she was welcome to make a statement at the military police station.
(Attachment 8)

8) At 0400, Mrs.

contacted military police stating that her husband physically
abused her and requesting to come to the police station to make a statement.
(Attachments 7 and 8)

9) At 0649, Mrs.

made written report. (Attachment 9)

10) At 1750, Mrs.
returned to the military police station and at 1902 she provided
another statement to the military police retracting her previous statements. (Attachments
lOandll)

I 1) On 13 August 2013, Mrs.
reported to her medical provider at
that t/ze
that she was tal...ing was causing significant side effects to include
(Attachment 17)
12) On 14 November 2013, Mrs.
was interviewed NCIS Special Agent
again retracting her statements from the early morning of 9 August 2013. (Attachment
12)
13) On 27 May 2014, a lawyer for
infonned NCIS that LT Becker's command was
taking no judicial or administrative action on this matter. (Attachment 6)
14) On 03 June 2014, NCIS closed their investigation due to the fact that no judicial or
administrative action was being pursued by the command. (Attachment 6)

3. Concessions by the Government.

It appears through their motion that the Government is conceding that all statements made by
Mrs,
related to this event are inadmissible hearsay with the exception of those made to
the desk clerk and the oral statements made to Specialist
immediately upon his arrival on
2
the scene • These inadmissible statements includes those statements made to Ms.
referenced in summary offactj. of the Government Response.

4. Discussion of the Law.
The admission of these statements violates the Sixth Amendment.

The Defense is unclear what subparagraph 3. on page 6 of the Government's Response is referencing. It appears to
be an inadvertent inclusion of faclS relating to the Defense's other motion seeking to exclude hearsay teslimony of
an unidentified woman who was present around the scene of Mrs.
fall in October 2015. The Defense is
assuming that the Government was intending to reference the oral statements Mrs.
made to Specialist
upon his arrival at the bnse hotel.
?

2
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The Government incorrectly asserts that the statements made by Mrs.
to Specialist
are nontestimonial. In Davis v. Washington and Hammon v. lndiana, 547 U.S. 813, 126
S. Ct. 2266, 165 L. Ed. 2d 224 (2006), the Court clarified that statements are nontestimonial
when made in the course of police interrogation under circumstances objectively indicating that
the primary purpose of the interrogation is to enable police assistance to meet an ongoing
emergency. They are testimonial when the circumstances objectively indicate that there is
no such ongoing emergency and that the primary purpose of the interrogation is to establish or
prove past events potentially relevant to later criminal prosecution. Id at 822.
In regard to the first statements Mrs.
gave to Specialist
the facts here are
almost identical to those in Hammon where the Supreme Court found the statements to be
testimonial. Id. There was no emergency in progress. Despite what the Government asserts in
its summary of fact f., LT Becker was already separated from his wife when Specialist
arrived. She was in the dining room of the lodge and he was in room 128.3 These locations are
separated by significant distance including four family suits, two standard rooms and the front
heard no arguments or ongoing dispute, physical or verbal. There was
deck. 4 Specialist
no immediate threat to Mrs.
or to the public. There was no allegation of the use of a
weapon. Furthennore, LT Becker was calm in his room and was not causing on any other type
of disturbance. It was clear that there was no danger posed to either Mrs.
or the public at
large. When Specialist
first spoke with Mrs.
he was not seeking to detennine
"what is happening," but rather "what happened." In fact, that is exactly what he asked Mrs.
Specialist
states that he asked her if she was comfortable making a statement
5
about what had happened. Furthermore, the way that Specialist
responded with regard to
how he approached LT Becker and the lack of medical or other services provided to Mrs.
show that objectively viewed, the primary purpose of his interaction with Mrs.
was to investigate a possible crime and create a substitute for testimony. As such the statements
to Specialist
should be excluded as testimonial.
made by Mrs.

C,USN
Defense Counsel

Attachment 8.
Attachment 13.
5 Attachment 8.
J

4
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NA VY-MARINE CORPS TRIAL JUDICIARY
JUDICIAL CIRCUIT
UNITED STATES NAVY
GENERAL COURTS-MARTIAL

GOVERNMENT' RESPONSE TO THE
DEFENDANT'S MOTION TO
EXCLUDE STATEMENTS OF THE
VICTIM AS HEARSAY AND
VIOLATIVE OF THE 6T1-1
AMENDMENT

UNITED STATES

v.
CRAIG BECKER
LT/0-3
USN

26 APRIL 2019

1.

Nature of Motion.
T he Defense moved to exclude the statements of the victim Mrs.

claiming they are hearsay and a violation of the Confrontation Clause of the 6th
Amendment. The Government asks the Court to DENY the Defense's motion and find the
statements made by the victim to a hotel desk clerk and Army Military Police that the
accused had physically assaulted her are admissible, pursuant Milita1y Rules of Evidence
MRE 803(2)(Excited utterance).
2.

a.

Summary of Facts.
The Accused is alleged to assaulted his wife on or about 9 August 2013 at or near
by strangling her by placing his hands around her neck.

b.

The accused and his wife were married in 2008 and around 2 August 2013 the

accused transfen·ed to NA TO Headquarters in

When they anived in

they initially stayed in the US A1my Lodge Oil base.
c.

The US Army Lodge is the equivalent of a Navy Gateway Inn and Suites. It is

modern hotel where servicemembers and their famil ies could stay for some time while they
seek housing. T he US Anny Lodge is on

and US Anny militar y police

are the local on-base law en forcement.
d.

On 9 August Mrs.

went to the front desk of the US Anny Lodge and

requested that the civilian clerk, Mr.

working at the front desk contact
1
Appellate Exhibit XV
Page 1 of 7

police as she had been assaulted by her husband in their hotel room a short time
beforehand. The clerk, a

citizen who speaks English. called the base police. Base

police were called approximately 0132 in the morning.
e.

mTived at approximately 0 142

US Am1y military police officer Specialist

and met Mrs.

at the hotel. Mrs.

and crying. While talking to Mrs.

was curled up on the floor of the hotel tloor
she stated that the accused had picked her up and

thrown her to the ground multiple times and then attempted to strangle her in their room.

f.

US A1mypolice separated the

with LT Becker initially going to the police

station. Between 0200 to 0400 the police separated the

as Mrs.

moved into

a di fferent hotel room and the accused into the barracks. Arow1d 0400 Mrs.
requested to be taken to the police station to make a statement.
g.

At approximately 0400 Mrs.

officer Specialist

was picked up by US Army military police

She was transported to the police station where she made a

written statement. During her ride to the police station she was upset and swore and
claimed the accused was manipulating the process. The written statement by Mrs.
was made at approximately 0649 o n 9 August 2013.
h.

Around 1750 on 9 August 2013 Mrs.

returned to the police station and

made statements accusing the police of incompetence claiming they were ''useless" and a
..piece of shit" She stated she felt coerced into making her 0649 statement. Her statement
is not a factual recantation but discusses her extreme displeasw-e at how she was treated by
law enforcement. She also stated that she participated in a ''crisis counseling'' with her
husband at the Behavioral Health Center onboard th e base between hei- initial 0649
statement and her 1750 statement.
1.

On 14 November 2013 she made a written factual recantation of the August assault

to the Naval C riminal Investigative Service.

J.

After the event, at an unkuown time but close to Mrs.

with a friend of hers, Ms.

Mrs.

accused ·'choked her'· and was "rough,, in 2013 in

death, she spoke
stated that she told the

. Mrs.

also stated that

she dropped the charges due to the concern that it would impact her husband' s career.

2
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3.

Discussion.
Does the Victim's statements about being assaulted by the Accused constitute
testimonial hearsay?
On 8 Oct 2019,

(Victim) was murdered after she was pushed from the

?h floor of the apartment she shared w ith the Accused, in
death, the Victim stayed at the Anny lodge upon arriving in

. Prior to her
with her husband, the

Accused. On the evening of 9 August 2013, the Victim and the Accused went out to
dinner. Upon the ir return to their temporary lodging, the Accused assaulted the Victim by
throwing her about their hotel room and placing his hands ai"ound her throat and pressing
down. (The motivation for the assault appears to have been the discovery by the accused
of the victim speaking with another man.) The Victim was able to escape the hotel room
and asked the desk clerk to call the po lice. After the police arrived, the Victim gave a
statement detailing the abuse she suffered at the hands of the Accused.
The 6 th Amendment of the United States Constitution guarantees the right of accused to
be confronted by the witnesses against them. Ohio v. Clark, 135 S. Ct. 2173, 2179(2015).
The Confrontation Clause thus limits the admissibility of out of court statements where the
primary purpose is testimonial. Crawford v. Washing cun, 54 l U.S. 36 (2004). However,
'"[ w ]here no such primary puq,ose exists, the admissibility of a statement is the concern of
state and federal rules of evidence, not the Confrontation Clause." Clark, 135 S. Ct. at
2180. To dete1111ine the primary purpose of a statement, the Comt of Appeals for the
Anned Forces has set for a series of inquiries to detem,ine the testimonial nature of an out
of court statement. United States v. Rankin. 64 M.J. 348. 352 (CAAF 2007). " First, was
the statement at issue elicited by or made in response to law enforcement or prosecutorial
inquiry? Second, d id the "statement" involve more than a routine and objective cataloging
of unambiguous facrual matters? Finally, was the primary purpose for making, or eliciting,
the statements the production of evidence with an eye toward trial?" Id.

Applying the three pronged test set out in Rankin, it is clear the Victim's statements to
the desk clerk at the Anny Lodge and responding law e nforcement about the Accused's
assault were not testimonial.
3
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I. First, the statement to the desk clerk was not elicited by any responding official.
However, clearly the statements to Anny Military Police were made to law
enforcement.
2. The statement itself does constitute something beyond a "routine and objective

cataloging of unambiguous factual maners". The Victim 's statements were a clear
description of his assault on her that evening.
3. Tne primary purpose of the statement was not to create evidence for ttial. The
statement to desk clerk was for the purpose of obtaining help. This is akin to
calling 9-1-1 for someone new to a fo reign country who has had their ability to seek
assistance removed from them by their abuser. Likewise, the Victim' s statements
to Anny MP·s was made while the Victim was under the influence of her abuse.
This excited utterance reflects a statement not designed to create evidence at trial,
but was merely a recitation of how she h ad been abused.

Viewing the Victim's statement, using a totality evaluation , it is clear prongs one, two
and three reflect the non-testimonial nature of the statement. United States

i·.

Perkins,

2016 CCA LEXIS 44 1, 17-18 (N-M.C.C.A. 20 l6). The unprovoked statement to the hotel
desk clerk is not testimonial. Likewise, the statement the Victim made to law enforcement

are not testimonial in nature.

Does Victim's statement to the Accused meet a hearsay exception under the Military

Rules of Evjdence?
Once this Cow1 fi nds the Victim's statements are not testimonial, it must then
determine if the statements meet an exception in the Military Rules of Evidence. The
statement of t he Victim to the police and desk clerk meets the excited utterance hearsay
exception.

Does the Victim's Statement constitute and excited utterance, pursuant to Mil. R.
Evid. 803(2)?

An excited utterance is a statement made about a startling event while the declarant
4
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remains under the influence of the sta1tling event. United States v. Rich, 2016 CCA LEXIS

493 (A.C.C.A.2016). Military case law has devised a three-pronged test to determine
whether a hearsay statement qualifies as an excited utterance: ''(l) the statement must be
"spontaneous, excited or impulsive rather than the product of reflection and deliberation'' ;
(2) the event prompting the ut1erance must be ''startling"; and (3) the declarant must be
"under the stress of excitement caused by the event." United States v. A rnold, 25 M.J. 129,
132 (C.M.A. 1987); see also United States

i·.

Bowen, 76 M.J. 83, 88 (CAAF 2017). ln

United States v. Feltham. CAAF held a military judge did not abuse his discretion in
admitting the statements a male sailor made to his roommate approximately one hour after
appellant forcibly orally sodomized him. United States v. Feltham, 58 M.J. 470, 475
(CAAF 2003). The Feltham Court found that the victim was still under the stress of a
stmtling event; therefore, the lapse of time was not dispositive. Id.
There is ample case law indicating the mere fact a statement is given to law
enforcement does not, by itse l( removed it for consideration of being an excited utterance.

United States v. Scarpa, 913 F. 3d 993, IO 16 (211d Cir. 1990); United States v. Gambardella,
2012 U.S, Dist LEXIS 11856, 7 (S.D.N.Y 2012). In Sccupa, the Court found the victim' s
statement to the police, as he lay in his hospital bed foJlowing an assault, to be an excited
utterance. Sca,pa, 913 F. 3d. at 1016.

Jn Gambardella, the victim was physically assaulted by the defendant in an effort to
exto1t money. The victim told police. after a I 0-minute drive to the police station, that the
defendant had approached from behjnd and placed him in a headlock. Gambardella 2012
U.S. Dist. LEXIS at 4. The Court allowed the statement, clesc1ibing both the assault and
the person who had committed the assault, was admissible as an excited utterance because
the v ictim remained under the influence of the startling event. Id at 8-9.

In the instant case, the Victim's statement to both the hotel desk clerk and A1my
M Ps meet the tests established in Amold and the othei- cited legal authority.
I . Her statement to the desk clerk was spontaneous and not the result of
questioning. It was a statement made after escaping the assaultive behavior of
the Accused. The Clerk desc1ibed her as being emotional. upset, and seeking a
place to l1ide from the person who had assaulted her. In addition, while her
statements to responding officers, where they found her upset and hiding from
5
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the Accused were made while in response to questions about what had
happened.
2. The Victim presented, to both the desk clerk and law enforcement as being under
the influence of a startling event. Her behavior is consistent with someone who
was upset. Clearly having someone, particularly yow· spouse. physically assault
you is a startl ing event. This is amplified when the assault involves them
placing their hands around yow· neck and strangling you.
3. It is equally, unquestioned that the Victim remained under the stress of the
exciting event. Here the statement was made within minutes of the Victim
impacting the sidewalk after being pushed from the 7th floor of her apartment
building.
Given the facts in this case, the Victim 's statements about her assault at the hands of he,·
husband to Mr.

4,

and Specialist

is an excited utterance and admissible.

Burden of Proof.

Per R.C.M. 905(c) the burden of proof on any factual issue the resolution
of which is necessary to decide a motion shall be a preponderance of the
evidence. Per R.C.M. 905(c)(2) the burden of persuasion is on the moving
party, the Defense. However, as the ultimate proponent of the evidence at
trial the Govemment would be required to lay the proper foundations.

5.

6.

Evidence to he Presented

a.

Testimony ofNCIS SA

b.

Testimony of SPC

b.

Docwn ents attached to Government appellate exhibit

c.

The Government will also rely upon Defense attachments 6-12, 14

Relief Requested.

The Government request that the Court DENY the Defendant' s motion to exclude
the Victim·s statements of domestic abuse.

6
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6.

Oral Argument.
The government respectfully requests ornl argument on this motion.

Isl
J. L. JONES

************************************************************
CERTIFICATE OF
SERVICE
I hereby ce11ify that, on 26 April 2019, J caused to be served a copy of this motion on
the trial counsel for the government and the court.

Isl
J. L. JONES
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NA VY-MARINE CORPS TRIAL JUDICIARY
JUDIC IAL CIRCUIT
GENERAL COURT-MARTIAL

UNITED ST AT ES
v.

DEFENSE MOTION IN LIMINE:
EXCLUDING TESTIMONY THAT A
WITNESS STATED THAT "A WOMAN
WAS PUSHED" AS HEARSAY

CRAIG R. BECKER
LT/0 -3

19 APR 2019

U.S. NAVY

1. Nature of Motion

Pursuant to R.C.M. 906{b)( l 3) and M.R.E. 802, the Defense respectfully moves this court
for an order in limine excluding all statements that an unidentified witness claimed that a woman
was pushed from the building as these statements are inadmissible hearsay1•

2. Summary of Facts
I) On the night of 8 October 2015, Mrs.

fell from a window in her

apartment. (Attachment 1)
2)

and
ound Mrs.
apartment building. (Attachment l)

on the ground below the

3) Mr.
called the police. In his phone call with the police he stated twice that a
woman was pushed or thrown from a building. (Attachment 2)
4) Shortly thereafter, the police called emergency services and stated that they had a caller
claiming that a woman was thrown from a building. (Attachment 3)
5) During the investigation into Mrs.
eath, Ms.
tells the authorities that
when she arrived at the scene, an unidentified woman told her that a man pushed his wife
out of a window. (Attachment 4)

1

The defense believes it has 1den1tfied all statements that have this hearsay statement as their source. The intent of
this motion is to litigate the admissibility of all such statements at this time. If the government has related
statements it intends to offer at trial, the defense. by this motion, is objecting to those statements as well and
respectfully requests that they be litigated with this motion
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6) This woman was never interviewed or identified.
is also clear that she does not know if this
7) In her statement to law enforcement, Ms.
unidentified woman witnessed the fall or simply speculated as to what had occurred.
(Attachment 4)
8) In their statements to law enforcement throughout the investigation, Ms.
and Mr.
are clear that they did not see Mrs.
until after she was on the ground and
that they do not see how Mrs.
fell. (Attachments 4, 5, and 15)

3. Discussion of Law

M.R.E. 802 provides that absent an applicable exception, hearsay is not admissible at courtmartial. M.R.E. 80 l defines hearsay as any statement the declarant does not make while
testifying at the current trial or hearing and is being offered to prove the truth of the matter
asserted in the statement.
i. The statements made by Ms.
regarding what she was told by the unidentified
woman constitutes hearsay and the Government should be precluded from offering them at trial.
to the police during his phone call on the evening
ii. The statements made by Mr.
of 8 October 20 J5 are not based on personal knowledge. When questioned by the officer on the
phone, Mr.
clearly states that he did not see how Mrs.
fell. Throughout the
investigation he remains consistent on this point. As such, his statements to the police officer on
the phone call that evening are either speculation or his repeating what he had been told by
someone else. As such, these statements constitute hearsay, potentially double hearsay, and the
Government should be precluded from offering them at trial.

iii. The statements made by the police when calling emergency services are simply the
police officer relaying what he was told by someone else, presumably Mr.
As such,
these statements constitute hearsay, potentially double hearsay or more, and the Government
should be precluded from offering them at trial.

4. Relief Requested
The Defense requests that the Military Judge exclude the statements discussed above as these
statements are inadmissible hearsay.

2
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5. Oral Argument. Unless the Government concedes the motion or this Court grants the relief
on the basis of pleadings alone, the defense requests oral argument on this matter.

3
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NAVY-MARINE CORPS TRJAL JUDICIARY
JUDICIAL CIRCUIT
UNITED STATES NAVY
GENERAL COURTS-MARTIAL

UNITED STATES

v.
CRAIG R. BECKER
LT/O-3
USN

GOVERNMENT'S RESPONSE TO
THE DEFENSE'S MOTION TO
EXCLUDE TESTIMONY THAT A
WITNESS STATED THAT "A
WOMAN WAS PUSHED" AS
HEARSAY
26 APRIL 2019

I.

Nature of Motion.
Pursuant Military Rules of Evidence (MRE) 803( I)(Present Sense Impression), and

MRE 803(2)(Excited utterance) the Government moves the Coui1 to deny the Defendant's
motion to exclude as hearsay and admit the statement made by the an unidentified
bystander witness, to Ms.

that she observed "a man had pushed a woman out

of the window". The Govemment also asks this Couii to admit the statement of
when he called

9-1- 1 to seek assistance fo r the Victim, or at a m inimum be

aJlowed to lay the foundation at trial to admit these statements at trial.
2.

Summary of Facts.

a. The accused is charged with murdering his wife,
2015 in

(Victim), on 8 October

by pushing her threw the seventh story window of their apartment

building.
b. The accused was stationed at

a nd lived in

with his wife and infant daughter.
c. The accused and his wife were married in 2008 and sti ll legally matTied at the time of
her death.
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d. On 8 October 201 5, the accused and the Victim were in the ir aprutment.
e. Mrs.

bedroom contained a large window w hich opened inwards to a 45-degree

angle. The bedroom was on the top floor, the seventh floor, of the ir apa1t rnent building.
f. The window o pe ned onto a slahted roof and three fl oors below was a ba lcony of another

apa1i me nt.
g. On th e evening of 8 OctobeJ" 201 5, the accused pushed his wife through the opened
window of his apartment. She slid down the slanted root: screaming for help and fell three
stories. onto a table on the ba lcony b elow. Mrs.

bounced off the table and over the

ba lcony wall a nd then plunged to the sh·eet be1ow. M rs.

screamed on the way

down.
survived the fall and lay on the s idewalk mot1a\ly injured in front of the

h. M s.

apa,t ment building. Several French-speaking

c itizens quickly an-ived after hearing

her scream as she fell and briefly hung onto the roof.
i. Mr.

heard the Victim scream and ran towards

a nd M s.

the sounds of the screams. As t hey were nmning towards the screams, they heard a loud

thud, which was the Victim hitting the cobblestone paving m aking up the sidewalk.

j . Mr.

went towards the Victim, as Ms.

happened . Ms.

asked an unidentified bystander what

described the woman between 50-60 years old, who Ms.

did not

know and has not seen since that time.

k. Ms.

asked the woman what happen ed; Ms.

described the woman as in shock,

after witnessing the events. The woman responded...A man had pushed his wife out of the
window."

I. Ms.

provided this information to her boyfriend, Mr.

who relayed this

information to emergency personnel on the phone, whom he had called to seek assistance
2
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for the Victim.

3.

Djscussion.

Mil. R. Evid 805
Mil. R. Evid. 805 states, "[h]earsay within hearsay is not excluded by the rule
against hearsay i f each part o f the combined statements confonns with an exception or
exclusion to the nile''. See United States v. CJark, 61 M ..T 707, 7 13- 14 (N-M .C.C.A.

2005 ); United States v. Hutchins, 2018 CCA LEXIS 31, 170 (N-M .C.C.A. 20 J 8). The
Government seeks to admit the stateme nt by an unidentified bystander to others in the
crowd that she observed the Victim pushed out the window of the seventh-floor
apartment she shared with the Accused. Mr,

who had gathered

around the Victim as she lay on the sidewalk, then told emergency responders via
version of 9-1- 1 that the Victim was pushed out the window. Thus, the
Government must establish that both the statement of the unidentified woman and the

statements to

9- 1-1 fit an exception to the hearsay nile.

Does the unidentified bystander's statement to the other bystanders constitute
testimonial hearsay?
On 8 Oct 2015 , Victim was murdered after s he was pushed from the 7th floor of the
apartment she shared with the Accused, in

. While she lay on the sidewalk,

a number of citizens gathered to rende r aid to the Victim. At this time, an unidentified
bystander told

"a man had pushed a woman out of the window". Ms.

relayed this information to her boyfriend, Mr.

who used this information to notify

emergency responders as to what had happened to the Victim. This call to emergency
responders was recorded and preserved.
The 6 th Amendment of the United States Constitution guarantees the right o f accused to

be confronted by the witnesses against them. Ohio v. Clark, 135 S. Ct. 2173, 2179 (2015).
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The Confrontation Clause thus limits the admissibility of o ut of court statements where the
primary puipose is testimonial. Crawford v. Washington, 541 U.S. 36 (2004). However.
''[w ]here no such primary purpose exists, the admissibility of a statement is the concern of
s tate and federal rules of evidence, not the Confrontation Clause." Clark. 135 S. Ct. at

2180_ To determine the primary purpose of a statement, the Court of Appeals for the
Armed Forces has set for a series of inquiries to detem1ine the testimonial nature of an out
o f court statement. United States v. Rankin, 64 M.J. 348. 352 (CAAF 2007). " Fi rst, was
the statement at issue elic ited by or made in response to law enforceme nt or prosecutorial
in quiry? Second, did the "statement" involve more than a routine and obj ective cataloging
of unambiguo us factual rnat1ers? Finally, was the primary purpose for making, or eliciting,
the statem ents the production of evidence w ith an eye toward trial?" Id.
Applying the three-pronged test set out in Rank.in, it is abundantly clear the unidentified
bystander·s statement to Ms.

that she observed someone push the Victim o ut of the

seventh-floor ·window of the apartment building in

was not testimonial

I . First, the stateme nt was not elicited by any responding official. The statement was

made to anther bystander and not police or emergency medical providers. The
statement was made whi le those at the scene were attempting to detetmine w hat
had happened to the woman who lay dying at their feet.

2. The statement itself does constitute something beyond a ''routine and objective
cataloging of unambiguous factual matters". The bystander's statement, "A man
had pushed a woman out of the window," c learly indicates the V ictim did not tlu-ow
herself out the window or ''fell'' out the window, but instead was pushed o ut the
seventh 11oor of her apa11ment building.

3. The prima1y purpose of the statement was not to create evidence for ti;aI. It would
4
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be entirely unbelievable that someone who just heard someone being pushed to her
death from the seventh floor o f an apa11ment building, and seeing the person lying
on the sidewalk in a pool of her own blood, would have the ability and foresight to
formulate the concept that her statement would be used in a comt of law.
Also applying the above test, Mr.

statement to

9- 1- 1 is not testimonial.

I. First, the statement was not elic ited by any respondihg official. The statement was

made to other bystanders and not police or emergency medical providers on the
scene. The statement was made wlule those at the scene were anempting to seek
aid for the woman who lay dying at their feet. Ms.

statement to Mr.

was used by him to tell emergency responders what had happened to the Victim. ft
was elicited only to assist in whatever could be done to medically treat the Victim.
2. The statement itself does constitute something beyond a ''routine and objective
cataloging of unambiguous factual matters." The bystander's statement, "A man
had pushed a woman out of the w indow," clearly indicates the V ictim did not tlu·ow
herself or "fall" out the window, but instead was pushed out the seventh floor of her
apartment building.
3. The primary purpose of the statement was not to create evidence for ttial. It would
be entirely unbelievable that someone who just heard someone being pushed to her
death from the seventh floor of an apartment building, and seeing the person lying
on the sidewalk in a pool of her own blood, would have the ability and foresight to
fonnulate the concept that his statement would be used in a court of law. Likewise,
Mr.

statement to 9-1-1 was clearly to obtain assistance for the Victim

based on info,mation he had been given by others at the scene.
Viewing the bystander' s statements, using a totality evaluation. it is clear prongs one,
5
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two, and three reflect the non-testimonial nature of the statement. United States v. Perkins,
2016 CCA LEX IS 441, 17-18 (N-M.C.C.A. 2016). Tbestatement to others around her that
the woman dying on the sidewalk had just been pushed out of a seventh-floor window is
not testimonial. In addition, the call to emergency responders. likewise, was not
testimonial.

Does unidentified bystander witness's statement to the other bystanders meet a
hearsay exception under the military rules of evid~nce'?
Once this Court finds the bystander's statement is not testimonjal, it must then
determine if the statement meets an exception in the Military Rules of Evidence. The
statement of the unidentified bystander to Ms.

and Mr.

statement to 9-1-1

meets the both the excited utterance and present sense impression hearsay exceptions.

Does the unidentified bystander witness's statement and Mr.
9-1-1 call
constitute an excited utterance, pursuant to Mil. R. Evid. 803(2)?
An excited utterance is a statement made about a startling event while the decJarant
remains under the influence of the startling event. United States v. Rich, 2016 CCA

LEXIS 493 (A.C.C.A. 2016). Military case law has devised a three-pronged test to
dete1mine whether a hearsay statement qualifies as an excited utterance: ·'(I) the statement
must be "spontaneous, exc ited or impulsive rather than the product of reflection and
deliberation": (2) the event prompting the utterance must be "startling"; and (3) the
declarant must be "under the stress of excitement caused by the event." United States v.
Amolcl, 25 M.J. 129,132 (C.M.A. 1987); see also United States v. Bowen, 76 M.J. 83. 88
(CAAF 2017). In United States v. Feltham. CAAF held that a military judge did not abuse
his discretion in admitting the statements a male sailor made to his roommate
approx imately one hour after appellant forcibly orally sodomized him. United States v.
Feltham. 58 M.J. 470,475 (CAAF 2003). The Feltham Cou,1 found that the victim was
6
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still under the stress of a startling event therefore, the lapse of time was not dispositive. Id.

In the instant case, the unjdentified bystander's statement to the Ms.

meets the

test established in Arnold.
I . Her statement 9-1- 1 was spontaneous and not the result of questioning. It was a

statement indicating she had observed a man just shove a woman out a seventhfloor window.
2. It is unquestionable that being pushed from the seventh floor of a building and
falling all the way to the sidewalk would constitute a startling event. In fact, M s.
described this woman as being in a state of shock.

3. It is equally unquestioned that the unidentified bystander remained under the
stress of the exciting event. The statement was made within minutes of the
Victim impacting the sidewalk after being pushed from the seventh floor of her
apartment building.
G iven the uncontrovcrted facts in this case, the unidentified bystander' s state ment to Ms.
that "a man had pushed a woman out of the window" is an excited utterance and
admissible, pursuant to MRE 80 I (2).

rn addition. Mr.

statement to

9-1-1 meets the test established in

Arnold.
I . His statement was spontaneous and not the rnsult of questioning. It was a

statement seeking to obtain assistance for a woman who was just shoved out a
seventh-floor window.

2. lt is unquestionable that seeing someone pushed from the seventh floor of a
building and falling all the way to the sidewalk would constitute a startling
event. Mr.

was faced with obsetving and seeking assistance fo t· a
7
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woman lying on the sidewalk, in a pool of blood, dying. This would ce11ainly
constitute a start ling event.
3. It is equally unquestioned that Mr.

a lso remained under the stress of the

same exciting event.
Based on the facts and case law, Mr.

entire statement to

9-1- 1 is

admissible as an excited utterance. pursuant to MRE 803(2).

Is the statement of the unidentified bystander witness a statement of a present sense
impression, pursuant to Mil. R. Evid. 803(1)?

MRE 803( l ), present sense impression allows for the adm issioh of statements
·'describing or explaining an event or conditio n, m ad e w hile o r immediately after the
declarant perceived iC (emphasis added). As with the excited utterance exception, the
present sense impression exception hinges on absence o f time for declarant to reflect on
what happened. United States v. Narciso, 446 F. Supp. 252 (E.D. Mich. 1977). The one
difference between the rule MRE 803(1) & (2) is excited utterance requires a sta1tling
event while the present sense impression exception does not require an exciting event.
When discussing the present sense impression Professor Stephen Saltzberg indicated " the
contemporaneousness of the statement is crucial to its admission, and should be the
proponent's main foundatio nal concern." United States v. B rown, 48 M.J. 578, 582, 1998
CCA LEXIS 160 (A.C.C.A. 1998): Citing STEPHEN A. SALTZ BURG ET AL ..
MlLITARY RULES OF EVIDENCE MANUAL 942 (4th ed. 1997 ).
The present sense impression is a rule which has sparse military case law discussing.

ld. It is not required for the present sense impression to allow th e admission of a statement
describing an event to happen while the event is occutTing. United States v. Davis, 577 F.
3d 660, 668 (6th Cir. 2009); See also United States v. Gr een 556 F. 3d 151 (3 rd Cir 2009).

There is no per se definition of what constitutes immediately after the witness observed an
R
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event. Recently the United States Army Court of Criminal Appeals held '·a proper
detennination will always turn on the.facts of each individual case, [] as a general matter,..
that five minutes will usually be within the present sense impression exception and twenty
minutes is at the outer edge of the exception." United States v. Brown, 201 8 CCA LEXlS
107, 30 (A.C.C.A. 201 8).

It is clear. from the incident reports and statements of Ms.

that the unidentified

bystander witness was giving a present sense impression when she stated "a man had
pushed a woman out of the window.'' All of the witnesses who were present at the time the
Vitim was pushed to her death assembled within seconds of the V ictim impacting the
sidewalk. Ms.

indicated in her statement, to

the unidentified bystander witness as she and Mr

authorities, that she encountered
were headed toward the Victim

after hearing her screams coming from the seventh-floor window of her apa11ment and
impacting the ground. This encounter occu1Ted within seconds of tbe incident and while
lhe unidentified bystander witness was still in a state of shock. Clearly based on the above-

referenced case law, the statement fits under the time limitations set out in MRE 803(1) and
thus should be admitted as a present sense impression.
The Defense's motion to exclude this statem ent focuses at least a p011ion of their
argw11ent on the fact that the witness is unknown and thus her statement cannot be deemed
credible. MRE 803( I) & (2) do not seek and do not require a determination of the
declarant's credibility. The primary focus of each of these rules of evidence foc us on how
the passage of time prevents a declarant from fabricating a statement. Miller v. Keating,
754 F. 2d 507, 510 (3 rd Cir. 1985); see also United States v. Brovvn, 254 F. 3d 454. 459 (3nl
Cir. 200 I); Parker v. Mmyland, 129 Md. App. 360, 390 (Md. Ct. App. I 999) Here, the all
of the witnesses, in.eluding the uni denti fied bystander witness. uttered their statements
a
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within seconds of the Victim being pushed to her death. Tbe fact that we do not know the
identity of the unidentified bystander witness is tffelevant.

4.

Burden of Proof.
Per R.C.M. 905(c) the burden of proof on any factual issue the resolution of which is

necessary to decide a motion shall be a preponderance of the evidence. Per R.C.M.
90S(c)(2) the burden of persuasion is on the moving party, the Defense.

5.

Evidence Presented.

Govt. Exhibit 1. Ms.
Govt. Exhibit 2, Mr.
Govt. Exhibit 3. Mr

6.

Interview 7 July 2016;
Jnterview 7 July 2016;
Emergency Phone Call.

Relief Requested.
The Government requests that the Court deny the Defense's motion and admit

the statement made by the unidentified bystander witness, to Ms.
statement of

when he called

and the

9-1-1 to seek assistance for the

Victim. or at a minimum be allowed to lay the foundation at trial to admit these statements
at trial.
7.

Oral Argument.
The Government respectfully requests oral argument on this motion.

Paul T. Hochmuth

CERTIFICATE OF
SERVICE
1 hereby certify that, on 26 April 20 19, l caused to be served a copy of this
motion on the trial counsel for the government and the court.

Paul T . Hochmuth
1n
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NA VY-MARINE CORPS TRIAL JUDICIARY
JUDICIAL CIRCUIT
UNITED STATES NAVY
GENERAL COURTS-MARTIAL

UNITED STATES

GOVERNMENT MOTION TO ADMIT
STATEMENTS DUE TO
FORFEITURE BY WRONGDOING
AND WAIVER BY MISCONDUCT

V.

CRAIG BECKER
LT/O-3
USN

I.

Nature of Motion.
The Government moves the Court to admit statements made by Mrs.
the deceased victim, under the theo1y that the accused, LT Craig Becker, due to his

own misconduct has waived and forfeited his Sixth Amendment Confrontation Clause
Rights and waived and forfeited any hearsay objections per Military Rule of Evidence
804(b)(6). Statement Offered against a Party that Wrongfully Caused the Declarant's
Unavailability. The accused's misconduct of killing his wife as alleged in Charge lil
prevents her from now testifying as to acts related to Charge L Specification I and Charge

III. Prior to her murder

made numerous statements to third parties that

relate to Charge II, Specification I and Charge III.

2.
a.

Summary of Facts.
The Accused is alleged to have murdered his wife

on 8 October

by pushing or tossing her throw the 7 th story window of

2015 in the city of
their apartment building.
b.

The Acc used was stationed at

lived in
c.

and

with his wife and infant daughter.
The Accused and his wife were married in 2008 and still legally rnan-ied at the

time of her death.
d.

It was known by both the Accused and his wife that 8 October 2015 was the last

night that the victim and her daughter were to spend in their apartment as she was moving

out the next day. The day of her death she signed a lease on a new apartment.
1
Appellate Exhibit XVIII
Page 1 of 27

e.

On 8 October 2015 the Accused and the Victim were in their apartm ent to eat

dinner and take care of their daughter. The

did not live together as husband and

wife as they had separate bedrooms and Mrs.

was sleeping at her friend Mr.

apa11ment.
f.

Mrs

bedroom contained a large window which opened inwards to a 45-

degree angle. The bedroom was on the top tloor, the 7th floor, of their apartment bujlding.

g.

The window opened onto a slanted roof and two 0oors below was a balcony of

another apartment. The apartment also contained a balcony, which was a straight drop to
the street below.
h.

In the evening of 8 October 20 15, the Accused pushed his wife through the opened

window of his apartment. She slid down the slanted roof, grasping at tiles, and fell two
stories onto a table on the balcony. !Vlrs.

bounced off the table, over the balcony

wall and then plunged to the street below . Mrs.

screamed on the way down which

was heard by passers-by. She was seen falling by Ms.

a nurse who was

working at a nursing home across the street.
1.

Ms.

survived the fall and lay on the sidewalk mortally injured in front of the

apartment building. Several French speaking
her scream, including Mr.

citizens quickly arrived after hearing
and Ms.

The accused

eventually emerged from the apai1ment building and spoke to Mrs.
has given conflicting versions of events as to Mrs.

The accused

last words - alternatively

stating that she said "you did this to me" and stating that she told the accused she loved
him.
J.

local

paramedics and police an-ived onto the scene and took Mrs.
hospital. Mrs.

to a

died as she was being prepped for surgery. She never

spoke to Jaw enfo rcement or medical personnel due to her injuiies.

Charge 11, Specification l

l.

Prior to her death the accused and Mrs.

had a contentious rnarriage whjch

included physical and m ental abuse by the accused. Chronologically the first charged
event occurred in August 2013 when the accused assaulted Mrs.
in

T he accused and his w ife had just PCS'd to

at an Almy hotel
and were staying at the

outside
m.

The accused assaulted this wife by throwing her about their hotel room and placing
2
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his hands around her throat and pressing down. The accused was angry at his wife for an
affair she had with Mr.

while they were in America. Immediately before the

assault began he read emails between hjs wife and
n.

Mrs.

was able to escape the hotel room and asked the front desk clerk to call

the police. Ms.

made oral statements to the hotel desk clerk, ML

Mr.

civilian, called US Army milita1y police.

o.

,a

After the military police an-ived, Mss.

military police officer Specialist

gave an oral statement to US Army

detailing the abuse she suffered at the hands of the

Accused.
p.

Mrs.

then went to the US Anny MP station and made a detailed written

statement about the assault.
q.

On or about 1750 on 9 August 2013 Mrs.

went to the US Anny military

police station to complain about her treatment by US Anny military police. (The United
States does not seek to admit trus statement, objects to its admission as hearsay, but asks
the Court to consider it for this motion only to provide context to the chain-of-events).
r.

Between August and November 2013 the accused and Mrs.

November 20 13 Ms.

reconciled. fn

made a recantation of the allegations of the assault to NCIS.

(The United States does not seek to admit this statements, objects to its admission as
hearsay, but asks the CoUrt to consider it for this motion only to provide context to the
chain-of-events).
s.

Between August and November 2013 the accused was investigated by law

enforcement for th.is domestic violence assault. The accused described the investigation as
a .. living nightmare" to his wife' s friend

and blamed his wife for instigating the

investigation.
t.

No charges were preftmed, Non-Judicial Punishment, or Board of Inquiry

conducted based upon the events alleged in Charge 11, Specification 1.

Post-November 2013 statements related to C harge ll, Specification 1
u.

After her recantation, at a time closer to her death, Mrs.
Mrs.

her" and was "'rough'. in 20 13 in

told Ms
Mrs.

spoke with Ms.
that the accused ·'choked

stated that she dropped the charges

due to the concern that it would impact her husband's career.
v.

After her recantation Mrs

spoke with Ms.

who was another

3
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MWR/Child Yo uth Center employee wh o worked with Mrs.
Mrs.

told Mrs.

at the Army base.

f an incident where the accused assaulted h er over an affair

allegation. She stated that the accused placed his hands around he r neck, choked her and
Mrs.

thought she was going to die. Mrs

also stated that she later recanted

the allegation due to concerns it wou ld have on the accused 's career.

w.

After her recantation Mrs

spoke with her friend

stated that during an incident at

Mrs.
is located at

··1 ho nestly thought he was going to kill me." Mrs.

also stated that she

retracted her a llegation for her husband's career.
x.

Mrs.

also spoke to h er childhood friend

about the physical

abuse. She stated that after her husband found out about her affair he became violent and
she feared fo r her life that he hit her and that occurred c lose to the time sh e moved to

Statements and Actions Related to Charge IJI
y.

After reconciliation the accused and Mrs.

lived in

together as

husband and w ife from autwnn 201 3 until summer 2015. During this time they lived
together in

while the accused worked onboard

Mrs.

at

times was a stay-at-home mom and other times worked for th
During this time the accused continued to
emotionally and phys ically abuse Mrs.

Such actio ns include:

I) The accused accessed the victim 's personal cell phone to monitor her

com1muucations,

2) The accused changed passwords to their joint bank account to deprive the victim
access lo their her money;
3 ) The accused confiscated the victim 's identification card and credit cards;

4) T he accused confiscated the victim's cell phone to prevent her contact with friends
and fami ly, to include when she was in the hospital recovering from surgery;
5) The accused prevented the victim from communicating with family members and

friends members;

6) The accused controlled the v ictim's visits with her fr iends to their apartment in
Belgiw11;
7) The accused forced his wife to walk to the hospital from their apartment when she
had

4
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8) The accused controlled what clothes the victim wore, to include throwing out
clothes which he did not approve of;
9) The accused took down and threw away curtains that the victim handmade;
10) The accused would not allow the victim to get a tattoo;
11) The accused broke cosmetics the victim purchased.

z.

As her marriage suffered Mrs.

began to talk lo her friends and co-workers about

her marriage and situation. She confined in girlfriends such as Ms.
Mrs.

Ms.

and

She explained that her husband was emotionally controlling and manipulative.

Her and her friends maneuvered around her husband such as avoiding visits or not speaking in
his presences. Mrs.
aa.

related incidents in paragraph (y) to her friends in

In summer 2015 Mrs.

M rs.

decided to leave her husband but to remain i.n

.

father is Swedish (though he now lives in America) and she was com fortable

living in Europe. She had a job on-base, a set of friends, and was entering a new phase of her
Jife. She had met

another

and had been staying at nis

apartment at night to avoid her own.
bb.

On the day of her death Mrs.

did a significant act in leaving her husband - she

put a down payment on the lease of an apartment Per the landlord Mr.
she placed a 500 Euro deposit

011

a new apartment. She was al.so having maintenance such a

washer and dryer brought over. Mr.

did not describe Mrs.

as sad, morose or in

any way suicidal.
cc.

On the day of her death Mrs.

also had lunch with a group of co-workers and

girlfriends. She had lunch with Mrs.

Mrs.

Mrs.

All four women uniformly described Mrs.

and Mrs.

as upbeat for the future and

looking forward to a new life. They discussed multiple issues including her separation from
her husband and an upcoming business trip to

Mrs.

and the accused were

involved in a business venture regarding gloves. She was going to

to work on details

and was packing that night to leave. None of the women who saw her before her death
described her as sad or suicidal. They all describe a woman who was happy to be moving on
with life.
dd.

As described in detail in other filings, Mrs.

went to the apartment on 8 October

2015 to eat dinner with her daughter and husband. Even though she was sleeping at Mr.
apartment Mrs.

went nightly to the apartment to take care of their daughter

and put her to sleep.
5
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ee.

The accused told

olice that during dinner Mrs

drank wine and

attempted to reconcile thefr marriage. The accused told police he rebuffed her and then she
placed some fonn of powder in her drink. According to the aqcused this made Mrs.
drowsy and uncoordinated and when sbe attempted to bathe their daughter he had to intervene
because she was pouring water on the child's head . According to the accused he helped Mrs.
to her bedroom to lay down and he then left the room.

ff.

Phone records show that the accused repeatedly called America that night speaking

with who the Government believes was/is his girlfriend. According to the accused while on
the phone he heard a scream. While the accused has given multiple statements about the
scenario, he stated he went to Mrs.

bedroom and saw her feet going out the window.

He went to the window in an effo1t to save her but cou1d not. He claims he did not look out the
window due to fear and danger, though it opens onto a slanted room and several stories below
is a balcony. According to the accused he then went to the elevator and to the ground where
his wife was laying on the concrete.
gg.

police were called by bystanders and arrived quickly.

police viewed

the accused as a suspect and a victim and frankly told him as much. They took photographs of
the apartment, noting that Mrs.

cellphone was found in the living room, not in her

bedroom, on her person, clothes or a purse. They noted that during the times the accused was
not on the pho ne with his girlfriend in America that Mrs.
and semi-suicidal text messages to her friend

phone was sending bizarre
who was listed in Mrs.

phone w1der a pseudonym .
hh.

police quickly released that several days beforehand the accused had come to a
police station to inform

police that his wife had a dTinking problem. He was

not there to report a crime but wanted it noted by the police. The

police explained that

no crime was committed and set him away.
ii.

police discovered that the accused, after complaining that his wife had a

drinking problem, went and purchased wine. He told
the night o f her death. However,
did not have alcohol in her system.
have the

police that his wife was drinking

toxicology reports of Mrs.

showed that she

toxicology reports showed that Mrs.

did

in her system. These drugs make a person tired, sleepy

or groggy, and compliant.
JJ.

The accused stated that Mrs.

went headfirst out the window as he was able to

either see or touch her feet as they went out to the window. Th.is was contradicted by the
6
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police's interview· of Ms.

the nurse witness who saw a woman whose feet were facing

down with her hands grasping at the window while screaming.

k.k.

police hired their expeit Mr.
fall. Mr.

of Mrs.

to conduct a biomechanical reconstruction

consistent with the w itnesses· description, found that Mrs.

d id not go headfirst out the window but went feet first. Het stomach was against the
roof, head up, feet down, as she slid down the slanted roof, falling onto the balcony below and

then to the street.
ll.

police interviews of Mr.

and Mrs.

noted that they saw a bald

man looking out the window of an apa1tment above. The accused stated he did not look out the
window because of fear. The accused stated he quickly came to his wife's side on the ground.
Mr.
nn.

noticed it was "some minutes·· before he arrived.
T he accused told police he d id not know the pin code to his wife·s cell phone and

g uessed it cmTectly the next day, thus suddenly finding exculpato1y and suicidal text messages.
However, the code was related to Mrs.

Swedish identity number (akin to social

security number), it was known by her fa ther Mr.
fo r years on her phone and Mr.

that she had that used the pin number

had seen the accused open her phone. Additionally a

search o f the accused's phone located screen shots from Mrs.
oo.

During the

investigation the accused spoke with

phone taken previously.
police and made

numerous statements. H e did not confess to the murder and claimed his wife committed
suicide without his knowledge or prompting.
murder of his wife and began
jurisdiction to

authorities aiTested the accused for the

udicial proceedings. Initia lly the United States ceded

however, Secretary of D efense James Martis invo ked jurisdiction and

the accused was returned to America. Once jurisdiction was invoked

authorities

ceased investigation and NCIS assumed the investigation.

3.

Discussion.
Militarv Rule of Evidence 804(b)(6) versus Federal Rule of Evidence 804(b)(6)
There is limited military case law as to forfeiture by wrongdoing under M.R.E.

804(b)(6) or waiver by misconduct. See, United States v. Marchesano, 67 M .J . 535
(A.C.C.A. 2008). Thus the United States will rely upon Federal Cou1t case law and the ir
interpretation of Federal Rule of Evidence 804(6)(6). In issues of first impression and lack
of military controlling case law the Collli should look to federal case law when inteqJreting
7
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similar rules. M. R.E. IO I(b)(2) holds that •'in the absence of guidance in this Manual or
these rules. courts-martial will apply: ( l) First, Federal Rules of Evidence and case law
interpreting them." See also. Marchesano, 67 M.J. at 542.
A comparison between them shows their s imilarities. There is no reason to deviate
from persuasive and controlling federal case law based upon the wording of M.R.E.
804(b)(6) versus F.R.E. 804(b)(6).

Military Rule of Evidence 804(b)(6) -Exceptions to the Rule Against Hearsay - when
the declarant is unavailable as a witness - Statement offered against a party that wrongfully
caused the Declarant' s Unavailability: A statement offered against a party that wrongfu!Jy
caused or acquiesced in wrongfully cause the declarant's unavailability as a witness, and
did so intending the result.

Federal Rule of Evidence 804(b)(6) - Exceptions to the Rule Against Hearsay - when
the declarant is unavailable as a witness - Statement offered against a pa1ty that wrongfulf y
caused the declarant's unavailability: A statement offered agai nst a party that wrongfully
cause - or acquiesced in wrongfully causing - the cleclarant's unavailability as a witness,
and did so intending that result.

The one reported military appellate case on M.R.E. 804(b) (6) is distinguishable
from the case at bar. 1n Marchesano the accused and his wife were a unified team and the
wife refused to obey a subpoe na to testify. The accused was charged with indecent
liberties with a child and was tried in

thus the Government had no power to

enforce the subpoena overseas. Nlarchesano discusses M.R.E. 804(b)(6)'s prong as to
'·acquiescing"' in making a declarant unavailable. Mrs. Marchesano was alive but
uncooperative and the prosecution, without authority to force her appearance in a courtmai1ial in
the case at bar. Mrs.

sought to use her prior statements. This is easily distinguished from
is deceased because the accused murdered her and thus the

M.R.E. 804(b)(6) prong under consideration is '·wrongfull y causes," which was not
addressed in Marchesano. Thus the Court should rely upon Federal case law interpreting
F.R.E. 804(b)(6) where the accused wrongfully caused a declaranl to be unavailable.

8
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Forfeiture bv misconduct under F.R.E. 804(b)(6) versus waiver bv misconduct
This Couit requested discussion of forfeiture by misconduct versus waiver by
misconduct. They are related concepts and address the use of a declarant's prior statement
against an accused based upon an accused's action. Coutts bave held ·'the recently
promulgated Rule 804(b)(6) of the Federal Rules or Evidence represents the codification,
in the context of federal hearsay rules, of this long standing docttine of waiver by
misconduct:· United States v. Chen y , 217F.3d811 , 8 15 (10°1 Cir. 2000). While related.
they differ in that forfeiture by misconduct under F.R.E. 804 is a hearsay rule, governing
the procedural admission of statements and which acting cannot alone satisfy the accused's
Sixth Amendment's Confrontation Clause rights. However, the appl ication of the doctrine
of waiver by misconduct does satisfy the accused' s Sixth Amendment' s Confrontation
Clause rights. As noted in Cheny, ·'the Supreme Court has held repeatedly that a
derendant 's intentional misconduct can constitute waiver of Confrontation Clause
rights.''(citations omitted). id al 815. It is a common sense and public policy approach that
an accused cannot profit from thei.r own crin1inal acts by ensuring that there i's less
evidence admissible at court based upon continuing ctiminal acts. ChenJ' discusses the
inte1Telationship between hearsay and the Confrontation Clause:

While the Confrontation C lause and hearsay rules are not coextensive, it is beyond
doubt that evidentiary rules cannot abrogate constitutional rights. We therefore read
the plain language of Rule 804(b)(6) to petmit admission ofthose hearsay statements
that would be admissible under the constitutional doctrine of waiver by misconduct
and hold that, in the context of criminal proceedings, the Rule permits the admission
of hearsay statements by unavailable witness against defendants if those statements
are othe1wise admissible under the doctrine of waiver by misconduct.
Id at 816.

The I 0th Circuit is not an outlier in its holding. In United States v, Dhinsa, 243 F.3d
635, 651 (2 nd Cir. 200 I) the court held ··this Court, as wel I as a majority of our s ister circuits,
have applied the waiver-by-misconduct rule in cases where the defendant has wrongfully
procured the witnesses' si lence through threats, actual violence and murder:· Quoting from
United Slates v. Carlson, 547 F.2d 1346, 1358-60(8th Cir 1976) the Dhinsa court stated "it

is hard to imagine a form of misconduct more extreme than the murder of a potential
witness." Id at 652. " A defendant who wrongfully and intentionally renders a declarant
q
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unavailable as a witness in any proceedings forfeits the right to exclude, on hearsay grounds,
the declarant's statement at that proceeding and any subsequent proceeding." United States
v. Gray, 405 F.3cl 227, 242 (4th Cir. 2005). Therefore while the concept of waiver by

misconduct in the mi litary justice system may be an issue of first impression, it is widely
used and ruled upon in all federal circuits and many state cou1ts. This Cou11 should adopt
the holdings of Cheny and Dhinsa that an accused cannot profit from his own criminal acts
and that his murder of a witness may be waiver and forfeiture by misconduct of lus Sixth
Amendment Confrontation Clause rights and hearsay objections.
While Cheny and Dhi11sa were decided before the e.videntiary landmark mling of
United States v. Crawford, 54 l U.S. 36 (2004), neither Cra.1:ford nor its progeny require a

different application or exclusion of statements when the defendant has waived his
Confrontation Clause rights and hearsay objections by his own misconduct.

Post- Crawford, Confrontation and Testimonial Statements made bv Mrs.
to US Army military police
Crcrnford altered the evidentiary landscape by overturning long-standing precedent

regarding the use of out-of-comt statements. Crm,vford requires an analysis not onJy of the
rules of evidence governing admission but of the Confrontation Clause implications. The
6 th Amendment of the United States Constitution guarantees the right of accused to be
confronted by the witnesses against them. Ohio v. Clark, l35 S. Ct. 2173 , 2179 (2015).
The Confrontation Clause thus limits the admissibility of out of court statements where the
primary purpose is testimonial. Cra~eford v. Washi11gto11, 541 U.S. 36 (2004).
To dete1mine the primary purpose of a statement, the Court of Appeals for the Anned
Forces has set for a series of inquiries to determine the testimonial nature of an out of court
statement. United State.s v. Rankin, 64 M.J. 348, 352 (CAAF 2007). "First, was the
statement at issue elicited by or made in response to law enforcement or prosecutorial
inquiry? Second. did the "statement" involve more than a routine and objective cataloging
of unambiguous factual matters? Finally, was the p,·imary purpose for making, or eliciting.
the statements the production of evidence w ith an eye toward ttial?" Id.
T he wtitten statement of Mrs.

to US Atmy military police are testimonial

for Crm\ford and Confrontation Clause purposes. Her written statement to the US A.Imy
military police was made in response to law enforcement inquiries. The statement
10
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involved more than a routine and objective cataloging of factual matters. The statement
was that of the victim of a crime in which she made criminal accusations against her
husband. Finally, statements to Jaw enforcement are often made with an eye towards trial.
Nevertheless, the prosecution avers that the accused has forfeited his Sixth Amendment
Clause confrontation rights and his evidentiary objections under hearsay.
While Crawford was not a forfeiture by misconduct case the Cou11 did address the
concept when stating:

The Roberts test allows a jury to hear evidence. untested by the adversary process,
based on a mere judicial detennination of reliability.
[t thus replaces t he
constitutionally prescribed method of assessing reliability with a wholly foreign one.
In this respect it is very different from exceptions to the Confrontation Clause that
make no claim to be a surrogate means of assessing reliability. For example, the rule
of forfeiture by wrongdoing (which we accept) extinguishes confrontation claims on
essentially equitable grounds; it does not purpo11 to be an alternative means of
cletennining reliability.

Crcrnj'ord, 541 U.S. at 62.

Post-Crm,ford coLu1s have routinely upheld the waiver of Sixth Amendment Right to
Confrontation when the accused's own misconduct makes the dcclarant unavailable.
Courts have also noted that being unavailable alone is not sufficient, say the natural death
of a witness, but that the accused must have had the intent to prevent the witnesses from
testifying. In Giles v. Calffornia, 554 U.S. 353 (2008), the Cou,1 held that unavailability of
a witness alone was insufficient to trigger a waiver of misconduct. Giles was accused of
murdering h.is girlfriend and the trial com1 admitted prior statements of abuse by his
girlfriend rationalizing that his murder ofhis girlttiend made her unavailable for trial.
However, the Supreme Court required that the accused's acts had to have been clone with
the design or intent to prevent a witness from testifying at trial. This provides additional
protections for an accused before their Confrontation Clause right is extinguished. See,
Ponce v. Felker. 606 F.3d. 596 (9 th Cir. 2010). Nevertheless, even considering Mn,.

statement to police as testimonial the Confrontation Clause does not
automatically exclude, nor does the unavailability of the witness admit, the evidence.
Dhinsa lays out a two-part test for admissibility and thus waiver of Confrontation

Rights, and the Unjted States urges this Court to adopt it:
11
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Thus, consistent with our pre-Fed. R. Evid. 804( 6)(6) precedent, we now hold that,
prior to finding that a defendant waived his confrontation rights with respect to an
out-of-court statement by an actual or potential witness admitted pursuant to Rule
804(b)(6), the district court must hold an evidentiary hearing outside the presence of
the jury in which the government has the burden of proving by a preponderance of
the evidence that ( 1) the defendant (or party against whom the out-of-court statement
is offered) was involved in, or responsible for, procuring the unavailability of the
declarant "through knowledge, complicity, planning or in any other way," Miller. I 16
F.3d at 668; and (2) the defendant (or pa1ty against whom the out-of-court statement
is offered) acted with the intent of procuring the declarant's unavailability as an
actual or potential witness.

Id. at 653-654.
As to Dhi11sa·s first prong that the defendant/accused was involved in. or
responsible for, procuring the unavailability through knowledge. complicity, planning.
or in any other way, the prosecution avers that the accused pushed or tossed his wife out
of the seventh story apartment building window they shared in

in pa1t

to prevent her from reviving her previous allegations and to prevent her from describing
to authorities the physical and mental abuse she described to friends. There are two
possible ways Mrs.

died - murder or suicide. There is not a scintilla of evidence

a third pa1ty committed the crime and the only third party present in the apartment was
a

toddler.
The Government does not need to prove beyond a reasonable doubt that the

accused murdered Mrs.

for the purposes of this motion. For the pu1poses of this

motion the evidence strongly favors the conclusion that the accused murdered his wife,
which the Government need only to prove by a preponderance of evidence. After
abusing his wife physically and mentally for years Mrs.

informed the accused

that she was leaving him and taking their daughter. By all accounts it was Mrs.
who sought the divorce. It was Mrs.

who was moving out, found another place

to live and signed a lease on the day she died. Mrs.

repeatedly told friends in

that she was happy to be leaving the accused and was looking forward to her
new life. Mrs.

had lunch with co-workers on the day she died and they stated

she was excited about moving on with her life. Mrs.
relationship with

was beginning a

a co-worker, at the time of her death. She had been

staying at his apartment every night weeks prior to her death. She told
that she did not want to stay at the accused· s apartment. These are the acts of person
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moving on from a relationship, not a suic idal woman trying to reconcile with her
spouse.

It is improbable that suddenly, and without a reason, she attempted to reconcile
with the accused on 8 October 2015, throwing herself at him over dinner. Then after
being rebuffed poisoned herself to muster the fortitude to kill herself by climbing out a
window. There is zero motivation for Mrs.

to kill herself, abandon her child to a

man she deems manipulative and violent, and end the life she struggled to create for
herself in

It was the accused. not Mrs.

the marriage. Additionally, if Mrs.

who had wanted to continue

wanted to kill herself she needed speed and

distance, not something that was guaranteed by c limbing out a window with a sloped
roof that opened to a balcony several floors below. Mrs.

would have,

scientifically, gathered more speed without any impediments i f she plunged off the
balcony of their apartment, which was a sheer drop to the street. Her actions and
mindset are not suicidal in nature. She was murdered.
These actions are in stark contrast to the accused·s statements that his wife was
abusing alcohol and dmgs. Two days before her death the accused reported to
police that his wife was abusing alcohol. laying groundwork for a future a lcohol
incident. However, toxicology reports show that her blood alcohol level was negative at
tht: time ofber death. The accused lied about his wire's alcohol intake lo police on the
night of her death to make it appear as if his drunk wife killed herself in an emotional ly
distraught state. These are the acts of a killer.
Toxicology showed that Mrs.

body contained

in her body, which wou ld have caused her to be drowsy. Mrs.

did

not have prescriptions for these medications. The government avers that the accused
placed these medications in her food and drink to lower her emotional and physical
resistance. Immediately before her death the accused went to an old office he worked
in. asked the cun-ent occupant,

to give him pills that were in the

desk. Her a ltered state allowed the accused to eventually position and push her from the
window wi thout a physical fight. (As shown in the police photos taken that night the
distance from the bed to the window is minimal.) The accused stated that he watched
his wife place some medication in her wine at dinner. thought he did nothing to stop her
or apparently react to it.
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By biomechanical accounts articulated by Mr.

Mrs

feet went out

the window first in which she then turned, stomach to the roof. hands up towards the
window. This cotToborates the
that Mrs.

eye-witness, Mrs.

and her statements

was grasping toward the window ledge, with her stomach facing the

building. The size and position of the window, which opened inwai·d versus straight up,
also is indicative that a person had to manipulate a body to get into the window, it is
implausible that a person accidently put themselves into the window in this position. (ft
is also implausible to go out the top of the window when it is opened inward, to do so
would put a person's weight on the window itself. likely resulting in damage to the
window. of which there was none.) To dive out the window like a person jumping off
a diving board is implausible and does not co1Telate with Mrs.
roof. It is more plausible that Mrs.
then Mrs.

sliding down the

was placed into this position. pushed and

attempted to grasp or resist once she understood what was occu1Ting.

ln addition to the factual background of their marriage, the history of physical and
emotional violence, the biomechanics of how Mrs.

felL the lack of suicidal

ideation, and the illogical act of abandoning a child to the clutches of man she feared
and was divorcing. the accused·s own statements shov. that suicide was not how Mrs.
died. The preponderance of the evidence is that the accused murdered Mrs.
by placing her into the window and pushing her.

The accused was not interviewed by NCIS or American law enforcement but by
law enforcement. The accused immediately lied about the relationship. He
stated ··( have never used violence against
my job and character:· As

That is totally incompatible with
statements to US Anny law enforcement

and friends show, the accused had long abused her. This is not the case of an abused
person with no hope of a future lite committing suicide, it is the culmination of physical
abuse and domestic violence resulting in murder.
The accused's statements to
after telling

law enforcement are self-serving. Two days

police that his wife has a drinking problem he purchased wine for

their dinner. laying the foundation for an alcohol related event. He told

police

that he saw his wife put medicine in her wife, but he did nothing about it. or seem fazed
by it. He told

police that his wire jumped out the window when he was on the

phone with his friend, a woman he has long had a relationship with. The accused spent
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a significant po11ion of time on the phone with this women,

, other than when

the exculpatory/suicidal/self-serving text messages sent to

are sent. He

told

police that his wife's feet were dangling from the window and that he

managed to touch one of her feet in a rescue attempt, wl1ich is not supported by
witnesses or science. He stated that he did not dare look out the window. though the
window slants, it opens onto a roof and a balcony is several stories below and there was
no chance of stumbling out the window. However, a bald man was seen in the window
by an eye-witness. The accused took the elevator down to the ground floor versus
rushing down the stairs. The accused tells conflicting sto1ies of what is said by Mrs.
while on the ground- one version of··You did this to me.. and another of her
stating that she loved the accused and she was scared. Mrs.

did not have her cell

phone on her when she died, it was in the apartment. However, it was not in the room
she was in versus the main living area. where the accused sent the suicidal/exculpato1y
texts. The phone was found by

police and the accused later stated he guessed

correctly her pin code after the incident. Mrs.

told friends he checked her phone

and screen shots of her phone were found on his phone. The accused lied constantly
about access to the phone of the victim and used his access in an attempt to lay
exculpatory evidence for both witnesses and police.
The preponderance of the evidence is clear - the accused murdered his wife by
tossing or pushing her out of the seventh story apa11ment window. Mrs.

did not

commit suicide. Thus per Dhinsa. the accused acted with the intent of procuring the
declarant's unavailability as an actual or potential witness. lt is not that the accused
acted with the intent to kill her to prevent her from testifying about the murder. It is that
the accused murdered her with the intent to prevent her, in part_ from ever testifying
about the emotional and physical abuse that she suffered at his hands for years. As
discussed below, the motivation to silence a witness need not be the sole reason to make
a witness unavailable, it need be only part of a reason. Thus even if the main
motivation in the murder was based upon revenge, hatred, control, manipulation. or
pecunia1y concerns, so long as it was driven in par1 to silence her about the physical and
emotional abuse - and thus save his career - the accused has forfeited and waived his
Sixth Amendment Confrontation Clause rights and objections under hearsay.
The underlying issue is not whether the accused committed the charged
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oftense. The military judge' s role is to determine the admissibility of ev ide nce. Thus
t he judge is focused on the intent of the accused to deprive the members of the
testimony of a witness and not the ultimate detem,ination of guilt or innocence. Lentz.
524 F.3d at 530. '·The intent requirement thus ensures that the judge's inquiry is
focused on whether the defendant intended to compromise the integrity of the
proceedings, not on w hether the defendant comm itted the underlying offense." Joh11s011,
767 F.3d at 822.
As to Dhi11sa ·s second prong that the de l"e ndant acted with the intent of procuring
the dcclarant's unavailabi lity as an actual or potential w itness. the accused 's acts of
do mestic violence in this care are squarely what Giles warned about. The accused ' s
murder of his spouse is the culmination of his domestic violence towards her. It is
premeditated, cold and calculating and achieves multiple goals - no loss of military job,
no alimony, no loss of military retirement, no child suppo1t, no parenting plan with the ir
child, no impact o n their business ventures, the ability to see other women without
constraint, satiates his hatred of her leaving him - but it silences her forever fo r the
abuse she has suffered, including the abuse listed in Charge U, Specification 1. As
no ted in Dhinsa. " the Government need not show, however, that the de fendanf s so le
mo tivation was to procure the declarant's absence; rather, ii need only show that the
defendant was motivated in part by a desire to silence the witness.'· (Emphasis in the
original.) Dhinsa, 243 F.3d at 654.

Giles discusses domestic viole nce and fo rfeiture and issued this guidance and
warning. It is especially impo1tant in cases where the victim has been suffering
domestic violence:
The doml.!slic-violence context is. however, relevant for a separate reason. Acts of
domestic \·iolcnce often are intended lo dissuade a victim from resorting to outside
help. and include <..:onduct designed 10 prevent testimony to police officers or
<.:ooperation in criminal prosecutions. Where such an abusive relationship culminates
in murder, the evidence may support a finding that the crime expressed the intent to
isolate the victim and to stop her from reporting abuse to the authorities or
cooperating with a criminal prosecution --rendering her prior statements admissible
under the forfei ture doctrine. Earlier abuse. or threats of abuse. intended to dissuade
the victim from resorting to outside help would be highly relevant to this inqui1y, as
would evidence of ongoing criminal proceedings at which the vii.:tim would have
been expected to testify.

Giles,554 U.S at 377.
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The accused·s intent in murdering Mrs.

in pai1, was to prevent Mrs.

from reviving her claims of domestic violence against him and expounding on them.
The accused was well aware that domestic violence allegations against him would derail

his Navy career completely. It is a reasonable inference that he was aware that his
spouse had previously cooperated with investigators and then recanted. It is a
reasonable inference that a person who cooperates with law enforcement and later
recants due to concerns for their spouse's career may now return to law enforcement
when the relationship was over. This was a chance the accused could not take. While
he could not stop Mrs.

in 2013 from initially cooperating with the police due to

the fast moving natw-e of events, he could prevent her from cooperating again in 2015
by murdering her. That it was part of a larger motivation and not the sole or main factor
is not contrnlling. As noted in Giles, where an abusive relationship culminates in
murder, the evidence may support a finding that the c rime expressed the intent to isolate
the victim and stop her from repo11ing abuse to the authorities or cooperate with a
criminal prosecution. Thus accused has forfeited and waived his Sixth Amendment
Confrontation Clause rights and objections under hearsay by his murder of Mrs.
This court must prevent the accused from profiting from his own misconduct. his own
attempt to silence the main witness against him, and allow the prosecu1ion to introduce
Mrs.

testimonial statements to the US Army military police, both ora l and

written.
Once an accused forfeits his Sixth Amendment Confrontation rights due to his own
misconduct he also forfoits objections under hearsay. See, U11ited States v. E111e1y, 186
F.3d 921 (8 th Cir. 1999). An analysis under the Dl1i11sa test. F.R.E. 804(6)(6), or M.R.E.
80-t-(6)(6) reaches the conclusion that once Confrontation Clause rights are forfeited that
hearsay obje<.:tions are also fo1feited. To hold otherwise would provide an accused two
attempts to profit from their own misconduct. and cowis have qui<.:kly dispensed with
such arguments. See, United States v. Jolwson, 495 F.3d 951, 970 (8 th Cir 2007)
holding that ··hearsay objections ar~ similarly forfeitetl under 1-- .R.E. 804(b)(6)°' while
stating ··we conclude that Emery had forfeited his hearsay and confrontation objections
not only with respect to a trial on the underlying crimes about which he feared the
victim would testify but also in a trial for murdering her:·
Post-Confrontation Clause wajver and hearsay wajver what remains is an M.R.E.
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403 balancing lest, as discussed bcl(1w.

Post- Crawford, Confrontation and Non-Testimonial Statements discussing
Mrs.

motivation for recanting her statements to US Armv police and

statements about the physical abuse charged in Charge II, Specification 1
The 6th Amendment of the United States Constitution guarantees the right of
accused to be confronted by the witnesses against them. Ohio v. Clark, 135 S, Ct. 2173,
2179 (2015). The Confrontation Clause thus limits the admissibility of out of comt
statements where the primary purpose is testimonial. Cra1itford v. Washington, 541 U.S.
36 (2004). However, ·'[w)here no such primary purpose exists, the admissibility of a
statement is the concem of state and federal rules of evidence, not the Confrontation
Clause.'' Clark, 135 S. Ct. at 2180. To determine the primary purpose of a statement. the
Cowt of Appeals for the Armed Forces has set for a series of inquiries to dete1mine the
testimonial natw·e of an out of court statement. United States v. Ranldn, 64 M.J. 348, 352
(CAA F 2007 ). "First, was the statement at issue elicited by or made in response to law
enforcement or prosecutorial inquiry? Second, did the "statement'' involve more than a
routine and objective cataloging of unambiguous factual matters? Finally, was the primary
purpose for making, or eliciting, the statements the production of evidence with an eye
toward trial?" Id.
Mrs.

stateme nts to her friends are not testimonial in nature, they are made

to friends and co-workers dur,ing daily Ii fe and not with an eye towards trial. They are not
made to police and 'l w]hei"e no such primary purpose exists, the admissibility of a statement
is the concern of state and federa l rules of evidence, not the Confrontation Clause.'· Clark,
135 S. Ct. at 2180. When addressing statements made by abused victims the Supreme CoUit
noted ·'only testimonial statements are excluded by the Confrontation Clause. Statements to
friends and neighbors about abuse and intimidation and statements to physicians in course
of receiving treatment would be excluded, ifat all, only by hearsay rules ... ·· Giles. 554 U.S.
at 376.
After being assaulted at the Anny lodge in 2013 Mrs.

remained in

with her husband. During this time she spoke to several friends about the events - Mr.
Mrs.

Mrs.

and Mrs.

. During these discussion Mrs.

gave a variation of the account sh e gave law enforcement - that the accused
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physically assaulted her and that she later recanted for the sake of her career. None of these
statements are testimonial in nature per Crawford and the Sixth Amendment's Confrontation
Clause.

First, none of the statements were made in response to law enforcement or a

prosecutorial inquiry. These are statements from one friend to another about her life, her
relationship, and why she acted in contradictory ways or made contradictory statements over
time. Second, the statements do not involve more than a routine and objective cataloging,
or discussion, of unambiguous factual matters. These are discussions amongst friends about
life events that Mrs.

lived through.

Third, the primary purpose of making the

statements was never toward the production of evidence with an eye towards trial. lt is
implausible to imagine that Mrs.

was sowing the seeds of evidence for hearsay

objections with friends in the belief that her husband would one day kill her. (Evidence
already existed in the form of statements made to military police and law enforcement.) Mrs.
was speaking friend-to-friend about her life. None of these statements implicate the
Confrontation Clause under Crawford and Rankin and thus the Court shouJd focus its
analysis on issues of hearsay versus Confrontation Clause.
The same analysis under M.R. E. 804(b)(6) for the loss of Confrontation Clause rights
under Dhinsa also leads to a loss of hearsay objections. M.R.E. 804(b) (6) mi1Tors F.R.E.
804(b) (6), addresses the same issue and M.R.E. l0l(b) (I) states that in the absence of
guidance coLu1s may look at the Federal Rules of Evidence when interpreting the M.R.E. ·s.
As noted in Dhinsa. 243 F.3d at 652 " Fed. R. Evid. 804(b)(6), made effective D ecember
1997, codified the waiver-by-misconduct doctrine as an exception to the hearsay rules by

permitting the admission of hearsay statements offered against a party that has engaged or
acquiesced in wrongdoing that was intended to, and did, procure the unavailability of the
declarant as a witness."

Dhinsa holds that misconduct that waives confrontation clause rights can also waive
objections to hearsay. '·Once the confrontation right is lifted from the scales by operation of
the accused 's waiver of that right the district court is not required to assess independe,uly
the reliabilily of those statements .... •· id at 655 (internal citations omitted.) There is no need
to make a secondary ruling as to hearsay as " Defendant's misconduct waived not on ly their
confrontation rights but also their hearsay objections, thus rendering a special finding of
reliability superfluous.•· Id. Thus Mrs.

statements to her friends about the abuse

she suffered at the hands of her husband that relate Charge Il, Specification l are admissible
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under M.R.E. 804(b)(6) as a hearsay exception, subject to M.R.E. 403 limitations.

Statements relating to Charge III are non-testimonial and admissible under M.R.E.
804(b) (6)

A finding that the accused waived and forfeited his Confrontation Clause rights and
hearsay obj ections as related to Charge II, Specification l is eqllally as applicable to
statements made by Mrs.

as to Charge lll. There is no separate or different tests

for statements that were not originally made as part of a law enforcement investiga6on..
The statements that relate to Charge III and its abuse were made between Mrs.

and

her friends or fami ly, not to law enforcement. Under Crai,,iford and Rankin they are nontestimonial. To detem1ine the primary purpose of a statement, the Court of Appeals for the
Armed Forces has set for a series of inquiries to detem1ine the testimonial nature of an out
of cou1i statement. United States v. Rnnkin, 64 M.J. 348, 352 (CAAF 2007). ''First, was
the statement at issue elicited by or made in response to law enforcement or prosecutorial
inquiry? Second, did the "statement" involve more than a routine and objective cataloging
of unambiguous factual matters? Finally, was the primary purpose for making, or eliciting,
the statements the production of evidence with an eye toward trial?" .Id.
None of Mrs.

statements are made in response to law enforcement inquiries.

Her statements about the emotional and physical abuse are routine and a cataloging of the
experiences of her life. Lastly, their primary purposes was the conversation between friends
and were in no way made with an eye towards trial. This is not a Confrontation Clause issue
versus a hearsay issue under M. R.E. 804(b) (6). When addressing statements made by abused
victims the Supreme Court noted "only testimonial statements are excluded by the
Confrontation Clause. Statements to friends and neighbors about abuse and intimidation and
statements to physicians in course of receiving treatment would be excluded, if at all, only
by hearsay rules . . .'' Giles, 554 U.S. at 376.
As noted above, once the Court has found that the accused has made the declarant
unavailable for Confrontation Clause purposes, a separate analysis for hearsay objections
becomes superfluous. Thus while fo r ease of review the prosecution has separated the
charges and evidence there is no need for the Court to do so when coming to a resolution.
Nevettheless, a review under M.R.E. 804(6) (6) also leads to the same conclusion that Mrs.
statements are admissible. M.R.E. 804(b)(6) and waiver of Sixth Amendment
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Rights to confrontation are so inexorably intertwined using the same test the result must
logically and legally be the same, The waiver by misconduct of Sixth Amendment Rights
is the genesis orM.R.E. 804(b) (6). Other than exclusion under M.R.E. 403 there is no
conceptual way to come to the conclusion that the accused was involved in. or respon::;ible

ti..1r, the unavailability of Mrs.

under th\.! Sixth Amendment due to his murdering her

wh ile not coming to the same conclusion for M .R.E. 804(h) (6)"s requirement that the
··party that wrongfully caused or acquiesced in wrongfully cause the declarant"s
unavailability as a witness, and did so intending the result." The accused murdered her, in
part, to prevent Mrs.

from reviving her previously stated domestic v iolence

allegations but also making new allegations of emotional and phys ical abuse. Just as the
accused cannot profit from his murder of Mrs.

to suppress her statements to law

enforcements and friends about Charge 11, Specification I, the accused can.not profit from
h.is murder as to Charge IJI.

Non-Testimonial Statements Related to Charge III
None of Mrs.

statements to friends and family about the relationship

between her and the accused are testimonial per the Sixth Amendment, Crawford and

Rankin. These are statements and conversations between friends or family, none of the
statements are made to law enforcement or i11 official inquiries. These are statements made
in the course of daily life, some off-handed, some in deeper conversations, none ever made
with an eye towards trial or preserving evidence. The accused· s actions of waiver and
forfeitw-e of his Sixth Amendment Confrontation Clause rights aside, the proper evaluation
of these statements involve hearsay under M.R.E. 804(b)( 6) due to their non-testimonial
natw·e.
After the accused and his wife reconcile, and his being embolden by her recantation,
the accused continues to emotionally and physically abuse h.is wife. During this time he
isolates her from friends and fami ly, controls access to money, who may visit the home,
throws away clothes, and checks her phone. Any one of these issues, in isolation without a
history, could be debated as the i1mer-workings of a matTiage. However, these incidents are
not isolated, they continue over time and have an historical anchor in the physical abuse at
the Anny Lodge where police were called in 2013. The accused was certainly aware that
h.is behavior conduct unbecoming an officer and a gentleman. He attempted to exclude
others from his wife' s life as he could not control their input and advice on a wide variety of
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issues from man-iage, child rearing, business venture, and relationships. Once the marriage
disintegrated the accused knows that if his wife tells authorities of the physical and emotional
abuse his career is over. She once reached out to a third party he could not control - the
police - and he weathered that professional storm with her recantation. He could not risk
her again contacting authorities, either civil or military, about his actions. His motives to
silence her for the physical and mental abuse are as strong for Charge III as they are for
Charge

rr. Specification

I. As noted in Giles, supra, the motive to silence the victim of

domestic violence with murder is incredibly strong. It is the penultimate act in the long
history of the abuse. The accused cannot now profit from his murder to silence Mrs.
for the history of abuse she suffered up till her final night.
As noted above, M.R.E. 804(b) (6) allows this admission of M rs.

statements

related to the emotional and physical abuse. Dhinso holds that misconduct that waives
confrontation clause rights can also waive objections to hearsay. ··Once the confrontation
right is lifted from the scales by operation of the accused·s waiver of that right the district
court is not required to assess independently the re liability of those statements ... .'"Id at 655
(internal citations omitted.) There is no need to make a secondary iuling as to hearsay as
"Defendant' s misconduct waived not only their confrontation rights but also their hearsay
objections. thus rendering a special finding of reliabi I ity superfluous.'' Id. It is illogical and
absw-d to hold that the accused waived his Confrontation Clause rights which are codified in
F.R.E. 804(b)(6) and M.R.E. 804(b)(6) but fmd that his actions do not meet the standards set
forth in M.R.E. 804(b)(6). The limitations on the admission of Mrs.

statements

related to Charge III are a M.R.E. 403 balancing test, discussed below.

M.R.E. 403 balancing tests
What remains to be determined is an M.R.E. 403 balancing test. '·As discussed supra.

,dtcr the district court find1. by a prcpom.lerancc of the evidence that the hearsay statement is
admissible under Fed. R. Evid. 804(b) (6). it must still perfonn the balancrng test required
under red. R. Evicl. 403 "in order to avoid the admission of lacially unreliable evidence.·· Id.
for evidence to be admissible it must also be logically and legally relevant under
M.R.E. 401 and M.R.E. 402. Under M.R.E. 403 the military judge must balance the
probative value of evidence against the danger of unfair prejudice. <.;On fusion of the issues or
misleading the member~. undue delay. waste of time. and needless presentation

or

cumulative evidence.
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Mrs.

statements, both oral and written to US Army military police are

legally and logically relevant as they related directly to Charge IL Specification l. It is her
version of events told within a very short span of the events occurring. There is no confi.lsion
of the issues as Mrs.

asked for the police to be called by the front desk clerk and they

appeared shortly thereafter. Such direct evidence of the crime cannot mislead members. is
not a waste of time. will not cause any serious delay (it is actually less time to present the
evidence than if Mrs.

were still alive) and is not cumulative. Both her statements to

US Anny police are made to the same person and both made within a sho1t time-frame.
There is no danger of unfair prejudice at all. The fact that the statements are inculpatory do
not make them unfairly prejudicial or facially unreliable. Mrs.

statements to US

Army military police should not be excluded under M.R.E. 403. (The issue or Mrs.
statement to the hotel desk clerk is addressed in other motions.)
Mrs.

statements to Mr.

Mrs.

Mrs.

and Mrs.

should not be excluded under M.R.E. 403. After her initial outcry to police Mrs.
later recants. She explains this recantation and provides a version of events charged
in Charge II, Specification I to each of them. It is her version of events told alter she recanted
but then came the realization that her life was spinning out of control and she needed to leave
her husband. There is no confusion of the issues as Mrs.

was talking to friends about

the abuse she suffered at the hands of the accused. Such direct evidence of the crime cannot
mislead members. is not a waste of time, will not cause any serious delay and is not
cumulative to her version of events to police, even if less detailed. There is no doubt that
the clefense may attempt to present some evidence that Mrs.

recanted to law

enforcement (the prosecution will object to this evidence.) Mrs.

statements to her

friends after the recantation provide direct evidence as to what occurred as to Charge 11,
Specification I and why she made decisions that she later did. This is not evidence that
creates a mini-trial or confuses members. It is admissible under M.R. E. 403 and goes directly
to the guilt or innocence of the accused as to Charge fl, Specification I.
Mrs.

statements to friends and family that relate to Charge Ill are

admissible under M.R.E 403. The statements are legally and logically relevant under M.R.E.
40 I and M.R. E. 402 as they relate to elements of a charged offense. There is no confusion
of the issues as Mrs.

was talking to friends about the abuse she suffered at the hands

of the accused during unguarded and unsc1ipted moments of her life. Such direct evidence
23
Appellate Exhibit XVIII
Page 23 of 27

oflhe l:rime 1.:annot mislead members, is nol a waste of Lime. will not cause any serious delay
and is not cwm1\ativc. Mrs.

has no police interview related to these offenses nor was

she ever interviewed by a single person or entity about this t0pic . Mrs.

statements

to her friends provide the best and at times only <lirel:t evidence as to what occuned as to
Charge 111. T hey also provide context that she is not suicidal on the day she died, that she
had future p lans both personally and professionally. that she wa::. spending money to
accomplish her goals and that she would not abandon her only child.
In a mruTiage there arc orten only two persons present for domesti1.: violence events
and this evidence is the most direct evidence of Mrs.

versions of events and

minclscL To exdude the evidence under M.R.E. 403 is to s ilence Mrs.

forever and

lo c11low the accused to reach his ultimate goal of preventing her from infonning ochers of
the abuse she suffered. Mrs.

statements are admissible under M.R.E. 403 and go

directly to the guilt or innocence of the accused as lo Charge 111.

Considerations of motivation and timing
The accused does not need to know of a preferred charges or an indictment prior
to the applicability of the rules of waiver by misconduct or forfeirure by misconduct. In
other words, the accused does not need to know of a cou11 date and attempt to prevent the
accused from testifying at a specific date or about specific charges. The act can be done
prior to initiation of judicial proceedings, which can itself be an attempt to thwa11 the
initiation of judicial proceedings.
ln United States v Miller, 116 F.3d 641 (2 nd Cir. 1997) the Cout1 held that there
was no requirement of an ongoing proceeding which the declarant was required to testify.
It held "although a finding that the defendant' s purpose was to prevent a declarant from
testifying is relevant, such a finding is not required." id at 668. In Miller there was
testimony that a criminal gang' s practice was to murder suspected pol ice informants or
gang members whose actions threatened the gang. Two gang members were killed prior
to trial and thus unavailable. By holding that there is no requirement that an ongoing
case or trial exist, or that the declarant even be a named witness, the Com1 ensured that
the accused cannot profit from his own criminal actions even if done p rior to trial in an
effort to slay a witness about one possible charge. It is notew011hy that the defendant in
Miller was charged with a wide variety of offense outside of mtu-der yet the murder
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accomplished the goal of sile ncing witnesses to other crimes. See also, United States v.

Jacks on, 706 F.3d 264, 269 ( 4 th Cir. 2013) holding ..our decision to construe the
forfeiture by wrongdoing exception to apply even w hen a defendant has multiple
motivations for ham1ing a witness places us in accord with our sister circuits and several
state courts.''
In United States v. Gray, 405 F.3d 227,241 (4th Cir. 2005). the Court held ..Thus
we conclude that Rule 804(b)(6) applies whenever the defendant's wrongdoing was
intended to, or did, render the declarant unavailable as a witness against the defendant,
without regard to the nature of the c harges al the trial in which the declarant' s statements
arc offered.'' Thus it is irrelevant at this trial that the accused is charged with multiple
violent acts upon the victim , so long as the declaranfs statements are offered at the trial
and they are relevant to at least one charge.

Preponderance of Evidence standard
Prior to admission of stateme nts under M .R.E. 804(b)(6), the Court should
hold a preliminary hearing to determine the admissibility of the statements outside the
presence of the membe rs. When resolving issues of fo rfeiture by wrongdoing the
burden of proof is preponderance of the evidence. Unitud States v. Marchesano, 67 M.J.
535 (A.C.C.A. 2008). See also, United States v. J ohnson, 767 F.3d 815 (91h Cir. 20 14)
noting that the vast majority of Fede ral circuits addressing F.R.E. 804(b)(6) have held to
the preponderance of evidence stand ard ; United States v. Lentz. 525 F.3cl 501, 530 (4 th
Cir. 2008).
Though in dicta in Davis v. Washington, 547 U.S. 8 13, 833 (2006), a post-

Cnl\\ford case, the Supreme Court stated that .. We take no position on the standards
necessary to demonstrate suc h forfeiture, but federal courts us ing Federal Rule of
Evidence 804(b)(6), which codifies the foifeiture doctrine, have generall y held the
Government to the preponderance of the evidence standard. State courts tend to follow
the same practice.'· (internal citations omitted).
Additionally, per R.C.M. 905(c) the burden of proof on any fac tual issue the
resolution o f which is necessary to decide a motion shall be a preponderance of the
evidence. The President has not created a different or more onerous (or less demanding)
standard for M. R.E. 804(b)(6). Thus unlike much of M.R.E. 804(b)(6)'s impact in
25
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courts-ma11ial a specific R.C.M. does provide guidance on its application to evidentiary
heariJ1gs.

Evidence to be Presented

s.

Govt. Exhibit 4a -

statement dtd 9 Aug 13 to US Anny CID;

Govt. Exhjbit 9 -

statement <ltd IO Aug 13 to US Anny C'I D;

Govt. Exhibit 8 - Mr.

statement dtd IO Aug 13 to US Anny CID;

Govt. Exhibit l O - Specialist
Govt. Exhibit LL -

USA MP dtd 9 Aug 13 tO US Army CID;
statement dtd 14 Nov 13 to NCIS;
statement dtd 19 April 18 to NCIS;

Govt. Exhibit 12 Govt. Exhibit 4e -

statement <ltd 12 Apr 16 to Belgian police ;

Govt. Exhibit 4b -

statement dtd 14 Oct 15;

Govt. Ex hibit 13 -

statement dtd IO Aug 18 to NCIS;

Govt. Exhibit 14 -

interview by

Govt. Exhibit 15 - Statement of

Po lice;

dtd 17 July 16;

Govt. Exhibit 16 - Statement of

Still <ltd 2 Feb 17 to

Police;
Govt. Exhibit I 7 - Statement o
<ltd 2 Feb 17 to

Govt. Exhibit 18 - Statement o
Govt. Exhibit 19 - Statement of

PoUce;

dtcl 12 Oct 15 to

Police;
Govt. Exhibit 20 - Statement of

<ltd 5 D ec 15 to NCIS

Govt. Exhibit 2 1 - Statement of

<ltd 29 Oct 15 to

Police;
Govt. Exhibit 22 - Statement of
Govt. Exhibit 23 -

dtd 13 Oct 15 to

Police;

Police repo11 as to LT Becker as to 6 Oct J 5;

Govt. Exhibit 24 - Alcohol purchase records as to LT Becker from
Govt. Exhibit 25 - Statements of LT Becke r to
Govt. Exhibit 26 - Statements of

police;
to

Govt. Exhibit 27 - Statement of

Police and NC lS ;

dtd 9 March l 6 to

Govt. Exhibit 28 - Statement of

police:

Police:

dtd 09 Feb 16 to NCIS;

Govt. Exhibit 29 - Statement of

dtd 9 March 16 to

26
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Police;
Govt. Emibit 30 - Statements of

Police officers

and

dtd

20 Oct 15;
Govt. Exhibit 31 - Biomechanica] Report by

;

Govt. Exhibit 32 - Toxicology report by
Govt. Emibit 33 - Photographs of Becker 's apartment building 8 Oct 15;
Govt. Exhibit 34 - Statements by

Police officer
30 Apr J8;

Govt. Exhibit 37 - Statement of
Govt. Emibit 4c -

statements of 19 and 27 Oct 15;

Govt. Exhibit 5 - Pages from Victim·s Med Record (

6.

;

.

Relief Reg uested.
The Government request that the Cou11 grant the Governmenf s motion and allow

statements by Mrs.

to be admitted into evidence for the trnth of the matter

asselted as t he accused has waived and forfeited bis Sixth Amendment rights and hearsay
objections due to his own misconduc t.

6.

Oral Argument.

The government respectfully requests oral argument on this motion.

J. L. JONES

************************************************************
CERTIFICATE OF
SERVJCE
I hereby certify that, on l 0 September 2019, I caused to be served a copy of this motion
on the trial counsel for the governm ent and the court.
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NA VY-MARINE CORPS TRJAL JUDICIARY
JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

UNITED STATES

DEFENSE RESPONSE TO
GOVERNMENT MOTION TO ADMIT
STA TEMENTS DUE TO FORFEITURE
BY WRONGDOJNG

v.
CRAl G R. BECKER
LT/0-3
U.S. NAVY

20 SEP 2019

1. Nature of Motion
The Defense moves the cowt to deny the Government's request to apply M.R.E. 804(b)(6)
and the Sixth Amendment Confrontation Clause exception of Forfeiture by Wrongdoing.
2. Summary of Facts

The Defense denies many of the facts listed by the Government in its motion. However, for the
purpose o f this motion the following are disputed or clarified:
t. After a full NCIS investigation and legal review by RLSO

LT Becker's

command determined that no judicial or administrative action would be taken. LT Becker was
info1med of this decis ion.
u. Mrs.

did not tell Ms.

or otherwise indicate that she intended to

attempt to have a criminal investigation into the 2013 incident reopened . Further, Ms.
did not inform LT Becker that Mrs.
v. Mrs.

did not tel1 Ms.

was discussing the 201 3 incident.

or otherw ise indicate that s he intended to attempt to have

a criminal investigation into the 201 3 incident reopened. Further. Ms.
Becker that Mrs.

did not inform LT

was discussing the 201 3 incident.

Appellate Ext,ibit XIX
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x. Mrs.

did not tell Mr.

or otherwise indicate that she intended to attempt to

have a c1iminal investigation into the 2013 incident reopened. Further, Mr.
info1m LT Becker that Mrs.

did not

was discussing the 2013 incident.

y. The friends and relatjves of Mrs.

who claim she told them about the events listed by

the Government in this paragraph have almost no details about· how or when these events
occun-ed. Further, the details they can provide do not amount to abuse.
cc. Mrs.

and LT Becker intended to continue working together on their business ventw·e

regarding gloves even after their divorce. The trip Mrs.

was planning on taking to

was in futtherance of this business venture.
Additionally, the Defense provides the follow ing facts for this motion:
a. Mrs.

told several friends in the weeks leading up to her death that her separation from

her husband was amicable, that they were going to remain friends, that they were going to
continue their business together, and that LT Becker was a good father.

3. Discussion of Law
A. Military Rule of Evidence (M.R.E.) 804(b)(6) versus Federal Rule of Evidence
(F.R.E.) 804(b)(6)
The Defense concurs with the Government that it is appropriate to utilize Federal Court case
law and their interpretation of F.R.E. 804(b)(6) when analyzing M.R.E. 804(b)(6).

B. Forfeiture by Wrongdoing versus Waiver by M isconduct
The Defense concurs with the Government that forfeiture by wrongdoing and waiver by
misconduct are related concepts. The Defense funher argues that the analysis for both is the
same.

C. Admissibility of the Mrs.

Hearsay Statements

In Giles v. California, 554 U.S. 353 (2008), the Supreme Court held that the forfeiture by
wrongdoing exception only applied when the accused committed an act with the specific intent

2
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of keeping a witness from testifying at trial. "In reaching this conclusion, the Supreme Court
clarified the common law principal of " forfeiture by wtongdoing,'' stating it applied only where
the defendant"s conduct was " designed'' to prevent testimony. The defendant. therefore must
have "intended" to prevent testimony before applying the ''forfeiture by wrongdoing" principle . .
.·· United States v. Marchesano 67 M.J. 535 , at 542 (A.C.C.A. 2008) (citing Giles, 554 U.S.
353)). This doctrine of forfeiture by wrongdoing addressed in Giles was codified in F.R.E.
804(b)(6) and promulgated in M.R.E. 804(b)(6). See Davis v. Washington, 547 U.S. 813 (2006).

ln applying F.R.E. 804(b)(6) and M.R.E. 804(b)(6), both military and federal courts have upheld
the admission of evidence under a theory of forfeiture by wrongdoing only when the
Government has shown the wrongdoing was intended to render the declarant unavailable as a

witness. See Marchesano and United States v. Gunola, 898 F.3d 524, (5 th Cir. 2018). Federal
cou1ts have not required actual charges to have been filed at the time of the wrongdoing for this
exception to apply. However, the possibility of criminal charges cannot be speculative, with one
circuit holding that the forfeiture by wrongdoing exception is only available for statetnents by a
witness who was made unavailable before charges were brought if it was reasonably foreseeable
that the investigation would culminate in the bringing of charges. United States v. BurgosMontes, 786 F .3d 92, 99 ( l st Cir. 2015 ).
In order to avail themselves of M.R.E. 804(6)(6), the Government must show that LT Becker
killed his wife and that he did so for the purpose of making her unavailable as a witness against

him. first, the Government evidence to dt;monstrate that LT Becker is responsible for his wife's
death is entirely c ircumstantial and relies heavily on the presumption that there was a
longstanding histo1y of "physical and emotional" abuse on the part of LT Becker. This asse11ion
by the Government is based on a few nonspecific statements pu1vortedly made by Mrs.

to

a handful of friends in the brief time period leading up to her separation with LT Becker. When
questioned, these witnesses will show that the conduct described does not constitute a pattern of
"physical and emotional" abuse.
Even assuming the Government can make a showing by a preponderance of the evidence that

LT Becker was responsible for

MTS.

death, there is absolutely no evidence that LT

Becker did so for the purpose silencing her as a witness against him. For the pwvose of this
motion, the Government appears to rely on a 2013 allegation of domestic violence and LT

3
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Becker's theoretical concern for his career. With regard to the 2013 event, that allegation had
already been recanted by Mrs.

and disposed of by the military authorities without

administrative or judicial action. The case was fully investigated by NCIS and Family
Advocacy. It was unsubstantiated by family advocacy and, after legal review by RLSO
LT Becker's command closed the case taking no judicial or administrative action.

Whi le the Government suggests that Mrs.

once again changed her version of events and

was telling a friend or two that she only recanted to protect LT Becker's career, they have
presented no evidence that Mrs.

intended to attempt to revive this allegation in any

manner. Further, the Government has presented no evidence that LT Becker was concerned or in
any way believed Mrs.

might attempt to revisit the 2013 event with law enforcement.

The same is true with Mrs.

discussion of the alleged ''physical and emotional abuse:·

While the Government may have some evidence to show that during the period sunounding her
separation from her husband, Mrs.

mentioned to a friend or two that LT Becker engaged

in conduct she did not appreciate, they have presented no evidence that Mrs.

intended to

attempt to tum these marital complaints into criminal charges. Additionally, the Government has
offered nothing to suggest that even if Mrs.

did have this desire that it would be

reasonably foreseeable that charges would be filed for conduct sucb as taking down drapes. And
most importantly, the Govemm.ent has presented no evidence that LT Becker was concerned or
in any way believed Mrs.

might attempt to twn these minor marital complaints into

c,iminal charges. lnstead of oflering proof that LT Becker was concerned about either of these
possibilities, the Government invites this cow1 to infer that LT Becker would have been wo1Tied
about how this theoretical possibility might impact his career. There are two problems with this
invitation. First, even if concern over his career was LT Becker's motivation for the alleged
murder, that would be insufficient to satisfy the intent requirement for forfeiture by wrongdoing,
The bad actor must intend to make a potential witness unavailable to testify. This rule is
"grounded in the ability of courts to protect the integrity of their proceedings." Davis, 547 U.S.
813. It does not apply where a bad actor simply wants to protect their job or reputation. Second,
the Government has offered no evidence that LT Becker was in the s lightest way concerned the
Mrs.

was going to attempt to ha1m him legally or professionally. An inference based on

no evidence is qot an inference, it is speculation.
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ln addition to the Govemment' s lack of evidence on LT Becker· s alleged intent, this court
must also take into consideration the Defense's evidence that despite the end of the mru·ital
relationship and the natural accompanying friction, LT and Mrs.
through an amicable separation. The
Ms.

told NCIS that even as Mrs.

amicable. Ms.

a

old her the separation was
, told NCfS that even after the separation,

a friend of Mrs.

intended to continue working with LT Becker on a joint business venture. This is

confirmed by the separation agreement. Ms.
told the

was preparing to

stated that the divorce was amicable. Ms.
told NC fS that Mrs

work colleague of Mrs.

Mrs.

voluntarily entered into a separation agreement.

a friend of M rs.

move out of the apartment, Mrs.

appeared to be going

the

housekeeper and babysitter,

investigators that LT Becker seemed to take the separation well and that the

couple were going to remain friends. Ms.
investigators that Mrs.

a

friend of Mrs.

, told

told her she still loved Craig but that she was not in love with him

and that she thought he was a good father. l t is a reasonable inference that a person who wants
to maintain an amicable relationship and a business relationship with their former spouse would
not would attempt to bring criminal charges against them.
There were no pending charges against LT Becker at the time of his wife·s death; there was
no ongoing investigation; there was not even the slightest indication that an investigation might
be opened or that Mrs.

desired for one to be opened. On the contrary, there was evidence

that despite their differences, the

were going through an amicable separation that

contemplated regular and positive interactions in the foreseeable future. As such, the
Government has fai led to demonstrate that LT Becker kil led b.is wife or that he did so for the
purpose of silencing her as a witness against him.

4. Relief Requested
The Defense requests that the Militaiy Judge deny the Government's request to apply M.R.E
804(b)(6) and the Sixth Amendment Confrontation Clause exception of Forfeiture by
Wrongdoing.

5. Oral Argument.

5
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Unless the Government concedes the motion or this Cou11 grants the relief on the basis of
pleadings alone, the defense requests oral argument on this matter.

0

,
FENSE COUNSEL
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NAVY-MARINE CORPS TRIAL JUDICIARY
JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

UNITED STA TES

v.

DEFENSE RESPONSE TO
GOVERNMENT MOTION IN LTMINE TO
ADMTT GOVERNMNET EXHIBITS

CRAIG R. BECKER
LT/O-3
U.S. NAVY

20 SEP 2019

l. Nature of Motion.
The Defense m oves the court to deny. in p art, the Government's Motion In Limine to Admit
Government Ex.b ibits pursuant to Rule for Courts-Matt ial 906(b)( 13 ).
2. Summary of Facts.
The Defense denies many of the facts Listed by the Government in its motion . Fmihermore, it will
be necessary for the Government to call w itnesses to establish the required foundation before some of
the evidence may be preadrnitted
3. Discussion of Law.
A party may move for a prelimina1y rnling on the admissibility of evidence, pursuant to Rule of
Court-Martial (RC M) 906(6)(13). lt is within the military judge' s discretion to rule on evidentiary
questions prior to trial. RCM 906(6)( 13).
Milita1y Rule o f Evidence (MRE)(402) provide that all relevant evidence is admissible, unless
another rule or law bars admission. Evidence is re levant if it tends to m ake any fact of cohsequence
"more o f less probable than it would be witho ut the evidence.'' MRE 401 . The Government will still
be required to establish the necessary foundation before the evidence can be admitted.
4. Argument.
A. Certified Copy of Death Certificate, Translation and Report of Death from the U.S. State
Department.
Appellate Exhibit XX
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The Defense does not obj ect to the preadmission.
8 . Separation Agreement Between the Alleged Victim and Accused.

The D efense does not object the preadmissioo as long as the entire document is included.
C. Army Lodge Layout and Pictures of the Army Lodge.

The Defense does not object to the preadmission of the Lodge Layout. However, the Defense
objects to the preadm ission of the photographs from the Lodge without laying a proper foundation.
The Defense believes that some of the photos may not accurately reflect areas of the Lodge as they
existed at relevant times.
D. Videos of SA

Opening W indow.

The Defense does not object to the preadmission.
E. Pictures of Accused and Victim's Apartment Inside and Outside.

The Defense obj ects to the preadmission without laying the proper foundation. The Defense
assetts that some, if not all, of the photographs do not accurately represent the apa1t ment at the
relevant time period.
F. Faro Scan, "Scene to Go," Fly Through Videos and Still Pictures of Cr-ime Scene and
S urrounding Area.

The Defense obj ects without the Government laying the proper fo undation. The Defense asserts
that some, if not all, of the photographs do not accurately represent the apartment at the relevant time
period.
G. Limited Pictures of Victim and Daughter

T he Defense obj ects to the photographs of the alleged victim and her daughter. The photos are
not relevant, and any limited probative value will be far outweighed by the prejudicial impact. The
identity of the all eged victim is not in question. The photograph being offered by the Government
appears to be a '·glamor shot'' and does not reflect the accurate appearance of the alleged victim at a
time when she had been

The photograph of
2
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the alleged victim's daughter is not relevant in light of the Government's claim that it shows the age
and size of the daughter. The daughter will not be testifying at trial because she did not witness
anything and cannot offer any evidence. There is no need to offer photographs of an irrelevant
witness.
5. Relief Requested

The Defense requests that the Military Judge deny the Government"s request, in part, and request
that the Government estab1ish the necessary foundation as noted in the motion.
6. Oral Argument.

The Defense requests oral argument on this matter.

J..I. SULLIYAN, 111

3
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CERTIFICATE OF SERVICE
I hereby certify that a copy of this motion was served electronically on Trial Counsel and
the Court on 20 September 2019.

J.J. SULLIVAN, 111

Appellate Exhibit XX
Page 4 of 4

NA VY-MARINE CORPS TRIAL JUDICIARY
JUDICIAL CIRCUIT
UNITED STATES NAVY
GENERAL COURTS-MARTlAL

UNITED ST ATES

v.
CRAIG R . BECKER
LT/O-3
USN

I.

GOVERNMENT'S RESPONSE TO
THE DEFENSE'S MOTION TO
PREADMIT: MRS.
JOURNAL.
20 SEPTEMBER 2019

Nature of Motion.

The Government requests that the Court deny the Defense's motion to pre-admit
journal as it is hearsay pursuant to M.R.E. 801 (a) and is barred by

Mrs.

M .R.E. 802, as there is not an exception to the prohibition against hearsay that would allow
for the admission of the journal.
2.

Summary of Facts.

a. LT Becker is charged with murdering his wife, the victim, Mrs.
), on 8 October 2015 in

by pushing her through the seventh story

window of their apartment building.
b. LT Becker and

en tered into a separation agreement on 18 September 2015.

c. LT Becker physically and emotionally abused his wife du.ring their relationship, to
include a 2013 incident at the

d.

wrote the journal sometime after August 20 13, but the exact period is unknown.

e.

told numerous friends and colleagues that she was excited to move on from her

husband at the time of their separation.

f. Friends described

as extremely happy and excited about her future without LT
Appellate Exhfbit .XXI
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Becker on the day of her death.
g.
3.

bad already moved onto a new relationship witb Mr
Discussion.

M.R.E. 802 bars hearsay statements from admission into trial Llllless there is a
specific rule or case that would allow for the admission.
Pursuant to M.R.E. 801(c), hearsay is a statement that ( I) the declarant does not
make while testifying at the cutTent trial or hearing; and (2) a pa1ty offers in evidence to
prove the truth ofthe matter asserted in the statement. M.R.E. 80l(a), describes a
statement to mean " a person's oral assertion, written assertio11, or nonverbal conduct, if
the person intended it as an assertion." (Emphasis added).
M.R.E. 80 I (d) provides examples of statements that are not hearsay and M.R.E. 803
provides Exception to the Rule against hearsay. The Defense does not provide a single
exception under M.R.E. 803 or even make an argument that the journal is not a statement
under M.R.E. 80 l(d).

The Defense's only argument is that the statement is relevant under M.R.E. 402.
However, M.R.E. 402 specifically states that ..Relevant evidence is admissible unless any
of the fo llow ing prnvide otherwise: ... (3) these rules: ... •· In this situation, ·'these rules''
means the military Rules of Evidence and. as noted above, the M.R.E. 802 would bar the
admission of this piece of evidence.
The Defense never addresses M.R.E. 80i(d) or M.R.E. 803, as the statements in the
jownal are clearly a statement by

There are no exceptions within M.R.E. 803 to

the M.R.E. 802 rule of exclusion. The Defense' s own motion, (fact 2. d. and h.) clarifies
that the Defense plans on introducing these statements for the truth of the matter asserted.
4.

Burden of Proof.

Per R.C.M. 905(c)(2) the burden of persuasion is on the moving pruty, the Defense.
l
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5.

Evidence Presented.

Govt.
Govt.
Govt.
Govt.
Govt.
Govt.
Govt.

Exhibit 2 for ID - Separation Agreement;
Exhibit 4a - Victim Statement of 9 August 2013;
Exhibit 4b Interview;
lnterview;
Exhibit 4c lnterview;
Exhibit 4e full journal;
Exhibit 46 Exhibit 47
Statement.

6.

Relief Requested.
The Government requests that the Court deny the Defense· s motion to pre-admit

Mrs.

journal as it is hearsay pursuant to M.R.E. 801 (a) and is barred by M.R.E.

802 as there is not an exception to the prohibition against hearsay in this situation.

7.

Oral Argument.
The Government respectfully requests oral argument on this motion.

Paul T. Hochmuth

CERTIFICATE OF
SERVICE
l hereby certify that, on 20 September 2019, I caused to be served a copy of this
motion on the trial counsel for the government and the cou11.

Paul T. Hochmuth
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NAVY-MARINE CORPS TRIAL JUDICIARY
JUDICIAL CIRCUIT
GENERAL COURT-MART[AL

UNITED STATES OF AMERICA

Defense Motion In Limine--R.C.M. 914

v.

9 September 20 19

CRAIG BECKER
LT
USN

1. Nature of Motion.

rn accordance with R.C.M. 914 and the Jencks Act, the defense requests the Court to
preclude the following evidence: 1) Testimony from Mr.
Mrs.

and (2) Statements from

which relate to Charge II.

2. Burden of Proof.
As the moving party, the defense has the burden of proof by a preponderance of the
evidence. R.C.M. 905(c).

3. Summarv of' Facts.
a.

Charge II, Specification 1 alleges that LT Becker strangled his wife,

at or near
b.

on or about 9 August 2013.

On 30 July 2018, almost five years after the alleged offense ( IOdays before the

statute of limitations would have tolled), Charge II, Specification 1 was preferred.
c.

The charges stem from an argument LT Becker and his wife had in a room at the

Army Lodge in the early morning hours. AE Vat ZZ.
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d.

Mrs.

approached the front desk clerk, Mr.

who, after a

brief discussion, called the base military police (" MPs") and described the situation. SGT
, a military policeman, received the call and dispatched SPC
e.

According to Mr.

AE Vat AAA.

, he also made a subsequent call to the MPs, during

also spoke to the MPs. AE V at BBB.

which Mrs.
f.

Calls to the MPs are recorded, but those recordings are no longer available.

g.

Mr.

made two initial reports to law enforcement. [none, he made no

In the other, he specifically denied that he observed injuries

mention of injuries to Mrs
to Mrs.

AE V at BBB; AE V at CCC.
h.

A subsequent statement from Mr.

marks on Mrs.
1.

to NCIS suggests that he observed red

neck. AE Vat DDD.
Tn

her statement to law enforcement at 0649, Mrs.

stated that LT Becker

"put his hands around my neck and pushed down. He did not squeeze as to leave marks, he only
pushed down hard against the bed so that I could not breathe. AE V at EEE.

J.

Mrs.

also reported that LT Becker took her identification and credit cards

from her wallet. Id.
k.

In response to clarifying questions from law enforcement, Mrs.

stated she

had no visible injuries, that she had consumed 4 glasses of wine, and that she was taking
medication for

Id.

I.

Mrs.

made a subsequent statement that same day at 1902. AE Vat FFF.

m.

fn that statement Mrs.

stated that her initial statement was "written under

extreme duress" and was factually incorrect in several regards. Id.

2
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n.

Mrs.

stated that her accusations that LT Becker had stolen her

identification and credit cards was incorrect, and he "in fact had not." Instead, her accusations
about her belongings were the result of being "upset and disoriented," and lacking "pertinent
information." Id
o.

Mrs.

fu1ther stated that she was "coerced" to make a statement by law

enforcement because she was told "my husband was in another room and also writing his
[statement]." Her statement, therefore, was not a statement that "would accurately reflect my
recollection or view of the situation and those involved." id.
p.

Mrs.

also told a Family Advocacy Committee that she misinterpreted the

incident, resulting in the Committee closing Lhe case. AE Vat GOG.

q.

Mrs.

made a subsequent statement to NCIS on 14 November 2013 "for

clarification purposes." AE Vat HHH.
r.

In that sworn statement, Mrs

stated, "My initial assessment of the events

that transpired on or around Aug 9 was significantly skewed by being on
for 8 mos .. . I was severely paranoid, had lost 20 lbs, [and] experienced
personality change. At the time I believed that my husband was trying to harm me when in
reality he was trying to keep me from harming myself or him and he was trying to deescalate the
situation. He DID NOT choke me or hurt me in any way and I made statements indicating that I
thought he did due to my altered state of mind (medication induced). Id
s.

LT Becker has been interviewed multiple times in connection with this incident

and has consistently disclaimed accusations that he choked his wife or was violent in anyway.
AE Vat ZZ; AE Vat GOG.
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4. Discussion.

A. THE MCLITARY JUDGE SHOULD PRECLUDE THE TESTIMONY OF MR.
AND THE ADMISSION OF STATEMENTS BY MRS.
RELATING TO CHARGE II BECAUSE OF THE INEVITABLE FAILURE OF
THE GOVERNMENT TO COMPLY WITH R.C.M. 914.
The Jencks Act requires the military judge, upon motion by the accused, to order the
government to disclose prior "statement[s]" of its witnesses that are "relate[d]" to the subject
matter of their testimony after each witness testifies on direct examination. See 18 U.S .C §
3500(b). The Jencks Act is intended "to fu1ther the fair and just administration of criminal
justice" by providing for disclosure of statements for impeaching government witnesses.

Goldberg v. United Ster/es~ 425 U.S. 94, I 07 (1976) (quoting Campbell v. United States, 365 U.S.
85, 92 (1961)).
In 1984, the President promulgated R.C.M. 914 which ''tracks the language of the Jencks
Act, but it also includes disclosure of prior statements by defense witnesses other than the
accused." United States v. Pena, 22 M.J. 281, 282 (C .M.A. 1986). Both R.C.M. 914 and the
Jencks Act afford the defense the opportunity to impeach witnesses and enhance the accuracy of
trial proceedings through cross examination of witnesses. United States v. Lewis, 38 M.J. 501,
508 (A.C.M.R. 1993).
Under R.C.M. 9 I 4 (a), "After a witness other than the accused has testified on direct
examination, the military judge, on motion of a party who did not call the witness, shall order the
party who called the witness to produce, for examination and use by the moving party, any
statement of the witness that relates to the subject matter concerning which the witness has
testified."
Under subsection (e) of the same rule, "If the other party elects not to comply with an
order to deliver a statement to the moving party, the military judge shall order that the testimony
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of the witness be disregarded by the trier of fact and that the trial proceed, or, if it is the trial
counsel who elects not to comply, shall declare a mistrial ifrequired in the interest of justice."

See United States v. Muwwakkil, 74 M.J. 187, 193 (C.A.A.F. 2015) (holding one of these
sanctions was required when the government negligently failed to preserve a portion of the
Article 32 testimony of the complaining witness.).
The only difference between the facts at issue here and the facts in Muwwakkil, is that in

Muwwakkil, a paralegal failed to appropriately "back up" a recording of a complainant's
testimony at an Article 32 hearing (where defense counsel was present). Here, the government
failed to preserve an audio recording of Mrs.

interview with law enforcement, notes of

those interviews, and recordings of phone calls made by Mrs.

and Mr.

As such,

it is helpful to look at the court's analysis in Muwwakkil and compare it to the present case.
1. The recorded interview was a "statement" within the government's possession.
Under subsection (£)(2) of R.C.M. 914, "a 'statement' of a witness means: a
substantially verbatim recital of an oral statement made by the witness that is recorded

contemporaneously with the making of the oral statement and contained in a stenolineart,
mechanical, or electrical or other recording." (emphasis added). In this instance, the audio
recordings of the calls from Mr.

and Mrs.

to the MPs fall within the plain

meaning of the term "statement."

2. There is no prejudice analysis under R.C.M. 914.
In Muwwakkil, the government asserted that the defense was not prejudiced because it
had the summary of the witness's testimony, the investigating ofiicer's notes, and had been
personally present during the hearing itself. Although the military judge appears to have
conducted some version of a prejudice analysis by finding the paralegal 's summary was "not a
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substantially verbatim transcript," or that "the investigating officer had found that the
complainant had key credibility issues," neither of these findings are required. Muwwakkil, 74
M.J. at 193 ("[T]he military judge did not err in declining to apply the good faith loss doctrine
because she explicitly found the government had engaged in negligent conduct, and a finding of
negligence may serve as the basis for the military judge to conclude the good faith loss doctrine
does not apply."). Further, under a plain language reading ofR.C.M. 914(e), there is no
reference to a finding of prejudice as a predicate to relief. Id.
In short, it is no refuge for the government to claim they aren't required to produce a
statement under the Jencks Act or R.C.M. 914 because the defense has not ave1Ted what is useful
about the statement. The defense need only show that the statement pertains to the matter at
hand. Audio recorded statements about the charged offense, from the complainant and a
percipient witness, made close in time to the alleged offense, certainly satisfy this requirement.
3. The governm ent's negligent failure to preserve the recordings of the initial calls to
law enforcement effectively means the government elected not to comply with
R.C.M. 914.

In Muwwakkil, C.A.A.F. rejected the government's contention that the Trial Counsel
could not "elect" to fail to comply with the rule because, at the time of trial, the recording no
longer existed. Id. at 192-193. C.A.A.F. specifically asserted that such an interpretation of the
mle would allow the government to avoid the consequences of R.C.M. 914's clear language by
failing to preserve statements. Id. C.A.A.F. explained that the Jencks Act and R.C.M. 914
imposed upon the government ru1 implicit asserted that the position of the government stood in
"stark contrast to judicial interpretations of the Jencks Act by the Supreme Court, our
predecessor com1, and the federal circuit courts." The court took pains to remind lower courts
that, to the extent that the "good faith" loss of material exists in analyzing the Jencks Act and
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R.C.M. 914, such an exception is "generally limited in its application." C.A.A.F. highlights this
point by stating it would be an "odd result if the Government ultimately was rewarded for its
negligence."

It would be unwise and an ineffective use of judicial resources to proceed to trial, allow
Mr.

to testify (or the admission of Mrs.

statements), and then attempt to either

strike the testimony or statements or grant a mistrial because statements can' t be produced in
accordance with R.C.M. 914. As such, the court should take immediate action under R.C.M.

914.
5. Relief Requested.
The defense respectfully requests the Cornt to preclude: 1) testimony from Mr.
and 2) the admission of any statement from Mrs.

which relates to Charge II.

6. E nclos ures.
All referenced enclosures were submitted as attachments to the Defense Motion to
Dismiss Charge Ir, Specification 1 for Violation of the Accused's Right to Due Process.

7. Oral Argumen t.
The defense requests oral argument on this motion.

Detailed Military Defense Cow1se]
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CERTIFICATE OF SERVICE
I hereby certify that a copy of this motion was served electronically on Trial Counsel and
the Court on 10 September 2019.
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NA VY-MARINE CORPS TRJAL JUDICIARY
JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

The UniJed States of America
v.

GOVERNMENT RESPONSE TO
DEFENSE MOTION JN LIMJNE
PURSUANT TO R.C.M. 914

CRAIG R. BECKER
LT/0-3
USN

I. Nature of the Motion. The Government respect[ully requests the Com1 deny the Defense
motion to preclude the testimony of Mr.

and Mrs.

tatement

regarding the domestic violence incident on the evening of9 August 2013 because they have
failed to establish any recordings have ever existed.
2. Burden of Proof. As the moving pany, the Defense bears the bw-den by a preponderance of
the evidence. 1

3. Statement of Facts.
a. During the domestic violence incident on 9 August 20 13, LT Becker grabbed Mrs.
by the arm and threw her onto the couch in an aggressive manner.
b. In addition, LT Becker picked
tried to get away. He also climbed on top of

c.

p and canied her into the bedroom, while
and pinned her to the bed, then strangled

was able to break free momentarily until LT Becker once again pushed her down

onto the bed.
d. Eventually,

was able to escape from the room and rnn for help at the front desk of

the A1my Lodge.

1

R.C.M . 905(c)(2).
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e. Mr.

was the front desk clerk that evening and called security for

assistance.

f. On that date, Mr.

contacted security; it is unlikely incoming calls to security

were recorded.
g. Even if a recording was possible, pursuant to base security policy a copy of the
recording would not be retained unless requested by the legal section.
h. Even if a recording existed, pursuant to base security policy any recording would be
destroyed after a period of one year unless requested as evidence.
i. No entity requested the recording of Mr.

call to security (lf one- existed) be

secured for evidence within a year of when the recording was created.
j. The govemment closed out their investigation of this case in May 20 I 4.

k. Based upon

death on 8 October 20 15, the Government once again reviewed the

2013 domestic violence incident and upon speaking to witnesses decided to move forward with
the charges.

I. Mr.

has stated he is willing and able to participate in the upcoming court-

ma11ial and is willing to speak to all patties involved.
4. Discussion.

Before the Defense can prevail on an argument that R.C.M. 914 and the Jencks Act mandate
preclusion of Mr.

testimony as well as any testimony from

regarding the

domestic assault from 9 August 2013, they must first establish a recording was created. They
have failed to do so.
Based on an investigation by MSG

(see Govt. Exhibit 48), there is no clear

evidence that a recording was ever created in the first place. Additionally, nothing in this case

2
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has given the indication the call from Mr.
the notes from Anny CID, nor Mr.

to base security was recorded. Nothing from
statement, nor the statement from

nor the

NCIS investigative reports ever indicate a call to base security was ever recorded. There is no
reference to any recording of a call to security anywhere in the repo1t. Perhaps the Defense
equated the base security phone system with other emergency lines akin to 9- l- l , which are
routinely recorded. The Government is unable to provide, as djscove ry, a recording that never
existed.
Even if a recording did exist it, would have been destroyed after one year without the
Government pressing charges and moving forward with a case. The Government closed their
case out without taking any judicial action against LT Becker in June 2014. The Government
made that decision in good faith at the time based upon the evidence they had at that time. At
that time period, if a recording was created, which is doubtful, it would have been destroyed in
August of 2014, one year after the incident.
The Defense has failed to establish by any burden of proof that a recording of Mr.
call to base security has ever existed. Thus, the Defense motion to preclude the testimony of Mr.
and

statement regarding the domestic violence incident on the evening of

9 August 2013 must be denied.
Evidence.
Govt. Exhibit 8. Mr.

Statement of 9 August 2013;

Govt. Exhibit 9. Mrs.

Statement of9 August 2013;

Govt. Exhibit I 0. SPC

Statement 9 August 2013;

Govt Exhibit 41. ClD Case Activity;
Govt. Exhibit 42. NCIS ROI 03.Jun 14;
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Govt. Exhibit 48 - E-mail from MSG

Dated 18 September 2019

5. Oral Argument. The Government desires oral argument on this motion.

6. Relief Requested. The Government respectfull y requests the Cou1t deny the Defense motion
to preclude the testimony of Mr.

and the statements of Mrs.

regarding the

domestic violence incident that happened on 9 August 2013.

Paul T. Hochmuth

CERTIFICATE OF SERVICE
1 hereby certify that, on 20 September 2019, I caused a copy of th is motion to be served
on the Defense counsel and the Cou1t.

Paul T. Hochmuth
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NA VY-MARINE CORPS TRIAL JUDICIARY

JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

UNITED STATES OF AMERICA

Defense Motion For Sentencing Credit

v.

10 September 2019

CRAIG BECKER

LT

USN

l. Nature of the Motion.

The defense moves the court to award LT Becker with credit for both pre-trial
confinement and pre-trial restriclion. Specifically, due to the unduly harsh circumstances in the
prison, the defense requests three days of credit for each day served in the

prison

from 18 March 2016 to 14 July 2016 (357 days (119 X 3)). Additionally, the defense requests
the court to award day-for-day credit for restriction tantamount to confinement between 15 July
2016 and 9 January 2018 (544 days).
2. Statement of Facts.
a. The accused is charged with the October 2015 murder of his wife in
b. The accused is also charged with assault and conduct unbecoming an officer for a
separate incident in

in August 2013.

c. On 13 October 2015, the
to remain in

Federal Police issued an order requiring LT Becker

w1ti[ the completion of the investigation. AE Vat TT.
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d. LT Becker was arrested by

authorities on 18 March 2016 and placed in the

prison, remaining there until 14 July 2016 (119 days). This arrest and confinement were
the result of the

investigation of the same general charges at issue in LT Becker's court-

martial. Id.
e. In late April and early May, officials from the Northern Law Center and a
doctor visited LT Becker at the prison. AE V at UU.

f. At that time, LT Becker reported several concerns about his treatment which
and U.S. law. Id.; AE Vat VV.

constituted violations of his rights under

g. Many of the problems stemmed from a strike by

personnel which

dramatically reduced staffing and resources. The strike began on 26 April 2016. AE Vat WW.
h. During the strike, prison guards refused to work, necessitating intervention by
untrained soldiers from the
1.

Army. Id.

The strike's impact on staffing and resources resulted in increased prison violence. Id.

J, During this timeframe, LT Becker experienced lack of access to legal representation,
lack of hygiene, insufficient food,

tack of access to

reductions in the number of visits allowed, reductions in the amount of time spent outdoors or
outside of their cells, increased fear for his physical safety, and the inability to attend hearings
concerning release from pretrial confinement. AE Vat VV; AE Vat WW.
k. LT Becker was housed with individuals who had been convicted of violent crimes and

religious extremism. LT Becker was the only American, and was the subject of threats from
these individuals. AE Vat WW.

1. Official visits by U.S. government personnel were denied, causing a gap in official
contact from 26 April to 11 May. AE Vat UU.
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m. On 11 May 2016, staff from the Northern Law Center drafted a report regarding their
visit of LT Becker. In addition to repo1ting the conditions in the prison, the attorney cited to
provisions of Department of Defense Directive 5525. l which establishes that the United States
military has a duty "insofar is as is practicable," to ensure that U.S. military personnel in the
custody of foreign authorities are fairly treated at all times and are accorded the treatment and are
entitled to all the rights, privileges and protections of personnel confined in U.S. military
facilities, which "are enunciated in present Military Service directives and regulations, and
include, bur are not limited to, legal assistance, visitation, medical attention, food, bedding,
clothing, and other health and comfort suppl ies." AE Vat UU.
n. On I 7 May 2016, the Northern Law Center, Office of the Judge Advocate, contacted
officials to express concerns that LT Becker's conditions of confinement were not
meeting eithe

or U.S. military standards. AE Vat VV.

o. The specific concerns addressed included: the detention being punitive in nature, the
commingling of LT Becker with post-trial prisoners, LT Becker's inability to care for his
personal appearance and hygiene, LT Becker's inability to access his account to purchase basic
items, LT Becker's inabi lity to have regular contact with the outside world, LT Becker's inability
to have daily visits, LT Becker's inabil ity to have dai ly phone calls, LT Becker's inability to
contact or meet with his attorney, LT Becker's inability to access publications and library
resources, LT Becker's inability to conduct physical exercise or sporting activities, and LT
Becker's inability to receive adequate health care. Id.
p. On 1 June 2016, tbe Northern law Center, Office of the Judge Advocate, contacted
officials again, stating "[T]he conditions of detention at

Prison have remained

below the minimum standards. I would therefore ask you either to release Lieutenant Becker or
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to transfer him to another penal institution which meets the criteria set by

law." AE Vat

XX.
q. An Army Colonel who visited LT Becker in May 2016 observed LT Becker being
housed with the general prison population, being limited to showers only 1-2 times per week
despite medical orders to the contrary, having rashes and infections from lack of hygiene,
experiencing lack of sleep, having limited contact with the outside world, having only one visit
per week, being locked in his cell from Friday afternoons until Monday afternoons, and being
deprived prescribed medications. AE Vat UU; AE Vat YY.
r. Upon his release from jail, LT Becker was placed ort house arrest with a monitoring

device. These restrictive conditions continued 9 January 2018 (544 days). AE Vat TT; AE Vat
WW.

s. During house arrest, LT Becker was not permitted to leave his apartment in

for any reason. Grocery shopping, collecting mail, and garbage removal were all
coordinated through a milita1y designee who stopped by the apartment once a week for
approximately 30 minutes. AE Vat WW.
t. During this time, LT Becker was, despite formal requests, denied medical treatment

Id.
LL

Due to the conditions of both his time in

prison and his time on house arrest, LT

Becker continues to suffer symptoms of anxiety, hypervigilance, and fear. Id.
v. In the five-month period prior to the imposition of these restraints (prison and house
arrest), LT Becker exhibited no signs that he was a flight risk or that he would not appear for
legal proceedings. Id.
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3. Discussion.
A. Statement of the Law

Credit for pre-trial confinement typically falls into three categories. First, "[A]ny part of
a day in pretrial confinement must be calculated as a foll day for purposes of pretrial
confinement credit ... except where a day of pretrial confinement is also the day the sentence is
imposed." 18 USCS §3585; United States v. Allen, 17 M.J. 126 (C.M.A. 1984). Courts have
further held that this type of Allen credit is not limited to time served in military facilities, but
also applies to time served in civilian confinement. United States v. Chaney, 53 M.J. 621 (N.M.
Ct. Crim. App. 2000) (concluding that the appellant was entitled to day for day credit for time
served in a civilian facility when the imposition of the civilian confinement was related to the
same offenses for which the accused was convicted at court-martial.).
Second, day for day credit can aJso be awarded for pre-trial restriction which, due to its
circumstances, is tantamount to confinement. United Stales v. Mason, 19 M.J. 274 (C.M.A.
1985). "The determination whether the conditions of restriction are tantamount to confinement
must be based on the totality of the conditions imposed." United States v. Smith, 20 M.J. 528
(A.C.M.R. 1985), petition denied, 21 M.J. 169 (C.M.A. 1985). Factors to be considered,
however, include: limits of the restTicted area; physical restraints; escoti requirements
(occasional v. constant and armed v. unarmed); sign-in requirements; circumstances of duty;
assigned duties; degree of privacy enjoyed; location of sleeping accommodations; access to
visitors, telephones, recreational, religious, medical, and educational facilities, entertainment,
civil ian clothing, and personal property. United States v. King, 58 M.J. 110, 113 (CAAF 2003).
Third, additional credit, beyond day for day administrative credit, can be awarded for pretrial confinement or restriction which constitutes "punishment or penalty" or is "more rigorous
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than the circumstances require to insure his presence." Article 13, UCMJ; R.C.M. 305(k);

United States v. Suzuki, 14 M.J. 491 (C.M.A. 1983). 1 The commingling of pre-trial detainees
with post-trial prisoners will typicaJLy violate Article 13, UCMJ. United States v. Adcock, 65

M.J. 18 (C.A.A.F. 2007) (holding that the commingling was an abuse of discretion); United
States v. Pringle, 19 U.S.C.M.A. 324, 4 1 C.M.R. 324,326 (C.M.A. 1970) (finding a violation of
Article 13 even in confinement facilities outside the control of the convening authority).
Foreign confinement facilities, where no United States military confinement or detention
facility is available, may be used for pretrial confinement of naval personnel , provided that the
confinement precludes " immediate association of U.S. servicemembers with foreign nationals,"
and that prior to using such a facility, the senior officer present approves the adequacy of the
facility's "security features, its ability to ensure safety of prisoners, and adequacy of its living
conditions." SECNAV[NST 1640.9C at 2101 .7a. ln each case where a foreign confinement
facility is used, a message report will be made in accordance with the requirements of
SECNA VINST I490.9C. Id. at 7103.2e.

B. In Accordance with A llen, R.C.M. 305, and Article 13, UCMJ, LT Becker Should
be Credited with 357 Days of Confinement Credit Because the Period of Time
He Spent in
Prison was More Rigorous Than Necessary, Unusually Hars h,
and an Abuse of Discretion.

LT Becker served 119 days in pre-trial confinement in a

prison. Because that

time was served for the same offenses currently before this court, he is entitled to day for day

1

The defense acknowledges that the Air Force Court of Criminal Appeals has held that Article 12 and Article 13 of
the UCMJ does not protect "servicemembers who are confined by a separate sovereign pending criminal prosecution
by that sovereign, where such confinement is not at the behest of military authorities." Uniled Stales v. Escobar. 73
M.J. 871 , 877 (AFCCA 2014 ). The defense, however, argues that the Air Force precedent runs contrary to basic
statutory interpretation, and the defense has found no other opinions from other service courts or CAAF reaching the
same conclusion as the Air Force court. Further, as a result ofrhe United States' primary right to exercise
jurisdiction over this matter under the SOFA, the defense argues that the U.S. government's inaction and failure to
protect LT Becker is the equivalent of confinement "at the behest of military authorities."
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credit. 18 USCS §3585; United States v. Allen, 17 M.J. 126 (C.M.A. 1984). The fact that LT
Becker was being held by a foreign government in a civilian confinement facility is irrelevant to
the determination of Allen credit. United States v. Chaney, 53 M.J. 621 (N.M. Ct. Crim. App.
2000).

LT Becker is also entitled to an additional two days of credit for each day of pre-trial
confinement served because the confinement was more rigorous than necessary to ensure LT
Becker's presence at trial, unusually harsh, and an abuse of discretion. Article 13, UCMJ;
R.C.M. 305(k). While the worst of the conditions were experienced during the prison guard

strike from 26 April until 20 June (56 days), unusually harsh circumstances were present
throughout the entire confinement period including showers being limited to twice of week,
linens and clothing being exchanged once a week, and confinement alongside foreign nationals
who held extremist beliefs and made threats against LT Becker and his family. This exposure to
foreign nationals also constitutes an abuse of discretion, directly violating the Secretary's
instruction for housing American personnel in foreign confinement facilities. See
SECNAVINST 1640.9C.
On 26 April, of course, the conditions went from bad to worse. As described by LT

Becker in his affidavit, as well as multiple government officials who visited LT Becker during
this time period, conditions fell well-below acceptable standards. fn the absence of trained

guards, and as frustrations grew with the lack of resources, violence among inmates greatly
increased. LT Becker's safety was jeopardized, and he still wears the scars today of the fear and
anxiety he experienced during that time. AE Vat WW.
LT Becker's physical and

was also jeopardized. His food intake was

dramatically decreased, and he was required to remain in his cell for extended periods of time,
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sometimes spanning days. As such, he was unable to conduct any exercise, and the unsanitary
conditions, including the inability to bathe and to have clean linen clothes, resulted in skin
infections. AE Vat WW; AE Vat YY. Further complicating the issue, the facility ignored
medical directions from U.S. officials, denied LT Becker the use of prescriptions that had been
delivered to the p1ison, and didn't afford him the ability to visit the prison dentist, physician, or
psychologist. Id.
Finally, the strike effectively cut LT Becker off from the outside world, reducing visits
from friends and relatives, denying visits by government officials, and terminating access to
newspapers and magazines. Especially problematic was LT Becker's inability to communicate
with his defense attorneys and to attend hearings during which his continued confinement was
litigated and other hearings during which his daughter's status/guardianship was determined. AE
Vat UU; AE V atVV; AE Vat WW.
Clearly, none of these unusually harsh conditions were necessary to ensure LT Becker's
presence at any trial. In fact, putting aside the issue of the substandard conditions, subjecting LT
Becker to any confinement was wholly unnecessary. From the time of the alleged offense in
October 2015 until his incarceration in March 2016, LT Becker committed no misconduct and
gave no indication that he was a flight risk . To the contrary, LT Becker sought, and was granted,
permission to the return to the United States to attend to a family matter. He, of course, returned
to

at the end of his trip. AE Vat \VW.
The conditions also represent an abuse of discretion in that they violated both

law and U.S. regulations. May 2016 Letter; Jtme 2016 Letter; SECNAVINST l 640.9C.
Military lawyers from the United States objected on multiple occasions to the conditions of LT
Becker's confinement, detailing the ways the confinement did not meet applicable standards.
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AE Vat VV; AE Vat XX. While at least one lawyer at the Northern Law Center was beating
the drum to ameliorate the situation, the overall response by the United States government was
tepid at best, leaving LT Becker confi ned in a foreign country, commingled with religious
extremists, suffering inhumane conditions without medical care or access to legal counsel. All of
this occurred with the fu ll lmowledge of the United States government and with an understanding
that the United States could have exercised its right to primary jurisdiction at any time. The
United States government was, therefore, complicit in exposing LT Becker to these conditions.
As such, LT Becker is fully entitled to the protections of Article 13, and the court should grant
the very reasonable relief requested.
C. In accordance with Mason, R.C.M. 305, and Article 13 UCMJ, LT Becker
Should be Credited with 544 Days of Confinement Credit Because the Conditions
of LT Becker's House Arrest Were Tantamount to Confinement, More Rigorous
Than Necess ary, and Unus ually Harsh.
LT Becker was finally released from pre-trial confinement on 15 July 2016. The
conditions of his release, however, were that he be confined to his apartment in
and that he wear an electronic monitoring device on his ankle. AE V at WW. These conditions,
which were tantamount to confinement, persisted until 9 January 2018 when the United States
finally asserted jurisdiction over this matter. Id.
Applying the "totality of the circumstances" analysis from Smith and the factors
enumerated in King, LT Becker's house arrest was, indeed, tantamount to confinement. His
apartment was a cell, which he was not allowed to leave. He could not shop for his own
groceries, he cou ld not leave to visit friends, he could not go outside to exercise, he could not go
to work, and he could not even check his own mail box. AE Vat WW. When he complained
that he needed to go to base for medical purposes, he was told that he could return to
confinement if he did not like it. Id. In short, he was on lock down for almost 18 months in a
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foreign country away from his family-just not in a prison. ft is difficult to imagine a set of
circumstances that better defines restriction tantamount to confinement. Day for day credit for
this deprivation of liberty is required.
4. Evidence.

rr- Report oflnvestigation, <ltd 19 August 2016
UU - Report of Visit, dtd 11 May 2016
VV - Letter from Major

USA, dtd 17 May 2016

WW - Affidavit of LT Craig Becker, USN
XX - Letter from Major

USA, <ltd l June 2016

YY - Email from Colonel

, MC, USA, dtd 20 May 2016

5. Witnesses and Oral Argument.

The defense requests oral argument on this motion.
6. B urden of Proof.

Pursuant to R.C.M. 905(c), the defense bears the burden of persuasion, by a
preponderance of the evidence, on any factual issue necessary for determination of this motion.
7. R elief Requested.
The defense respectfully requests the court to award LT Becker 901 days of credit toward
any sentence which might ultimately be approved in this case.

LCDR, JAGC, USN
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CERTIFICATION OF SERVICE
A true copy of this motion was served on opposing party on 10 Sep 2019.

LCDR, JAGC, USN
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NAVY-MARJNE CORPS TRIAL JUDICIARY
J UDIC IAL CIRCUIT
UNIT ED STATES NAVY
GENERAL CO URTS-MARTIAL

UNl TED STATES

GOVERNMENT RESPONSE TO
DEFENSE MOTION FOR
CONFINEMENT CREDIT

v.

CRAIG BECKER
LT /0 -3
USN

I.

Nature of Motion.

The prosecution concurs that the accused is entitled to 119 days confinement credit
for pre-ttial confinement in

jail. The prosecution request that the Court deny

add itional pre-trial confinement credit and credit for restriction tantamount to confinement
as the Cow·t lacks the authority to adjudicated additional confinement credit for the acts of
a foreign government.
2.

Summary of Facts.

For the purposes of this motion the prosecution concurs with the Defense's
Statement of Facts as to paragraphs (a)- (e). Paragraph (f) is not solely a statement of fact
but also contains a conclusion of law to which the prosecution does not concur. The
prosecution concurs with paragraphs (g)-(u). Paragraph (v) is not a statement of facts but a
conclusion which the prosecution does not concw-.

3.

Discussion.
Credit for dav-for-day confinement spent in

pre-trial detention

The prosecution concurs that the accused is entitled to 119 days of confinement
credit for his

jail pre-trial confinement from 18 March to 14 July 2016. The

accused was a1Tested by

police for the murder of his wife

which

is now charged as Charge l and the sole specification thereunder. As the reason for the
accused's

pre-trial confinement and the accused's cunent charges minor each
1
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other, the accused is entitled to day-to-day confinement credit for pre-trial confinement
per from United States v. Pinso11, 54 M .J. 692 (A.F.C.C.A. 200 l )(upheld on other ground,

United States v. Pinson, 56 M.J. 489 (C.A.A.F. 2002) and U11ited States v. Escobar, 73
M.J. 871 (A.F.C.C.A. 20 14).

Article 13, UCMJ does not authorize additional confinement credit when an accused
is held bv a foreign government for violations of their own Jaws
T he granting of day-for-day confinement credit for time spent in foreign pre-trial
confinement does not automatically equate that additional con finement credit can be
granted by a mj)itary judge under Artic le 13, UCMJ. The prosecution avers that Atticle
13, UMCJ does not apply to a foreign sovereign whose penal actions were not done at the
behest of United States mjlitary authorities.

officials enforced their own laws.

These actions are not attributable to the United States as there was no military or federal
government action. Computing a day-to-day confinement credit, with its historical base in
the various Department of Defense instmctions for the mathematical computation of days
served in jail, is very different than judging the actions of a foreign government as in
violation of Article I 3, UCMJ, and awarding additional confinement credit. A rticle 13,
U.C.M..J . does not apply to the actions of

officials iITespective of any impact on

the accused. Nor is there any evidence that the

government intentionally

punished the accused prior to trial.
The Defense assumes that once day-for-day credit is authorized per Pinson that
additional credit may also be authorized as if the accused was held in a US military brig.
Neither Pinson nor Allen addresses A11icle 13, UCMJ and focus on the day-for-day
calendar aspect of pre-trial confinement. However, Escobar addresses this issue squarely
and found that Article 13, UCMJ , did not apply to foreign officials who confined an
accused in a foreign j ail:
In sum. Anicle 12. UCMJ. an<l Article 13, UCMJ, apply everywhere to the actions of
military authorities who confine those subject to the Code pursuant to a wmplcted or
pcnding c.:ourt-mattial. The provisions do not provide protection to servicemembers
who are confined by a separate sovereign pending criminal prosecution by that
sovereign, w here such confinement is not at the behest ofmilita1y authorities.

facuhar, 73 M ..I. at 'il.77.
There is no evidence that

authorities held the accused at the behest of
2
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military autho1ities. Quite the contrary it was
about the accused's crime.

citizens who called

police investigated the accused·s case,

otlicials started prosecution for a violation of
a

prison by

police
judicial

law, and the accused was placed into

officials. At the time the U.S. military voiced concerns but

was well aware that it was

officials acting to enforce their laws. The accused even

sued the United States in federal court attempting to have the United States act and asse1t
ju1isdiction. He was well aware that it was a
him for a

initiative lo arrest, wnfine and try

crime. The accused is not entitJed to have the strictures of Article 13,

UCMJ, applied to his time in

confinement by

officials and thus should be

denied the requested additional confinement credit.

Pre-trial confinement bv
officials for violation of a
abuse of discretion reviewable by this Court
This Court should not sit in judgement of
pre-trial confinement under

crime was not an

officials and their decisions as to

law, be it whether the accused should have been

confined, was lawfully confined under

law, or the conditions of confinement. As

a11iculated by the Supreme Cou11 over I 00 years ago, --when an American citizen commits
a crime in a foreign country he cannot complain if required

10

submit to such modes of trial

and punishment as the laws of that country may prescribe for its own people:' Nee(r

1·.

Henkel. 180 U.S. 109 (1901 J.
T he defense avers that the accused's confinement was more rigorous than necessary
to ensure his presence at trial, was unusually harsh and an abuse of discretion thus
triggering confinement credit. These are standards applicable to the Rules for Cou11sMru1iaJ and A1ticle 13, UCMJ, both of which are inapplicable to his
authorities determined pre-trial confinement was necessary unde r

confinement.
law.

This Court should not attempt to second guess whether that was lawful or improper under
law. It cannot now c reate a windfall for the accused by granting additional
confinement credit for actions of foreign officials.
The accused 's conditions were not very unique to him nor an abuse of discretion by
authorities who were trying to ensure the safety of society by controlling a prison
population during a con-ection officer strike. The accused 's affidavit and repo1ts by
American officials may focus on him, but the news reports show that

officials were

aimed at the prison population as a whole. None of their acts are personal towards him, are
3
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pre-trial punjshment due to his status as an American military officer, nor done with the
intent to make rus incarceration unusually harsh. No doubt the accused fea red for his
safety as an American officer and fe lt that he was not treated well. However, the accused
subjective fears and concerns over issues are not unique or particularized to him. Prisoners
all over the world are concerned with many of the same issues that the accused's affidavit
discusses - concern for family, concerns for his legal future, complaints about treatment,
food, medical care and lack of access to facilities. There is nothing uruque about the
accused's concems and complaints that show he was singled out for pre-trial confinement
that was more rigorous than necessary or different than any other
Complaints of

prisoner.

prison conditions should have been addressed to

courts or

prison officials. The should not ctnd cannot be remedied by this Coutt in the fonn of
confinement credit.
Addjtionally, even according to the Defense' s own subrrussions the US military was
attempting to assist the accused. The military repeatedly visited him, attempted even more
visits, had a military doctor visit him, and wrote multiple inquiries to

officials on

his behalf. The US military requested he be transfen-ed to another p1ison and/or released
from jail. These are not the actions of an entity attempting to make rus confinement more
onerous and harsh, they are the opposite. It is evident that

was not holding the

accused at the behest of the US military.
Finally, the decision by

authorities to bring in the

Anny in an

attempt to control a prison population whose con-ections officers went on strike has a
parallel in American histo1y. Jn Engblom v. Carey, 572 F.Supp 44 (S. D.N.Y. 1983) the
state of New York brought in New York state National Guard soldiers to run a New York
state prison due to the strike of coJTections officers. While the case tums on the Third
Amendment's housing of troops in civilian quarters versus prison conditions, it is
reasonable for a sovereign to use other one form of public employees for public safety in
situations of dire necessity. This Cou1t should not second guess
officials on how to operate

security and penal

prisons.

R.C.M. 305(k) does not applv to
R.C.M. 305 does not apply to

criminal cases and
criminal cases or

prison conditions
officials. There is

no authority to selectively take a portion of the Rules for Couns-Manial and apply it tot.he
4
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acts of a forei gn government solely for the benefit o f the accused. This Court should not
attempt to enforce the Unifotm Code of Military Justice onto patties and persons, let alone
a foreign sovereign, which are not subject to the code. For example, M.R.E. 305(t)(2)
holds that Article 31b warnings and the Fifth and Sixth Amendments do not apply to
inte1TOgations by foreign police. Courts have mled that foreign police not acting on behalf
of the US military need to read Article 31b warnings, as it does not apply to their activities.
There is no rational reason to suddenly and w ithout precedent appl y R.C.M. 305k to
foreign sovereigns.
The Rules for Cou1t-Martials only apply to properly convened United States military
comts-ma1tials. As noted in R.C.M. L0l (a) "these m ies govern the procedures and
puni shments in all courts-ma1tial and whenever expressly provided, preliminary,
supplementary, and appellate and activities. R.C.M. I 02(a) states "these rules are intended
to provide for the just detennination of every proceeding relating to trial by court-martial."
The Defense cites no authority to expand the Rules for Court-Mattia! to the acts of a
foreign government who used their own procedures and law in their criminal case. Quite
the opposite, the UCMJ at times states that foreign criminal actions are not binding on
com1s-ma1tial. See, R.C. M. l 00 I(b)(3) holding that foreign criminal convictions may not
be admitted at trial by court-martial.
R.C.M. 305(k) states that ''the remedy for noncompliance wit h subsection (f)(h)(i) or
U) of this rule shall be an administrative credit against the sentence adjudged for any

confinement served as the result o f such non-compliance.'' R.C.M. 305 's rules, which have
Constitutional underpinnings, never applied to the accused 's
law and thus
position to detenn ine whether

confinement under

authorities could never have violated it. This Court is in no
official s acted in confotmity with or in violation of

law. The accused has no authority to selectively apply Rules for Cou1ts-Martial to
the acts of foreign o ffi cials who acted under the co lor of foreign Law. This Cou11 should
deny the request to grant aclditional confinement credit under R.C.M. 305(k).
The closest analogy would be the US military ·'assuming" a criminal case which was
previously charged or adjudicated by an American state under the state's criminal
p rocedure law. The defense cites no authority that a court-maitial should review the
actions of an American state' s criminal system and then apply R.C. M. 305k to state prison
condi tions or the acts of state officials. The mil itary has the authority to try
5
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servicemembers for crimes previously adjudicate by a state and does so repeatedly. There
is no case law supporting a court-mrutial review of state criminal procedural acts for
additional confinement credit at a court-martial. The accused is given confinement credit
for his day-to-day confinement in a state jail if that confinement was not previously
credited to another sentence. United States

i·.

Chaney, 53 M.J. 621 (N.M .C.C.A. 2000).

That is what the prosecution concedes as to foreign pre-trial confinement and nothing
more.
No violation of SECNAVIN ST 1640.9C bv the US Military
The Defense's invocation ofSECNAVlST 1640.9C is misplaced. This instruction is
the Depaitment of the Navy C01Tections Manual. The Defense citation, paragraph 2 101 .7a,
applies when the US Navy uses a foreign jail for pre-trial confinement of a sailor for a
crime under the UCMJ. The defense's quotation from the manual leaves out the
controlling and salient point and distorts the instruction's application. The instruction
reads:
6. Foreign C ivilian Confinement Facilities
a. Pretrial. Where no military confinement or detention facility is available, foreign
civilian confinement faci lities may be used for pretrial confinement of naval personnel who
are charged with serious offenses against reference (a). Following conditions shall be met:
( 1) Se1tior officer present must approve such facilities based upon adequacy of
security features, safety ofprisoners, and adequate living conditions.
(2) ln each case where a foreign confinement facility is used, a message repo11 will be
made per article 7103.2e of this manual.
A key phrase is '"for pretrial confinement o f naval personnel who are charged with
serious offenses against reference (a)." In SECNAVINST 1640.9C reference (a) is the
Uni fonn Code of Military Justice. This instruction envis ions that: I ) prior to the US
military; 2) placing a US military accused in a foreign jail for the US military benefit of
pre-trial confinement~3) because the US military has no local US mi litary brig: 4) for a
crime to be tried under the UCMJ; 5) that the US military takes ce1tain steps to ensure the
sailor's safety in jail and isolation from foreign nationals. This ensures that the US military
does not place servicemembers in foreign pre-tiial confinement faci lities without prior
review of the faci lities. This instruction has no applicability to the operation of foreign jails
by foreign penal officials who have confined an American servicemember in their jail for a
6
Appellate Exhibit XXV
Page 6 of8

violation oflocal foreign law. Nor does this instruction create a right of the accused, nor
should it be used as a basis to award additional confinement credit. There was no violation
of S ECN A VfNST 1640. 9C by the US military when
confined the accused for a violation of

law in a

authorities unilaterally
jail.

Mason credit js jnapplicable to the accused's time in

at his apartment

The prosecution concurs that the accused was released from
July 2016 by

prison on 15

officials. He was required to remain at his apa11ment in

unti I 9 .January 2018 when the United States asse1ied jurisdiction. However. the
concept of " restriction tantamount to confinement" is not applicable to conditions imposed
by a foreign sovereign enforcing their criminal law in their jurisdiction.
As noted in Escobar. the concept of Article 13, UCMJ, which governs pre-trial
punishment of an accused, does not apply to situations where an accused is confined in a
foreign jail. The Defense does not cite any such authority and assumes restriction
tantamount to confinement applies to a foreign case now being prosecuted by the US
military. The concept of "restriction tantamount to confinement" is applicable when a
servicemember is restricted by military officials, which the accused was not.
In United States v. King, 58 M.J. 110, 113 (C.A.A.F. 2003) the Coutt held '\.ve
recognized that the effect which restriction tantamount to confinement has upon an
appellate is the practical equivalent of the effect which occurs from a similar period of
actual confinement." As Cmuts have held that the admittedly more onerous situation of
actual confinement in a foreign jail is not applicable under Article 13, UCMJ, then its
related doctrine, restriction tantamount to con finement, should also not apply to foreign
conditions. The closest analogy would be an issue of a court-martial reviewing an
American state's pre-trial bail or release conditions. There is no authority to apply a
strictly military concept ofrestriction to another sovereign' s actions. The accused 's
redress for his conditions was with

authorities. He should not now be credited

with confinement credit. Even under the tests of restriction tantamount to confinement the
accused would fail to meet the standards because none of them were imposed by his
command but by a separate sovereign authority. The Court should deny his request for
additional confinement credit for his time spent at his apartment under conditions of pretrial release imposed by

authorities.
7
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4.

Burden of Proof.
Per R.C.M. 905( c) the burden of proof on any factual issue the resolution

o r which is necessary to decide a motion shall be a preponderance of the
evidence. Per R.C.M. 905tc)(2) the burden of persuasion is on the moving
party, the Defense.

5.

Evidence to be Presented
The United States relies upon Defense exhibits IT - YY.

6.

Relief Requested.
Other than the concession of 11 9 day-for-day credit for time spent in

pre-

trial jail the prosecution request that the Cou11 deny the Defense' s motion.

6.

Oral Argument.
The government respectfully requests oral argument on this motion.

Isl
J. L. JONES

************************************************************
CERTIFICATE OF

SERVICE
I hereby ce1tify that, on 12 Sept 2019, I caused to be served a copy of this motion on the
trial counsel for the government and the court.

Isl
J, L. JONES
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NAVY-MARINE CORPS TRIAL JUDICIARY
JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

UNITED STATES OF AMERICA

v.
CRAIG BECKER
LT
USN

Defense Motion
To Compel Expert Consultant In Th e
Field of Homicide and Suicide
Investigations

10 September 2019

1. Nature of the Motion

Pursuant to R.C.M. 703(d), 90S(b)(4), 906(b)(7), the Due Process Clause, and the Right
to Counsel, the Defense respectfully requests this court compel the Government to provide
funding for Mr.

to consult with the defense on areas of expected testimony from a

government expert in forensic psychology and to assist with the preparation of a sentencing case
by conducting an evaluation of the accused's rehabilitative-potential and likelihood of
recidivism.

2. Burden of Proof
As the moving party, the Defense bears the burden of proof by a preponderance of
evidence. R.C.M 905(c)(2).

3. Facts
a. The accused is charged with the October 2015 murder of his wife in
b. The accused is also charged with assault and conduct unbecoming an officer for a
separate incident in

in August 2013.
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c. The case was investigated by local police in

federal

police,

and NCIS.
d. The government has indicated that it will call no fewer than 10 law enforcement
investigators, including several who processed the scene after
e. On 15 August 20 19, the defense requested Mr.

death.
an expert consultant

in the field of homicide and suicide investigations. AE Vat III.

f. Mr.

served 32 years with the Phoenix, AZ police force, including seven

years in the homicide division where he investigated hundreds of deaths (homicide, suicide, and
accident). Id.
g. Mr.

was later hired by the Maiicopa County Public Defender's Office

where he served seven years as a defense investigator, including five years as a capital defense
investigator. Id.
h. Most recently, Mr.

consulted on a number of complex, high-profile death

cases, including four military cases in 2018-2019.
i. On 5 September 20 19, the government denied the defense request. AE Vat JJJ.
4. D iscussion

The Sixth Amendment guarantees each accused the right to effective assistance of
counsel, which includes the right to present a defense by means of confrontation, crossexamination, and going forward with development and presentation of its own evidence. The
right to present evidence necessarily includes the right to prepare. United States v. Allen, 31 M.J.
572,623 (N.M.C.M.R. 1990). Military due process entitles an accused "to investigative or other
expert assistance when necessary for an adequate defense." United States v. Carries, 22 M.J.
288, 290 (C.M.A. 1986), cert. denied 479 U.S. 985 (1987).

2
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Article 46 of the U.C.M.J. and R.C.M. 703 require that the Defense and the Government
have an "equal oppoitunity to obtain witnesses and other evidence." This requirement applies to
expert consultants as well as expert witnesses. United States v. Warner, 62 M.J. I I 4, 115
(C.A.A.F. 2005). "One important role of expert consultants is to help counsel develop evidence.
Even if the defense-requested expe1t consultant ldoes not] become an expert witness, he would
[assist] the defense in evaluating, identifying, and developing evidence. Another important
function of defense experts is to test and challenge the Government's case." Id R.C.M. 703
authorizes expe1ts to assist the defense, at government expense, when the expert's testimony
would be "relevant and necessary." The government must provide the expert if the accused
establishes a reasonable probability that an expert would be of assistance to the defense and that
denial of expert assistance would result in a fundamentally unfair trial. Garries, 32 M.J. at 290-

91 . Inconvenience, cost, or impediments to witness production do not excuse the government
from its responsibility to provide an expert. See United States v. Willis, 3 M.J. 94, 96 (C.M.A.
1977).
"Necessity" has been defined by the federaJ courts as "reasonably necessary." Allen, 3 I
M.J. at 623 (citing United Stares v. Durant, 545 F.2d 823 (2d Cir. 1976)). The standard for
evaluating the necessity for the defense to have expert assistance has been more liberally
interpreted by the federal courts than has the standard for production of an expert witness. Id.
The test for demonstrating the necessity of an investigative or expert assistant has three parts.
The defense must show: (1) Why the expert assistance is needed; (2) What the expe1t assistance
would accomplish for the accused; and (3) Why the defense is unable to gather and present the

evidence that the expert assistant would be able to develop. Bresnahan, 62 M.J. at 143, quoting

United States v. Gunkle, 55 M.J. 26, 31 (C.A.A.F. 200 I).

3
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In this case, expert assistance is necessary in order for the Defense to thoroughly examine
the evidence, to be competently prepared to cross-examine law enforcement witnesses, and to
highlight inadequacies of the govemment's investigation. The defense also squarely meets the
three-pronged Bresnahan test as discussed below.
A. The Defense Has Demonstrated the Necessity of the Expert Consultant
The defense must be afforded an opportunity to be assisted by an expert prior to trial
upon a demonstration of necessity. Bresnahan, 62 M.J. at 143. Consistent with the three-part test
noted above, the following information is provided to illustrate why employment of an
adequately qualified expert is necessary:

I . Why is expert assistance necessary?
Expert consultation is required to: 1) assess deficiencies in the

investigation,

particularly the investigation and processing of the alleged crime scene; and 2) identify physical
and other evidence- or lack thereof.- which supports the conclusion that suicide was the cause
of death. Deficiencies in the investigation, failures to identify and preserve evidence, and
violations of established investigatory protocols are each relevant lines of inquiry which could
cause members to have a reasonable doubt as to LT Becker's guilt. This becomes particularly
important in this case due to the involvement of multiple levels of foreign law enforcement, as
well as NCIS. Further, the defense anticipates that it will ultimately call Mr.

as a

witness to discuss how to conduct a homicide/suicide site assessment, and to testify about the
presence of factors on a scene which suppo11 the conclusion that a death was caused by suicide.
Without the ability to meaningfully consult with Mr.

and to allow him the

opp01iunity to review the discovery, the defense cannot properly prepare for trial.

4
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2. What would the expert accomplish?
will review the discovery in this case, with a focus on the crime scene

Mr.

will then assess these investigative efforts

investigation and documentation. Mr.

against established protocols for homicide/suicide investigations and his own experiences in this
can then assist the defense to craft its cross-examination of law

field. Mr.

enforcement officials and to determine what evidence, if any, supports the defense's theory that
suicide was the cause of death.
3. Whv is the defense unable to gather and present this evidence?
No member of the defense is an expert in the field of homicide/suicide investigations. The
defense does not have training in how to properly conduct such investigations, and, therefore, is
not in a position to assess whether the investigation in this case was carried out properly. While
defense counsel are experienced in criminal investigations in general, they do not have exper6se
in the highly specialized area of homicide/suicide investigations. Even if the defense was an
expert in homicide/suicide investigations, the defense cannot ultimately testify on issues about
accepted standards and practices for these types of investigations, whether this investigation fell
below those standards, and, most importantly, how those failings impact the integrity of the
investigation. Only an expert can provide such testimony.
5. Relief Requested

The Defense respectfully requests the Court to compel the Convening Authority to fund
Mr.

to consult with the defense for 40 hours at a rate of $150.00/hour.

6. Evidence

The Defense offers the following evidence in support of its motion:
III - Defense Request for Mr.
JJJ - Government's Denial

<ltd 15 August 2019
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7. Witnesses
A. Mr.
8. Oral Argument

The accused desires to make oral argument on this motion.

D etailed Military Counsel

6
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CERTIFICATION OF SERVICE
A true copy of this motion was served on the opposing party and the court on 10 September

2019.

Detailed Military Counsel
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2
3
4

UNITED STATES

GOVERNMENT RESPONSE TO
MOTION TO CO M PEL EXPERT: MR.

V.

CRAIG R. BECKER
LT
USN

20 September 2019

5
6

1. Nature of the Motion. The U nited States respectfully requests that the Comi deny the

7

Defense Motion to Compel Mr.

8

2. B urden of Proof. Pursuant to R.C.M. 905(c)(2) the Defense as the moving pa1ty has the

9

burden of persuasion.

10
11

12
13
J4

15

16
17

3. Statement of Facts.
a. For the purpose of this motion, the Government concurs with Defense's statement of
facts a - i.
b. In addition, the Government granted the D efense Dr.

MD as an expe11

consultant to help the defense understand suicide on 7 March 2019.
c. The Navy has provided the Defense with nine Defense L itigatio n Support Specialists
(DLSS) i.e. Defense lnvestigators stationed at each RLSO across the Navy.
d. Several of these investigators are previous attorneys; others have vast experience in

18

criminal investigatio ns.

19

4. Discussion.

20

as an expert consultant.

In o rder to justify expe11 assistance at any phase of the trial, the defense must show:

21

22
23
24

( I) Why the expert assistance is needed;
(2) What the expert assistance would accomplish for the accused; and
(3) Why the defense counsel were unable to gather and present the evide nce t.hat

Appellate Exhibit XXVI I

Page 1 of 3

:?.

the expert assistance would be able to develop. United States v. Ganies, 22 M.J.
288 (C.M.A. 1986).

3
4

In applying this test, CAAF has since indicated:

5
6

7
8
9
10

" ' [t]o demonstrate necessity. an accused ' must demonstrate something more than
a mete possibility of assistance from a requested expert ... : An accused 'must
show the trial cou1t that there exists a reasonable prohability both that an expe1t
would be of assistance to the defense and that denial of expert assistance would
result. in afimdamentolly unfair trial .. ,,

11
12

United States v. Gunk.le, 55 M.J. 26. 21 (C.A.A.F. 2001) (emphasis added). A trial is

13

"fundamentally unfair" only when the government' s conduct is ·'so outrageous that due process

14

principles would absolutely bar the government from invoicing judicial processes to obtain a

LS

conviction." United States v. Anderson, 68 M.J. 378, 383 (C.A.A.F. 2010).

16

The mere incantation that an area of study requires years of study to gain proficiency or is

17

"complex·· does not entitle the defense to expert assistance. Before defaulting to a request for

18

expert assistance, ··defense counsel are expected to educate themselves to attaih competence in

19

defending an issue presented in a pai-ticular case" using a tlllmber of "primary and secondary

20

materials." United States v. Kelly, 39 M.J. 235, 237 (C.A.A .F. 1994). So long as the mjlitary

21

judge's findings of fact are not ·'clearly erroneous,'· and the military judge applies an appropriate

22

view of the law. the military j udge·s decision w ill not be disturbed on appeal. See United States
v. Lloyd, 69 M.J. 95 (C.A.A.F. 2010).

24

25
26
27

Tbe Ac.cused fails to show how Mr.
Offices have been provided nine DLSS.

is necessary, as tbe Defense Service

For years, the Navy Defense Bar bas stated they were at a disadvantage without their

28

own investigators. Eventually and rightfully. the Navy has provided nine individuals to assist

29

defense counsel prepare its cases. The Defense has at its disposal nine DLSS indjviduals across

2
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th.e Defense Service Offices. These individuals are highly qualified and have a vast background
2
3

4
5

to assist LT Becker's team. Mr.

has already ass isted on th is case.

The DLSSs can testify at trial , they can review the case material and conduct the same
type of preparation and assistance that the Defense is requesting.
T he Government has already provided an expert to assist the Defense on suicide. On 7

6

March 2019. the Convening Authority approved Dr.

7

Consultant. Between the DLSSs and Dr.

8

defense this case, they can re ly upon the three-counsel expertise, the nine DLSS and Dr.

9

as a Defense Expe11

, the Defense can meet their obligation to

to review the investigation and prepare for cross-examination. Regarding potentially

IO

testifying at trial the DLSS can do that.

11

5. Evidence. The following evidence is offered in suppo11 of this Motion:

12

a. Govt. Exhibit 49 - Appointment of Dr.

13

6. Oral Argument. The Government requests oral argument on this Motion.

14

7. Relief Requested. The Com1 should deny the Defense Motion.

::
17
18
19

PAUL T. HOCHMUTH
LCDR, JAGC, USN
TRlAL COUNSEL

20
21

22

CERTIFICATION OF SERVICE
A trne copy of this Motion was served on opposing party on 20 September 2019.

24
25

26
27

28
29

PAUL T. HOCHMUTH
LCDR, JAGC, USN
TRIAL COUNSEL
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DEPARTMENT OF THE NA VY
JUDICIAL CIRCUIT
NA VY-MARINE CORPS TRIAL JUDICIARY
GENERAL COURT-MARTIAL

)
)

UNITED STATES
v.

)

) MOTION TO ALLOW LAW ENFORCEMENT
) TO POSSESS FIREARMS IN COURT
)

Craig R. Becker
LT
USN

)

I.

NATURE OF MOTION

Per Rule for Coutts-Martial (R.C.M.) 906(b) the Government respectfully requests this Court
to allow Naval Criminal Investigati ve (NCIS) Special Agent (SA)

to ca1Ty their official service weapon, while testifying and while SA

and SA
can-ies out

her role as a Government Agent. Their testimony may be on behalf of the Government or
Defense during any motion hearings held within a navy courtroom duting this court-mattial.
NCIS SA

and SA

pistol would be loaded, safety engaged. holstered under his

outer clothing, and not visible to the public, members or attorneys.
II.

BURDEN OF PROOF

Rule for Courts-Mattia! (R.C.M.) 905(c)(2) assigns the burden of persuasion to the moving
party, the Government. R.C.M. 905(c)(l) states that the burden of factual proof shall be a
preponderance of the evidence. Per the Navy-Marine Corps Trial Judicia1y Uniform Rules of
Practice, Rule 13 .4, the moving party must show good cause.
Ill. FACTUAL BACKGROUND

a. NCIS SA
NCIS SA

has been employed by the NCIS since 2008 as a Special Agent.
initially underwent the NC IS Basic Course at the Federal Law Enforcement

Training Center in Glynco, GA. During this 10-week course, she quaJified in proper usage of
firearms to include shooting, cleaning, and the safe handling of firearms. Since graduating in
1
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2008 NCIS SA

has requalitied on a regular occunence on the pistol she carries on a daily

basis. There are no known repo11s of NCIS disciplining NClS SA

for mishandling her

weapon in a professional or personal capacity.
has been employed by the NCIS since 20 11 XX as a Special Agent.

b. NCIS SA
NCIS SA

initially underwent the NCfS Basic Course at the Federal Law Enforcement

Training Center in Glynco, GA. During this l 0-week course. she qualified in proper usage of
fireanns to include shooting, cleaning, and the safe handling of firearms. Since graduating in
20 I I NCIS SA

has requalified on a regular occuii-ence on the pistol, he carries on a daily

basis. There are no known reports of NCIS disciplining NCIS SA

for mishandling his

weapon in a professional or personal capacity.
c. NCIS SA

is the lead case agent and is a Government Representative. The

Government may call NClS SA

to the stand to lay the foundation for several items and to

discuss investigative steps taken dw-ing the case. The Defense has spoken to SA

on

several occasions and may call her as a witness as well.

cl. SA

has conducted the FARO Scanners collecting the data in

He also took

the data to put together the FARO Scans products the Government plans on pre-admitting at trial
and using at trial.
e.

Prior to anaignment the convening authority, trial and defense counsel, the Region Legal

Service Office courtroom security officer and cou11 recommended that this cou11-martial be a
low secu1·iry case. There is a bail iff and trained unarmed security in the cou11house. There are
no planned am1ed Master-at-Anns or anned base secu1ity scheduled to be present in the
building. Dw·ing all pre-trial A.tticle 39(a) hearings the accused behaved in an appropriate

military bearing manner.
f. NCIS SA

would testify and sit at counsel table wearing a suit with h er service

weapon loaded, safety engaged, holstered and under her clothing. She will enter the courtroom
and walk to the witness stand in a manner that would not place him in close proximity to the
accused and will be seated at the opposite end of the Government' s table from the accused. She
would announce that she is can-ying a firearm.
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g. NCIS SA

would testify wearing a suit and tie with his service weapon loaded,

safety engaged, holstered and under his clothing. He will enter the courtroom and walk to the
witness stand in a manner that wouJd not place him in close proximity to the accused. He would
aru10unce that he is carrying a fiream1..

Ill.

DISCUSSION

a. Statement of Law
Rule 13.4 oftbe Uniform Rules authorizes a Military Judge to allow an NCIS Agent to
testify while armed whi le preventing other personnel from possessing fuearms in-court due
to the unique position NCIS occupies within the Navy
Under Rule 13.4 of the Unifonn Rules of Practice Before Navy Marine Corps Cou11
Mru1ial there is no blanket prohibition on witnesses testifying wh ile am1ed. Military judges have
the discretion to allow witnesses to testify armed for "good cause shown." Good cause shown
may be either for a factual basis or a legal basis if there is a rationale to differentiate between
classes of witnesses. For example, there would be virtually no reason to allow a fact witness or
an expert witness to possess a firearm in the coll11rootn. However, there are ce11ainly scenarios
where armed service members on duty acting as security could be present in court for comtroom
security, to act as quick reaction force if there had been prior disturbances, or provide additional
security in addition to unarmed security stationed at the quarterdeck.
The request to allow an NCIS agent to testify while. armed, in this case, is not a fact based
request. This case has been evaluated as a low-tlu·eat court-martial with no additional security
measures needed. The Region Legal Service Officer Courtroom Security manager is available
for routine security issues, a bailiff is present in the courtroom, and additional unarmed staff
trained Ln summoning additional assistance, including armed assistance, is located outside the
courtrnom. Nevertheless, the NCIS special agent has good cause to testify aimed. Multiple
NC IS instructions require special agents to be armed while on duty, NC[S special agents are
significantly different than service members in relation to firearms possession, instructions
governing NCIS special agents were written knowing that NCIS special agents would testify in
coutt-martials and agents are trusted in higher threat evolutions to retain their firearms. NCIS
SA

can be trusted to act professionally and responsibly as to his firea1m.

3
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ft is DoD policy to limit and control the ca11"ying of firearms by military and civilian
personnel. See, DODI 52 l 0.56 dated l November 200 I. Military police and security personnel
who are armed wltile on duty do not take service weapons home. The Navy requires mjJitary
personnel to return weapons to an official armory when not on duty. DODI 5210.56 notes that
·•firearms shall be returned to a designated control point upon completion of the assignh1ent for
storage and accountability:· Military police and security personnel are armed for specific jobs or
purposes and are not am1ed at all tin1es while on duty. DODI 5210.26 notes that arming
personnel should be on a case-by-case basis only for the duration of specific assignments.
SECNAVINST 5500.29 section 4(h) further limits when service members shall ca11"y fireanns.
DODI 52 10.26 notes that ·'only government-owned and issued weapons are to be canied by DoD
personnel whi le performing official duties." However, it provides that Defense Criminal
Investigative Organizations may be given an exception to this rule, which NC fS has and agents
may can-y approved personally owned firearms as service weapons. See, SECNAVINST
5500.29C, section 4(c).
The limitations placed on military personnel, even security personnel, is in keeping with
good order and discipline and limiting access to weapons while providing oversight and strict
accounting of firearms. NClS special agents can be differentiated from military security
personnel. Congress and the Secretary of the Navy recognize that NCIS special agents are
different than active duty service members regarding fireanns and have created specific
instructions to govern the possession of weapons by NCIS special agents. The good cause
shown to allow an NCIS special agent to testify anned is a legal good cause due to their
goveming instructions.
Almost all NCIS special agents were state law enforcement officers, federal law
enforcement officers, or military security prior to being hired as GS-1811 's Fedetal Investigator.
All NCIS special agents regardless of background attend the Federal Law Enforcement Training
Center in Glynco. Georgia where they undergo extensive firearms training. NCIS special agents
must continually requali[y with a variety ofweapons based upon their specific job assignment.
NC IS agents possess the statutory and instructional authority to possess fi reanns, to execute
warrants and conduct a!1'est. See, SECNAVINST 5430.107, 10 U.S.C. 1585a and R.C.M. 302.
Given the scope and worldwide responsibilities NCIS agents are entrusted to cany weapons on
base, in critical areas on b ases, on ships. and on aircraft. Possession of a weapon in a courtroom
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is not significantly different than possessing a weapon in other areas where a weapon could be
used quickly in a deadly manner. For example, if an NC[S special agent was to lose control of a
weapon on a plane and it was fired in close quartei's it could have devastating effects.
Neve11heless, SECNAV has detenn ined that agents should be able to possess weapons on a
plane. T he same analogy could be made for the close quarters of a ship. Admittedly a courtroom
may have persons who are in a highly emotional state or who may desire to use a weapon to
escape legal accountability. This is no different than aiTesting a person who may also be
extremely agitated upon 81l'e st or may wish to wrestle a fireann away from an NCIS agent in a
bid to escape. SECNAV has again entrusted agents to possess firearms when dealing with
persons who may v iolently confront NCIS agents or try to take weapons away from them in a bid
to escape. A courtroom does not present any unique or sp ecial fact pattern that SECNAV has
considered when determining when NC JS agents should remain anued while on duty.
Service members who are anned for official duties normally open carry, or put another
way, may not conceal ca1Ty weapons without specific authorization. The Secretary of Navy has
created an exception for NCIS agents (and very limited service members p erforming specific
duties) which allow them to cany concealed weapons without further authority or additional
documentation. See, SECNAVINST 5500.29c, section 4(j)( l ). Any NC JS special agent
testifying at court would conceal their weapon fro m the public and members. ln the Maypmt
cowtroom an NClS special agent could be brought into the courtroom through the door that
ensures the agent does not walk beside the accused. An NCIS agent could be brought into the
courtroom during an Article 39(a) hearing so the members are not present thus reducing the
likelihood that the members would see a weapon while the agent was waking. The military
judge could have a colloquy with the special agent wherein the military judge explained to the
agent that the bailiff was the first layer of security and that the agent should allow the military
j udge and bailiff to resolve minor security issues and that absent a fast-moving dangerous
situation requiring the use of force the agent was to defer to the judge, bailiff and courtroom
security manager.
Ln the c unent case, the Government plans to call the lead NCIS case agent to testify in
large pa11 to lay the foundation of a statement made by the accused. The case agent has stated
that they will not testify unless allowed to testify anned in accordance with instructions
governing the use of firearms by NCIS special agents. To prevent an NCJS agent from
5
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testifying, given the multiple instn.ictions cited herein. would amount to a miscan-iage ofjustice
by preventing the trier of fact from be ing able to hear all the facts before rendering the ir decision
on guilt o r innocence. NC IS has asserted to the Trial Counsel and Convening Authority that
their goveming instructions a Uow and require agents to remained am1ed w hile on duty, to
inc lude testifying at courts-ma1tial. Rule 13.4 is not a blanket prohibition on preventing NCIS
special agents to testify armed. The good cause shown is that NCIS special agents are handled
and viewed differently than service members who may be armed at different times for specific
tasks. SECNAV has issued instructions that govern their activities, Congress has granted them
statutory authority to act as law enforcement and the President has granted them authority under
the Rules for Courts-Martial. Whe refore, this Court should recognize the unique status of NCIS
special agents and theix relationship to fireanns. detennine that this is good cause, and allow
NCTS special agents in this case to t estify anned.
IV.

RELIEF REQUESTED

T he Government respectfull y requests this Court to allow NCJS SA

and SA

to

testify possessing his service weapon while testifying.

V.

ORAL ARGUMENT

The Government waives oral argument on this matter to allow the Court to issue an
expeditious ruling.

VI.

EVIDENCE

A. Testimony of NC IS SA

;

8 . Testimo ny ofNClS SA
C. Govt Ex.hjbit 39: NClS R equest to be Anned in the Cowtroom.
D. Govt Exhibit 40: Courtrnom security fonn for US v LT Craig R. Becker ;

PAUL T. HOCHMUTH
LCDR, JAGC, USN
TRJAL COUNSEL
6
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CERTfFICATE OF SERVICE
I hereby ce1tify that a copy of this motion response was served via email on detailed defense
counsel in the above captioned case on 10 September 2019.

PAUL T. HOCHMUTH
LCDR, JAGC, USN
TRIAL COUNSEL
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NA VY-MARINE CORPS TRIAL JUDICIARY
JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL
UNITED STATES
v.

DEFENSE MOTION FOR
APPROPRIATE RELIEF:
GOVERNMENT COMPLIANCE WITH
MRE 304 NOTICE REQUIREMENT

CRAIG R. BECKER
LT/0-3

10 SEP 2019

U.S. NAVY

1. Nature of Motion

Pursuant to R.C.M. 906(a) and M.R.E. 304, the Defense respectfully moves this court to
order the Government to comply with the notice requirements ofM.R.E. 304. Alternatively,
pursuant to R.C.M. 906(b)(l3) and M.R.E. 402, the Defense respectfully moves this court for
an order in limine excluding all statements made by LT Becker contained on the extraction from
his cell phone as these statements are irrelevant.
2. Summary of Facts

1) The Government provided M.R.E. 304 notice that contained 43 bate stamp references.
(Attachment PP)
2) The last of these bate stamp references was to a hard drive containing the extraction of
LT Becker's cell phone. (Attachment PP)
3) This hard drive contains 54 GB of data and hundreds if not thousands of different
communications.
3. Discussion of Law
A. M.R.E. 304 requires disclosure of those statements by the accused that the
Government intends to offer at trial.
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Prior to the 2012, M.R.E. 304(d) required the Government to disclose the statements of the
accused that were relevant, known to the trial counsel, and within the control of the anned
forces. In the 2012 Supplement to the Manual for Courts-Martial, M.R.E. 304(d) was modified
to require the Government to disclose the statements of the accused that were relevant, known to
the trial counsel, and within the control of the armed forces, that the prosecution intends to offer

against the accused. The analysis contained within the Manual states that the reason for this
change was to assist the Defense in fonnulating its challenges. This distinction is important
because if the Government were allowed to simply rely on the fact that they have turned over to
the Defense all known statements of the accused, without providing separate disclosure under
M.R.E. 304(d) of those statements which it intends to offer against the accused, the Defense
would be required to analyze each and every statement for potential challenges and ultimately
raise those challenges even on statements the Government had no intention of offering at trial.
While in some cases, those with only a small number of statements by the accused, this might
merely be an inconvenience. However, in cases with a large number of statements, this could
present a tremendous impediment to the Defense's ability to prepare for trial. This is particularly
true in cases with electronic media containing tens of thousands of statements by the accused.
In the present case, the Government's M.R.E. 304 notice lists 43 different bates stamp
references that contain statements alleged]y made by LT Becker. The last of these "statements"
is a hard drive containing the entire contents of LT Becker's ce11 phone. The Government
narrows the voluminous material contained within it 43 rd reference only with the phrase
"AdditionaJ Info, Chat, AJI Chat, Chats, WhatsApp, Chat 869." The purpose of M.R.E. 304(d) is
to allow the Defense to make appropriate motions or objections to those statements the
Government intends on offering at trial. Here, it appears the Government has simply listed out
every statement of LT Becker that they could locate in the discovered material with no concern
as to whether or not they intend to offer it at trial. While this approach may have been
acceptable under older versions of M.R.E. 304(d), it is exactly the kind of gamesmanship that
was intended to be prohibited with the addition of the intent language in the current version of
this rule.
It is undeniable that a defendant has a constitutional right to present a defense." United
States v. Dimberio, 56 M.J. 20, (C.A.A.F. 2001). "Whether rooted directly in the Due Process
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Clause... or in the Compulsory Process or Confrontation clauses of the Sixth Amendment. .. the
Constitution guarantees criminal defendants a meaningful opportunity to present a complete
defense." Crane v. Kentucky, 476 U.S. 683 (1986). Whether intentionally or inadvertently, the
Government's approach to their obligations under M.R.E. 304(d) results in an interference with
this right by requiring the Defense to search for the proverbial needle in a haystack. This is
particularly true when one considers the electronic communications which number in the
thousands. The impingement on LT Becker's right to prepare and present a defense is even more
problematic in light of the Rule of Completeness contained in M.R.E. 304(h). Without
advanced notice of which statements and which electronic "chats" the Government intends to
offer, the Defense cannot adequately determine whether the offered communication is part of a
larger conversation that the Defense would be entitled to have introduced under M.R.E. 304(h).
This is due to both the staggering nwnber of communications contained on the hard drive and the
fact that often a single conversation may occur over a variety of forums. While the Government
may offer a text from the phone, the rest of that conversation may have occurred on WhatsApp
or Facebook messenger. The Defense cannot reasonably be expected to memorize thousands of
communications over aJJ of the different forums to be able to a degree that the Defense can
adequately utilize the Rule of Completeness at trial.

B. The statements of LT Becker contained on bis phone are irrelevant and should be
excluded.

Absent a more accurate disclosure of which statements the Government intends to offer, the
Defense is left in the position of having to look at every statement the Government has listed in
their notice as if the Government truly intends to offer it at trial. While this is not as problematic
for the first 42 statements identified by the Government, it becomes untenable for the last
"statement," the entire content of LT Becker's phone. As such, the Defense moves this court to
exclude all of the electronic conummications contained on LT Becker's ceJI phone pursuant to
M .R.E. 402 as these thousands of statements are not relevant.

4. Relief Requested.
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The Defense requests that the Military Judge require the Government to disclose to the
Defense which statements of LT Becker it intends to offer at trial as required by the rule or
alternatively to exclude the admission of LT Becker's statements.

5. Oral Argument.
Unless the Government concedes the motion or this Court grants the relief on the basis of
pleadings alone, the defense requests oral argument on this matter.

J.
R.JAGC, USN
Detailed Defense Counsel
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NA VY-MARINE CORPS TRIAL JUDICIARY
JUDICIAL C IRCUIT
GENERAL COURT-MARTIAL

Tbe United States of America
v.

GOVERNMENT RESPONSE TO
DEFENSE MOTION FOR
APPROPRlATE RELIEF REGARDING
MRE304

CRAIG R. BECKER
LT/O-3
USN

I. Nature of the Motion. The Government respectfully requests the Court deny the Defense
motion to force the Government to put our MRE 304 notice into quotation mark statements, as it
is not required by M.R.E. 304.
2. Burden of Proof. As the moving party, the Defense bears the burden by a preponderance of
the evidence. 1
3. Statement of Facts.

a. The Government complied with ow· M.R.E. 304 requirement on 26 June 2019;
b. The Government specifically provided each witness interview that contained a quote or
multiple quotes that the Government intends to introduce or elicit during trial.
c. The notification included 25 interviews of others, 8 interviews of LT Becker, the text
messages at the center of the Additional Charge, Specification I, a summary of all of LT
Becker' s statements, and the speci fic file patb to one text exchange between the victim and the
accused mentioning Tramadol, which when printed is only 11 pages.
d. The file path provided .limits thousands of pages down to 11.
e. The Government provided an updated M.R.E. 304 notice to the Defense on 20 September
2019. This updated notice provided two additional statements the Government may offer at trial.

1

R.C.M. 905(c)(2).
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4. Discussion.

The Defense was provided proper written notice of the statements during discovery and the
statements are admissible under Military Rules of Evidence 801(d)(2).
Military Rules of Evidence (M.R.E.) 304(d) states, ''Before arraignment, the prosecution
must disclose to the defense the contents of all statements, oral or written, made by the accused
that are relevant to the case, known to the trial counsel, and within the control of the Am1ed
Forces, and all evidence derived from such statements, that the prosecution intends to offer
against the accused."
M.R.E. 304 (discussion)(d)( I) goes on to state. "the prosecution is required to disclose
prior to arraignm ent all statements by the accused known to the prosecution which are relevant to
the case (including matters likely to be relevant in rebuttal and sentencing) and w ithin the
military control. Disclosures should be made in writi11g in order to prove compliance with the
Rule and to prevent m isunderstanding." (emphasis added).
The Government has provided over I0,000 pages in discovery and rnultiple media
devices containing thousands of additional pages. The Government provided the vast majo1ity of
the discovery in August 20 18, to include the extractions of LT Becker' s Phone. All of the
known statements that the Govemment intends to elicit from witnesses are disclosed in the
discovered material and thus we have satisfied ow- M.R.E. 304 requirements. However, due to
the volume of material, the Government has provided specific bate stamp pages where the
mate1·ial could be found, so the Defense could zero into the specific pages oh which the material
is contained.
M.R.E. 304 only requires the Govenunent to disclose the statements; it does not specify a
speci fie fonnat. The discussion section for MRE 304 does state that disclosures ··should .. be
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made in writing. Neither the Uniform Rules of Practice for U.S. Navy- Marine Corps T1ial
Judiciary, the Trial Management Order for this specific case, nor military or federal case law require the disclosure of the statements in a specific fonnat. The intent of MRE 304( d) is to protect
the Defense from trial by ambush from undiscovered material. Those are not the circumstances
of this case, as all of the statements cw-rently known by the Government have been turned over
to the Defense.

ln addition, in the Government should not be solely limited to our M.R.E. 304 notice.
Depending on h ow the evidence comes out at ttial, rulings of this Court, etc. the Government
should have the flexibility to potentially use additional statements made by the accused and
discovered during the discovery process of this case.
5. Evidence.

Govt. Exhibit 44- Govt's MRE 304 Notice.
Govt Exhibit 57 - Govt's MRE 304 Notice (update dtd 20 September 2019).
6. Oral Argument. The Government desires oral argument on this motion.

7. Relief Req uested. The Government respectfu ll y requests the Court deny the Defense motion
to force the Government to put M.R.E. 304 notice into direct quotations.

Paul T. Hochmuth
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CERTIFICATE O F SERVICE
I hereby certify that, on 20 September 2019, I caused a copy of this motion to be served
on the Defense counsel and the Court.

Pa ul T. Hochmuth
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DEPARTMENT OF THE NAVY
NAVY-MARJNE CORPS TRIAL JUDICIARY
GENERAL COURT-MARTIAL
JUDICIAL CIRCUIT

UNITED

STATES
10 September 2019
v.

MOTION IN LINIINE TO ADMIT

CRAIG R. BECKER
LT

GOVERNMENT EXHIBITS

USN

J. Nature of Motion:
Pursuant to Rule for Cou1ts-Martial 906(b)(l3), the government moves for a preliminary
ruling on the admissibility of the fo llowing pieces of evidence:
Governrnent Exhibit l for ID - Certified copy of death certificate, translation and report
of death from U.S. State Department;
Government Exhibit 2 for ID - Separation agreement between victim and accused:
Government Exhibit 3 for ID - Army Lodge layout;
Government Exhibit 4 for ID - Am1y Lodge pictures;
Government Exhibit 5 for ID - V ideos of SA
opening window the victim went
out of;
Government Exhibit 6 for ID - Pictures of accused and victim's apa1tment (inside);
Government Exhibit 7 for ID - Pictures of accused and v ictim' s apartment (outside):
Government Exhibit 8 for ID - Faro Scan, '·Scene to Go·· of crime scene and surrounding
area;
Government Exhibit 9 for ID - Faro Scan, fly tlu·ough videos and still pictures of crime
scene and sun-ounding areas;
Government Exhibit IO for JD - Pictures of victim (alive) and child.

2. Summary of Facts:
a. T he accused is allt:ged to have murdered his wife,
city of

o n 8 October 2015 in the

by pushing or tossing her tlu-ough the 7th story window of their apaitment

building.
b. On 8 October 20 15, the accused and the victim were in their apartment.

c. Mrs,

bedroom contained a large window which opened inwards to a 45-degree angle.

The bedroom was on the top floor, the 7th floor. of their apa1tment building.
d. The window opened onto a slanted roof and two floors below was a balcony of another
apartment
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e. On the evening of 8 October 2015, the accused pushed his wife tlu·ough the opened window of
his apartment. She slid down the slanted roof, grasping at tiles, and fell two stories onto a table
on the balcony. Mrs.

bounced off the table and over the balcony wall and then plunged

to the street below. Mrs.

screamed on the way down.

f. The C ity of

issued a certificate of death on l 3 October 2015.

g. The United States Embassy in

issued a Report of Death of a U.S. Citizen or Non-

Citizen National Abroad listing the victim ·s death as occurring on 8 October 2015 at
approximately 2100 hours.

h. The accused and the victim brought a separation agreement to Captain
JAGC, USA on l 8 September 20 I 5, where Cpt.

notarized the separation agreement.

She remembers this specific event because of the victim's death shortly thereafter.
i. Mr.

arrived in

on 10 October 2015, about 36 hours after the death

was in the apartment of the accused and his daughter on the 10th of

of his daughter. Mr.

October 2015 where he had been on a previous occasion.

j. Mr.

observed the marks on the roof where his d aughter slid down the roof.

k. When SA

took over the case and made her first trip to

in March of 2016, the

marks on the roof were still present.

I. SA

has been in the apartment on two occasions to include when the apartment was fully

furnished by the accused and once the accused vacated the apartment.
m. lo February 2018, along with trial counsel, SA

entered into the victim and accused 's

vacated apartment. The apartment was in the midst of tum over to new tenants. The prope1ty
owner allowed the party to enter before the new tenant took possession of the property. During
this visit. SA

was video recorded opening and closing the window that the victim went

through the night of her death.
n. On 16 January 2019, SA

obtained photographs of the Anny Lodge aboard
Army Lodge personnel allowed NCIS to photograph

Room 230, which was a mirror image to Room 128. Room 128 is where the accused assaulted
his wife in August of 20 J 3. Am1y Lodge officials also provided SA

with a floor plan of

t.he Army Lodge facility.
o. On 15 June 2016, Forensic Consultant

and SA

took panoramic

photography, and three-ditnensional mapping of the inside of the accused ' s apartment utilizing
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the FARO Laser Scaaner.
p. On IO July 2017, SA Cichon and SA

completed additional 3D scanning of the

area outside of the accused's apartment building located at
SA

and

took s ix scans: two east of the apartment building down an
nd one at the intersection o

alleyway, three along

and

q. A measurem ent was taken using Leica Dis to E7500i between the opening of two p ermanent
brick walls within the scene. The hand measurement was 20'0". The point cloud measured the
distance as 20.0007' ; a difference of apptoximaltey 1/64".

r. The point cloud data was processed and successfully t'egistered using the FARO Scene
software, version 7.0.0.39. T he resulting point cloud was successfully registered with the
previous scan data collected from June 2016.
s. The Laser scan data was expot'ted as a WebShare Data Project. which may be navigated using
the WebShare2Go platfo nn.

t. In addition to 3D Scanning, RA completed five panoramic photographs of the exterior of the
apa1tment building using an NCTech iStar 360 degree rapid imaging panoramic camera, SIN
NCT-IS2760. These images were processed using NCTech Imrnersive Studio Software and an
interactive panoramic tour was created.
u. On 15 January 20 19, additional 30 laser scan data was collected outside the accused 's
apartment building. These scans were conducted to depict heights, distances and spatial
relationships between relevant locations both ins ide and outside of the apartment, as well as
witness viewpoints.
v. A tripod-mounted FARO focus 3D X330 Laser Scanner was used. The scanner docwnented
laser distance measurements and panoramic photographs of all v isible aspects of the scene.
Scanning took place from the hospital across the street from the accused·s apartment, along
and several locations on the ground level along
. In total six scans were produced.
w. On 15 - 16 January 2019 and later refined on 19 March 2019, the point cloud data was

processed and registered us ing the FARO Scene software, version 2018.0.0648, using a
combination of top-view and cloud to cloud target less registration, as well as manual
registration teclu1iques.
3
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x. Using the FARO Zone 3D software, version 20 19.1 an orthographic view of the entire point
cloud was overlaid on top of Google Ea1th Satellite image. The orthographic view depicts a twodimensional view of the three-dimensional point cloud.
y. On 16 May 2019, the SCENE Software was used to export the point cloud data from the scans
as a SCENE 2GO project, which can be navigated using the SCENE 2GO project platfonn. The
SCENE 2GO project is a vi1tual tour of the scan dataset depicting the locations of all scans and
containing spherical images with the ability to measure within the point cloud.
z. On 26 April 2019, four 3D Fly-Through videos were rendered from the resultant point cloud
data using a combination of the SCENE software and FARO Zone 3D, version 20 19. 1. Four 3D
videos and twelve screen shots were captured using FARO Zone 3 0 depicting the point cloud
with symbols and dimensional lines impo11ed into the 30 model depicting the victim's
approximate path down the roof to the sidewalk below, as well as the layout of the apartment.
3. Table of A uthorities:

RULE FOR COURTS-MARTIAL 906, MANUAL FOR COURTS-MARTIAL, UNITED STATES (2019 ed.)
MILITARY RULE OF EVIDENCE 401, MANUAL FOR COURTS-MARTIAL, UNITED STATES (20 19 ed.)
MILITARY RULE OF EV IDENCE 402, MANUAL FOR COURTS-MARTIAL, UNITED STATES (201 9 ed.)
MILITARY RULE OF EVIDENCE 403 , MAN UAL FOR COURTS-MARTIAL, UNITED STATES (20 19 ed.)
MILITARY RULE OF EV IDENCE 801 , MANUAL FOR COURTS-MARTIAL, UNITED STATES (2019 ed.)
MILITARY RULE Or EVIDENCE 803, MANUAL FOR COURTS-MARTIAL, UNITED STATES (20 19 ed.)
MILITARY RULE OP EVIDENCE 901 , MANUAL FOR COURTS-MARTIAL, UNITED STATES (20 19 ed .)
United States v. Schnable, 65 M.J. 566 (C.A.A.F. 2006).
4. Argument:

The government moves for a preliminary ruling on the admissibility of evidence,
pursuant to Rule of Court-Ma1tial (RCM) 906(b)( 13). It is within the military judge's discretion
to rule on evidentiary questions prior to u·ial. RCM 906(b )( 13 ). The evidentiary issues presented
in this motion rely upon facts and circumstances that will not change and have been readily
available to both patties since before the Aiticle 32 Hearing.
Militaty Rule of Evidence (MRE) 402 provides that all relevant evidence is admissible,
unless another rule or law bars its admission. Evidence is relevant if it tends to make any fact of
consequence " more or less probable than it would be without the evidence." MRE 40 I.
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a. Certified Copy of Death Certificate, transition and report of death from the U.S.
State Department.
The

Death Ce1tificate and the U.S. State Department"s Report of Death Report

would not be hearsay as they both fall under M.R.E. 803(9) as they are public records of vital
statistics reporting of a death. fn addition, the government has certified copies of both French
and English Copies of the
court). In addition, Mr.

Death Ce1tificate (the ce1tified copies will be provided to the
received as copy of the Report of Death from the State

Department. These documents are relevant to show the death of the victim in this case.

b. Sepa.-ation agreement between the victim and accused.
The rule against hearsay does not make the accused's statements inadm issible because his
statements are not hearsay. Hearsay evidence is inadmissible, unless the rules admit it. MRE
802. A party opponent's own statements. w hen offered against him, however, are exempt from
the definition of hearsay, pursuant to MRE 80 I ( d)(2 ). T he statements fall under the hearsay
exemption in Military Rule of Evidence 80 I (d)(2), whic h governs admissions of party-opponents
and excludes them from the definition of hearsay. The separation agreement was adopted by the
accused and is considered non-hearsay. [n addition, the victim' s signatllre would fall underthese
non-hearsay grounds. In addition. the victim's s ignatw·e could also show her then existing state
of mind to separate and divorce from the ace.used. underM.R.E. 803(3). Lastly, the victim' s
signature would be admissible because of the accused ' s actions and the government has filed a
JAGC, USA, will testify that she

motion for Forfeiture by Wrongdoing. Captain

remembers the meeting b etween the accused, victim and herself. She specifically remembers it
because of the victim 's death and the subsequent arrest of the accused by

autho rities.

She will verify that both the accused and victim signed the separation agreement in her office
and that she notarized the document. The separatio n agreement is relevant as it was signed o n l8
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September 20 15, 20 days before the victim was murdered. It goes to combat that the victim
committed suicide, as the accused has repeatedly claimed.
c. Army Lodge layout and Pictures of the Army Lodge.
The Anny Lodge aboard

is the location of the

domestic violence incident that occuned on or about 9 August 2013 (Specification I of Charge
II). SA

will lay the foundation for these exhibits during the motion hearing. In addition,

multiple witnesses will testify at trial that these pictures accw-ately represent what the hotel
looked like during August 2013. These pictures are relevant to show the members where the
crime took place and the perspective of witnesses from the rught of 9 August 2013.
d. Videos of SA

openi ng window the victim went out of.

The window the victim went through on the night of her demise and how it opens is
relevant to show the operational mechanics of the window and to put in perspective how it
opens, how it can be angled and how high up the latch is to open the window. This evidence is
relevant to show that the victim did not accidently fall th.rough the window. SA

the

individual in the video, will testify to the authenticity of the videos.
e. Pictures of accused and victim's apartment inside and outside.
As stated in United States v. Schnable, the person who authenticates the pictures does not
have to be the person who took the picture. 65 M.J. 566 (C .A.A.F. 2006). The government
intends to admit pictures from ins ide and outside of the accused and victim 's apartment. Mr.
and SA

will both be able to testify to these pictures and that they accurately

represent the scenes from October 2015. Mr.

arrived to the scene of the crime about 36

hours after the murder and could visibly see the marks on the roof. 1n addition, he walked inside
the apaitment and spent a great deal ohime in the apartment before and after trus incident.
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These pictures are relevant to show the members the crime scene of the murder and the marks
made by the victim as she fell down the roof.

f. Faro Scan, "Scene to Go,"

fly through videos and still pictures of crime scene and

surrounding area.
SA

and SA

will both testify to the process of taking these pictures and the

steps taken to collect the information. SA

will walk through t he specific steps he (ook to

create Government Exhibits 8 and 9 for Identification. The two government exhibits are
basically thousands of pictures that are taken and put together by computer software to create a
3D image of an area. In addition, laser scans can be utilized to take measurements and angles of
objects.
SA

will explain why images were captured in their locations, how the margin of

error is calculated for measurements, how each image is stored in the cloud data. how the data is
combined with previous scans to create a project and how the WebShare Data Project.
WebShare2Go and SCENE 2GO software encompasses this data to create a 3D image of the
crime scene.
This evidence is relevant to show the members the crime scene. vantage points and
distances of witnesses. Mr.

SA

and SA

can all testify that the scans

accurately represent the apartment and SluTOunding area. Additionally, witnesses at trial will
also be able to attest that the videos and images accurately represent the area and apartment as
welL

g. Limited Pictures of victim and daughter.
The governm ent is offering three pictures, a solo picture of the victim, a solo picture of
the accused and victim's daughter, who was inside the apartment during the night of the victim' s
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death, and one picture of the two of them together. These pictures are relevant to al low the
members to put faces with names that they will hear about, but never see. It is also important to
show the age and size of the victim's daughter who was in the apartment that night a nd the size
and shape of the victim as well. The government has limited the pictures to only 3 and has also
chosen pictures that would be least influential.
5. Evidence:
Live Testimony:

l. Testimony of Mr.
2. Testimony of SA
3. Testimony of SA
4. Testimony of Cpt

JAGC, USA;

Appellate Exhibits:
Govt Exhibit 39: NCIS RO Is (Faro Scans)
Exhibits:
Government Exhibit l for ID - Certified copy of death certificate, translation and report
of death from U.S. State Department;
Government Exhibit 2 for ID - Separation agreement between victim and accused;
Government Exhibit 3 for ID -Anny Lodge layout;
GovernJnent Exhibit 4 for 1D - Almy Lodge pictures;
Government Exhibit 5 for ID - Videos of SA
opening window the victim went
out of;
Government Exhibit 6 for ID - Pictures of accused and victim 's apartment (ins ide);
Government Exhibit 7 for ID - Pictures of accused and victim's apartment (outside);
Government Exhibit 8 for ID - Faro Scan. ··Scene to Go'· o f crime scene and surrounding
area;
Government Exhibit 9 for ID - Faro Scan, fly through videos and still pictures of crime
scene and surrounding areas;
Government Exhibit IO for ID - Pictw·es of victim (alive) and child.
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6. Oral Argument: If opposed, the government respectfully requests oral argument on this
motion.

PA UL T. HOCHMUTH
LCDR, JAGC, USN
TRJAL COUNSEL

CERTIFICATE OF SERVICE
I hereby cettify that a copy of this motion was served on the Court and on Civilian
Defense Counsel on this I0th day of September 2019.

PAUL T. HOCHMUTH
LCDR, JAGC, USN
TRLAL COUNSEL
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NAVY-MARJNE CORPS TRIAL JUDICIARY
JUDICIAL
CIRCUIT

UNITED STATES NAVY
GENERAL COURTS-MARTIAL

UNITED STATES

GOVERNMENT MOTION TO ADMIT
THE STATEMENT OF THE VICTIM
AS A DYING DECLARATION UNDER
MRE 804(b)(2)

v.
CRAIG BECKER
LT/0-3
USN

l.

Nature of Motion.
Pursuant to Military Rules of Evidence (MRE) 804(b)(2)(Statement under the belief

of imminent death), MRE 803(2)(Excited utterance) and MRE 80 l ld)(2)(A)( Statement of a
party opponent), the Govenunent moves the Court to admit the statement made by the
to the Accused, LT Craig Becker, who then related this statement

Victim,

to the victim's father. Mr.

The multiple statements as a whole are also

admissible under MRE 805.

2.

Summarv of Facts.

a.

The accused is aUeged to bave murdered his wife,

on 8 October
th

2015 in the city of

by pushing or tossing her through the 7 story window

of their apartment building.
b.

The accused was stationed at

lived in
c.

and

with his wife and infant daug hter.

The accused and his wife were m.anied in 2008 and still legally ma1Tied at the time

of her death.
d.

It was known by both the accused and his wife that 8 October 2015 was the last

night that the victim and her daughter were to spend in their apartment. She was moving
out of the apai1ment and leaving for a business trip to

The victim had an American

1
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citizen civi lian boyfriend,
and with whom she had worked with previously.
e.

On 8 October 2015 the accused and the victim were in their apaitment and had

dinner together. Though both lived at the apartment they were living in sep arate bedrooms.
f.

Mrs.

bedroom contained a large window which opened inwards at the top

to a 45-degree angle. The bedroom was on the top floor, the 7th floor, of their apartment
building.
g.

The window opened onto a slanted roof and two fl oors below was a balcony of

another apartment. Such windows are o ften called Velux windows.
h.

In the evening of 8 October 201 5 the accused pushed his wife through the opened

w indow o f his apa11ment. She s lid down the slanted rooC screaming, grasping at tiles, and
fell two stories onto a table and railing on the balcony. Mrs.

bounced off the table

and over the balcony wall and then plunged directly to the street below. Mrs.
scream ed on the way down, which was heard by several
1.

Ms.

citizens.

urvived the fa ll and lay on the sidewalk mortally injured in fro nt of the

apartment building. Several Fre nch speaking

citiiens quickly arrived after hearing

her scream and land on the ground.

J.

T he accused left the apartment, waited fo r the elevator, then exited the building and

came to Mrs.

body. While alive but mo11all y injured Mrs.

stated ··you did

th is to me'" or ··you did this" to the accused in English. None of the other on-scene
w itnesses spoke E nglish.
k.

paramedics and p olice arrived onto the scene and took Mrs.

local

hospi tal. Mrs.

to a

died as she was being prepped for sw-gery. She did not

regain consciousness speak to law en forcement or medical personnel due to her injuries. I.
Mrs.

father.

and the father-in- law of the accused, lives in

Florida. He is a Swedish immigrant but speaks fluent English. He was informed of Mrs.
death on or about 9 October by the accused who told the

family a vers ion

of events in which their daughter killed herself by jumping to her death.
n.

The accused told Mr.

that while

was laying on the ground

mortally wounded she stated to the accused ·'you did this to me" or ·'you did this.''

2
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o.

The United States Embassy in

issued a Repo1t of Death of a U.S. Citizen

or Non-Citizen National Abroad Iisting the victim· s death as occurring on 8 October 2015
at approximately 2 100 hmrrs.

Exclusion of Additional Related Statements
The accused made additional statements to various witness that while layjng on the
made statements such as ··1 love you"

ground after the fall , but still alive,

or ··1 am scared" or "I'm sorry." The Government is NOT seeking to admit these
statements. The Government will object at trial to their admission as they are hearsay
under M.R.E. 80 I (a), there is no applicable exception for admission outside of the
accused·s possible testimony on the stand under oath. and there is no M.R.E. 805
exception. The Government does not believe that M.R.E. 304 (h), the rnle of
completeness, allows for their admission as Mr.

the proponent of the Government's

evidence, was not told of such statements by the accused during their phone conversation.

3.

Discussion.

M il. R. Evid 805
Mil. R. Evid. 805 states '·[h]earsay w ithin hearsay is not excluded by the rule against
hearsay if each part of the combined statements confo1ms with an exception or
exclusion to the rule"'. See United States v. Clark, 61 M.J 707, 7 13- 14 (N-M.C.C.A.
2005); United States 1•. Hutchins, 2018 CCA LEXIS 3 l, 170 (N-M.C.C.A.20 18). The
government seeks to adm it the statement by the victim to the accused ·'You did this to
me" or ··you did this'· as she lay on the sidewalk after being thrown from a window in
the 7 th floor apa1tment she shared with the accused. The accused then repeated the
victim's statement to her father

T hus the government must establish both

statements fit as an exception to the hearsay rule.

Does the Victim's statement to the Accused constitute testimonial hearsay?
On 8 Oct 2019,

(Victim) was murdered after she was pushed from the

7 th floor o [the apa1tment she shared with the Accused, in

While lying on
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the sidewalk. the Victim told the Accused '·you did this to me·· or '"you did this:· The 61.11
Amendment of the United States Constitution guarantees the right of accused to be
confronted by the witnesses against them. Ohio v. Clark, 135 S. C t. 2173, 2179 (2015).
The Confrontation Clause thus limits the admissibility of out of court statements where the
primary purpose is testimonial. Crawford v. Washington, 541 U.S. 36 (2004). However.
.. [w]here no such primary purpose exists. the admissibi lity of a statement is the concern of
state and fedetal rules of evidence, not the Confrontation Clause." Clark, 135 S. Ct. at
2180. To determine the primary purpose of a statement, the Court of Appeals for the
Am1ed Forces has set forth a series of inquiries to determine the testimonial nature of an
out of court statement. United States v. Rankin. 64 M.J. 348. 352 (CAAF 2007). "f irst,
was the statement at issue elicited by or made in response to law enforcement or
prosecutorial inquiry? Second, did the "statement" involve more than a routine and
objective cataloging of unambiguous factual matters? Finally, was the p1imary purpose for
making, or e liciting. the s tatements the production of evidence with an eye toward trial?"

id.
Applying the three pronged test set out in Rankin. it is abundantly clear the Victim 's
statement to the Accused, while she lay dying on the sidewalk in

was not

testimonial.
I. First, the statement was not elicited by any responding official. The statement was
made to the Accused and not police or emergency medical providers. The Victim.
unprompted, made the statement wjthout a question being posed.
2. The statement itself does constitute something beyond a " routine and objective
cataloging of unambiguous factual matters'·. The Victim's statement, ·' you did this
to me." o r ··you did this" points the blame upon the Accused for pushing her out the

7th floor of their apartment building.
3. The primary purpose of the statement was not to create evidence for trial. It would
be an incredulous stretch to believe, after being pushed from the 7th floor of an
apartment building, hitting a balcony on the way down, and impacting the sidewalk,
the Victim, a non-lawyer, had the ability to fonnulate the concept her statement
would be used in a cou1t of law through multiple hearsay exceptions.
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Viewing the Victim 's statement. using a totality evaluation. it is clear prongs one, two
and three reflect the non-testimonial nature of the statement. United States v. Perkins,
20 16 CCA LEXl S 44 1, 17-18 (N-M.C.C.A. 20 16). The unprovoked stateme nt to her

husband, the man who just pushed her out of a 7 th floor window, while dying on the
sidewalk is not testimonial.

Does V ictim 's statement to the Accused meet an hearsav exception under the Military
Rules of Evidence?

Once this Court finds the Yictim ·s statement is not testimonial. it must then
dete1m ine if the statement meets an exception in the Military Rules of Evidence. T he
statement of the Victim to the Accused meets b oth the dying declaration a nd excited
utterance hearsay exceptions. (This is in addition to any exception as to forfeiture by
wrongdo ing under MRE 804(a)(6) or waiver by misconduct. The Court need not reach
such rulings fo r the admissibility of this evide nce and suc h issues are addressed in other
filings.)

Ooe.s the Victim's statement constitute a Statement under the Belief of Imminent
Death, pursuant to Mil. R. Evid. 804(b)(2)'?

A statem ent made under the belief of imminent death is a well-established
exception to hearsay rules. See Mil R. Evld 804(b)(2): Ida ho"· Wright, 497 U.S. 805, 820
( I 990); United States v. Plaut. 39 C.M.R. 809, 8 12-13 (NBR 1968); United States v.

McGrath. 39 M.J. 158, fn 8 (C.M.A. 1994). Mil. R. Evid. 804(b)(2) states ..[i]n a
prosecution for any offe nse resulting in the death of the alleged victim, a statement that the
declara nt, while believing the declarant's death to be im111inen,t, made about its cause of
circumstances.'·
Here, the V ictim was lying on the sidewalk moments after being pushed out a 7 th
Ooor window. The accused has been charged with premeditated murder for the act of
pushing his w ife out of the 7 th floor window of their apartment, Her statement, "you did
this to me'' is a clear stateme nt about the Accused 's role in the circumstances leading to her
impending death. The word "this'· can be infe rred to mean ''the injuries I am s uffering
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from." Mrs.

had to have known that she was gravely or mortally injured as she

screamed as she

tell seven stories to the street. She was pronounced dead within two hours

after being pushed from her apartment window and never regained consciousness to speak
with medical personnel. T he unsolicited statement clearly fits under the dying declaration
exception to the hearsay rules.

Does the Victim's Statement constitute and excited utterance, pursuant to Mil. R.
Evid . 803(2)?
An excited utterance is a statement made about a sta1tling event while the declarant
r emains under the influence of the startling event. Un ited States v. Rich , 2016 CCA LEXIS
493 (A.C.C.A. 2016). Military case law devised a three-pronged test to determine whether
a hearsay stateme nt qualifies as an excited utterance: '·(I) the statement must be
"spontaneous, excited or impulsive rather than the product of reflection and deliberation";
(2) the event prompting the utterance must be "startling"; and (3) the declarant must be

"under the stress of excitement caused by the event." United States v. Arnold, 25 M..I. 129.

132 (C.M .A. 1987); see also United States v. Bowen, 76 M.J. 83. 88 (CAAF 2017). In
United States v. Feltham. CAAF held that a military judge did not abuse his discretion in

admitting the statem ents a male sailor made to his roommate approximately one hour after
appellant forcibly orally sodomized him. United State.'> v. Feltham, 58 M.J. 470, 475
(CAAF 2003). The Feltham Court found that the victim was stilJ unde r the stress of a
startling event; theTefore. the lapse of time was not dispositive. Id.
In the instant case, the Victim's statement to the accused meets the test established in

Arnold.

l.

Her statement was spontaneous and not the result of questioning. It was a
statement to the man who had just shoved her out a 7l11 floor window. (Even
taking the defense ' s viewpoint of suic ide she just travelled seven stories to the
street.) The Supreme Cowi in B,yant found '"severe injuries of the victim
would undoubtedly also weigh on the credibility and reliability that the trier of
fact would afford to the statements•·. Bryant, 562 U.S . 368 fn 12.

2.

1t is unquestionable that being pushed (or jumping if viewed from the defense)
from the 7 th floor of a building and fa ll ing all the way to the sidewalk would
constitute a startling event.
6
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3.

ft is equally unquestioned that the Victim remained under the stress of the

exciting event. Here the statement was made within minutes of the Victim
impacting the sidewalk after being pushed from the 7 th floor of her apa11ment
building.
Given the unconu·overted facts in this case, that the victim travelled seven stories to the
street, the Victim· s statement to her husband that '"you did this to me'· is an excited
utterance and admissible.

ls the Accused 's statement to the Victim 's father a non-hearsay statement made by a
party opponent pursuant to Mil. R. Evid. 80I(d)(2)(A)'?

Statements made by a party opponent are admissible as not hearsay, pursuant to

Mil. R. Evid. 801 (d)(2)(A). Thus. unless a specific privilege applies,·· ... any re levant
statement by an accused could be admitted into evidence by the Government as a
statement ofa party opponent." United States v. Clark, 62 M.J. 195, 196(CAAF 2005).
Courts have allowed the admission of an accused·s statements in a variety of situations.

United States v. Cobia, 53 M.J. 305 (CAAF 2000)(Admission of an accused·s admission
during a state courts guilty plea); United States v. Byrd, 2006 CC A LEXIS 293
(N.M.C.C.A. 2006))(Adm ission of statement to acquaintance he " hit that" when
d iscussing a sexual assault); United States v, Miller, 1995 CCA LEXIS 426, 26

(NM.CC.A. l 995)(Admission of a statemeht by the accused overheard by a taxi cab
driver). The Accused stated that while the Victim lay dying on the sidewalk she had stated
'' you did this to me." The logica l inference is that the Accused physically "did this"
w hic h was pushing her from the window. This constitutes an admission by a party
opponent. The Accused was relating that the Victim had accused him of being the
individual who had pushed her out a window in their 7 th floor apartment The Accused
stated this to his father-in-law and father of Mrs.

4.

Mr.

Burden of Proof.

Per R.C.M. 905(c) the burden of proof on any factual issue the resolution
of which is necessary to decide a motion shall be a preponderance of the
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evidence. Per R.C.M. 905(c)(2) the burden of persuasion is on the moving
party, the Government.

5.

Evidence to be Presented

a. Testimony of NC JS SA

;

b. Testimony of Mr.
Govt. Exhibit 35 - Photographs of
pictures 1-3;

apartment building,

Govt. Exhibit I for ID - Report of Death of a U.S. Citizen or Non-Citizen
National Abroad lCO
issued by US Embassy
and
Death Ce11ificate;
Govt Exhibit 36 - Statement of Mr.

6.

13 Oct 15.

Relief Requested.
The Government requests that the Court determine that the Accused's statement to

his father-in-law is admissible evidence at trial on the merits as substantive evidence,
should the Government seek to introduce it.

7.

Oral Argument.

The government respectfully requests oral argument on this motion.
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************************************************************************
CERTIFICATE OF
SERVICE

l hereby certify that, on I O September 20 19, 1 caused to be served a copy of this motion
on the trial counsel for the government and the court.

J. L. JONES
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NAVY-MARINE CORPS TRIAL JUDICIARY
JUDIClAL CIRCUIT
GENERAL COURT-MARl'IAL

UNITED STATES

DEFENSE RESPONSE TO
GOVERNMENT MOTIONTO ADMIT
THE ST A TEM ENT OF THE VICTIM AS

v.

A DYING DECLARATION UNDER MRE
804(8)(2)

CRAIG R. BECKER
LT/0-3
U.S. NAVY

20 SEP 2019

J. Nature of Motion.
The Defense moves the court to deny the Government's Motion to Admit the Statement of the
Victim as a Dying Declatation under MRE 804(b)(2) and MRE 80l(d)(2)(A) as a Statement of a Party
Opponent.

2. Summary of Facts.
a. T he Defehse denies many of the facts listed by the Government in its motion.

b. LT Craig Becker is charged with murdering his wife,

on 8 October 2015 in the

city of

c. Mrs.

bad a history of

when she leaped

from the 7u1 story window of her apartment.
d. When Mrs.

impacted the sidewalk below, she was mo1ially wounded and incapacitated.

e. Thete were several

witnesses that gathered around Mrs

before the ambulance

arrived.

f. When law enforcement and the ambulance arrived, Mrs.
g. LT Becker never told

Mr.

was unresponsive.

that his daughter made the statements, "you did this to me" or

"you did this."
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3. Discussion of Law.

Mil.R. Evid, 805 states "[h]earsay w ithin the hearsay is no excluded by the rule against hearsay if

each part of the combined statements confmns with an exception or exclus ion to the rule." See United
States v. Clark, 61 M.J. 707, 713-14 (N-M.C.C.A. 2005); United States v. Hutchins. 2018 CCA LEXIS
31, 170 {N-MC.C.A. 2018).
A statement made under the belief of imminent death is an exception of the hearsay rules. See Mil

R. Evid 804(b)(2): ldaho v. Wright. 497 U.S. 805. 820 (1990): United States v. Plant, 39 C.M.R.
809. 812-13 (NBR 1968),· UnitedStatedv. McGrath. 39MJ 158, fn 8(C./VfA. 1994). Mil R. Evid.
804(b)(2) states "[i]n a prosecution for any offenses resultihg in the death o f the alleged victim, a
statement that the declarant, while believing the declaranfs death to be imminent, made abou t it cause
of circumstances.''
An excited utterance is a statement made about a startling event while the declarant remains under
the influence of the stru11ing event. United States v, Rich, 2016 CCA LEXIS 493 (A.C.C.A. 2016),
Statements made by a party opponent are admissible as non hearsay, pursuant to Mil.R. Evid.
80 I(d)(2)(A). Thus, unless a specific privilege applies, " ... any relevant statement by an accused

could be admitted into evidence by the Government as a statement of a paL1y opponent" United
States v. Clark, 62 M.J. 195, /96 (CAAF 2005).
4. Argument.

On the evening of 15 October 2015, Mrs.

. When she leaped

from the 7th story window and impacted the sidewalk she was immediately incapacitated. Any
movement or alleged verbal utte1ing were involuntary reactions. The ambulance crew confinned that
Mrs.

was unresponsive and not excited. Mrs.

statements were not made under the

belief of imminent death because she could not comprehend what was going on and was
unresponstve.
5. ReJief Requested

The Defense requests that the Military Judge deny the Government's reqt1est.
6. Oral Argument.

The Defense requests oral argument on this matter.
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.J.J. SULLIVAN, Ill
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CERTIFICATE OF SERVICE

I hereby certify that a copy of this motion was served electronically on Trial Counsel and
the Court on 20 September 2019.

J.J. SULLIVAN. III
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NA\ TY-MARINE CORPS TRIAL JUDICIARY
UDICIAL CIRCUIT
GENERAL COURT-MARTIAL

UNITED STATES OF AMERICA

v.

Defense Motion To Dismiss for Violation
of the Due Process Clause of the United
States Constitution

CRAIG BECKE R
LT
USN

10 September 2019

I. Nature of Motion.
The defense requests the Cotu1 to dismiss Charge II, Specification 1 because the
government has engaged in oppressive delay, which has denied the accused the opportW1ity to
present a meaningful defense.
2. Burden of Proof.
As the moving party, the defense has the burden of proof by a preponderance of the
evidence. R.C.M. 905(c).
3. Summary of Facts.
a.

Charge II, Specification 1 alleges that LT Becker strangled his wife,

at or near
b.

on or about 9 August 2013.

On 30 July 2018 , almost five years after the alleged offense (10 days before the

statute of limitations would have tolled), Charge IT, Specification 1 was preferred.
c.

The charges stem from an argument LT Becker and his wife had in a room at the

Army Lodge in the early morning hours. AE Vat ZZ.
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d.

Mrs.

approached the front desk clerk, Mr

who, after a

brief discussion, called the base military police ("MPs") and described the situation. SGT
a military policeman, received the call and dispatched SPC
e.

According to Mr.

which Mrs.

AE Vat AAA.

he also made a subsequent call to the MPs, during

also spoke to the MPs. AE V at BBB.

f.

Calls to the MPs are recorded, but those recordings no longer exist.

g.

Mr.

made two initial reports to law enforcement. In one, he made no

mention of injuries to Mrs.

. In the other, he specifically denied that he observed injuries

AE V at BBB; AE V at CCC.

to Mrs.
h.

A subsequent statement from Mr.

marks on Mrs.
1.

to NCIS suggests that he observed red

neck. AE Vat DDD.
ln her statement to law enforcement at 0649, Mrs.

stated that LT Becker

"put his hands around my neck and pushed down. He did not squeeze as to leave marks, he only
pushed down hard against the bed so that 1 could not breathe." AE Vat EEE.

J.

Mrs.

also reported that LT Becker took her identification and credit cards

from her waller. Id.
k.

In response to clarifying questions from law enforcement, Mrs.

stated she

had no visible injuries, that she had consumed 4 glasses of wine, and that she was taking

Id.
!.

Mrs.

m.

In that statement Mrs.

made a subsequent statement that same day at 1902. AE V at FFF.
stated that her initial statement was "written under

extreme duress" and was factually incorrect in several regards. Id.

2
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n.

Mrs.

stated that her accusations that LT Becker had stolen her

identification and credit cards was incorrect, and he "in fact had not." Instead, her accusations
about her belongings were the result of being "upset and disoriented," and lacking "pertinent
information." Id.
o.

Mrs.

further stated that she was "coerced" to make a statement by law

enforcement because she was told "my husband was in another room and also writing his
(statement]." Her statement, therefore, was not a statement that "would accurately reflect my
recollection or view of the situation and those involved."
p.

Mrs.

Id.

also told a Family Advocacy Committee that she misinterpreted the

incident, resulting in the Committee closing the case. AE V at OGG.

q.

Mrs.

made a subsequent statement to NCIS on 14 November 2013 "for

clarification purposes." AE Vat HHH.

r.

stated, "My initial assessment of the events

In that sworn statement, Mrs.

that transpired on or around Aug 9 was significantly skewed by being on
for 8 mos... I was severely paranoid, had 1.ost 20 lbs, [and] experienced
personality change. At the Lime I believed that my husband was trying to harm me when in
reality he was trying to keep me from harming myself or him and he was trying to deescalate the
situation. He DID NOT choke me or hurt me in any way and I made statements indicating that I
thought he did due to my altered state of mind (medication induced)." id.
s.

LT Becker has been interviewed multiple times in connection with this incident

and has consistently disclaimed accusations that he choked his wife or was violent in anyway.

AE V at ZZ; AE V at GGG.
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t.

In November 2013, NCIS briefed Colonel

LT Becker's

Commanding Officer, regarding the status of the investigation, and Colonel

advised that

the command did not intend to take any judicial/administrative action. AE Vat CCC.
u.

No investigative steps were taken after Colonel

November 2013

advisement, and the case was formally closed by NCIS on 3 June 2014 citing "lack of evidence
of a crime" and the "command's decision to take no judicial/administrative action against LT
Becker." AE V at ZZ.
v.

Mrs.

an exculpatory witness for Charge II, Specification 1, died on 8

October 2015.
w.

In addition to Mrs.

being deceased, the government has been unable to

locate law enforcement notes from the interviews of Mrs.

and other witnesses from the

Army Lodge, its case activity log, and the recordings of the emergency calls and witness
interviews. AE V at CCC.
4. Discussion.
A. Due Process Requires that the Court Dis miss Charge II, Specification 1 Because the
Government Has Denied the Accused a Meaningful Opportunity to Present a
Complete Defense.

The Court should dismiss the proceedings because the Government has offended due
process. Due process requires that criminal prosecutions comport with prevailing notions of
fundamental fairness. California v. Trombetta, 467 U.S. 479,485, 104 S. Ct. 2528, 2532 (1984).
The Supreme Court has interpreted this standard of fairness to require that criminal defendants
be afforded a meaningful opportunity to present a complete defense. Id. Oppressive delay by the
Government that inhib its a defendant from presenting a complete defense violates Due Process.

United States v. Lovasco, 431 U.S. 783, 789, 97 S. Ct. 2044, 2048 ( 1977). Here, the Government
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has denied the accused a meaningful opportunity to present a complete defense by engaging in
egregious pre-accusation delay. The Accused is permanently prejudiced because the primary,
exculpatory witnesses, recordings of calls to law enforcement, and case notes have been lost.

1. The Government has Violated Due Process Through Egregious Pretrial Delay That
Fails to Uphold Prevailing Standards of Fundamental Fairness.
The Government has offended due process because it violated prevailing standards of
fundamental fairness by waiting nearly 5 years to prefer charges. The Due Process Clause of the

5th Amendment provides speedy trial protection against pre-accusation delay in circwnstances
where the statute of limitations is insufficient by itself. United States v. Reed, 41 M.J. 449,451
(C.A.A.F. 1995). 1 The right to a speedy trial under the due process clause of the 5th Amendment
requires dismissal when the defendant proves: 1) egregious delay or intentional tactical delay;
and 2) actual prejudice. Id at 452.

The Government engaged in egregious pre-accusation delay by waiting nearly 5 years to
prefer charges. The Government engages in egregious delay when delay is incurred in reckless
disregard of circumstances, known to the prosecution, suggesting that there existed an
appreciable risk that delay would impair the ability to mount an effective defense. Reed, 41 M.J.
at 452.
The Government's reasons for the delay are unfair by the standard established by the
Supreme Court of the United States. See United States v. Lovasco, 431 U.S. 783, 97 S. Ct. 2044
(1977). In considering the due process ramifications of pre-accusation delay, the court in

lovasco determined that delay is not fundamentally unfair when it is the result of the

1 The statute oflimitations protects individuals from having to defend themselves against charges when the basic
facts may have become obscured by the passage of time and to minimize the danger of official punishment because
of acts in the far-distant past. United States v. Reed, 41 M.J. 449,451 (C.A.A.F. 1995), quoting Toussie v. United
States, 397 U.S. 112, 90 S, Ct. 858 ( 1970).
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government developing a case against a defendant. Id. at 792-94. In the present case, the
Government cannot honestly say that its pre-accusation delay was the result of building a case
against the accused. The case was formally closed in June 2014. For all intents and purposes,
however, the investigation was closed in November 2013 when Mrs.

told NCIS what she

had previously told the MPs-that she ove1Teacted to the situation, and that her husband had not
choked her. At that point, LT Becker's Commanding Officer dete1mined that he would take no
administrative or judicial action.
Now, five years later and absent the only witness to the alleged offense, the government
asserts that it somehow has the evidence it needs to finally take action on this charge. This court
should view the resuscitation of this five year old charge for what it is-a tool to prop up the
more serious charged offenses and to avoid obvious problems with such evidence under M.R.E.
404(6). As such, there is no legitimate justification for this delay. The pre-accusation delay is
unfair by constitutional standards; therefore, it violates due process.
Prejudice is inherent in this type of delay. The court in Lovasco recognized this
prejudice, reasoning that prolonged legal processes occasioned by premature accusations
"imerfere with the defendant's liberty, disrupt his employment, drain his financial
resources, curtail his associations, subject him to public obloquy, and create anxiety in him, his
family and his friends." Lovasco, 431 U.S. 791.
Indeed all of the above apply to LT Becker who has suffered with the stigma of these
accusations for almost five years. But, the prejudice in this case, extends well beyond the
personal prejudice recognized in Lovasco. Here, exculpatory evidence has been lost.
The Constitution guarantees access to evidence as part of providing an accused the right
to a meaningful opportunity to present a complete defense. California v. Trombetta, 467 U.S.
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4 79, 485, 104 S. Ct. 2528, 2532 (1984). This is loosely referred to as the accused's right of
constitutionally guaranteed access to evidence. Id ln some cases, the Supreme Court has held
this guarantee to include a right of access to exculpatory evidence even when the evidence is
beyond the Government's possession. See Valenzuela-Bernal, 458 U.S. 858 (1982) (Government
deportation of defense witnesses could offend the due process clause because it diminishes the
opportunity to put on an effective defense.); United States v. Lovasco, 431 U.S. 783, 97 S. Ct.
2044 (1977) (Government delay in indicting the accused could violate due process if the delay
diminishes the accused's opportunity to put on an effective defense.). The defense may establish
prejudice by showing: (1) the actual loss of a witness, as well as "the substance of their
testimony and the efforts made to locate them or (2) the loss of physical evidence." United

States v. Reed, 41 M.J. 449, 452 (C.A.A.F. 1995). Here, the defense has demonstrated both.
Beca1.1se the government waited nearly five years to charge LT Becker with this offense,
the death of Mrs.
Mrs.

has caused the defense to lose a percipient, exculpatory witness. As

confinned in multiple statements to law enforcement and to FAP counselors, the

accused did not choke her. Rather, LT Becker "was trying to deescalate the situation. He 0[0
NOT choke me or hmi me in any way and I made statements indicating that I thought he did due
to my altered state of mind (medication induced)." AE Vat HHH (emphasis and punctuation in
the original).

ln addition to the loss of Mrs.

multiple items related to the investigation of this

incident have also been lost, including recordings of calls from Mrs.

and Mr.

(the front desk clerk) in the immediate aftermath of the incident. Given the inconsistent
statements made by both Mrs.

and Mr.

these recordings would provide the
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defense the ability to impeach Mr.

and any evidence presented by the government to

support the charged offense.
The passage of time bas also impacted the memories of the witnesses who are crucial to
the defense's ability to challenge the charged offense and to litigate the government's attempt to
admit hearsay statements. First. Mr.

memory has deteriorated and been exposed to

influences which now cause him report observations and signs of injuries that he, and other
and the law enforcement responding to the call, specifically

witnesses, including Mrs.

disclaimed close in time to the incident. Given that, there is no question that the accused has
been prejudiced by the government's delay.
Law enforcement personnel who received reports of this incident, including Mr.
and Mr.

now claim no memory of what they were told. Mr.

the Desk Sargent who received the initial reports and calls from Mr.

was

and Mrs.

and was in charge of dispatch. He was also present for LT Becker's statement. As he now has
no memory of the substance of these conversations, he is unable to impeach any hearsay
statements introduced against LT Becker or any testimony by Mr.

He is also unable to

provide any prior consistent statements of LT Becker. Mr.

was the officer who responded

to the Army Lodge and made the initial contact with Mrs.

He has no independent

memory of any of the statements made to him at the Army Lodge by Mrs.
As with Mr.

Mr.

or Mr.

impaired memory precludes him from

impeaching any hearsay statements introduced against Mr.

r any testimony from Mr.

but it also impairs the defense's ability to fully litigate the government's attempts to
introduce hearsay statements of
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Finally, the passage of time has resulted in all NCIS case notes and activity logs to be lost
or destroyed. The absence of the notes prevent the defense from obtaining potentially
impeaching information for any of the witnesses interviewed, including Mr.

The

absence of the case log, prohibits the defense from attacking the quality of the NCIS
investigation because there is no objective record of the investigative steps and leads that NCIS
pursued ( or ignored).

In short, any judicial system which prioritizes fairness and due process cannot endorse
practices whereby the government intentionally delays prosecution, evidence is lost, and the
government's case is, as a result, strengthened. Because that is what happened here, the cou1t
should d ism iss Charge II, Specification 1.

B. Should the Court Not Dismiss for Constitutional Due Process Violations, the Court
Should Abate the Proceedings in Accordance With R.C.M. 703{b)(3) Due to the
Unavaila bility of K ey Defense Witnesses
Article 46 of the UCMJ provides that both counsel and the court, ·'shall have equal
opportunity to obtain witnesses and other evidence in accordance with such regulations as the
President shall prescribe.'· 10 U.S.C. § 846. The regulations prescribed by the President are
enumerated in R.C.M. 703 which addresses the production of w itnesses. ln relevant part, R.C.M.
703(b)(3) provides the following:

Unavailable witness. Notwithstanding subsections (b)( l ) and (2) of
this rule. a party is not entitled to the presence of a [*133) witness
who is unavailable within the meaning of Mil. R. Evid. 804(a).
However. if the testimony ofa witness who is unavailable is
such central importance to an issue that it is essential to a fair trial,
and if there is no adequate substitute for such testimony, the
military judge shall grant a continuance or other relief in order to
attempt to secure the witness' presence or shall abate the
proceedings, unless the unavailability of the witness is the fault of
or could have been prevented by the requesting party.

or
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This rule is derived, in part from United States v. Daniels, 48 C.M.R. 655. 656-57

( 1974 ). The court-martial in Daniels was held in

and, despite reasonable efforts by the

government, the U.S. citizen victim could not be compellet.1 to appear through either U.S. or
process. As suchi the Court of Military appeals held that Daniels' right to a fair trial was
gravely impaired when the military _judge allowed the case to proceed in the absence of the
v.~tness, and ultimately held that '·the military judge had no constitutional alternative except to
abate the proceedings .., Id.
[n that case, the accused was convicted of aHempted carnal knowledge of an underage,
U.S. military-dependent female in

, where the court-martial was held. Daniels requested

the victim be cal led as a defense witness. but, despite reasonable efforts, the Government was
unable to compel the attendance of lhe victim through the exercise of either U.S. process or that
of the

Government. Dcm;e/s, 48 C.M.R. at 656-57. The Court of Military Appeals held

that Daniels' right to a lair trial was "gravely impaired" when the military judge allowed the trial
lo

continue and staled. "In the absence of specific statutory or regulatory authority to compel ...

the victim's testimony as a defense witness, and so long as her voluntary presence could not be
secured. we believe the military judge had no constitutional alternative except to abate the
proceedings." ld at 657. In short, the acct1sed was clep1ived of the right "to have compulsory
process for obtaining witnesses in his favor" a<; guaranteed in the Sixth Amendment." Id.
The same result is warranted here. Mrs.

an alleged victim who has also provided

exculpatory statements, is unav~1ilable. It is impossible to imagine a witness that would be of
greater '·central importance to an issue that is essential to a fair trial" than this witness.
As no straight-faced argument can refute the central importance of these witnesses, the
government may argue that an adequate substitute is available. That argument, however, also
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fails. In United Stares v. Eiland, the military judge was faced with the unavailability of two
witnesses who he found to be of central importance to a fair trial. 39 M.J. 566 (C.M.R. 1993).
In that case, the Court of Military Review upheld the military judge's finding that the witnesses'
testimony "is not of a nature that would readily adapt itself to written testimony, to stipulations
of fact or things of that nature. Tf I were the fact-finder, l would have grave difficulty in deciding
what weight, if any, to give to the testimony of ... these two witnesses without actuaJly seeing
them testify and making some judgments about them and their credibility in the course of that
observation." Here, too, even iflhe defense was pennitted Lo offer Mrs.
statements, the members, not having the opportunity to observe Mrs.

exculpatory
and her demeanor,

would have no sense of what weight to give to such a statement.
·'As a general rule, a stipulation may no! be accepted into evidence unless the military
judge is satisfied that the parties consent to its admission ... A stipulation. whether of fact or
testimony, seems to be among the least acceptable of the possible substitutes for live testimony.
Unlike a deposition or former testimony. there is no oppo1tunity for cross-examination or even
complete questioning. The substance of a stipulation is often the result of negotiation rather than
the actual words of !he potential witness and, as a result, often becomes a compromise derived
from the strengths or weaknesses in the bargaining positions of the parties." ld.; R.C.M. 811 (c).
The defense. however. must acknowledge that this rule is not entirely inelastic.
Relevant factors have been identified to assist with resolving these issue such as "the issues
involved in the case and 1he importance of the requested witness to those issues; whether the
witness is desired on the merits or the sentencing portion of the trial; whether the witness'
testimony would be merely cumulative; and the availability of alternatives to the personal
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appearance of the witness, such as deposition, interrogatories, or previous testimony.'' United

States v. Tangpuz, 5 M.J. 426,429 (C.M.A. 1978).
All of these factors. hO\l,ever, weigh in favor of abatement. This witness is relevant on
the me1its, as the basis for a defense theory that Mrs

overreacted to an argument under

the influence of medication. No evidence is more crucial to the defense's case, and, in fact, no
other witness can possibly provide the same or similar information to the cou11. Additionally,
there are no depositions, intcnogatorics, or previous testimony which can be offered.
Finally, the government may assert that protections of R.C.M. 703(b)(3) should not be
afforded to the accused because the unavailability of Mrs.

is the fault of the accused. The

presumption of innocence. however. says otherwise. To find that the accused caused Mrs.
unavailability would turn this basic principle of'justice on its head, parlicularly in lhis
case where the facts point strongly toward the conclusion that Mrs.
There are no eye-witnesses to the incident resulting in Mrs.
to suggest a struggle took place. and Mrs.

committed suicide.
death, no physical evidence

had a long struggled with issues related to her

5. Relief Requested.

The defense respectfully requests the Comi dismiss Charge II, Specification 1. In the alternative,
the court should permanently abate the proceedings.
6. Enclosu res.
ZZ- Report of Investigation, dtd 3 June 2014
AAA. - Statement of Sg
BBB - Statement of
CCC - Report of lnvesti gation, dtd 6 February 2014
DDD-TBD
EEE - Statement of
(first written statement)
FFF - Statement o
(second written statement)
GGG - Report of Family Advocacy Interview

12
Appellate Exhibit XXXVII

Page 12 of 13

HHH - Statement of

(third written statement)

7. Oral Argument.
The defense requests oral argument on this motion.

Detailed Military Defense Counsel

CERTIFICATE OF SERVICE
I hereby certify that a copy of this motion was served electronically on Trial Counsel and
the Courl on l O September 2019.

~M.Davis
Detailed Military Defense Counsel
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NAVY-MARINE CORPS TRJAL JUDICIARY
JUDICIAL CIRCUIT
UNITED STATES NA VY
GENERAL COURTS-MARTIAL

UNlTED STA TES

GOVERNMENT RESPONSE TO
DE FE NSE MOTION TO DISMISS FOR
VIOLATION OF THE DUE PROCESS
CLAUSE OF THE UNITED STATES
CONSTITUTCON

v.
CRAIG BECKER

LT/0-3

USN
19 Sept2019

1.

Nature of M.otion.

The United States requests that the Court deny the Defense motion to dismiss
Charge ll, Spec ification I because the Defense has not met its burden to prove there was
egregious delay and there was actual prejudice. Fmther, the Cowt should deny the
Defense's request to abate the proceedings because the Accused caused the witness's
unavailability.

2.

Summary of Facts

a.

Prior to her death the accused and M rs.

had a contentious maJTiage

whic h included phys ical and mental abuse by the accused. Chronologically t he first
charged event occu1Ted in August 2013 when the accused assaulted Mrs.
The accused and his wife had PCS'd to

Army hotel in

at an
nd were staying

at the Army Lodge on
b.

The accused assaulted this w ife by throwing her about their hotel room and

p lacing his hands around her throat and pressing dow n. The accused was angry at his wife
for an

while they were in America. Immediately

before the assault began he read e mails between his wife and
c.

Mrs.

was able to escape the hotel room. and asked the front desk

clerk to call the police. Ms.
Mr.
d.

made oral statements to the hotel desk clerk, Mr.
a

civilian, called US Army military police.

After the military police an-ived . Mrs.

gave an otal statement to US

1
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Anny military police officer Specialist

detailing the abuse she suffered at the hands

of the Accused. This was memorialized in police reports.
e.

then went to the US Anny MP station and made a detailed

Mrs.

written statement about the assault.

f.

On or about 1750 on 9 August 2013 Mrs.

went to the US Ann y

military police station to complain about her treatment by US A1my military police. She
also made a recantation to Family Advocacy blaming herself for the incident.
g.

Between August and November 20 13 the accused and Mrs.

reconciled. In November 2013 Ms.

made a recantation of the allegations to NCIS.

1n November 2013 the accused's command declined to take fu1ther action.
h.

Between August and November 2013 the accused was investigated by law

enforcement for this domestic violence assault. The accused described the investigation as
a "living nightmare" to h.is wife's friend

and blamed his wife for instigating the

investigation.
i.

After reconciliation the accused and his wife lived in

Mrs.

began to work on the local base. She connected with new friends and stayed in
touch with old friends. To both sets she told them about the abuse and assault in the Anny
lodge while explaining she recanted to protect her husband's career. Her friends included
Mrs.

, Mrs.

Mr.

witnesses info11ned police of Mrs.

Mrs.

None of these

statements. These statements were unknown

to law enforcement until an investigation into Mrs.

J.

and Mrs.

murder.

On 8 October 2015 the accused murdered his wife by pushing her out of the

7th floor window of their

apa1tment.

police responded immediately

and infonn ed the accused that he was "both a victim and a suspect." The accused made
numerous statements to

police including telling them that he and his wife were

separated, that she had attempted a reconciliation that night and after being rebuffed she
commilled suicide by jumping out the window. He denied any previous assaults on his
wife.
k.
his case in

police soon arrested the accused for murder and began prosecuting
courts.

police were the lead investigative agency with the

Naval Criminal Investigative Service only acting in a liaison status. The United States did
not invoke jurisdiction under the SOFA treaty.
2
Appellate Exhibit XXXVIII
Page 2 of 12

I.

T he accused w as released from

jail on 14 July 2014 but remained

on house arrest until 9 January 2018. With his

comt case continuing the accused

m ou.nted a lawsuit in American federal district cou1t to have the United States invoke
jurisdiction and he be returned to the U nited States. Secretary of Defense James Mattis
ordered the invocation of jurisdiction in January 20 18.
n.

Once the United States invoked jurisdiction the

authorities ceased

their investigation. The Naval Criminal Investigative Service then became the lead
investigative agency. Their investigation uncovered additionaJ statements by Mrs
to friends and family that discussed the assault in August 2013 and why she recanted.
authorities had not focused on the accused prior U.S. military investigation.

3.

Discussion.
A. The Defense Failed to Meet Their Burden to Show That There was
Egregious Pretrial Delay and That They Suffered Actual Pre,judice
While the Sixth Amendment provides the right to a speedy trial post-indictment, the

Supteme Cou11 has held that the statute of limitations provides "'the primary guarantee
against b1inging overly stale c1iminal charges"' pre-indictment. United States v. Lovasco,
43 1 U.S. 783, 789 ( J 977) (q11oti11g United States v. lvfarion , 404 U.S. 307. 322 ( 197 1),
The Cou11 noted that the " Due Process C lause has a limited role to play in protecting
against oppressive delay." Lovasco, 431 U.S. at 789. Neither pa1iy can cite a s ingle case
where the Supreme Court found a violation of an accused' s speedy trial rights under the
Due Process Clause. Further, the Supreme Court held that ''[bJeyond the specific
guarantees enumerated in the Bill of Rights, the Due Process Clause has limited operation.
We, therefore, have defined the category o f infract ions that violate 'fundamental fairness'
very narrowly." Dowling v. United States, 493 U.S. 342, 352 (1990).
While the Supreme Court bas never explicitly fasl1ioned a remedy for detelmining
when an accused 's speedy trial rights under the Due Process Clause are v iolated, the
Cowts of Appeals for the Anned Forces established a two-prong test in United States v.
Reed, 41 M..J. 449 (C.A.A.F. 1995). 1n Reed, tbe Cou1t followed other federal courts in

holding that an accused has the burden of proof when alleging a speedy tiial violation. Id.
at 452. In order to meet the burden the accused must show ( I ) there was an egregious or
intentional delay, and (2) that the accused suffered actual prejudice from the delay. Jd.
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To show actual prejudice, the accused must show " (l ) the actual loss of the witness, as
well as ' the substance of their testimony and efforts made to locate them ,' or (2) the loss
of physical evidence." Id. ( internal citations omined) .
However, even the loss of a witness does not automatically meet the second prong
o f actual prejudice. 1n Lovasco, the accused was indicted for possessing s tolen fiream1s.

Lovasco, 43 1 U.S. at 784. The indictment occurred 18 months after the offense was
committed and about 17 months after the investigation had concluded . Id. at 784-85.
Subsequent to the investigation wrapping up but before the indictment, two witnesses that
the accused deemed as material passed away. Id. at 785-86. On this basis, the accused
claimed that his speedy trial rights under the Due Process Clause were violated . Id. at
784. The Supreme Court rejected this claim a nd held that t he prosecution of the accused
after an investigative delay, did not deprive him o f due process even though he could
s how that he might have been prejudiced by the lapse of time. Instead the Cou1t noted
that ··proof of prej udice is gen erally a necessary but no sufficient element of a due process
claim, and that the du e process inquiry must consider the reasons for the delay as well as
the prejudice to the accused." Id. at 790.

t. The Defense Cannot Meet Their Burden to Show That There was an
Egregious Delay
In the present case, the Defense claims that there was an egregious delay on the part

of the government because the charge was no t refe1Ted until close to the statute of
limitations. T he Defense correctly cites to Reed in stating that egregious delay "is inctmed
in reckless disregard o f circumstances, known to the prosecution, suggesting their existed
an appreciable risk that delay would impai r the ability to mount an effective defense.··
However, the Defense fa ils to fo llow up and cannot show how the prosecution acted with
reckless disregard of known circ umstances. In contrast, the Government, working with a
foreign nation, did not egregiously delay a complex mw-der cas~. The Defense cite to

Lovasco to state that delay is not egregious when the re is an ongoing investigation and then
go into great detail to show that the investigation was closed in this case. But they seem to
bring this up to create a strawm an to knock down, for the Cou1t has never said that an
ongoing investigation is the only thing that avoids the label of egregious delay. T hey
further quote from Lovasco to argue that pre-indic tment delay_ results in inherent prejudice,
4
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but they take the quote out of context. Lovasco stated that accusations may "i nterfere with
the defendant' s liberty, . .. disrupt his employment, drain his financial resources, cu1iail bis
associations, subject him to public obloquy, and create anxiety in him, his fami ly and his
friends." Lvvasco, 43 1 U.S. at 791. However, the Cou11 noted these things as occurring
a~er a " formal accusation" is m ade and as a reason to delay an indictment rather than
charging an accused as soon as probable cause is established. Id.
The Defense's main argument in trying to establish that there was egregious delay is
that through the passage of time they lost the abil ity to call Mrs.

as a witness.

However, the loss of a witness alone is not the equiva lent of egregious delay. Loss of a
witness does not come into consideration until the second part of the Reed test. Thus,
without the Defense being able to establish egregious delay, they have failed to show that
the Accused·s right to a speedy trial has been violated.
The Government investigated the accused in 2013 for the assault of hi s wife. After
an initial outcry involving Almy police where Mrs.

made a detailed statement as to

what occutTed, including most tellingly the rationale for the assault. By all accounts Mrs.
was unfaithful to the accused with Mr.

and her initial version o f events

involved the accused discovering material related to this while in the Army hotel. Mrs.
stated that he became angry an.d assaulted her. Human experience across time and
space is that infidelity often results in intense emotional and sometimes violent outburst.
Mrs.

init ial version of events is quite believable and rooted in human experience.
During the fall of 2013 , which the accused referred to as a ''living nightmare" the

Government investigated her claims. She certainly made contradictory claims both to law
enforcement and Family Advocacy. Such actions by a victim of domestic violence are not
uncommon. Shortly thereafter the Government decided to not press forward due to the
state of the evidence and lack of witness/victim cooperation. This is not egregious activity
by the Government. However, Mrs.

did not forget the abuse and began to tell her

friends about the abuse and the rationale for her recantation - to save the accused's career.
Mrs.

did not return to the police or Navy.
Mrs.

death in October 20 LS in

was initially investigated by

police and courts. The accused was arrested, held in confinement by
bis

and

comt process began. Allowing a sovereign nation to investigate a murder

within its borders while complying with treaties is not egregious delay by the Government.
5
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The Un.itecl States govemment invoked jurisdiction in January 20 18 when SECDEF Mat1is
personally made the decision to invoke jurisdiction. The accused also initiated a lawsuit in
federal cou11 in an effort to force the United States to assert jurisdiction.
Once the United States assumed jurisdiction the Naval Criminal lnvestigative
Service became the lead investigative agency. During its investigation it became evident
that Mrs.

had continued to discuss her marriage and abuse with friends and family.

The investigation revealed additional evidence, unknown the Navy in 201 3, regarding the
events su1Tounding the assault. This is not egregious delay but investigative police work.
The death of Mrs.

resulted in what

police told the accused w ithin minutes

of showing up at his apartment on 8 October 2015 - he was a victim and a suspect. As a
suspect it was natural that pol ice would look into the circumstances su11'0unding her death
and marriage. The accused denied ever abusing his wife which was at odds w ith some of
his wife' s prior statements. The accused told

police that he and his wife were

separating and that she had attempted a reconciliation which he rebuffed, resulting in her
immediate suicide. It was logical to seek information about the accused's man-iage and
past to include reviewing prior v iolent allegations through the lens of additional facts. This
is not egregious government delay under the Due Process Clause.

2. The Defense Cannot Meet Their Burden to Show That the Accused
Suffered ActuaJ Prejudice

Even assuming arguendo that there was egregious delay, the Defense' s motion
should still be denied because they cannot prove actual prejuctice. The Defense claims that
the Accused has su ffered actual prejudice because Mrs.

is deceased. However, the

Government cannot be faulted for this as it was not foreseeable that the Accused would
murder Mrs.

thus causing her absence. Further, the Accused cannot benefit from

his own misconduct. As stated in the Government's forfeiture by wrongdoing motion, it is
common sense and public policy that an accused cannot profit from their own criminal
acts. To hold that the Accused's speedy trial right was violated due to Mrs.
in.abili ty to testify would be to provide him with a windfall for his own criminal
misconduct.
Witnesses being unavai lable or deceased is hardly unique. No victims testify at
murder trials. Many victims of domestic violence re fuse to pa11icipate in the prosecution.
6
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Co-accused in conspiracies cannot force other co-accused to testify. Witnesses may claim
a wide variety of privileges from self-incrimination to martial privilege. The issue of a
witness being unavailable is pred icated on the witness being alive. The death of a witness
does not prevent evidence related to that witness from being admitied so long as it is
admissible under the Military Rules of Evidence. See, M.R.E. 804(b) (2) Statement under
Belief of imminent Death. See also, United States v. D eCarlo, l M.J. 90 (C.M.A. 1951 ).
Next, the Defense claims actual prejudice because of the loss of physical evidence in
the way of the 9 11 calls and NCIS notes. 1 However, the Defense fails to meet the second
prong of Reed, which requires them to show actual prejudice because they cannot prove
that the 911 calls or NClS notes are exculpatory - the most they can do is speculate that the
evidence may be exculpatory, which is clearly insufficient to meet their bw·den. This is
s imilar to California v. Trombetta, 467 U.S. 479 ( 1984) and Killian v. United States, 368
U.S. 231 ( I 961 ). In Trombetta, the accused was charged with DUl and subsequently filed
a mo6on to suppress the results from his breath test because his breath sample was not
preserved for the Defense to test it. Trombetta, 467 U.S. at 48 I. The accused claimed that
the failure to preserve the sample was a violation of his due process rights because it was a
destruction ofpotentially exculpatory evidence. The Cou11 compared the case to Killian
where a due process violation was raised because an FBI agent had destroyed his
handwritten notes aftet· using them to create a written report. Id. at 242. In fo llowing

Killian , the Cou11 noted that there was nothing requiring the Govenu11ent to maintain the
breath sample; the sample was not destroyed in an attempt to hide evidence from the
accused: and most importantly the accused had no proof that the breath sample would
provide exculpatory evidence - the accused only alleged that it could be exculpatory.
Tro111hetta, 467 U.S. at 488-89. Therefore, because the accused could not show that the

breath sample would lead to exculpatory evidence, the Court held that the accused's due
process rights had not been violated.
In the present case, just like in Tromhctta , the Defense has failed to offer any
evidence or explanation for bow the 9 1 I tapes or the NCIS notes, if they still exist ed,
1

The Defense argues that the loss of memories of Mr.
and law enforcement personnel is actual
prejudice. However, under Reed, actual prejudice only looks at whether there is an "actual loss of a
witness" or "loss of physical evidence." Memories are not witnesses or physical evidence and thus are not
part of the calculation. Despite this, the Defense still fails to show how the witnesses would provide
exculpatory evidence if their memories were perfect. It is expected Mr.
a
citizen, will
participate at trial and thus be subject to cross-examination.
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would be exculpatory. Instead, the De fense claims that the 911 tapes would prov ide them
the oppo1tunity to impeach Mr.

due to his previous inconsistent statem ents. This

c laim though is pure speculation because it is unknown what was said on the 91 I tapes.
Moreover, tJ1e Defense c an impeach Mr.

with his previous statements because he

will testify and can be confronted by the Defense. Finally, the loss of NCIS notes does not
establish actual prejudice. As the D efense admits in their own motion, "the absence ofthe
notes prevent the defense from obtaining potentially impeaching information" (emphasis
added). Just as stated above, speculatjng that lost evidence would be exculpatory does nor
show prejudice. Therefore, the Defense cannot show actual prejudice and they h ave not
met their burden in proving that the Accused's right to a speedy t1ial was violated .

Mrs.

Subsequent Actions and Statements Not Included in Defense Motion
The D efense's characterization of Mrs.

as repeatedly and adamantly

recanting her initial allegations against the accused fails to discuss her further statements to
friends and family about the incident. As discussed in greater depths in other motions.
after the initial o utcry to law enforcement the accused and Mrs.
with one another as husband and wife. During this time Mrs.
circle of women who lived and worked in the

continue to li ve
d eveloped a social

area. While the accused may

have moved on from his ''living nightmare' ' of being investi gated once his wife recanted on
his behalf it is evide nt that Mrs.

had no t forgotten the abuse she had suffered.

After her recantation during conversations w ith Ms.

she stated that she

recanted lo save her husband 's ca,reer but described the assault. During conversations with
her father, and Mr.

Mr.

a long-time fri end, she stated she

recanted her allegations to save her husband ' s career. S he additionally gave versions of
gave versions of events of the assault to Mrs.

events as to the assault. Mrs.
Mrs.

a nd

. This information was not known to

the accused' s command/Government and only became known when an in-depth
investigation began after .M rs.

murder.

This is not, as the Defense alleges, attempting to prop up a weak charge with another
or buttress a murder charge. lt shows the continual course of conduct o f the accused from
his initial assault to him final mtirder. As noted in Giles v. California, 554 U.S. 353,377

(2008) ..the domestic-violence context is. however. relevant for a separate rtason. Acts of
8
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domestic \, iolence often are intended to d issuade a victim from resorting to outside help.
and include condu<.:t designed to prevent testimony to police officers or cooperation in
criminal prosecutions. Where such an abusive relationshjp culminates in murder. the
evidence may support a finding that the crime expressed the intent to isolate the victim and
to stop her from rep01ting abuse to the authorities or cooperating with a criminal
prosecution ... :· What Giles warns of is what has occuned, there is abuse, an out<.:ry,
recantation through emotions. and later a murder to silence. The fact that the a<.:cused fits a
recognizable pattern supports the finding that the Government is acting in good faith. The
accused's murder or his wi lb in 2015 put the a::.sault in 20 I 3 into a different perspective
with additional information. There is no Due Process violation when the Government
reassess previous evidence with the hindsight oftime and new infomrntion and charges in a
ti1m::frame under the statute of limitations. See also, U11ited Swtes , .. Jlu/r, 33 M.J. 400
(C.A.A.F. 1991 ); finding five year statute of limitations met by two day .

B. The Court Should Deny the Defense's Request for Abatement Because the
Accused Caused Mrs.

Unavailability

As stated in R.C.M. 703(b) (3) where an unavailable witness is of "such central
importance to an issue that it is essential to a fair trial ... the military judge ... shall abate
the proceedings, unless the unavailability of the witness is the fault of ... the requesting
party." The accused is at fault for Mrs.

not being available. R.C.M. 703 and the

produc tion of witnesses are obviously aimed at people who are alive; it is absurd to request
the production of a deceased individual and then claim the lack of production as a reason
for abatement. "We have held that a trial may proceed in the absence of a relevant and
necessary witness if that witness is not amenable to process." United States v. Barreto. 57
M.J. 127, 132 (C.A.A.F. 2002).
The Defense's cited authority is easily distinguishable. In United States v. Daniels,
48 C.M.R. 655 (C.M.A. 1974) the victim was alive but a foreign national who could not be
compelled to attend an American com1-martial held in

There is no evidence that

the victim in Daniels was deceased or that the accused made her unavailable. Daniels is
easily distinguished by these facts. The reliance upon United States v. Eiland, 39 M.J. 566
(N.M.C.C.A. 1993) is also misplaced and easily distinguishable. Eiland was accused of
rape of a Spanish woman in Spain and the cou11-martial was held in Flo1ida. "Government
9
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elTorts Lo obtain the presence of these witnesses for trial in florida ha\. c been unsuccessful.
Before the judge made the frwegoing determination, the two witnesses had refused U.S.
Ciovcmment li.lndcd travel to the situs of the trial.. .." Id

al

667. As in Daniels, th<.:

witnt:!sses were alive, foreign nationals and not subj0Ct to t:ompulsory process and thus thcy
were unavailable. Mrs.

is dead and dead at th1.: hands of th~ accused.

The Defense argues that the Accused ca1U1ot be held at fault for causing Mrs.
unavailability because he has the presumption of innocence. However, as argued
for in the forfeiture by wrongdoing motion, the Government need only show by a
preponderance of evidence that the Accused mmdered his wife. The Government has met
this burden using the same evidence submitted in the forfeiture by wrongdoing motion.
The accused has the presumption of innocence but the Government is not required to prove
his guilt beyond a reasonable doubt for the resolution of the production of a witness who is
dead. Therefore, the Defense' s request for abatement s hould be denied because Mrs.
is deceased and not subject to process and Mrs.

unavailability is solely the

fault of the Accused's actions and thus he may not invoke R.C. M. 703(b) as a basis for
production.
The Defense's characterization of Mrs.

as repeatedly and adamantly

recanting her initial allegations against the accused fai l to discuss her fu11her statements to
friends and fam ily about the incident. As discussed in greater depths in other motions,
after the initial outcry to law enforcement the accused and Mrs.
with one another as husband and wife. Dming this time Mrs.
circle of women who live in and work around the
conversations with Ms.

continue to live
develops a social
area. During

she stated that she recanted to save her husband's career

but described the assault. During conversations with Mr.

her father, and Mr.

she stated she recanted her allegations to save her husband' s career and
gave versions of events as to the assault. Mrs.
of the assault to Mrs.

Mrs

additionally gave versions of events
and

This

information was not known to the accused' s command and only became known when the
Government began to investigate in-depth after her murder.
This is not, as the Defense alleges. attempting to prop up a weak charge or buttress a
murder charge. Ct shows the continual course of conduct of the accused from h is initial
assault to him tinal murder. As noted in Giles v. California, 554 U.S. 353, 377 (2008) ""tht!
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domestic-violence context is, however. relevant for a separate reason. Acts of domestic
violence often are intended to dissuade a victim from resorting to outside help, and include
conduct designed to prevent testimony lo police officers or cooperation in criminal
prosecutions. Where such an abusive relationship culminates in murder, the evidence may
supp011 a finding that the c1ime expressed the intent to isolate the victim and to stop her
from repo11ing abuse to the authorities or cooperating with a criminal prosecution .... ,.
What Giles warns of is what has occun-ed. there is initial abuse. an outcry. recantation
through emotions, and later a mmder. The fact that the accused fits a recognizable pattern
suppo11s the finding that the Government is acting in good faith. The accused's murder of
his wife in 2015 put the assault in 2013 into a different perspective. There is no Due
Process violation when the Government reassess previous evidence with the hindsight of
time and new information.
The President and Congress are well aware that the passage of time impacts criminal
cases. Memories fade. witnesses move. and time marches on. Congress created a five year
statute of limitations for assaults to ensure that society has an appropriate time to
investigate allegations of criminal activity, inc!Ltding the possibility that subsequent events
would illuminate past events. Five years also ensures that an accused can move forward
with their life when the statute of limitations has passed. In the case at bar the Government
is under the statute of limitations and there is no Due Process violation.

4.

Burden of Proof.
Per R.C.M. 905(c) the burden of proof on any factual issue the resolution

of which is necessary to decide a motion shall be a preponderance of the
evidence. Per R.C.M. 905(c)(2) the burden of persuasion is on the moving
party, the Defense.

5.

Relief Requested.
The United States requests that the Cou11 deny the Defense Motion to Dismiss and

Abate.

11
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6.

Oral Argument.
The United States respectfully requests oi-al argument on this motion.
I sl

J. L. JONES

************************************************************
CERTIFICATE OF
SERVICE
f hereby ce1tify that, on 19 Sept 2019, I caused to be served a copy of this motion on the
defense counsel and the court.

Isl
J. L. JONES
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NAVY-MARINE CORPS TRIAL JUDICIARY
JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL
UNITED STATES
v.

CRAIG R. BECKER

DEFENSE MOTION FOR
APPROPRIATE RELIEF UNDER
R.C.M. 906(b)(7)
MOTION TO COMPEL DISCOVERY

LT/0-3

U.S. NAVY

IO SEP 2019

1. Nature of Motion

Pursuant to R .C .M. 906(b)(7) and R.C.M. 701, the Defense respectfully requests the court to
compel the Government to produce following evidence: (1) Communications between
RLSOffCAP and Law Enforcement, (2) Communications between Law
Enforcement/RLSOffCAP and all potential witnesses, (3) Written documentation regarding the
decision not to prosecute the 2013 assault allegation, (4) Communications between Law
Enforcement, (5) Criminal Records of all potential witnesses, and (6)Addresses of witnesses
within the possession of the Government1•

2. Summary of Facts

a. On 30 January 2019, the Defense submitted to the Government a request for discovery.
(Attachment S)

b. On l March 2019, the Government provided a written response. (Attachment T)

1

The request for the addresses is made pursuant to R.C.M. 905(f) as a motion to reconsider this court's earlier
ruling.
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c. On 13 May 2019, the Defense submitted to the Government two supplemental requests for
discovery. One titled pt Supplemental Request and the other inadvertently titled Third
Supplemental Request (Attachments II and JJ)

d. On 23 May 2019, the Government provided a written response to Third Supplemental
Request. (Attachment KK)

e. On 7 June 2019, the Government provided a written response to pt Supplemental Request.
(Attachment LL)

f. During the course of this over three year investigation multiple Navy Judge Advocates
have accompanied NCIS agents on witness interviews and other case related travel.
(Attachments MM)

g. During the course of this investigation on at least two occasions, the government, either
through law enforcement only or law enforcement accompanied by a trial counsel, have
approached and interviewed a witness by showing up at their home or place of work
unannounced. 2

h. On 29 May 2014, the United States Navy closed the case against LT Becker relating to the
2013 assault allegation and decided that no action either judicial or administratjve would be
taken against him (Attachment F)

3. Discussion of Law

2 The

Defense is in no way alleging any impropriety on the part of the Government This is lawful, ethical, and
extremely effective way to approach an interview ofa potentially reluctant witness.

2
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"Discovery practice under Article 46 and R.C.M. 701 "promotes fu)l discovery ... eliminates
'gamesmanship' from the discovery process" and is "quite liberal .... Providing broad discovery
at an early stage reduces pretrial motions practice and surprise and delay at trial." Manual for

Courts-Mart;al, United States (2002 ed.), Analysis of Rules for Courts-Martial A2 l-32. The
military rules pertaining to discovery focus on equal access to evidence to aid the preparation of
the defense and enhance the orderly administration of military justice. To this end, the discovery
practice is not focused solely upon evidence known to be admissible at trial." United States v.
Roberts, 59 M.J. 323, {C.A.A.F. 2004). Indeed, it includes materials that would assist the
defense in formulating defense strategy. See United States v. Ebb, 66 M.J. 89 {C.A.A.F. 2008).
This broad interpretation of military discovery was the state of the law prior to the most recent
changes to R.C.M. 701. The current version of R.C.M. 701 now requires even broader discovery
obligations on the part of the Government by eliminating the former materiality requirement.

Manual for Courts-Martial, United Stales (2019 ed.), Analysis of Rules for Courts-Martial A 15-

9.
A. Communications

1. Communications between RLSO/fCAP and Law Enforcement: 3
The Defense requests all e-mails, texts, and all other written communication between
RLSOffCAP personnel and NCIS/CID

law enforcement personnel4 related to 1) the

3

To be clear, the Defense is not requesting Trial Counsel's personal notes or internal Trial Counsel
communications, only those writings that were shared with law enforcemenl
• The Defense is not aware of all of the Government actors who were involved in this matter. However, the Defense
believes that at a minimum, this court should order the production of the requested communications to or from the
CDR
LCDR Paul Hochmuth, CDR
following persons: CDR Kim Kelly, CDR
SA
SSA
SSA
SA
, SA
, SA
and Inspector
, SA

3
Appellate Exhibit XXXIX
Page 3 of 8

investigation into the death of Mrs.

and other related offenses5, 2) the jurisdictional

decision regarding which country would prosecute LT Becker, and 3) all other matters related to
current case against LT Becker. E-mails and other communications between NCIS agents and
trial counsel or other government lawyers at the RLSO or TCAP are no less discoverable than
case activity logs, NCIS agent notes, or other written mateijals prepared in the course of
investigating an alleged crime. These communications are either to or from parties that are not
within any recognized protected class that would allow them to fall within either the attorney
work product or the attorney-client privileges.
The infonnation contained within these e-mails is relevant for the purpose of R.C.M. 701
as it relates to the charges before this court and could aid the defense in preparing for trial and
formulating various strategies. For example, throughout the entire investigation, RLSO and
ICAP personnel actively assisted and accompanied NCIS on witness interviews and other
investigative matters. Communications relating to these activities, such as summarizing a
contact with a witness or describing a witnesses willingness to testify, could be of great
assistance to the preparation of the defense and is no less discoverable whether it is
memorialized in an e-mail from an agent to a prosecutor than if it is written on a piece ofpaper
in the agent's file. Likewise, e-mails proposing or directing investigative actions could aid in the
preparation of the defense and are discoverable regardless of whether or not they originate with
the trial counsel or with one NCIS agent who is tasking a fellow agent with a lead. These
communications if not officially, in actuality, are part of the investigative file and could inform
Defense strategy or lead to the discovery of other infonnation. They are relevant as they relate to
the current case and among other uses may (1) identify possible bias in the investigation; (2)

5

This language is intended to cover all of the charges and specifications that are before this court including 2013
event.
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identify an incomplete or insufficient investigation; (3) identify additional investigative leads for
the Defense team to pursue; and (4) reveal infonnation related to the timing and reasons behind
the decisions regarding to the jurisdiction of this case.

2. Communications between Law Eoforcemeot/RLSO/fCAP and all potential
witnesses identified in the investigation, including but not limited to
The Defense requests the e-mails and other written communications between law
enforcement or other government representatives and all potential witnesses identified in this
investigation. These materials are clearly relevant. The Defense is entitled to know what kind of
case information or updates are being provided to these witnesses. That infonnation could,
among other things, present the Defense with materials with which to challenge the impartiality
of the investigation or cross•examine the special agents or witnesses. Likewise, the Defense is
entitled to know what infonnation these witnesses provided the Government. That infonnation
could be used to impeach the witnesses based not only on the substance of any inconsistent
statement in the communications, but also by the tone of the communication. Finally, these
writings from potential witness could also show investigative leads that were provided to the
Government that were not utilized, thus showing an incomplete investigation.

3. Written documentation regarding the decision not to prosecute the 2013
assault allegation.
The Defense request all e-mails, texts, and other written communications in the possession of
the Government relating to the original decision not to charge LT Becker for the 20136• This
information is relevant for the purposes of R.C.M. 70 l as it directly relates to one of the charges

6

The Defense is aware that the Government has made good faith efforts to find any such communications at the
RLSO level and has been unsuccessful. While this request is for all communications in the possession of the
Government, it should, at a minimum include those communications and documents from the command level,
.
specifically those to or from LCDR
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currently before this court. These communications could assist the Defense by highlighting
weaknesses in the case that lead to the decision not to prosecute. Further, these communications
could provide insight on the thought process of the commanders involved that may assist the
defense in filing a motion to dismiss the current charges.
4. Communications between Law Enforcement, including but not limited to
internal NCIS leads or reguests for investigative assistance.
The Defense requests all e-mails, texts, leads, and other written communication between
law enforcement personnel 7 related to 1) the investigation into the death of Mrs.

and

other related offenses8, 2) the jurisdictional decision regarding which country would prosecute
LT Becker, and 3) all other matters related to current case against LT Becker. E-mails and other
communications between law enforcement personnel is just as discoverable as case activity logs,
NCIS agent notes, or other written materials prepared in the course of investigating an alleged
crime. The infonnation contained within these e-mails is relevant for the purpose of R.C.M. 701
as it relates to the charges before this court and could aid the defense in preparing for trial and
formulating various strategies. They are relevant as they relate to the current case and among
other uses may ( 1) identify possible bias in the investigation; (2) identify an incomplete or
insufficient investigation; (3) identify additional investigative leads for the Defense team to
pursue; and (4) reveal infonnation related to the timing and reasons behind the decisions
regarding to the jurisdiction of this case.
B. Criminal history checks for all witnesses
The Defense requests a criminal background check on all potential witnesses. Past criminal
convictions are certainly relevant for the purposes ofR.C.M. 701 as they may lead to
impeachment material that can be used at trial or may in fact themselves be impeachment
material based on the nature or severity of the crime at issue.

7

This request covers all NCJS and CID agents who worked on this matter, to include communications they had with
law enforcement.
5
This language is intended to cover all of the charges and specifications that are before this court including the 2013
event.
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C. Addresses for Witnesses
The Defense respectfully requests this court reconsider its ruling with regard to the
production of witness addresses. The Defense reiterates that the only information being
requested is that information which is the possession of government The Defense is not
requesting the Government to create or obtain this information. Without this information, the
Defense is limited in conducting investigations in to crucial witnesses. Without these addresses,
the Defense cannot interview friends, neighbors, and other acquaintances who may live nearby to
learn if the witness has made prior inconsistent statements about the case, has biases, is truthful,
or has any difficulty with perception. Additionally, Article 46, UCMJ requires a level playing
field with regard to access to witnesses. On at least two occasions that the Defense is aware of,
the Government has utilized addresses to approach witnesses for interviews. The Defense should
be afforded equal opportunity to use this effective and ethical investigative technique. While the
government, and potentially this court, for honest and good-faithed privacy reasons, may not
want the Defense to have the ability to directly approach witnesses, there is no authority to
withhold such information on those grounds. Privacy concerns do not trump R.C.M. 701 and
Article 46, UCMJ, especially in a case in which the accused is facing the most serious offenses
under our Code.

4. Relief Requested
The Defense requests that the Military Judge order production of the above described items.

S. Oral Argument.
Unless the Government concedes the motion or this Court grants the relief on the basis of

7
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pleadings alone, the defense requests oral argument on this matter.

1.
C

JAGC, USN
etailed Defense Counsel

8
Appellate Exhibit XXXIX
Page 8 of 8

NAVY-MARINE CORPS TRIAL JUDICIARY
JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

I
2

3

4

THE UNITED STATES OF AMERICA

V.
CRAJG R. BECKER
LT
USN

GOVERNMENT RESPONSE TO
DEFENSE MOTIONS TO COMPEL
DISCOVERY AND WITNESS LIST

20 SEPTEMBER2019

5
6

1. Nature of the Motion.

The Government hereby responds Defense Motio n to Compel Discovery. The

7
8

Government respectfully requests the Court deny the outstanding discovery requests in the

9

Defense' s motion.

10

2. Burden of Proof.

As the moving party, Defense has the burden of persuasion. 1

11

12

3. Statement of Facts.

13

a. The Government concurs with Defense's Summary o f Facts a - f and h.

14

b. The Government denies fac t g, any meeting at individuals' homes have been

15

prearranged.
c. The only unannounced visits that the Government has made was for MWR personnel

16

17

aboard military installations and to Ms.

18

Govenun ent knew of her employment at the
told

I9

20

LT Becker's girlfriend. The
because Ms.

law enforcement during her I March 201 6 interv iew . NCIS verified her

employment through Google before trying to interview her.
d. All meetings at individual homes were prearranged with the homeowners.

21

1

R.C.M. 905(c)(2).
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4. Discussion.
a. Statement of Law regarding Discovery.

2

3

Defense access to evidence is governed by AJticle 46 of the Uniform Code of Military

4

Justice (UCMJ) and Rules for Courts-Mrutial (R.C.M.) 701-703. Article 46 states that trial and

5

defense counsel shall have equal opportunity to obtain evidence. R.C.M. 701 addresses

6

discovery, while R.C.M. 703 addresses production. Pursuant to R.C.M. 701, the Government

7

must disclose items in its possession which are " relevant to defonse preparation." 2 Under R.C.M.

s

703, the Government must obtain and produce --relevant and necessary" evidence upon Defense

9

request. 3 Any request for production of evidence must '' list the items of evidence to be produced''

10

and "include a description of each item sufficient to show its relevance and necessity ." 4 The

11

Defense has not done this for a single item requested in their discovery request or their motion.
The Government has an obligation under Article 46 to remove obstacles from Defense· s

12
13

access to information. 5 This obligation however, does not " re li eve the defense of its

14

responsibility to specify the scope of its ctiscovery.'' 6 Defense is in ·'the best position to know

15

what matters outside of the investigative files,'' and Article 46 is adequately protected " by

16

requiri ng the defense to provide a reasonable degree of specificity as to the entities, the types of

17

records, and the types of information that are the subject of the request. " 7

18

Ln dete1mining whether evidence is ''relevant and necessary." the military judge may refer to

19

M.R.E. 401. 8 A mi litary judge does not abuse his or her discretion by denying Defense·s motion

~

R.C.M. 701(a)(2)(A).
R.C.M. 703(f)(1 ).
4 R.C.M. 703(/)(3) (italics added).
5
United States v. Wi/limm, 50 M.J. 436, 442-43 (C.A.A.F. 1999).
b Id at 441-43.
7 Id. at 443.
8
See United St(ltes v. Graner, 69 M.J. 104. 107-08 (C.A.A.F. 20 IO).
3

2
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to compel where Defense fails to present a theory of relevance adequate to justify production. 9

b. Analysis of Law of Discovery Materials.
i. Communication between RLSO/TCAP and Law Enforcement.

2
3
4

First, all known emails regarding jurisdiction have been turned over. Admiral Michelle

5

6

Howard"s e-mails have been recovered from June 2017 - November 20 17 and January 2018.

7

December 2017 and all emails before June 201 7 have not been recover at this time.

8

con veyed that they will not have a fix until sometime jn FY 2020 to recover the remaining of

9

Admiral Howard·s e-mails. However, the Government believes all relevant e-mails from

has

10

Admiral Howards were turned over. A search of Admirnl Howard' s e-mails in the possession

11

(from June 2017 - November 2017 and January 201 8) of the Government turned up no new e-

12

mails. A ll e-mails found dw-ing this time have previously been turned over. Admiral Howard 's

13

e-nw ils have been captured by retrieving e-mails from

14

JAGs.

15

JAGs and RLOS

Second, the De fense request for ··all emails, texts and all other written communication

16

between RLSO/TCAP personnel and NCIS/CID/

17

1) the investi gation into the death of Mrs.

18

related to current case against LT Becker." The Government stands by our response that this is

I9

overbroad. In addition, the e-mails of trial counsel and tr ial team would not assist the D efense in

20

preparing for trial. They have access to the NCIS full investigation and the complete

21

investigation fil e.

22

23

24
25

Law enforcement personnel related to
and other related offenses .. .3) alI other matters

As for law enforcement e-mails, right now as it stands the request by the Defense ls
overbroad.
ii. Communications between Law Enforcement/ RLSO/TCAP and potential

witnesses identified in the investigation, including but not limited to
v Id. (emphasis added).
3
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I

2

Once again, the Defense's request is overbroad. In addition, all updates about the case

3

are related to logistics and will not assist the Defense in preparation of trial. All interviews of

4

witnesses have been provided within RO ls. There is no material that would assist the Defense in

5

preparation of trial that has not already been turned over.

6
8

iii. Written documentation regarding the decision not to prosecute the 2013 assault
allegation.
As previously di scussed at our first motion hearing, and as updated to the Defense

9

pursuant to the Military Judge's ru ling, th ere are no documents that have not been turned over.

7

10

T he Government has turned over NCIS documentation, Almy CID investigation and related

11

documents and all FA P records in existence.

12

13
l4
15

16
17
l8

I9

Before the last motion hearing, the Government requested command ser vices for RLSO
to look for any electronic copies or paper copies maintained at the RLSO and none
existed. We reached out to the STC LCDR

JAGC, USN (retired) and LT

JAGC, USNR.
iv. Communications between Law Enforcement, including but not limited to
internal NCIS leads or requests for investigative assistance.
The Defense· s request is overbroad. First, as stated previously, all jurisdiction al

20

information has been discovered. The Government has handed over all case logs, notes, and

21

upon request the Defense has had access to the investigators in this case. Defense·s own request

22

shows that this is a fishing expedition and the Defense does not have a solid basis to ask for this

23

material as they say ·'They are relevant as they relate to the cun-ent case and among other uses

24

MAY identify possible bias in the investigation; (2) identify an incomplete or insufficient

25

investigation; (3 ) ident ify additional investigative leads for the Defense team to pursue; and (4)

4
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reveal information related to the t iming and reasons behind the decisions regarding to the
2

j urisdiction of this case." (Emphasis added).
As noted above, all jurisdictio nal material has been discovered. All leads have been

3
4

noted in RO ls or notes a nd ha nded over, and regarding bias or an incomplete investigation that

5

can be gathered by talking to the Agents or through the material al.ready discovered.

v. CrimioaJ history checks for all witnesses.

6
7
8

Upon the exchange of witness lists, the Government will seek crimj naJ background

9

checks on a ll American Citizens. The U.S. Government is unable to run crimina l background

10

checks on non-citizens, as we cannot access foreign government databases. If the Defense has

11

sp ecifi c concerns regarding a w itness or witnesses, then they have not ai1iculated why this
information is re levant and necessary.

13

vi. Physical Addresses for Witnesses.

14
15

The Government stands by our previous motion response filed w ith this court. In

16

add ition. the Government has not showed up to anyone's individual house without previous

17

permjssion. For all workplace related unannounced vis its, they were either U.S. Government

18

employees or U.S . c itizen. The onJy non-government employee that the Govenunent showed up

19

to was Ms.

20

authorities and was verified by Google.

21

5. Evide nce. The Government offers the fo llowing documentary evidence in support o f d1is

22

motion:

23

24

The Govenunent knew of he r employm ent because she told

Government Exhibit 50: RLSO

Response to 20 13 DV In cident regarding

ex isting documents ;

5
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Government Exhibit 51: E-mail exchange regarding Admiral Howard ' s e-mail recovery;
2

Govermnent Exhibit 52: Government's discovery responses and updates;

3

Govenunent will rely upon Defense Exhibits: A and B.

4

6. Oral Argument. Unless conceded by the Defense based on the Govemmenf s pleading, the

5

Govemment does desire to make oral argwnent on this motion.

(i

7. ReLief Requested. The Govenunent respectfully requests that this Honorable Court deny the

7

Defense's motion.

8
9

Paul T. Hochmuth

10

11
12
13
14

15
16
17
18
19

CERTIFICATE OF SERVICE
I hereby ce11ify that, on 20 September 20 19, I caused to be served a copy of this motion
on the defense counsel for the government and the comt.

20

21
22

Paul T. Hochmuth

23
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NAVY-MARINE CORPS TRIAL JUDICIARY
JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

UNITED STATES
V.

CRAIG R. BECKER
LT/O-3
USN

)
)
)
)
)
)
)

MOTION TO COMPEL
DISCOVERY

11 September 2019

Issues Presented

The defense asks this Honorable Court to order the government to produce each item
of evidence discussed in this motion.
Facts

l . Civilian Counsel, Mr. Jeremiah J. Sullivan, Ill, recently completed litigaling the case
of United States v. LT Jacob X Portier. USN. Captain Aaron Rugh, JAGC, USN,
Military Judge, presided over the case when it was ordered dismissed by the Chief of
Naval Operations. During the course of the case, Mr. Sullivan was targeted by Navy
prosecutors and the Naval Criminal Investigative Service (NCIS) for alleged acts of
misconduct that included violating the Court 's protective order.
2. Navy prosecutors made disparaging allegations, in ex-partc sessions. against Mr.
Sullivan to the same military judge that is now hearing LT Becker's case. As such, LT
Becker has valid concerns about the military judge being fair and impartial and questions
whether Mr. Sullivan can remain on the case as a result of Government's own
misconduct. Mr. Sullivan never had an opportunity to voire dire the military judge
because the Portier case was di.smissed.
3. Mr. Sullivan is in possession of discovery in tbe Portier case that provides ev idence
that Navy prosecutors committed misconduct and now that same misconduct has
impacted LT Becker's abi lity to make a free election of counsel because Mr. Sullivan
was investigated by the military judge. Mr. Sullivan has been unable to share the
evidence with LT Becker because it remains subject to a protective order. LT Becker
cannot proceed forward until the issue relati_ng to tbe military judge and Mr. Sullivan bas
been litigated.
4. Mr. Sullivan has also been made aware that LCDR Michael Jones, JAGC, USN, from
the influential Office of Legislative Affairs has been attempting to influence the media
with allegations of misconduct against him. The acts of the JAGC to continue attacking
Mr. Sulli van has further impacted LT Becker's ability to elect counsel.
App.Exh. _
Page _

of _
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5. The discovery from the Portier case remains s ubj ect to a protective order. In an
abundance of caution , Mr. Sullivan fil ed a Supplemental Discovery request asking the
Government produce relevant records from the Portier case so tbe Defense can litigate a
motion regard ing violations of the 6111 Amendment.
6. T he Government has denied the Defense's request to produce the discovery.
7. The Defense will offer evidence from the Portier case on this motion after securing a
court order to avoid any possibility of violating tbe protective order,
Burden of Proof

8. As the moving party, the Defense bas the burden of persuasion. R.C.M. 905(c)(2).
T he burden of proof is by a preponderance of the evidence. R.C.M. 905(c)( I).

9. In Coplan v. United States, the defendant was convicted of espionage for furnisbing
secret intelligence reports to a Russian agent, and it was later learned that after her an est
her telephone conversations wi th her lawyer were monitored. Coplon v. United Scates, 89
U.S. App. D.D. 103, 19 1 F.2d 749 ( 1950). T he D.C. Court of Appclas held that there
was presumed prejudice which required reversal. The Supreme Court said in Glasser v.
United States, 1942, 3 15 U.S. 60, 76, 62 S.Ct. "The right to h ave the assistance o f
counsel is too fundamental and absolute to allow courts to indulge in nice calculations as
to the amount o f prejudice arising from its denial." Graddick v. State, 408 So.2d 533,
540 ( 198 1 Ala. Crim. App)(citing Glasser v. United States). In dicta in Caldwell v.
United Stares, the court stated, " intrusion [of the defense team] by means of wiretapping
should be differentiated from intrusion by means of secret agents. In neither instance, we
think, need actual prejudice be shown in order to entitle defendant to a new trial."
Caldwell v. United States, 92 U.S. App. D.C. 355,205 F.2d 879 ( 1953).
10. The Court o f Appeals for the Fomt h Circuit, in revers ing a conviction, has concluded
that "whenever the prosecution knowingly arranges or permits intrusion into the attorneyclient relationship the right to counsel is sufficiently endangered to require reversal and a
new trial." Bursey v. Weathe1ford, 528 F.2d 483, 486 (4'h Cir. 1975).
11. A trial counsel cannot avoid discove1y obligations by leaving relevant evidence in the
hands of another agency. United States v. Stellato, 74 M .J. 473, 484-85 (C.A.A.F. 20 15).
"Article Ill courts have identified a number of scenarios in which evidence not in the
physical possession o f the p rosecution team is still within its possession, custody, or
conh·ol. These include instances when: ( 1) the prosecution has both knowledge of and
access to the object; (2) the prosecution has the legal right to obtain the evidence; (3) the
evidence resides in another agency but was part of a joint investigation; and (4) the
prosecution inherits a case from a local sheriffs office and the object remains in the
possession of the local law enforcement" Id (internal citations omitted.),

2
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12. The only restrictions placed upon liberal defense discovery are that the information
requested must be relevant and necessary to the subject of the inquiry, and the request
must be reasonable. United States v. Reece, 25 M.J. 93, 95 (C.M.A. 1987). The Military
Rules of Evidence establis h "a low threshold of relevance." Id. Relevant evidence is "any
evidence having any tendency to make the existence of any fact that is of consequence to
the de termination of the action more probable or less probable than it would be without
the evidence."' Id quoting M.R.E. 40 I.

I 3. Evidence is material when there is a reasonable probability that its disclosure could
engender a different result, creating reasonable doubt that did not otherwise exist. United
States v. Kinney, 56 M.J. 156 (C.A.A.F. 2001 ). In applying the materiality test, military
courts "give the benefit of any reasonable doubt to the military accust;:d." Un ited S1ates v.
Green, 37 M.J. 88, 90 (C.A.A.F. 1993).
Argument
14. The Court should compel production of the discovery requests discussed above
because each item is necessary and material to provide LT Becke r an adequate
opportunity to prepare a defense and fi le motions. Discovery practice under R.C.M. 701
promotes full discovery that eliminates 'gamesmanship' from the discovery process and is
quite liberal. United States v. Roberts, 59 M.J. 323, 325 (C.A.A.F. 2004). Providing
broad discovery contributes to the orde rly administration of military justice because it
reduces pretrial motions practice, surprise, and delay at trial. Id.
15. ln this case, discovery of the requested iterns is important to afford the Defense the
ability to prepare motions to dismiss the case.

Relief Requested
16. The Defense respectfully requests this Court compel the govenm1ent to produce each
item discussed in this motion.

17. lfthi s motion is opposed by the Government, the Defense requests this motion be
argued. We further request the opportunity to establish our facts and support our
arguments through the testimony of the witnesses if necessary. Additionally, the Defense
will offer portions o f the Portier discovery after we receive pennission from the Court. If
this motion is not opposed by hial counsel, the Defense requests this motion be granted
without hearing.
For the Defense
/is//

JEREMIAH J. SULLIVAN, III
Defense Counsel
J
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CERTIFICATE OF SERVICE
Jcerti fy that I caused a copy of this motion to be served on the Military Judge and trial
counsel via e-mail on 11 September 2019.
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NA VY-MARINE CORPS TRIAL JUDICIARY
JUDICIAL CIRCUIT
UNITED ST ATES NA VY
GENERAL COURTS-MARTIAL

UNITED STA TES

GOVERNMENT RESPONSE TO
DEFENSE MOTION TO COMPEL

v.

CRAIG BECKER
LT/O-3
USN

l.

Nature of Motion .
The United States request that the Court deny the Defense motion to compel

discovery related to the case of United States v. Portier. Any evidence related to the

Portier case is iITelevant and unnecessary and need not be compelled under R.C.M. 701 ,
R.C.M. 703 or Sixth Amendment Right to Counsel case law. The connection between the
t\110

2.

cases are that the same civilian defense counsel represents both accused.

Summary of Facts

a.

T he United States avers that the prosecution team in the case at bar has

never sought, attempted to seek, or possess any defense counsel attorney-client materials
related in any way to Mr. Sullivan' s representation of the accused. 1
b.

The prosecution team does not possess any discovery related to the Portier

case. The prosecution is aware that evidence related to the Portier case is in the possession
of the Naval Criminal fnvestigative Service or Region Legal Service Office Southwest.
The prosecution team has neither requested nor reviewed any such evide nce in great detail
and none related lo the Defense discovery request/allegations of electronic monitoring.
c.

The prosecution team in the cu1Tenl case has never attempted any electronic

monitoring, intercepting, or recording of the accused's defense counsel communications.
d.

Neither the prosecution team nor law enforcement has had an ex parle

hearing or audience with a military judge in the case at bar.
1 The

United States has no discovery related to any of the accused' s defense counsel though the Defense
request for discovery and subsequent motion focus on Mr. Sullivan.

1
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e.

The prosecution team has never spoken with LCDR

JAGC,

USN, at the O ffice of Legislative Affairs about Mr. Sullivan, the Portier case, or this case.
The Government is unaware of what allegations the Defense is making about this offfoer.

f.

On or about 13 May 2019 the D efense filed a Third Supplemental Request

for Discovery. This d iscovery request sought materials related to the then referred cases of

United States v. Portier and United States v. Gallagher. No speci fic discovery as to the
facts of United Stales v. Becker were requested.
g.

The United States dehied the Defense' s Third Supplemental Request for

Discovery in its entirety. No discovery related to United States v. Portier and United

States v. Ga//aghet was prov ided to the Defense. (The prosecution assum es. based upon the
Defense 's motion, that Mr. Sull ivan has a vast amount of discovery related to the Portier
case. The prosecution is unaware as to what discovery may have been provided in the

Portier case.)
h.

There is no factual connection between the charges of United States v.

Becker and United States v. Portier. They are neither co-accused nor companion cases i.n
any possible sense. Their commonality is their civilian defense counsel.
1.

As to the case at bar the prosecution has never sought the assistance of a

United States attorney's office, has no contact with the United Slates Air Force and has not
received any notice of any third-party attorneys represen1ing witnesses.
3.

Discussion.
The Defense motion makes no request for specific documents nor does it discuss

with any specificity under what R.C. M. their motion to compel shou ld be analyzed. As
such. it becomes difficult to asce1iain exactly what items the defense seeks. for what
purpose, and under what legaJ theory the Government would be compelled to produce
material. Thus the Government believes the Defense is mov ing to compel the material
requested in its Third Supplemental Discovery request.

Rule for Court-Martial 701 - D iscovery
The Rules for Court-Ma1iial regulates discovery and requests for discovery and/or
production fall within several categories. R.C. M. 70 I (a)l2) regulates discovery of material
that is relevant to defense p reparation. The Government assumes that this is the theory of
2
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discovery as the Defense motion alludes to a Sixth Amendment Right to Counsel violation
based upon an intrusion of the attorney-client privilege.
R.C.M. 70 I (a)(6) discusses evidence that is favorable to the defense, but none of the
requested material fall into the listed categories. As to R.C.M. 701(a)(6)(A) the requested
evidence is not relevant or material as it cannot possibly negate the guilt of the accused.
LT Becker and LT Portier have no factual co1wections and their only known intersection is
both hired Mr. Sullivan. As to R.C.M. 70l(a)(6)(B) none of the requested evidence could
reduce the degree of guilt of the accused for any charge. The accused is charged with acts
of violence against his wife and LT Portier has no connection with this mate1ial. As to
R.C.M. 70 I(a)(6)(C) the requested evidence would not reduce the punishment of the
accused in any possible way. As to R.C.M. 701(a)(6)(D) the information has no relevance
that would affect the credibility of any prosecution witness or evidence. There are no
known witnesses from the Portier case that are involved in the accused' s case. The vast
majori ty of law enforcement from the case at bar are

police officers. The Naval

Criminal Investigative Service assumed primary jurisdiction when the United States
asserted jurisdiction. It was not the lead law enforcement agency at the initial stage of
investigation. The lead NCIS case agent was stationed in

and was not

involved in the Portier or Gallagher case.
None of the requested materials are required to be produced undet" R. C.M. 701.
None of the requested materials are relevant, necessary, legally or logically connected to
this case. As evidenced by the Defense request itself none of the materials allege
connection with the facts of the accused's case. The only intersection between the cases are
the civilian defense counsel. That fact is insufficient to compel discovery of the requested
materials.

Rule for Court-Martial 703 Production of witnesses and evidence
R.C.M.. 703(e) holds that "each party is entitled to the production of evidence which
is relevant and necessary." Relevant evidence is necessary when it is not cumulative and
when it would contribute to a party's presentation of the case in some positive way on a
matter in issue. However, there are limitations on discovery and compelling the
Government to produce discovery. ''Relevance and reasonableness depend, of course,
upon the facts of each case." United States v. Reese, 25 M.J . 93, 95 (C.M.A. 1987). Here

it appears that the Defense is alleging a vjolation of the accused's Sixth Amendment's
3
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R ight to Counsel by the Govemment interfering with the attorney-client relationship
between the accused and Mr. Sullivan. Jt has not. irrespective of whatever occurred in

United States v. Portier the attorney-client relationship is unique and personal to both LT
Portier and the accused independently and sep arately. An attorney-client relationship is
personal to the accused, not t he attorney. One accused cannot weave causes of actions
from another accused that is only connected to him through his attorney.
The fact that the Naval CriminaJ Investigative Service and other Government
attorneys attempted to investigate violations of a protective order in other unrelated cases
does not now interfere with the accused 's attorney-client rela6on ship with Mr. Sullivan .
There is no evidence the Government has any of his attorney-client materials and the
prosecution in tllis case h as never attempted any electronic monitoring. T he prosecution
team of this case has never reviewed any material the Government secured during any

Portier electronic activity.
AIJegations of Si'<th Amendment Violation

The Government has not attempted nor actually intruded on the attorney-client
privilege of Mr. Sullivan and LT Becker. The Government does not possess any emails,
texts. electronic communications, attorney-client communications, work-product or any
relat ed type documents related to Mr. Sullivan (and any and all other of the accused 's
defense attorneys) aod the accused . There is no Sixth Amendment violation by the
Government as to the attorney-client relationship between the accused and Mr. Sullivan.
T he Defense cites Coplan v. United Swtes, 191 F.2d 749 (1950), in which Defense counsel
telephon e calls were monitored, for the holding that prejudice is presumed . The case is
easily distinguished as the Government has not monitored phone calls or any email
communications between Mr. Sulli van and the accused. The Defense cites Caldwell v.

United States, 205 F.2d 483 (4 th Cir. 1975) for the proposition that if the attorney-client
relationship is endangered a new trial is required . This case is pre-trial. Before there is a
finding o f prejudice there must be a finding of an intrusion of the attorney-client
relationship. The Defense has no evidence of an interference of the attorney-client
relationship between the accused and Mr. Sullivan. Nor does the Defense even discuss
how it possibly could be impacted or in what manner.
None of the requested evidence in the Defense ·s Third Supplemental Request for
Discovery dated 13 May 201 9 relate to this case. The word "Becker" only appears in the
4
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caption of the request. The document appears to be an almost verbatim copy of a
discovery request filed in the Portier case as evidence by references to the "the United
States Attorney's Office·\" references to "United States Air Force" 3 , re ferences to SOC
Gallagher'\ references to Mr. Brian Ferguson 5, and references to disclosures of who will be
''part of any clean team to take over Litigation in US v. Po11ier." While this discovery may
have been relevant for a motion in Portier it is not relevant for this case.
This requested infotmation is inelevant and not necessary for the accused to make
decis ions as to counsel and/or continued representation. The Government need not assuage
his subjective concerns as to his attorney when there is no evidence that the Government
has any attorney-client communications. The fact that Mr. Sullivan's relationship with
another client invol ved separate litigation is not now a Sixth Amendment violation or a
reason to compel discovery.
R.C.M. 902

The Defense motion states the accused needs to make ··a free election of cow1sel
because Mr. Sulli van was investigated by the military judge." The Government is unaware
of how a military judge may '•investigate" a civilian defense counsel. The Government
respectfully request that the Court again review with the accused' s hi s right to counsel and
have his election placed on the record. The Defense motions states ''LT Becker cannot
proceed forward until the issue relating to the militaty judge and Mr. Sullivan has been
litigated," While at an earlier session of Court both sides were given the opportunity to
voir dire and challenge the military judge, either side may voir dire or challenge a judge at
any portion of the trial. See, R.C. M. 902 and United States v. Quintanilla, 52 M.J. 839
(A.C.C.A. 2000).

4.

Burden of Proof.

Per R.C.M. 905(c) the burden o f proof on any factual issue the resolution
of which is necessary to decide a motion shall be a preponderance of the
evidence. Per R.C.M. 905(c)(2) the burden of persuasion is on the moving

2 No

United States attorney's office has connection lo this case.
' The prosecution understands that LT Portier's individual military defense counsel was an Air Force officer.
4
SOC Edward Gallagber is a SEAL whose case was factually related to LT Portier·s case as they were in the
same SEAL platoon and accused of related criminal activity.
5 Mr. Ferguson is a civi lian attorney who often represents servicemembers. The Government is unaware of
l}ny connection he has to this case.
5
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party, the Defense.

5.

Evidence to be Presented

- Defense Third Supplemental Request for Discovery dtd 13 May 201 9
- Government Response to Defense Third Supplemental Request for Discovery

6.

Relief Requested.
The United States request that the Court deny the Defense Motion to Compel.

6.

Oral Argument

T he government respectfully requests oral argument on this motion.

Isl
J . L. JONES

************************************************************
CERTIF[CATE OF
SERVICE
I hereby certi fy that, on 16 Sept 2019, I caused to be served a copy of this motion on the
tr.ial counsel for the government and the cowt.

Isl
J_L JONES
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NAVY-MARINE CORPS TRIAL JUDICIARY
JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

2
3
4

THE UNITED STATES OF AMERICA

v.

GOVERNMENT RESPONSE TO
DEFENSE MOTION TO DISMLSS FOR
FAILURE TO STATE AN OFFENSE
AND DUE PROCESS ERRORS.

CRAIG R. BECKER

LT
5
6

USN

20 SEPTEMBER 2019

1. Nature of the Motion.

7

The Government respectfully requests that the Cou11 deny the Defense motion because

8

Charge Ill and its sole specification properly states an offense and provides sufficient notice to

9

the accused under R.C.M. 307 and comports with the Due Process Clause of the Fifth

IO

Amendment. Fu1ther, the Bill of Particulars adequately provides the accused with sufficient

LI

precision to enable the accused to prepare for trial.

12

2. Burden of Proof.

13

Per R.C.M. 905(c)(2) the burden of persuasion is on the moving party, the Defense.

14

3. Statement of Facts.

15

a. The Government agrees with the Defense statement of facts for the purpose of this motion.

16

4. Discussion.

17

The Govenunent will stand on their 26 April 2019 Response to the Defense Motion to

18

Dismiss: Failure to state an offense and Fifth Amendment due process violations and will only

19

respond to new materia l brought out in the Defense's supplement motion. In addition, the

20

Government will mirror our paragraphs to the Defense's format.

21
22

A. Charge Ill and its Sole Specification is proper and alleges every requ.ired
element of the Charged offense.

23
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The specification alleges every element of an A1ticle 133, UCMJ offense. The elements
2

of an A11:icle 133, UCMJ offense are: 1) the accused did or omitted to do a certain act; and 2)

3

under the circumstances these acts or omissions constituted conduct unbecoming an officer and

4

gentleman. The specification notes a time for the alleged offenses - 2 August 2013 to 8 October

5

2015 - and a place for the offenses -

6

stated - physically and emotionally abused his wife. With that said, the Government stands on

7

their previous motion regarding the Defense's renewed statement that the offense as charged

8

fails to state an offense.

9
IO
11
12
13

14
15

. The acts that accused did are succinctly

R.C.M. 906(b)(6) permits motions for bills of particulars.
The purposes of a bill of particulars are to info1m the accused of the nature of the
charge with sufficient precision to enable the accused to prepare for trial, to avoid
or minimize the danger of surprise at the time of the trial and to enable the
accused to plead the acquittal or conviction in bar of another prosecution for the
same offense when the specification itself is too va&rue and indefinite for such
purposes.

16
17

The discussion continues, ..A bill of particulars should not be used to conduct

18

discovery o f the Government" s theory of a case, LO force detailed disclosure o.lacts 11ndel'lyi11g a

19

charge, or to restrict the G01·ernment 's proofal trial.'' (Emphasis added).

20

As both the Rules for Cout1s-Ma1tial and case law contemplate, the purposes of bills

11

of pat1iculars are two-fold. First, it removes any uncertainty regarding exactly what the accused

22

will be required to defend against-thereby removing potential surprise at trial and allowing an

23

adequate defense. Second, it provides safeguards against double jeopardy by specifying which

24

exact acts have been adjudicated during a certain case. Ln the instant case, the Government has

25

provided Defense with an adequate bill of pa1iiculars to provide sufficient notice to the accused

26

of the course of action that was physically and emotionally abusive during the time alleged.

27

Eac h of the 11 items listed in the Bill of Pa1ticulars comes directly from the discovery.

2
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Throughout this motion practice the Government has provided as enclosures where each of these
2

statements have come from. Further, the Government has provided the Defense with the contact

3

information of the w itnesses that the Government will call to prove these facts at tr ial. The

4

Government has even attempted to set up witness interviews for the Defense, however, the

5

Government cannot force w itnesses to talk to the Defense before trial.

6
7

8
9

B. Charge Ill and its Sole Specification do not violate.the Due Process Clause under
the Fifth Amendment.
The Government stands by their Due Process argument in our previous motion.

10

Regard ing the Defonse Due Process Arguments set fo1i h in paragraphs B. l . and 2, we will only

11

amplify our position here.

12
13
14

I. a. - k. The Government Bill of Particulars is adequate and provides
ample notice to tb e Defense.

15

The Government once again relies upon our due process argument from our previous

16

motion. The Defense's argument over these this section (I . a. - k. ) cites to no cases or rules,

17

What the Defense does is make an argument that is better saved for a member"s panel during

18

closing argument. They are ar guing the facts of the case and how they do not meet the elements

19

of the crime i.e. ··the conduct described by the Government is at worst a minor deviation from

20

the high standards of conduct expected of an officer.·· The Government will not engage in this

21

type of argument here. We w ill save those arguments fm closing and rebuttal at the tr ial where

22

t hey properly belong.

2. There is no major change and the Charge is not void for vagueness.
24

The Government has not run afoul of R.C.M . 603. The Charge does not add an offense;

25

the offense is still the same. The Government has provided clarity as to what specifically the

26

accused did to vio late that of fense. The charged offense does not mislead the accu sed as to the

3
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offense charge nor does it add a substantial matter not fairly included in the prefened charge.
2

Once again, if the defense does not think, for example, that making your wife walk to the

3

hospital when she has

4

spouse's cell phone or controlling what clothes a your spouse wears is emotional hann, then they

5

are free to make that argument to the members.

6

is causing physical ha1m to a person or that monitoring a

The Supreme Court has stated that laws in the military context need not be as precise as

7

criminal statutes in the civilian sector. Parker v. Levy, 417 U.S. 733 ( 1974). See also, U.S. \'.

8

Vaughan, 58 M.J. 29 (2003) (accused challenged child neglect statue under Att 134 where there

9

was not physical hann to the child) and U.S. v. Rogers, 54 M.J. 244 (2000) (0-5 developed

10

relationship subordinate 0-2, held not be vague because Government did not cite to regulation or

ll

say custom of the service). The rare exception, when a specification was found have violated the

12

due process clause, is highlighted in U.S. v. Johan11s. In that situation, an officer was convicted

13

under A 1t. 133 and 134 for sleeping with a non-subordinate enlisted member because historically

14

in the Air Force that behavior was allowed. 20 M.J. 155 (C.M.A.) The Defense caimot say with

IS

a straight face that the accused did not know he couldn't physical ly and emotionally abuse his

16

spouse. Such a concept as not abusing one's spouse has been around for some time now. In

17

addition, the Navy has issued SECNAVrNST I 752.3B, which states "abusive behavior by DON

18

personnel destroys families, detracts from military perfonnance, negatively affects the efficient

19

:functioning and morale of military units and diminishes the reputation and prestige of the

20

military service in the civilian community: ·

21

22
23

4
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3. Physical and Emotional Abuse upon another is not Protected by the First
Amendment.

2
3
4

Physical and emotional abuse is not protected by the First A mendment. Once again, the

5

Defense argument that preventing your spouse from getti ng a tattoo, throwing away your wife's

o

handmade curtains, etc. is not emotional abuse is something that they are free to argue to the

7

members. The Defense c ites to U.S. v. Moore to argue the ··sanctity of the family" and how the

8

First Amendment protects the customs and traditions and ..our most cherished values, moral and

9

cultmat.•· 431 U.S. 494. Physical and emotional abuse does not fall under one of those customs

IO

and traditions or one of our most cherished values that the cow1 was trying to protect in Moore.

II

Moore was about grandparents wanting to take care of two of their grandchildren in their home

12

and having a law prohibiting it. In addition, Roberts does not allow for the abuse of one· s

13

spouse. ln fact, it says that an organization cannot discriminate against women and had to allow

14

them in as members. 468 U.S. 609 ( 1984). Lastly, Carey v. Populations Services International

15

allowed companies to sell contraceptives to minors. 431 U.S. 678 ( 1977). These cases do not

16

allow for a spouse to control. abuse, and hrum his wife. They say the exact opposite; women

17

need to be treated equally to men and we need to protect our morals, not allow an accused to

18

violate them.

19

4. Procedure.

20
21

Upon request of the M ilitary Judge, the Government can provide their suggested

22

definitions for emotional and physical hatm and we can offer our suggested jury instruction on

23

this specification to the Court

24
25
26

27
28

5
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5. Evidence.
2

The Government offers the following documentary evidence in support of this motion:

3

Govt. Exhibit 56 - Bill of Particulars dtd 25 June 20 19.

4

5
6

7

6. Oral Argument.

The Government does desire to make o ral argument on this motion.

7. Relief Requested.
The Court should deny the Defense m otion to dismiss.

8

9

PAUL T. HOCHMUTH
LCDR, JAGC, USN
T RlAL CO UNSEL

10

1I
12
13
14

15
16

17

CERT IFICATION OF SERVICE
A true copy of this motion was served on opposing paity on 20 Septe mber 20 19.

18

19

PAUL T . HOCHMUTH
L CDR, JAGC, USN
TRfAL COUNSEL

20
21

22
23
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NA VY-MARINE CORPS TRIAL JUDICIARY
JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL
UNITED STATES
v.

DEFENSE MOTION IN LIM1NE:
EXCLUDING STATEMENTS OF MRS.
AS HEARSAY

CRAIG R. BECKER
LT/0-3
U.S. NAVY

10 SEP2019

1. Nature of Motion

Pursuant to R.C.M. 906(b)(13) and M.R.E. 802, the Defense respectfully moves this court
for an order ;n limine excluding all statements made by Mrs.

as these statements

are inadmissible hearsay. 1
2. Summary of Facts

1) LT Becker is charged with the October 2015 murder of his wife in
2) LT Becker is also charged with conduct unbecoming an officer based on a series of
actions that allegedly occurred over a twenty-six month period. (Attachment NN)
3) During the course of the investigation,

and American law enforcement personnel

interviewed a number of witnesses who knew Mrs.
4) Several of these witnesses informed law enforcement that Mrs.

had made various

statements to them concerning her relationship with LT Becker.
3. Discussion of Law - The challenged statements constitute inadmissible hearsay.

1

The Defense will address the issue of forfeiture by wrongdoing in response to the Government's motion. This
motion is intended to object on the assumption that it is not overcome by the court's ruling on forfeiture by

wrongdoing.
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M.R.E. 802 provides that, absent an applicab]e exception, hearsay is not admissible is courtsmartiaJ. M.R.E. 801 defines hearsay as "(l) any statement the declarant does not make whi1e
testifying at the current triaJ or hearing; and (2) a party offers in evidence to prove the truth of
the matter asserted in the statement."
death, a number of family, friends, and

Throughout the investigation into Mrs

associates have relayed to Government investigators statements they claim Mrs.

made

concerning acts or behaviors LT Becker.2
Ms.

claims that Mrs.

away some drapes that Mrs.
prior to have her

told her that (1) LT Becker threw

made; (2) LT Becker made Mrs.

waJk to the hospital

removed; (3) LT Becker took her cel1 phone away when she was in

the hospital; and (4) LT Becker did not want Mrs.

told her that (1) LT Becker fought with her and

claims that Mrs.

Ms.

brought up past occasions when Mrs.

getting a tattoo.

had been unfaithful; (2) LT Becker had been

violent with her in the past and that she only recanted her previous reporting of this because she
was concerned for his career.
Mr.

claims that Mrs.

told him that ( 1) LT Becker tracked her

location and looked through her e-mails and phone; (2) LT Becker did not want her traveling to
visit family or friends; (3) LT Becker had been violent with her in the past and that she only
recanted her previous reporting of this because she was concerned for his career.

Mr.

claims that Mrs.

told him that (1) LT Becker

tracked her location and looked through her e-mails and phone; and (2) LT Becker had
intimidated her.
Mr.

claims that Mrs.

told him that (l) LT Becker tracked

her location and looked through her e-mails and phone; (2) LT Becker had been violent with her

2

The Defense has attempted lo identify all of the out of court statements made by Mrs.
that the Government
may attempt to introduce. However, this motion serves as an objection to all out of court statements made by Mrs.
that the Government intends to offer in its case against LT Becker even if not specifically identified in the
body of this motion. The Defense respectfully requests that this court require the Government 10 identify all such
statements so that we may fully litigate this issue at one time as opposed to doing so in a piecemeal process.

2
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after learning of her in.fidelity and she onJy recanted her previous reporting of this because she
was concerned for his career; (3) LT Becker was controlling and hit her; (4) LT Becker did not
want her having male friends; and (5) she did not want Mr.

to call her because she was

afraid LT Becker would get upset.
Ms.

claims that Mrs.

told her that (I) LT Becker

banned her from talking to people; (2) LT Becker had been violent with her after learning of her
infidelity and she only recanted her previous reporting of this because she was concerned for his
career; (3) LT Becker was controlling and hit her; and (4) LT Becker made her walk to the
hospital to have her

removed and took her phone from her to prevent her from talking

with anyone.
Ms.

claims that Mrs.

told her that ( 1) LT Becker

was monitoring her and reading communications on her phone; (2) LT Becker had been violent
with her after learning of her infidelity and she only recanted her previous reporting of this

because she was concerned for his career; and (3) LT Becker controlled the clothes she wore and
who could come visit.
Ms.

claims that Mrs.

told her that (I) LT Becker

was controlling; and (2) LT Becker would not let her get a tattoo.

Mr

laims that Mrs.

told him that (1) She would lock herself

in her bedroom because LT Becker was crazy and she did not want to see him; and (2) she was in
a better mood when LT Becker was not around; (3) LT Becker was controlling.
Ms.

cJaims that Mrs.

told her that (1) LT Becker had

been violent with her in the past and that she only recanted her previous reporting of this because
she was concerned for his career.
With regard to Charge III, the statements allegedly made by Mrs.

are the only proof

that the many of the acts described in the bill of particulars occurred and as such will certainly be
offered by the Government to prove the truth of the matter asserted in the statements. Obviously

Mrs.

will not be in court testifying to these matters. As such these statements constitute

hearsay and the Government should be precluded from offering them at trial.
3
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4. Relief Requested.

The Defense requests that the Military Judge exclude aJI statements made by Mrs.
as these statements are inadmissible hearsay absent a showing by the Government that
they meet one of the hearsay exceptions.
5. Evidence.

As evidence on this motion, the Defense requests the Government produce the following
witnesses (telephonicaJly) so that the Defense may call them to provide testimony on this
motion:

6. Oral Argument.

Unless the government concedes the motion or this Coun grants the relief on the basis of
pleadings alone, the defense requests oral argument on this matter.

DR,
C, USN
Detailed Defense Counsel

4
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NAVY-MARINE CORPS TRIAL JUDICIARY
JUDICIAL CIRCUIT
UNITED ST ATES NAVY
GENERAL COURTS-MARTIAL

UNITED STATES

GOVERNMENT RESPONSE TO
DEFENSE MOTION IN LIMINE EXCLUSION OF MRS
STATEMENTS AS HEARSAY

v.
CRAIG BECKER
LT/O-3
USN

1.

Nature of Motion.
The Government request that the Cou1t deny the Defense motion as to the exclusion

of Mrs.

statements as heru·say. However, tbe Government request that the Court

deny this Defense motion due to the accused waiving and forfeiting his Sixth Amendment
Confrontation Clause Rights and therefore his hearsay objections under the Military Rules
of Evidence. Th.is issue is addressed in a separate filing.

2.

Summary of Facts.
For the purposes of this motion the prosecution concurs witl1 the Defense's

Statement of Facts and as the Defense' s characterization of the statements by Mrs.
to her friends and co-workers. To prove Charge Ill 's elements of emotional abuse the
Government would rely on statements made by Mrs.

to her friends regarding her

relationship and interactions w ith the accused. The Government seeks to introduce the
statements for the truth of the matter asserted.

3.

Discussion.
M.R.E. 804(b)(6) Controls Mrs.

statements

The Coutt need not address this motion independently from the Govenunent' s
motion as to the introduction of Mrs.

statements under the theory of waiver and

forfeiture by misconduct of the accused's Sixth Amendment rights and hearsay objections.
As discussed in greater detail in that filing if the Court determines that that accused has
1
Appellate Exhibit XLVIII
Page 1 of 3

waived and fo rfeited his Sixth Amendment Confrontation C lause rights then the accused
also similarly forfeits and waives his hea rsay objections. The remaining calculus is an
analysis Lmder M.R.E. 403 versus a separate hearsay analysis under M.R.E. 80). "Once the
confrontation right is li fted from the scales by operation of the accused's waiver of that
right the district court is not required to assess independently the reliability of those
statements .... " United Stales

l'.

Dhinsa, 243 F.3d 635, 655 (2 nd C ir. 200 I).

statements to her friends and family listed in the Defense motion are

Mrs.

admissible as a hearsay exception under M.R.E. 804(b)(6). Statement Offe red Against a
Party that Wrongfully Caused the Declarant's Unavailability. As shown in the
Government' s earlier filing the accused m,w-dered his wife and thus his hearsay objections
are waived. The Cowi need not parse out the individual statements per w itness once a
blank.et hearsay exception applies to Mrs

statements . ''There is no need to make

a secondary ruling as to hearsay as " Defendant's misconduct waived not only their
confrontation rights but also their hearsay objections, thus rendering a special finding of
reliability sllpertluous." Id at. 655. The Government is arguing that Mrs.
statements are admissible under a single theory of admissibility. absent previous filings
discussing statements related to Charge II, Specification l and Dying Declaration under
M.R.E. 804(6)(2).

Objection to the Production of Telephonic Witnesses
The Government obj ects to the p roduction of the requested witnesses as inelevant to
the detennination of the motion. Their individual statements are already known to the
Defe nse and were provided in discovery. Their testimony would not provide any additional
facts necessary to the detennination of a hearsay objection. Their testimony is not
necessa1y for a detennination of the Government's motion under M.R.E. 804(b)(6) as the
focus is on the accused's activity which triggers fo rfeiture of hearsay objections, not on the
statements of the victim or future testimony of witness. Finally. the Defense is attempting
Lo use this motion as form of deposition for witnesses who have elected not to submit to
pre-trial interviews and their testimony is not necessary for blanket obj ections to any
testimony they would otherwise have.

2
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4.

Burden of Proof.
Per R.C.M. 905(c) the burden of proof on any factual issue the resolution

of which is necessary to decide a motion shall be a preponderance of the
evidence. Per R.C.M. 905(c)(2) the burden of persuasion is on the moving
patty, the Government.

5.

Evidence to be Presented
The United States will rely upon previously submit1ed statements anached to its

motion as to Forfeiture and Waiver by Misconduct.

6.

Reljef Requested.
The Government request that the Cowt deny the Defense motion.

6.

Oral Argument.
The government respectfully requests oral argument on this motion.

Isl
J. L. JONES

************************************************************************
CERTIFICATE OF
SERVICE
I hereby ce1tify that, on 18 Sept 2019 I caused to be served a copy of this motion on the
trial counsel for the government and the court.

Isl
J. L. JONES

3
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NAVY-MARINE CORPS TRIAL J UDICIARY
WESTERN JUDICIAL CIRCUIT
GENERAL CO URT-MARTIAL

llN IT[O ST \ Tt:S

CR\ I(;

I{.

LT.r ·'i

v.
HECK Ell

DEFENSE MO l lO"i I OH
:\PPROPRL\TE R E L.I t fi
( Continuance Request)

l2 .July 19

1. Nature of Motion. Pw-suant to Rule For Courts-Martial 906(b)(l), the Defense moves the
court for a first continuance of the subject case.
2. Summary of Facts and Discussion.
J
The case is scheduled for an Article 39(a), UCMJ , session on 12 August 2019 and trial
to commence on 16 September 2019.
h The Defense respectfully requests a continuance of the scheduled ttial date because
we will not be adequately prepared to litigate the case in September 2019.
\.. This is an exceptionally complex first degree murder case that occurred overseas.
The case was investigated by both
and U .S. law enforcement d uring an investigation
that lasted over three years. Many of the witnesses do not speak English. There has been over
7400 pages of discovery including over 25 discs containing various media produced following
the Article 32 hearing, over 4000 pages of
discovery produced, and over 6000 pages of
discovery produced prior to the Article 32 hearing.
d The Government and Defense have been working diligently to secure a ll outstanding
disco very, however, there remain some significant items of discovery that have only recently been
turned over and others that will not be available until August.
c The Defense only recently received digitally imaged copies of an Iphone, [pad, and lwo
computers on or about 7 July 2019. The Defense expeti must still conduct a forensic review and
provide the results to the Defense. The Defense will not receive the results of the extracts for at least
two or tlu·ee weeks. The Defense anticipates that the data will voluminous and will contain thousands
of text messages and e-mails. The Defense will be unable lo review all of the data by the date ofthe
trial.
t The Defense is waiting for translated versions of the raw data petiaining to the blood tests
from the autopsy, the DNA, and other toxicology tests.
~ The Trial Counsels and Defense are also waiting for the Navy to produce e-mails relating
to jurisdiction. [tis the Defense's understanding that the e-mails are being collected and will be
produced but will not be available until the end of August. The e-mails are necessary and will be
incorporated into motions that still need to be drafted and litigated.
h The Defense recently completed a productive trip to
The Defense was
able to meet with 13 different witnesses with the assistance of an interpreter. However, there are
still approximately over 30 witnesses that do not speak English that need to be interviewed in
. As such, the Defense has requested to return to
to complete our investigation. It
should be noted that Trial Counsels have made multiple trips to
to complete their
preparation. The Defense will require the same opportunity in order competently prepare for

trial.

The Defense recently spoke with Dr.
who is our accident reconstruction expert.
He is still in the process of reviewing the case file and the forensic reports provided by the
Govenunent' sown reconstruction expert. The Government's expert spent a substantial amount of
time conducting a forensic review of,the accident scene and even built a replica of the window for
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testing. The D efense has submitted a request for additional funding for Dr.
to complete his
review of the evidence, The Defense wjll aJso submit a request for Dr.
to travel to
to confirm the accuracy of the raw date relied upon by the Government's expert. Dr.
con.firmed that he will be unable to complete his forensic evaluationofthe evidence and
travel to
by the September trial date. Dr.
will be available to travel with the
Defense to
so he may complete his forensic evaluation.
J LCDR Bryan Davis was recently added to the Defense team after LT Ryan Mooney was
released from the case. LCDR Davis has two complex general courts-martial pending trial in
August and September 2019. (U.S. v. Brown, Attempted Murder, 5-9August)(U.S. v. Swarts, Navy
SEAL/ War Crimes, 19 Aug-5 Sep). Mr. Sullivan also has a War Crimes case scheduled for trial on
3 Sep 2019 with Yow- Honor (U.S. v. Portier).
k The Defense cannot be adequately prepared to litigate this complex. first degree murder
case in September.
I The Defense understands from discussions w ith Trial Counsel that the Government will
object for the record but recognizes that significant discovery has only recently been provided and
that o ther discovery cannot be completed until August.
rn. The Government and Defense have consulted w ith their respective experts and witnesses
and have agreed that everyone will be available for trial in January 2020.
11 This is the Defense 's first request for a continuance.
, The Defense does request oral argument ifthe Court is inclined to deny motion.

Jeremiah J. Su Iii van, III

******************************************************************************'!<*********************
Court Ruling
The above request is approved/disapproved/approved in paii.

39a will be held on - - - -- and/or
Trial will commence on _ __ _ _ _ _ _ OR
Thi s motion will be litigated at a 39a on _ __ _ __ __

DATE

MIIJTARY JUDGE SIGNATURE
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NAVY-MARINE CORPS TRIAL JUDICIARY
JUDICIAL CIRCUIT
UNITED STATES NAVY
GENERAL COURTS-MARTIAL

UNITED STATES

GOVERNMENT RESPONSE TO
DEFENSE MOTION TO CONTINUE

v.

CRAIG BECKER
LT/O-3
USN

The Government does not oppose the Defense request for continuance of trial .

The Government conferred with the Defense prior to fi ling this motion. As
such, the Governme nt request the fo llowing modification o f the T rial Management order:

1 ) Motions filed by 2 August
2) Motions responses due by 16 August
3) Article 39(a) on 29 - 30 August
4) Tr ial set to begin on 20 Jamtary 2020 in

The Government believes that-another Article 39(a) wiU be necessary in Autumn 20 19
and wi ll request a date and location closer in time as issues are either raised or resolved.

Isl
J. L. JONES

************************************************************
CERTIFICATE OF
SERVICE
I here by certify that, on 17 July 20 19, f caused to be served a copy of this motion on
Defense Counsel and the court.

Isl
J. L. JONES

1

Appellete ExhihJ\_=
L~ - Page
of - - 1 - - -·

I •

NA VY-MARINE CORPS TRIAL JUDICIARY
JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

UNITED STATES OF AMERICA

Defense Motion To Compel
Discovery

v.
CRAIG BECKER
LT
USN

17 June 2019

l. Nature of the Motion.
Pursuant to Article 46, Uniform Code of Military Justice (UCMJ), and Rules for CourtsMartial (R.C.M .) 70 l and 906(b)(7), the defense moves to compel production of discovery.
2. Statement of Facts.
a. The accused is charged with the October 2015 murder of his wife in

b. The accused is also charged with assault and conduct unbecoming an officer for a
separate incident in

in August 2013.

c. On 18 April 2019, the government provided the defense with a list of anticipated
government witnesses. AE V at Enclosme CC.
d. Of the 89 witnesses listed, approximately 35-40 of the individuals reside in
including percipient witnesses, expert witnesses, law enforcement witnesses, and witnesses with
knowledge of the Becker couple. Id.

e. For each of the witnesses listed, the government provided an email address or a phone
number, and, in some cases, both an email and a phone number. Id.
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f. The government approved travel for the defense team to

on 23-27 June

2019 to conduct an investigation, including interviewing many of the government witnesses. AE
Vat Enclosure DD.
g. The government also approved funding for a translator to assist the defense for 32

Id.

hours during its investigation in

h. The government scheduled its own trip to

for case preparation for the

week immediately preceding the defense investigation, during which it will presumably meet
with a number of government witnesses.
t.

During a meeting between counsel, following the previous Article 39(a) session, the

defense requested government assistance to coordinate defense interviews with
witnesses. The government indicated it would not provide any assistance.

j. On 12 June 2019, the defense submitted a discovery request for the physical addresses
of the witnesses named in the government's 18 April spreadsheet. AE Vat Enclosure EE.
k. The government declined to produce the requested information, stating, "The
Government has fulfilled ow- obligations under Art 46 and RCM 701(a)(3) and RCM 703." AE
V at Enclosure FF.

I. The defense requested that the government reconsider its response, clarifying that the
defense was not asking the government to obtain information, but, instead, to simply provide
information that is in the government's possession or in the possession of associated law
enforcement entities. AE V at Enclosure GG.
m. The government responded that they would not reconsider their stance. AE V at
Enclosure HH.

2
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3. Discussion.

A. Statement of the Law
In trials by court-martial, the accused is afforded equal access to witnesses and evidence.
Article 46, UCMJ, 10 U.S.C. §846 (2014); United States v. Lee, 64 M.J. 213, 214 (C.A.A.F.
2006). "Each party shall have adequate opportunity to prepare its case and equal opportunity to
interview witnesses and inspect evidence. No party may umeasonably impede the access of
another party to a witness or evidence." R.C.M. 70l(e).
R.C.M. 70l(a) provides the obligations a trial counsel has to provide discovery to the
defense. Discovery practice under Article 46 and R.C.M. 701 promotes full discovery that
e liminates ' gamesmanship' from the discovery process and is quite liberal. United States v.

Roberts, 59 M .J. 323, 325 (C.A.A.F. 2004). Providing broad discovery at an early stage reduces
pretrial motions practice, surprise, and delay at trial. Id. (citing Manual for Courts-Martial,
United States (2002 ed.), Appendix 21 at A2 l-32); Manual for Courts-Martial, United States
(2012 ed.), Appendix 21 at A2 l-33. "The military rules pertaining to discovery focus on equal
access to evidence to aid the preparation of the defense and enhance the orderly administration of
military justice. To this end, the discovery practice is not focused so lely upon evidence known
to be admissible at trial." Roberts, 59 M.J. at 325; United States v. Stone, 40 M.J. 420,422
(C.M.A. 1994) (citing United States v. Lloyd, 301 U.S. App. D.C. 186,992 F.2d 348,351
(D.C.Cir. 1993)). "The parties to a comi-martial should evaluate pretrial discovery and
disclosure issues in light ofthis liberal mandate." Roberts, 59 M.J. at 325. Military courts also
have "interpreted these rules to ensure that discovery and disclosure procedures in the military
justice system, which are designed to be broader than in civilian life, provide the accused, at a

3
Appellate Exhibit LIii
Page 3 of 8

minimum, with the disclosure and discovery rights available in federal civilian proceedings."

United States v. Williams, 50 M.J. 436, 440 (C.A.A.F. 1999).
R.C.M. 701(a)(2)(A)(2019 Edition) provides that trial counsel shall permit the defense to
inspect "Any books, papers, documents, data, photographs, tangible objects, buildings, or places,
or copies of portions of these items, if the item is within the possession, custody, or control of
military authorities, and-(i) the item is relevant to the defense preparation.'' This standard
broadens the previous standard requiring disclosure of items which are "material to the
preparation of the defense" R.C.M. 701(a)(2)(A)(2016 Edition).
R.C.M. 701 (a)(3) (2019 Edition) states, "trial counsel sha11 notify the defense of the names
and contact information of the witnesses trial counsel intends to call. .." This language replaces
the requirement to notify the defense of"the name and addresses of the witnesses the trial
counsel intends to call ... " R.C.M. 701 (a)(3) (20 I 6 Edition). Trial counsel misinterprets this
change as eliminating the requirement to provide addresses. To the contrary, the inclusion of the
term "contact information" was meant to modernize the practice and expand the definition to
include other forms of contact infonnation-not to exclude addresses. 1 This change was a
common sense recognition that, in many instances, providing only the address was not useful to
the defense. To read this change as eliminating, under all circumstances, the disclosure of
addresses would contradict R.C.M. 701 (a)(2)(A) which requires the provision of infonnation
which is "relevant to the preparation of the defense.''

1

This assertion was confirmed by a member of the Joint Service Committee on Military Justice, Military
Justice Review Group ("MJRG").
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B. The Court Should Order the Government to Produce the Physical Addresses fo r
W itnesses Because Disclosure Ens ures Equal Access to Witnesses and
Because Such Info rmation is Relevant to the Preparation of the Defense.

The defense requests the timely disclosure of physical addresses of
that it can constructively and efficiently conduct an investigation in

witnesses so
on 23-27 June

2019. As a preliminary matter, it is important to note that the defense is only seeking
information which is the possession of government. The defense is not requesting the
government to create or obtain this information out of whole cloth. As such, this request fits
squarely within R.C.M. 70 I(a)(2)(A), which requires the government to disclose information so
long as it is relevant to the preparation of the defense.
The requested information is relevant for a number of reasons. Addresses, along with
other forms of contact information, are a tool to locate and interview witnesses. This proposition
alone makes this information relevant. Such information gains even greater relevance when- as
here-the government refuses to coordinate or assist the defense to schedule interviews with
foreign nationals. Addresses, however, are relevant to more than the defense's ability to locate
witnesses. Addresses afford the defense the ability to investigate witnesses by interviewing
friends, neighbors, and other acquaintances who may live nearby to learn if the witness has
biases, is truthful, or has any difficu lty with perception. While the defense may be able to access
some of that information through investigatory databases for CONUS witnesses, the defense
does not have similar abilities for foreign nationals. Absent this information, an entire chunk of
the defense investigation will be rendered meaningless.
Beyond this information' s re levance to the preparation of the defense, the requested
information further implicates the accused's right to equal access to witnesses. R.C.M. 701(e);
Article 46, UCMJ. Simply stated, this case presents anything but a level playing field. The
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prosecution has an ongoing, working relationship with

law enforcement which grants

them access to law enforcement witnesses. Further, by acting in concert with local law
enforcement, the government benefits from the associated mantle of authority to gain the
cooperation of local

witnesses. Finally, at its most basic level, if the government wishes

to conduct in-person contact with a witness, it has the ability to do so because it has the
witnesses' addresses. The defense does not.
The government's refusal to provide this information will undoubtedly impede the
defense's ability to conduct its investigation in

, and such a refusal is unreasonable.

While the government, for strategic reasons, may not want the defense to have the ability to
directly approach witnesses, there is no authority to withhold such information. Privacy
concerns do not trump R.C.M. 70 I and Article 46, UCMJ, especially in a case in which the
accused is facing the most serious offenses under our Code. If a privacy interest was truly the
government's concern, it would have assisted the defense to schedule interviews-something the
government has refused to do.

4. Evidence.
Enclosure CC: Email and Witness Spreadsheet, dtd 18 April 2019
Enclosure DD: Approval of Investigatory Travel
EnclosLtre EE: Defense Request for Physical Addresses, dtd 12 June 2019
Enclosure FF: Government Denial, dtd 12 June 2019
Enclosure GG: Defense Request for Reconsideration, dtd 13 June 2019
Enclosure HH: Government Email Response, dtd 13 June 2019
5. Witnesses and Oral Argument

The defense requests neither witnesses nor oral argument.
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6. Burden of Proof.

Pursuant to R.C.M. 905(c), the defense bears the burden of persuasion, by a
preponderance of the evidence, on any factual issue necessary for determination of this motion.

7. Relief Requested.
The defense respectfully requests that the court issue an order for the government to
produce the requested information prior to the defense's 23 June arrival in

LCDR, JAGC, USN
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CERTIFICATION OF SE RVICE
A true copy of this motion was served on opposing party on 17 June 2019.
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NAVY-MARINE CORPS TRIAL JUDICIARY
JUDICIAL CIRCUIT
UNITED STATES NAVY
GENERAL COURTS-MARTIAL

UNITED STA TES
GOVERNMENT RESPONSE TO
MOTION TO COMPEL DISCOVERY

V.

CRAIG BECKER
LT/O-3
USN

1.

18 June 20 19

Nature of Motjon.
Pursuant to Artic le 46, Unifonn Code of Military Justice (UC MJ), a nd Rules for

Cow1.s-Maitial (R.C. M.) 701 and 906(6)(7), the government respectfully requests that this
Court deny the defense' s motion to compe l discove1y. The Government provided the
Defense both ema il and pho ne number contact i.nlormation for witnesses.

2.

statement of facts.
For purposes of th.is motio n, the government conc urs with the defense's Stateme nt

of Facts.

3.

Discussion.
Pursuant to Article 46 of the UCMJ, ''the trial counsel, the defense counsel, and the

coutt-martial shall have equal opportunity to obtain w itnesses and o ther evidence in
accordance w ith such regulations as the President may prescribe." As is applicable here,
those regulations are prescribed under R.C .M. 70 1. The rules are set up to encourage
'"early and broad disclosure of infom1a tion to the parties.,, However, rules of equal access
to evidence do not provide the defense w ith carte blanche to o bta in every document and
piece of information the government has w ithin its possession. Rather, the defense has the
burden to show that they are e ntitled to the evidence and in o rder to do so they must show
"tbe item is re levant to defense preparatio n." R .C. M . 70l (a) (2) (A) (i). Further, w hen it
comes to witness in formatio n, the government' s requirements are limited to "notify[ing]
the defense of the names and contact infom1ation of the witnesses trial counsel intends to
1
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call." R.C.M. 70l (a)(3).

A. The defense has failed to provide evidence that they have tried to contact
the witnesses using the information already in their possession .
As a preliminary matter, the defense in their motion does not make a ny mention ot~
nor provide evidence ot: whether they have made any efforts to contact the witnesses using
the phone numbers or email addresses that were previously provided. Nor has the defense
shown that the two most common methods of contacting persons - email and phone
numbers, are insufficient or that the information provided to the defense is incotTect.
While the defense requested government assistance to coordinate inter views, which
the Government refused. there is no evidence that they have taken any action themselves to
utilize the in formation they already have at their disposal. (There is no requirement under
Article 46 or R.C. M. 70 l or R.C. M. 703 that the Government assist the Defense in securing
wit ness interviews or setting up times and places for witness interviews.) Phone and email
addresses are modern and technological methods of contacting witnesses in

by the

defense while they are in America or

B. The Court should deny tile defense's request because they have failed to
meet their burden to show that the information is relevant or that they need
it for equal access to the witnesses.
The defense in this case has fai led to meet their burden to show that the requested
addresses are relevant despite the fact that the government has already provided them with
phone numbers and emails addresses for all potential w itnesses. Although the defense
states that the information is relevant for "a number ofreasons," they essentially only point
to two:

( I )They need this information to " locate and interview witnesses;" and
(2)They can use this info rmation to inte rview fri ends, neighbors, and other
acquainta nces who may li ve nearby to learn if the witnesses have biases. are
truthful, or have di ffic ulty with perception.

Neither of t hese reasons show that the addresses are relevant suc h that they must be
provided to the defense. First, the phone numbers and email addresses are provided so that
they can interview the witnesses. Assuming arguendo that they have tried to contact them
2
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and been unsuccessful, this is an indication that the witnesses do not want to be
interviewed. As such, having the addresses will be of no fwther help, because it is unlikely
that a person who refuses to speak over the phone will cooperate and let the defense into
their home to be interviewed, let alone even opening the door to acknowledge the defense
team. Second, the defense· s stated desire fol' the addresses so that they can interview
friends, neighbors, and acquaintances has its own issues. Mainly, providing the addresses
does not provide any infonnation in locating friends and acquaintances. The only thing it
will do is allow them to go door-to-door canvassing a witnesses' neighborhood hoping that
someone will open the door and speak to them. However, just because the person is a
neighbor does not mean that they will know the witness. As such, it is entirely speculative
and a complete fishing expedition that they may stumble upon someone who answers the
door, is willing to speak with them, knows the witnesses, and have an opinion regarding a
witness' s biases, truthfulness or ability to perceive. Therefore, the defense has failed to
show that such infonnation is relevant to their preparation.
Alternatively, the defense argues that the addresses are an issue of equal access to
the witnesses and alleges tlu·ee things:
(I) Trial counsel have an ongoing working relationship with

law

enforcement which the defense believes provides the trial counsel with access to
law enforcement witnesses;
(2) By trial counsel working with law enforcement, the defense believes that ti·ial
cow1sel gains cooperation from local

witnesses; and

(3) By having witnesses addresses, trial counsel can conduct in-person interviews

However, none of these, even if true, result in unequal access to witnesses within the
meaning of Article 46 or R.C.M. 70l(e). First. At1icle 46 is about equal opportunity to
obtain witnesses. This is not an issue about obtaining witnesses as they are government

witnesses. Second, the defense has had the same access to the witnesses as the
government For those witnesses the government will meet with in-person, it is a result of
making arrangements with those people by using the phone numbers and emails that have
been provided to the defense. None of it was done by u sing the addresses requested by the
defense. The defense does not point to any case law where a witnesses refusal to speak to
the defense for a pre-trial interview automatically results in a violation of R.C.M. 70 I (e).
3
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Further, the government has not taken any action to discomage witnesses from speaking
with the defense. As such, the defense has received equal access to the witnesses and their
request for the addresses must be denied.

Finally, this is an issue of safety and prevention of possible negative confrontations
in a foreign country. Providing phone numbers and emails of witnesses allows the witness
to determine the time. place, manner and even whether or not they wish to cooperate with
interviews or answering questions. The defense has the right to cross-examine witnesses, it
does not have the right to force witn esses into pre-trial interviews. Providing physical
addresses allows the defense and defense investigators to confront witnesses at their home
or place of business by showing up unannounced and attempting to speak with them, using
the tactic of surprise and manipulating an awkward social situation to de facto force a
witness to speak to them in an effort to have a defense jnvestigator or attorney leave the
premises. It is easi ly conceivable that such a situation couJd also turn quickly negative, or
even violent. as a foreign national, unfami liar with the roles of persons in the American
justice system, either attempt to resist being interviewed or seek local police assistance to
remove a person from their home or place of business. Providing phone numbers and
email addresses ensures that witnesses have control over whether they are interviewed and,

if so, the time. place, manner and with any other person they deem necessary present.

4.

Burden of Proof.
Per R.C.M. 905(c) the burden of proof on any factual issue the resolution

of wbicb is necessary to decide a motion shall be a preponderance of the
evidence. Per R.C.M. 905(c)(2) the burden of persuasion is on the moving
party, the defense.

5.

Relief Requested.
The government respectfuJly requests that that the defense's request be denied.
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6.

Oral Argument.
The govenune nl does not request oral argument on d1is n1otion.
/s/

J. L. JONES

************************************************************
CERTIFICATE OF
SERVICE
I hereby certify that, on 19 June 2019, I caused to be served a copy of this motion on the
trial counsel for the government and the cour1.

/s/
J. L. JONES
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NAVY-MARINE CORPS TRIAL JUDICIARY
JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

UNITED STATES

DEFENSE MOTION TO COMPELL
PRODUCTION OF WITNESSES

V.

22 NOVEMBER 2019

CRAIG R. BECKER
LT/ 0-3
U.S. NAVY

I. Nature of Motion

Th.is motion is brought pursuant to R .C.M. 906(b)(7) and the 6 th Amendment of the United
States Constitution . T he Defense r espectfully requests this court compel the production of the
witnesses discussed in the motions below.
2. Summary of Facts
I ) Tbe Government alleges that in 2013, LT Becker assaulted his wife by choking her in

their on base hotel room,
2) The Government alleges that following this assault LT Becker physically and
emotionally abused his wife for over a two year period that ended in her murder on 8
October 2015.
3) The Government's proposed witness list includes famil y and friends of Mi's.
have previously testifi ed or stated to law enforcement that Mrs.

who

hated her husband

and wanted to leave him as early as January 2015.
4) Based on Government arguments and evidence at prior hearings in this case, it appears
that the one of the Government' s theories is that LT Becker was angry with h.is wife over
the separation and pending divorce and that this anger lead him to murder his wife.

3. Discussion of Law
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Article 46 of the UCMJ and R.C.M. 703(1) grant the Defense equal opportunity to obtain
witnesses and evidence. Each patty is entitled to the prnduction of any witness whose testimony
on a matter in issne on the merits would be relevant and necessary. R.C.M. 703(b)( l), Evidence
is relevant if it has any tendency to make the existence of any fact that is of consequence more or
less probable. M.R.E. 40 l. This is a very low threshold. United States v. White, 69 M.J. 236
(C.A.A.F. 2010). Relevant testimony is necessary when it is not cumulative and when it would
contribute to a party's presentation of the case in some positive way. R.C.M, 703(6 )(I),
Discussion.

A. Ms
The Government has denied Ms.
provide this cumulative testimony. Ms
lived in

Ms.

based on cumulativeness without stating who will
knew both LT and Mrs.

during the time they

was friends with the Beckers as a couple. She is the only witness

that the Defense is aware of who was not closer friends with one or the other of the Beckers.
This objectivity makes her testimony w1jque. Ms.

interacted with the Beckers regularly

including going over to the Becker's home once a month and having dinners outside of the home
3 to 4 times a month. Ms.
picture painted by Mrs.

can describe a loving couple that is in complete contrast to the
friends and family who did not socialize with LT Becker.

Particularly in the spring of 2015, Ms.

can describe Mrs.

fee lings about LT Becker

including how she was sad when he had to be away from her and their daughter. Given that
multiple Government witnesses have already testified at the previous motions hearing that Mrs.
hated LT Becker and was planning on leaving him as early as January 2015, this
testimony is relevant and necessary to combat that na1ntive as well as circumstantial evidence to
combat Charge Ill and its sole specification that LT Becker physically and emotionally abused
his wife du1ing much ofthe time Ms.

knew the couple.

The Defense understands that no paJ"ty is entitled to an unavailable witness. If Ms.
refuses to come to

for trial after being made the appropriate offers from the

Government, the Defense requests that she be produced by remote means such as VTC.

B. Ms.
2
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The Government has denied Ms.
Mr.

following witnesses: Ms.
worked with Mrs

claiming that Ms.
Mr.

, and Mr.

. Ms.

and interacted with her on a daily bas is from the spring of 2015 until

death. In addition to discussing Mrs.

Mrs.

is cwnulative with the

behavior on the day of her death,

can testify that LT Becker·s work took him away a lot and it was hard on Mrs.

Ms.

because of this. This point is relevant and necessary because it contradicts other
hated her husband and that is why she

Government witnesses who claim that Mrs.

wanted to separate from him. It also contradicts Charge Ill and its sole speci Cication; if LT
Becker was physically and emotionally abusing his wife during that time period, it is reasonable
to believe that his absences would be seen as a positive and not the negative Ms.
describes. Ms.

will also testify that Mrs.

said the divorce was going amicably

and that she was not even going to get a full divorce so that she could continue to stay in
These points are relevant and necessary as they are in contrast with a husband who is
so angry with his wife that he is planning on murdering her.

None of the other witness listed by the Government will testify to these points or had the
same foundation for knowing Mrs.

Specifically, Ms.

was Mrs.

supervisor and did not know her very well or on a personal level. Further, she did not have daily
interactions w ith Mrs.
elements as Ms.

like Ms.

did. While Mr.

he is not a Defense requested witness. Mr.

Becker was responsible for Mrs.

has similar foundational
fee ls strongly that LT

death and during interviews with the Defense

indicated as such. Requiring the Defense to rely upon such a strongly prosecutorial oriented
witness would violate the spirit of Article 46. Mr.

was Mrs.

prospective

landlord and had limited interactions with her. He is in no way cwnulative with Ms.
Finally, Mr.

was the man with whom Mrs.

was having a sexual relationship in

September and October. Requiring the Defense to rely upon a witness with such a clear bias
against LT Becker would violate the spirit of Article 46.

The Defense understands that no party is entitled to an unavailable witness. If Ms.
refuses to come to

for trial after being made the appropriate offers from the
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Government, tbe Defense requests that this cou11 order a deposition of this witness pursuant to
R.C.M. 702.

C. LtCol

T he Government has denied LtCol
witnesses: Maj

LT

claiming that he is cwnulative with the following

and LtCol

LtCol

was LT Becker's direct

supervisor and interacted w ith him on a daily basis. While they were not friends, they discussed
was aware of the pending separation and he

personal matters frequently at work. LtCol

observed how LT Becker responded to this. He is relevant and necessary because he can testify
that LT Becker did not appear angry when he discussed his wife and their separation and that LT
Becker appeared to be handling things well. On the other hand, LtCol
that fo llowing Mrs.

can also testity

death, LT Becker seemed to be taking her loss hard. These points

are necessary as they contradict the Government' s theory that LT Becker was angry about the
separation and that he killed her over it.

None of the witnesses listed by the Government will testify to these points or have the sam.e
foundation for knowing LT Becker. Maj

like his wife. was fiiends with the

Testimony from a friend may not carry the same weight as testimony from a supervisor. The fac t
finders may assume a bias on behalf of the friend. LT
with LT Becker in the days leading up to Mrs.
interactions that LtCol

has some speci fie interactions
death, but he <lid not have the everyday

did. And again, as an equal vice a supervisor, LT

testimony may not can y the same weight as LtCol

testimony. LtCol

interactions with LT Becker that were similar to those of LtCol
daily interactions like LtCol

had some

but he did not have the

did.

The Government claims that they cannot locate LtCol

and that the Defense has not

satisfied the requirements of R .C. M. 703. First, it should be noted, that the De tense contacted
LtCol

using the contact information prov ided by the Government. And second, LtCol
is on active duty in the U .S. Army. Certainly the Government has in its possession the

capabilities to locate this 05.

4
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D. Ms.

The Government has denied Ms.
very often. Ms.

see Mrs.

as being not relevant or necessary since she did not
was a close friend of Mrs.

going back to at

least 2007. The two women maintained close contact via electronic means even after Mrs.
married LT Becker and moved away. Ms.

can testify about the nature of the

Becker·s marital relationship going back to its very beginning. This foundational information is
vital to the Defense as it is the Defense theory that it was the end of this relationship that
contTibuted significantly to Mrs.
also appears to object to Ms.

because she did not have significant in person contact with

the Beckers close in time to Mrs

death. It s hould be noted that Ms

contact

is on par with two witnesses the Government intends to call, Mr.

with Mrs.
Ms.

decisions on the night of her death. The Government

These two witness were also fti ends of Mrs.

and

who had limited in person

contact with her following her marriage to LT Becker. Based on the length of her relationship
with Mrs.

can effectively contradict some of the Government witnesses who

Ms,

onJy knew Mrs.
about Mrs.

for less than two years. In addition to providing background information
relationship with her husband, sh e can testify about communications Mrs.

shared with her in December of 2014 through the swnmer of 20 15. Most importantly,
based on interactions during December 20 14 and January 2015, Ms.

can discuss Mrs.

attitude toward her man-iage as she remained in Florida and when she returned to
. Ms.

nd not LT Becker, will provided

who is a friend of Mrs.

testimony that directly contradicts the testimony of Mr.
how Mrs.

Celt about LT

Mr.

and others regarding

Fu1ther, she communicated with Mrs.

summer of2015 and can provide testimony as to the state of Mrs.

in the

feelings at that time.

Given that the Government intends to call multiple witnesses with similar interactions and that
the charged conduct covers a time period in which this longtime friend personally interacted with
Mrs.

Ms.

is relevant and necessary.

E. Mr.

5
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interviewed Mr.

Mr.

sho11ly after the events that are the basis for Charge 11

Specification I, an alleged assault in 2013. Mr.

was the front desk clerk to whom Mrs.

first repm1ecl being assaulted. When interviewed by the trial counsel and NCf S on 16
January 2019, Mr.

stated that he observed red marks on the neck area of Mrs.

went on to describe how it looked like Mrs.

Mr.

had been manhandled.

previously, back in 2013, Mr.

However, when interviewed by Mr.
stated that there were no marks on Mrs.

specifically

that evening and that it simply looked like she

had been crying. This was documented in an interview summary prepared and s igned by Mr.
. Given the scant evidence the Govenunent has for this charge, a witness testifying that
he observed injuries on the neck of Mrs.

would be significant to say the least. Mr.

is relevant and necessary to impeach Mr.
states that there is no evidence that Mr.
consideration. Even if Mr.

In their denial. the Government also

remembers this interview. This is not a material

had no recollection, he would be relevant and necessary to

lay the foundation to refresh his memory with the use ofhis repo11 or for past recollection
recorded.

F. SFC

The

and Mrs.

are relevant and necessary because they were in the neighboring room during the

evening when M1·s.

claimed to have been assaulted. Both of the

did not hear anything that sounded like a fight or altercation. SFC
awakened during the night by any noises. Mrs.

state that they
states that he was not

states that she heard furniture moving

around for about an hour or so, but heard no screams of anything to indicate an assault. The
Government claims that these witnesses provide little assistance to either side because they did
not hear anything. ft is that ve1y fact that the Defense desires to introduce. The absence of
screams or other noises indicating an ongoing assault is relevant to whether or not an assault
occurred that evening.

The Government claims that they cannot locate the

and that the Defense has not

satisfied the requirements of R.C.M. 703. There is no indication that SFC

is no longer on
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active duty in the U.S. Anny. Ce11ainly the Government has in its possession the capabilities to
locate this solider.

4. Relief Requested.

The Defense requests that the Military Judge order the Government to produce the requested
witnesses and the requested alternative means of testimony.

5. Oral Argument.

UnJess the Government concedes the motion or this Com1 grants the relief on the basis of
pleadings alone, the Defense requests oral argument on this matter.
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NAVY-MARINE CORPS TRIAL JUDlClARY
JUDICIAL CIRCUIT
GENERAL CO URT-MARTIAL
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}

4

THE UN ITED STATES OF AMERICA
v.

CRAIG R. BECKER
LT
USN

GOVERNMENT RESPONSE TO
DEFENSE MOTION TO COMPEL
PRODUCTION O F WITNESSES
6 DECEMBER 2019

5

6

I. Nature of the Motion. The Government respectfully requests that the Court deny the

7

Defense·s Motion to compel witnesses.

8

2. Burden of Proof. The Defense has the burden under R.C.M. '703{c)(2)(B)(i) to provide a

9

synopsis of the expected testimony sufficient to show its relevance and necessity. T hey have not

JO

done so.

11

3. Statement of Facts.

12
13

14

15
16

17

a. For the purpose of this motion, the Government conc urs w ith the Defense's summary
of facts.

b. The Govemment responded to the Defense witness request dtd 6 November 20 l 9 on
19 November 20 l 9, approving 27 witnesses.
c. Mrs.

and n ever associated with her outside of

joint couple events.

18

d . Ms.

19

e. Mr

20

was only an acquaintance o f

stated that she loved her daughter and showed no signs o f suicide.
~ Ms.

, and Mr.

all interacted w ith the victim on the

day of her death and all will be produced at trial.

2J

f. LTC

worked w ith LT Becker before and afte r

22

g. LTC

and LT

23

death .

both worked in the same bui lding and interacted with

LT Becker on an almost daily basis.
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h. Ms.
2
3
4

after she leti

i. Ms.

had only tlu-ee to four interactions with

after the

arrived in

and two were random meetings, they other electronic communications.

j . Ms.

6

k. Mr.

did not have

phone number w hi le

interviewed Mr.

lived

in

.

however. this interview was not

tecorded and we only have a summary of that interview.

8

I. Mr.

9

m. The D efense has provided no contact information for Mr. or Mrs.

Io

area

in September of 2008. They onJy had thJee in person meetings after that and two were random.

5

7

had very limited interaction with

has only faint memories of th is case.
only stating

that the contact information was in the possession o f the Government.

11

n. Mr.

12

to find Mr. and Mrs.

13

o. MJ.

14

p. M rs.

is no longer on active duty. The Govetnment has made numerous attempts
but have been unable to fi nd them.
stated he was a heavy sleeper and did not hear anything ..
stated she may have been awake during that time, she did hear furniture

15

moving around, but no screams.

16

4. Authorities cited.

17

a. Rules for Cou1is-Ma1tial (R.C.M .) 703, Manua l f or Courts-Martial (M.C.M.) 20 l6 Ed.

18

b. United States v. Hampton, 7 M.J. 284, (C.M.A. 1979).

19

c . United States v. Williams, 3 M.J. 239, (C.M.A. I 977).

20

d. R .C.M. lOOL M.C.M. 2016 Ed.

21

22

23

5. Discussion
R.C.M. 703(b) prov ides that each party is entitled to the production of any w itness w hose
testimony on a matter at issue on the merits would be relevant and necessary. M.R.E. 40 1

2
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defines --relevant evidence·• as evidence having any tendency to make the existence of any fact
2

that is of consequence to the- determination of the action more or less probable than it would be

3

without the evidence. Relevant testimony is necessary when it is not cumulative and will

4

contribute to a party·s presentation of the case in some positive way on a matter in issue. M.R.E.

5

703(b )(I), Discussion.

6

The testimony of a witness is material when there exists a reasonable likelihood that his

7

or her testimony will have an effect on the judgment of the fact-finders at trial. 1 If the testimony

R

of a particular witness is material. the live presence of that witness must be furnished or the

9

proceedings abated, unless in the discretion of the trial judge, the testimony of that witness

JO

would be merely cumulative to the testimony of other defense witnesses. 2
After the defense demonstrates that witnesses are material and necessary. however, the

JI
12

witness must be produced in some fonn. Personal attendance of the witness is detennined in

13

light of the following factors:
[ fJssues involved in the case and importance of requested witness to those issues;
whether witness was desired on merits or on sentencing; whether testimony of
witness would be merely cumulative; availability of alternatives to personal
appearance of witness such as depositions, -inte1rngatories, or previous testimony;
unavailability of witness; whether requested witness is in the anned forces or
subject to military orders; and whether absence of witness will adversely affect
accomplishment of an impo1tant military mission or cause manifest i1tjury to the
service. Considerations other than materiality have no role in dete1111ining whether
the Government must produce a requested witness: thus, inconvenience, cost, or
distance of the witness from the place of trial are not considerations allowing the
Government to escape its responsibility for prov iding witness. 3

14
15

16
17

18
19

20
21

22
23
24
25

R.C.M. (c)(2)(B)(i) states that the Defense is required to provide name, telephone

26

1 U nited

States v. Hampton, 7 M.J. 284. 285 (C.MA 1979),

~ United States v. Williams, 3 M.J. 239, 243 (C.M.A. l 977).
i

Id.

3
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number, if known, and address or location of the witness such that the witness can be found upon
1

the exercise of due diligence and a synopsis of the expected testimony sufficient to show its

3

relevance and necessity.

4

a. Mrs.

5

Mrs.

was no more than acquaintance to

They never associated with each

6

other one on one. All of their interactions were because their husbands worked together and

7

associated with each other outside of work. Major

8

as well. During the investigation, none of

9

either and law enforcement never inte1viewed her. How a person acts in a public setting with an

10

acquaintance is different from how they talk, act and behave amongst their friends. The Defense

11

has not met their burden that th.is witness is relevant and necessary, they don't even provide a

11

statement, and produced no evidence in support of their motion regarding Mrs.

]3

Mrs.

14

period and thus was not there dlli-ing the divorce process.

will testify that the two were not close,
ftiends or family ever mentioned Mrs.

in May 2015 and had no interaction with the

left

15

b. Ms.

16

111e Defense seeks Ms.

Lastly,

after that time

because she can discuss the behavior o

on the

17

day of her death and she worked with her on a daily basis. Mr.

IR

and will be a Government witness, met with

19

(Defense requested witness) and

20

with

21

Ms.

22

will be produced at the trial. In addition, many witnesses can testify that LT Becker's job took him

and ate Lunch with
Lastly, Mr.

who will be produced

on the day of her death. Mr.

a

(Government witness) both worked
on the day of her death. This will cover the same testimony of
also interacted with

during the morning of her death and

away from the family and that it was hard on the family; that is the same situatiot1 as almost all
24

military families. Ms.

says the same things as all of her friends: they don' t think

was

4

Appellate Exhibit LVIII
Page 4 of 8

suicidal, she was happy on the day of her death and showed no signs of committing suicide, that she
2

loved her daughter and wouldn't comm it suicide. Fu1ther, even the limited amount of testimony

3

she could provide could also be provided by several witnesses already produced by the

4

Government to inc lude

5

seemed to be amicable.

6

c. L TC

7

, who testified at the last motion hearing that the divorce

, USA;

LTC

finally responded to the Govenunent and he has spoken to us. He confomed

s

that he had daily interactions with LT Becker, but that they were not friends and only interacted

9

during work. LTC

testimony is cumulative with LT

and LtCol

10

who also worked with LT Becker and will testify to the same items as LTC

11

Government is wi lling to produce LTC

L2

produced as they will both say identical things and are thus are cumulative with each other and

13

LtCol

14

d. Ms.

15

Ms.

The

if the Defense agrees not to have LT

stated that she only communicated with

every couple of months after
in August 20 13. She did

16

they moved to Norfolk in September 2008 until they moved to

17

meet the

18

once or twice during the duration. electronically or on the telephone. This is because

19

deleted her Facebook page and they lost touch with each other. However, while

20

in Patis for thJee days in 201 3. While in

, she only talked to

lived in

they did randomly m eet each in the Atlanta Airport in December 20 14 as the two sat

21

next lo each other on the flight from Atlanta to Jacksonville, FL. Their last interaction was

12

another random meeting at the post office in January 2015. This is not the type of interaction

23

someone has with a close f1iend. Ms.

24

September 2008 and had very little interaction with her over the next seven years . Lastly, the

lost m ost of the contact with

starting in

5
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Government at this rime does not intend to call Mr.

or Mrs.

to talk about

2

LT Becker's marriage: both of these w itnesses are being called for other matters. The

J

Government agrees that all three had very limited interactions with

4

life and none provide very relevant m aterial on the marriage.

5

e. Mr.

6

Dtlfing conversations w ith the Government' s paralegal, Mr.

7

tnemory of the incident. The Defense is trying to impeach Mr.

S

interview, drafted and signed by Mr.

9

refresh the memory o f Mr.

Io

and

during the end of her

had almost no
with a summary of an

The Defense has fail ed to sh ow that they can

. They would likely attempt to impeach Mr.

on a

statement that he cannot remember, about an interview that he cannot remember.

11

f. Mr.

12

Mr.

and Mrs.
is no longer in the military as of 1 November 20 I 8. The Defense has not

U

provided any cu1Tent contact infonnation for Mr.

14

M.R.E. 703(c){2)(B)(i). In addition, it is our belief that the Defense has never spoken to either

15

witness. The Government has gone to great lengths to contact these witnesses and has come up

16

empty handed. NCIS has used databases to attempt to obtain contact info rmation for the

I7

and the Government has contacted three separate e-mail addresses and 12 separate phone

18

numbers to no avail. The Government cannot produce a witness that the Defense cannot fi nd.

19

R.C.M. 703 has recently changed to require the Defense to assist the Government in production

20

of their own witnesses. The Defense is now required to produce phone numbers for the

21

witnesses. One would assume the drafters of the new R.C.M. 703(c)(2)(B)(i) meant valid phone

...,...,

nw11bers to assist the Government and to put some o f the responsibility on the Defense.

or Mrs.

as required by

6

Appellate Exhibit LVII I

Page 6 of 8

Even if found, these two witnesses are not relevant or necessary. Mr.

stated that

2

he is a heavy sleeper and did not hear anything that night. The fact that Mr.

is a heavy

3

sleeper and he did not hear anything makes him irrelevant, because he cannot add anything to the

4

facts. As for MJ·s.

5

screams. The Defense has not met their burden; they provide no additional infonnation from

(,

Mrs.

7

specific details and is only a summary of an interview. The De fense has the burden of stating

8

why this witness is relevant and necessary, yet they have failed to do that in their motion and

9

their initial witness request. Without fmther info1mation, Mrs.

she mentions that she did hear furniture being moved but did not hear

and her statement that she provided to law enforcement in 2013 is limited. It lacks

should be deemed not to

lo

be relevant or necessary.

11

6. Evidence. The Government offers the fo llowing documentary evidence in support of this

12

motion:

Telephonic testimony of
Govt. Exhibit 72 - Defense Witness Request;

13
14

Govt. Exhibit 73 - Government Response to Dt::fense Witness R equest;

15

Govt. Exhibit 74 - M s.

statement;

Hi

Govt. Exhibit 19 - Mr.

17

Govt Exhibit 22 -Mr.

18

Govt. Exhibit 55 - Ms.

19

Defense Exhjbit EEEE pages 4 and 5 summary of LTC

20

interview;
inte rview;
interview;
a11d LTC

interviews

21

Govt. Exhibit 75 - CD of Ms.

22

Govt. Exhibit 76 S ummary of LT Becker' s history of assignments;

')~

Govt Exhibit 77 - Mr.

- -)

interview;

Statement dtd 9 Sep 13;

7
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Govt. Exhibit 78 - E-Mail from LNC

explaining conversation with

and Ms.

2

Govt. Exhibit 79 - E-Mail from LNC

3

explaining attempts to contact the

4

Govt. Exhibit 80 -

5

summary of interview.

6

7. Oral A rgument. The Government does desire to make oral argument on this motion.

7

8. Relief Requested. The Court should deny the Defense·s Motion to compel witnesses.

8

9

PAUL T. HOCHMUTH
LCD R. JAGC, USN
TRlAL COUNSEL

10
11

12
13
14
15

16
17

CERTIFICATION OF SERVICE

18

A true copy of this motion was served on the Court and Defense cow1sel on 6 December

19
20

2019.

21
22

PAUL T. HOCHMUTH

23
24

LCDR, JAGC, USN
TRIAL COUNSEL

25
26
27
28
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NAVY-MARINE CORPS TRIAL JUDICIARY
JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

UNITED STATES
v.

CRAIG R. BECKER
LT/0-3
U.S.NAVY

DEFENSE MOTION FOR
APPROPRIATE RELIEF:
REQUEST FOR INSTRUCTION
DEFINING .. PHSYICALLY AND
EMOTIONAL Y ABUSE"
22 NOVEMBER 2019

I. Nature of Motion

Pursuant to R.C.M.906(b) and R.C.M. 920(e)(7), the Defense respectfully moves this court
to provide the parties with the definition of ··physically and emotional abuse" that will be
included in the instruction for Charge m.
2. Summary of Facts

The Government has charged LT Becker with physically and emotionaUy abusing his late
wife.

3. Discussion
T he Defense cannot prepare for the case without a clear understanding of what the
Government must prove beyond a reasonable doubt in order to prove Charge m and its sole
specification. This requires a definition of both physical and emotional abuse.
For physical abuse, the Defense requests this court rely on the definitions from battery found
within Article 128 with the additional requirement of specific intent.
For emotional abuse, the Defense requests this court rely on the standard definitions related
to the tort Intentional Infliction of Emotional Distress ( IIED). There i.s no military or civilian
crin,e similar to "emotionally abuse.'' At a minimum. any attempt to criminalize this type of
behavior should have to at least meet the standard 's required for civil liability. Whjle each state
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is different in its application of IIED, there are four common elements: I) extreme or outrageous
conduct 2) done with an intent to cause emotional distress 3) resulting in actual emotional
distress 4) that emotional distress was in fact caused by the conduct. Extreme or outrageous
conduct is conduct that transcends all bounds of decency. The intent required is such that the
accused must not only have intended to do the act, but must also have intended that the act cause
emotional distress. Emotional distress does not require physical symptoms but it does require
that a person has suffered more than a reasonable person could be expected to endure. 1

4. Relief Requested.
The Defense requests that the Milita1y Judge provide the parties with, at a minimum, an
outline of the definitions that will be used for the instructions for Charge Ill and its sole
specification. The Defense further requests that the court rely in part on Article 128 and state
law governing TIED.

5. Oral Argument.
Unless the Government concedes the motion or this Court grants the relief on the basis of
pleadings alone, the Defense requests oral argument on this matter.

Detailed Defense Counsel

1

JR A.LR. 4•h 998 provides a large number of cases and references to various state laws on IIED.

2
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NAVY-MARINE CORPS TRIAL JUDICIARY
JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

THE UNITED STATES OF AMERJCA
v.

GOVERNMENT RESPONSE TO
DEFENSE REQUEST FOR
INSTRUCTION DEFIN lNG PHYSICAL
AND EMOTIONAL ABUSE.

CRAIG R. BECKER
USN
LT/O-3

I. Nature of the Motion. The Government respectfully requests the coUJt provide the below
instniction and definitions to the members for Charge Ill and not utilize the requested definitions
proposed by the Defense.
2. Statement of Facts.

a. For the purpose of this motion, tJ1e Government agrees with the Defense's Statement of
Facts.
b. In addition, the Government provided the Defense with a Bill of Pa1ticulars on 25 June
20 19, pe11aining to Charge 111 and its sole specification.
3. Discussion.
The Gove11m1ent has charged the accused with "wrongfully and dishonorably, physically
and emotionally abuse his wife . .. " The "physical hann·· within Charge III is specifically
referencing when the accused forced his wife to wa lk from their apartment located at
to the local hospital
The walk is about 2. 1 km in distance and the victim was in agonizing pain due to
The "emotional abuse" is the acts as set fo1th in the Bill of Particulars a - f and h

k.
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There is no federal statute directly on point and there is no punitive article in the
U.C.M.J. directly on point for domestic violence. However, SECNAVTNST 1752.JB defines
domestic abuse, in pa1t, as

..a pattern of behavior in emotional/psychological base, economic control, and/or
interference with p ersonal liberty that is dire(;ted towards a person of the opposite sex who is: I )
a cu1Tent or fonner spouse, 2) a person with whom the abuser shares a child in command and 3) a
current of fo1mer intimate partner with whom the abuser shares or has shared a common
domicile.''
R.C.M 920(i..:) states that either ~itlc may mah a request li_ir instru('tions to be giYen to tin.:

1111;111b1.:r~ by 1hc Military Judge R.C. M. 920{c) sets forth the required instruttinns thnt must be

provided, including the elements oCthc olTcnsc. and R.C.M . 910{e)(7) stales. ··such other
expJanations, descriptions, or directions as may be necessary and which are properly requested
by a party or which the military judge dct1.:nni11c!; .... "

The Defense requests the instruction for battery to be given for physicaJ abuse and the
tort instruction for intentional infliction of emotion distress (JIED). These two instrnctions are
not appropiiate in our cun-ent situation because they do not appropriately address the charged
crime. That is why approximalely 38 statc:s place spl:cilic domestic vio lence definitions and
penalties within their criminal code. Within these st~llutc:s arc hroud definitions that include
phy~kal abuse, sta lking, hurassment and. in some instances, nonphysical ahuse inc luding

intimidation and emotional abuse.

In U.S. v. Ashby, the C.A.A.F. analyzes the charging of an en.umerated offense as an
Aiticle 133 offense. 68 M..I. I 08 (C.A.A.F. 2008). Tn Ashby, the Government charged the
accused with an Alticle 133 offense, but used the language of Atticle 134 (Obstruction of
Justice). The coutt rightfully concluded that the Military Judge appropriately used the terms
from the Obstruction of Justice offense to instruct the members. 1n our case, the Government has

2
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not charged an enumerated offense from the Code. Instead, the Government charged the accused
with Physical and Emotional Abuse of his spouse; in laymen 's terms. domestic violence. Thus.
the code does not at the time of the offenses have a statute on point to cover the accused's
actions and thus the Defense· s suggestion of using terms from A11icle l 28 " battery'" and the tort
offense of l lED is not appropriate. The better option is to look at the states of our Union.
Below we will highlight three states, Colorado. De laware, and New York. However, Maine (Me.
Stat. tit. 19-A,

~

4002), and New Hampshire (N.H. Stat. § l 73~8: l) should not be overlooked.

Colorado Stat. 14 -101 and Colo. Rev. Ann Section 18:
"(2) "Domestic abuse" means any act, attempted act, or threatened act of violence, stalking,

harassment, or coercion that is committed by any person against another person to whom the
actor is currently or was fonnerly related, or with whom the actor is living or has lived in the
same domicile, or with whom the actor is involved or has been involved in an intimate
relationship. For purposes of this subsection (2), "coercion" includes compelling a person by
force. threat of force, or intimidation to engage in conduct from which the person has the right or
privilege to abstain, or to abstain from conduct in which the person has a right or privilege to
engage.

Delaware. TitJe 10, Section 1041:
" (I) "Abuse" means conduct which constitutes the following:

a.

lntentionally or recklessly causing or attempting to cause physical injury or a sexual offense,

as defined in § 761 of Title I I ;
b.

lntentionally or recklessly placing or attempting to place another person in reasonable

apprehension of physical injury or sexual offense to such person or another;

3
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c.

Intentionally or recklessly damaging, destroying or taking the tangible property of another

person:
d.

Engaging in a course of a tanning or distressing conduct in a manner which is likely to cause

fear or emotional d istress or to provoke a violent or disorde1·ly response:
e.

Trespassing on or in property of another person, or on or in prope1ty from which the

trespasser has been excluded by court order;

f.

Child abuse, as defined in Chapter 9 of Title 16;

g.

Unlawful imprisonment, kidnapping, interference with custody and coercion. as defined in

Title 11: or
h.

Any other conduct which a reasonab le person under the circumstances would find

threatening or hannful.
(2) "Domestic violence" means abuse perpetrated by one member against another member of the
follow ing protected classes:
a.

Family ... :"
New York Consolidated Law Article 6-a - Domestic Violence Prevention Act 459-a.

"Victim of domestic violence" means any person over the age of sixteen, any manied person or
any parent accompanied by his or her minor child or c hildren in situations in which such person
or such person's child is a victim of an act which wotlld constitute a violation of the penal law,
including, but not limited to acts constituting disorderly conduct, harassment, aggravated
harassment, sexual misconduct, forcible touching, sexual abuse, stalking, criminal mischief,
menacing~reckless endangerment, kidnapping, assault, attempted assault, attempted murder,
criminal obstruction of breathing or blood circulation, or strangulation; and
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(i) such act or acts have resulted in actual physical or emotional injury or have created a
substantial risk of physical or emotional haJ1n to such person or such person's child; and
(ii) such act or acts are or are alleged to have been committed by a famil y or household
member.
Lastly, there has much discussion during our motion practice in this case regarding the
word ·'dishonorably." The Defense has repeatedly stated that they cannot find a definition for
th.is word. The Benchbook does tell us under the definition and other instn:iction section for
Failing, Dishonorably, to Pay Debt and Failure to Keep Promise to Pay Debt, that:
A failure to pay a debt is "dishonorable" irthe fa ilure is (fraudulent) (deceitful ) (a
willful evasion) (in bad faith) (based on false promises) (a grossly indifferent
attitude toward one's just debts)(_ _ ___).
A failure to keep a promise to pay a debt is "dishonorable" if the failure is

characterized by (fraud) (deceit) (willful evasion) (demonstTable bad faith) (false
promises) (a grossly indifferent attitude toward one' s just debts).
Further, severaJ military cases have touched on dishonor in their rulings. See. U.S. v.
Meakin, 78 M .J. 396 (C.A.A.F. 20 18 ). Meakin states that a "clear and present danger"

standard should be utilized when addressing an officer' s free speech, which is protected
by the First Amendment of the U.S. Constitution. However, in our case the First
Amendment does not protect emotional abuse by the accused. Thus, as in Meakin, the
clear and present danger language is not needed and should not be instructed on. Fu1ther,
Meakin. quoting U.S . v. Lofton, 69 M.J. 386, 388 (C.A. A.F. 20 11 ). states, '"'T he gravman
of the offense (Article 133) is that the officer·s conduct disgraces him personally or
brings dishonor to the mi litary profession such as to affect his fitness to command the
obedience of his subordinates so as to successfully complete the military mission." U.S.
v. Meakin, at 403.

s
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Based upon SECNA VfNST 1752.3B and the relevant state statutes the
Government requests the following instructions.

Charge Ill, Sole Specification
In the specification of Charge Ill, the accused is charged with the offense of Conduct
Unbecoming an Officer and a Gentleman, in violation of Article 133, UCMJ. ln order to find the
accused guilty of this offense. you must be convinced by legal and competent evidence beyond
reasonable doubt:

( 1) That at or near

on divers occasions between about 2 Aui;,rust 2013 and

about 8 October 2015, the accused did wrongfully and dishonorably, physically and emotionally
abuse his wife

and

(2) That, under the circumstances, the accused·s conduct was unbecoming an officer and a
gentleman.

Definitions and Other Instructions:
Conduct unbecoming an officer and a gentleman means behavior in an unofficial or private
capacity which, in dishonoring or disgracing the individual pet·sonally, seriously detracts from
your standing as a commissioned officer. ·' Unbecoming conduct" means misbehavior more
serious than slight and of a material and pronounced character. It means conduct morally
unfitting and unworthy rather than merely inappropriate or unsuitable m isbehavior, which is
more than opposed to good taste or propriety.
Dishonorably means that the accused' s conduct disgraces him personally or brings dishonor to
the military protession.
Physically and Emotionally Abuse means any act, attempted act, or threatened act of violence,
stalking, harassment, coercion, damaging/destroying or taking the tangible prope1ty, pattern o f
psychological control. and economic control, that is committed by the accused against his
spouse. For purposes ofthis_subsection. "coercion" includes but is not limited to compelling a
person by force, threat of force, or intimidation to engage in conduct from which the person has
the right o r priv ilege to abstain, or to abstain from conduct in which the person has a right or
privilege to engage. ln addition, for the purpose of th_is subsection ''psychological control"
includes but is not limited to electronic monitoring, conh·olling whom a person speaks to and
visits with and what the person purchases and does not purchase.
4. Oral Argument. The Government desires oral argument on this motion.
6
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5. Relief Requested. The Government respectfully requests the Court deny the accused's
motion to use the definitions from Article 128 (Battery) and the t011 offense of IIED and utilize
the instructions and definitions proposed by the Government.

Pau l T. Hochmuth

CERTIFICATE OF SERVICE
I hereby ce11ify that, on 4 December 20 19, I caused a copy of this motion to be served
on the Defense counsel and the Court.

Paul T. Hochmuth
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NAVY-MARINE CORPS TRIAL JUDICIARY
JUDICIAL CIRCUIT
GENERAL COURT-MARTlAL

DEFENSE MOTION FOR
APPROPRIATE RELIEF:
EXCLUDING REFERENCE TO
CREMATION

UNITED STATES

v.
CRAIG R. BECKER
LT/O-3
U.S.NAVY

22 NOVEMBER 2019

l. Nature of Motion
Pursuant to R.C.M. 906(b)( l3) and M.R.E. 404, the Defense respectfully moves th.is court
for an order in limtne prohibiting the Government from offering evidence that LT Craig Becker
had Mrs.

remains cremated.

2. Summary of Facts
I) On 8 October 20 15. Mrs.

ell from her apaitment window and ultimately died.

2) On 9 October 2015, the external p01tion of Mrs.

remains were examined by

medical personnel and a ven.ipuncture was completed to obtain samples for toxicological
testing.
3) On 11 October 2015, the

at1thorities conducted an autopsy on Mrs.

remains which included taking additional samples for toxicological testing.
4) On 16 October 20 l5, Mrs.

remains are cremated.

5) On 30 July 20 18. the United States preferred an Article 134 charge against LT Becker
stating that he wrongfully endeavored to impede the investigation into Mrs.
death by attempting to cremate Mrs.

in an effort to destroy evidence.

6) On 25 .Januaiy 2019, the Un.ited States dismissed this charge.
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3. Discussion of Law

M.R.E. 404(b) states that evidence of a c rime, wrong, or other act may not be used to prove
character or to show that a person acted in accordance with the character indicated by the crime ,
wrong, or other act. Wrongfully attempting to interfere w ith a c riminal investigation by
attempting to destroy evidence is certainly a crime, wrong, or o ther act that is covered by M.R.E.
404(b).
The admissibility of evidence covered by M.R.E. 404(b) is reviewed using he three part test
artic ulated in U.S . v. R eynolds, 29 M.J. I 05 (C.M.A. 1989). The test is as follows:

l. Does the evidence reasonably suppo11 a finding by the coutt members that the accused
committed the prior critne, wrong, or act?
2. What fact of consequence is made more or less probable by the existence of this
evidence?
3. ls the probative value substantially o utweighed by the danger of unfa ir prejudice?
T he first prong ot· Reynolds requires that a prcpunclcra11cc nf' the cvide ncl! reasonably
suppons a finding that thl! appellant committed the uncharged act. United States v. Monison, 52
M.J. 11 7, 12 1-22 (C.A.A.F. 1999) (citing Huddlesto n v. United States, 485 U.S. 68 1, 690, 108 S.
Ct. 1496, 99 L. Ed. 2d 771 (1988)). The G overnment cannot meet the first prong of the
Reynolds test with regard to this alleged act on the part of LT B ecker. Throughout the entire
investigation there is no t any admissible evidence that suggests LT Becker attempted to speed up
the process of cremating Mrs.

remains or that he did so for the purpose of destroying

evidence.
The Defense concedes that if the Government could present suffic ient admissible evidence to
support a finding that LT Becker attempted to speed up the crematio n process in order to destroy
evide nce, then the second prong of the R eynolds test would be met. T his evidence could be used
as consciousness of guilt. H owever, based on the actual evidence in this case, all the
Government can show is that LT Becker ultimately had his late w ife's remains cremated after a ll
investigative steps had been taken. The mere act of choosing cremation over o ther optio ns of
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handling the remains of a family member makes no fact of consequence more or less likely. As
such, the Government cannot meet the second prong of the Reynolds test.
Additionally, the Government cannot satisfy the third prong of the Reynolds test. As
discussed above, the probative value of choosing to cremate a family member's remains is very
low if not nonexistent. On the other hand, the danger of unfair prejudice is extremely high.
Simply mentioning that LT Becker had Mrs.

remains cremated may cause the members

to improperly speculate about LT Becker's motives for doing so. And, g iven that the
Government cannot show that LT Becker attempted to speed the process of cremation along or
that be had ill intent in making the choice fo r cremation, this speculation would constin1te unfair
prejudice.
4. Relief Requested.

The Defense requests that the Militaty Judge exclude all evidence relating to the cremation of
Mrs.

remains.

5. Oral Argument.

Unless the Government concedes the motion or this Court grants the re1ief on the basis of
pleadings alone. the. Defense requests oral argument on this mat1er.
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NA VY-MARINE CORPS TRJAL JUDICIARY
JUDICIAL CIRCUrT
GENERAL COURT-MARTIAL

THE UNITED STATES OF AMERICA
v.

GOVERNMENT 'S RESPONSE TO
DEFENSE'S MOTION TO EXCLUDE
REFERENCE TO CREMATION

CRAIG R. BECKER
LT/0-3
USN

l . Nature of the Motion. The Government has no intent to offer any evidence that LT Craig
Becker had

remains cremated o r requested to have her rema ins c rema ted. The

Government does not intend to even mention cremation or ask any witnesses w hat happened to
re mains. However, the Government reserves the right in rebuttal to bring this evidence
to lig ht if the Defense argues o r suggests that additiona l tests sho uld have been conducted o n

rema ins.

2. Burden of Proof. As the moving party. the Defense bears the burden by a prepo nderance of
the evidence.

3. Statement of Facts.
a. For the purpose of this mo tio n the Government ado pts the Defense Summary of Facts.
4. Oral Argument. The Government does not desire o ral argum ent o n this motion.

Paul T. Hochmuth
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CERTIFlCATE OF SERVICE
I hereby certify that, on 4 December 20 19, I caused a copy of this motion to be served
on the Defense counsel and the Court.

Paul T. Hochmuth
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NAVY-MARINE CORPS TRIAL JUDICIARY
JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

UNITED ST ATES

DEFENSE MOTION FOR
APPROPRIATE RELIEF:
EXCLUDING REFERENCES
INVOCATION OF RIGHTS

v.

CRAIG R. BECKER
LT/0-3

22 NOVEMBER 2019

U.S. NAVY

1. Nature of Motion
Pursuant to R .C.M. 906(b)(l3). M.R.E. 401 and M.R.E. 403 , the Defense respectfully
moves this court for an order in Ii mine prohibiting the Government from offering evidence that
Ms.

requested to speak with her lawyer prior to speaking with NCIS and

that LT Craig Becker did not patticipate in various portions of the
refused to assist the

investigation or

in their investigation.

2. Summary of Facts
1) 1n October 2015, the

authorities opened an investigation into LT Becker

regarding the death of his wife.
2)

Jaw provides suspects the right to remain silent and the right to consult with an
attorney.

3) On 15 June 2016, the

authorities asked LT Becker to take part in re-enactment of

the events of 8 October 2015 and LT Becker declined to participate.
4) On 7 September 2016, LT Becker infom1ed the

authorities that he was not going

to make any statements without his lawyer present.
5) On 7 September 2016, the

authorities asked LT Becker to take a polygraph and

he stated he would have to speak with his attorney first.

6) On 12 April 20 17. the
assessment and through his

authorities asked LT Becker to take a personality
attorney he refused.

Appellate Exhibit LXIII
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7) On 23 March 20 16, Ms.

was interviewed by the

authorities for 6 hours

and 36 minutes.
8) On 19 March 2018, NCIS and the Trial Counsel asked M s.
interview and Ms.

for an additional

said that she did not want to answer any questions without

an attorney present.

3. Discussion of Law
M.R.E. 40 I states thal evidence is relevant if it has a tendency to make a fact of consequence
more or less probable. M .R.E. 403 states that even relevant evidence m ay be excluded if i.ts
probative value is substantially o utweighed by the danger of unfair prej udice.

It is the well-settled law in military courts that it is improper to bring to the attention of the
triers of fact that an accused asse1ied a constitutional or statutory right. "'This principle is
founded upon the o pen-eyed realization that to many, even to those who ought know better, the
invocation by a suspect of his constitutional and statutory rig hts to silence and to counsel equates
to a conclusio n of guilt -- that a truly innocent accused has nothing to hide behind assertion of
these privileges." United States v. Riley, 47 M.J. 276, 279 (C.A.A.F. 1997) (quoting United
States v. Moore, 24 C.M.A. 2 17, J M.J. 390,391, 51 C .M.R. 514 (C.M.A. l 9?6));seea/so
M.R.E. 403 (excluding relevant evidence where "probative value is substantially o utweighed by
the danger of unfait- prejudice"). In his often-cited concun ence in Grunewald v. United States.
Justice Black explains this principal stating that the value of a privilege or right is largely
destroyed if persons can be penalized for relying on it. 353 U.S. 391,425, 77 S. Ct. 963, l L.
Ed. 2d 93 1 ( 1957).
A.LT BECKER'S INTERACTIONS WITH THE
T he decisions made by LT Becker not to patiicipate in or assist in various portions of the
criminal investigation against him make no fact of consequence any more o r less likely.
The fact that he did not assist the

with every one of their requests does not make it more

or less likely that he is in fact guilty. The only possible use for this evidence would be the hope
that the triers of fact would make the improper inference that that a truly innocent accused has
nothing to hide and would have agreed to any and all requests from law enforcement. While LT
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Becker"s decisions to decline various requests were not based on U.S. rights or privileges, the
same principles regarding the admissibility of referencing these decisions should apply in this
law granted LT Becker the right to refuse to answer questions and the right to

case.

consult with an attorney. It is self-evident that contained within the right to remain silent is the

right not to take a polygraph test or participate in re-enactments. To allow the Government in
any way to reference LT Becker's decisions to rely on these rights during the
investigation would in essence destroy the rights themselves. The fact that these were not U.S.
based rights being asserted in no way changes the relevance analysis nor should it change the

M.R.E. 403 analysis.
B. MS.

REQUEST TO CONSULT WITH COUNSEL

The fact that, after providing a six and a half hour long interview to

authorities, Ms.

d id not wish to answer any questions without an attorney makes no fact of
consequence any more or less likely. The only possible use for this evidence would be the hope
that the ttiers of fact would make the improper inference that that a truly honest witness has
nothing to hide and would not have the need to consult with an attorney. This is particularly true
given that in addition to an NCI.S agent, Ms.
fact thal it is Ms.

was being question by an attorney. The

asserting h er right to consult with counsel vice LT Becker asserting

his right does not change the relevance analysis. Unless this cou,t were to find that mere fact of
desiring to speak w ith a lawyer was evidence of consciousness of guilt or somehow indicated
something other than the desire to understand ones rights, this evidence has no probative value.
On the other hand, the danger of unfair prejudice is significant as many people, even toughs who
ought to know better, will draw negative inferences from the fact that a witness wanted to speak
with a lawyer,

4. Relief Requested.
The Defense requests that the Military Judge exclude all references to LT Becker asserting a
right or refusing to assist the

investigation and a ll references to Ms.

request

to speak with an attorney .

5. Oral Argument.

3
Appellate Exhfbit LXIII
Page 3 of 4

Unless the Government concedes the motion or this Cmut grants the relief on the basis of
pleadings alone, the Defense requests oral argument on this matter.

· ense Counsel
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NAVY-MARINE CORPS TRIAL JUDICIARY
JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

The United States of America

v.
CRAIG R. BECKER
LT/0-3
USN

GOVERNMENT RESPONSE TO
DEFENSE MOTION FOR
APPROPRIATE RELIEF: EXCLUDING
REFERENCES INVOCATION OF
RIGHTS

6 December 2019

1. Nature of the Motion. The Government respectfully requests the Cou,1 deny the Defense

motion to preclude the Government from offering evidence that Ms
requested to speak with her lawyer prior to speaking w ith NC IS. The Government agrees that it
will not offer evidence that the Accused declined to participate and refused to assist in various
po11ions of the

investigation.

2. Summary of Facts. For purposes of this motion. the Government agrees w ith the Defense's
sunu11ary of facts.
3. Discussion.

A. THE LAW DOES NOT LIMIT THE GOVERNMENT FROM IMPEACHING A
NON-ACCUSED WITNESSES FAILURE TO PROVIDE A STATEMENT OR
COOPERATE IN AN INVESTIGATION

Lt is well establ ished that that the Government cannot bring an Accused invocation of a
constitutional or statuto1y right to the attention of the trier of fact. There is absolutely no case law
that prevents the Government from impeaching a non-accused witness using his or her actions in
refusing to make a statem ent or cooperate in an investigation. The prohibition on using an
Accused' s invocation of a right is not based on a lack of relevancy. but rather that. as the
Defense points out, it destroys the right if a person is penalized fo r invoking it.
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Use o r Ms.

refusal to cooperate is not penaliz ing her for exercising her right

because she is not the person on trial. Therefore, the only issue is whether such information is
relevant for the trier of fact under M.R.E. 401 and 402. The Government submits that this
evidence is relevant because it goes to impeach Ms.

concerning her bias and

cred ibility. The Government is allowed to impeach Ms.

under M.R.E. 608(c). Given

was never suspected of committing an offense (she was in the U.S. during

that Ms.

the charged offense) and also that she was not subject to the U.C.M.J. shehad no need to consult
an attorney or have one present whi le being questioned. It is fair for the members to take this
into consideration when weighing her testimony as M.R.E. 608(c) allows. She will be free to
provide an explanation as to why she refused to cooperate, but the Government should be able to
introduce the evidence and argue that more logically it is because she has a bias towards the
Accused and against the Government and therefore the members should doubt the credibility of
her testimony.
4. Oral Argument. The Government desires oral argument on this motion.
5. Relief Requested. The Government respectfull y requests the Court deny the Defense motion
to preclude the Government from offering evidence that Ms.

requested to

speak with her lawyer prior to speaking with NCIS. The Government agrees that it w ill not offer
evidence that the Accused declined to participate and refused to assist in various portions of the
investigation.

Paul T. Hochmuth
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CERTIFICATE OF SERVICE
I hereby certify that, on 6 December 201 9, I caused a copy of this mo tion to be served
o n the Defense counsel and the Cou11.

Paul T. Hochmuth
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NAVY-MARINE CORPS TRIAL JUDICIARY
JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

UNITED STATES

DEFENSE MOTION FOR
APPROPRIATE RELIEF:
EXCLUDE THE IMPROPER
OPINIONS OF WITNESSES

v.
CRAIG R. BECKER
LT/0-3
U.S. NAVY

22 NOVEMBER 2019

I. Nature of Motion
Pursuant to R.C.M.906(b) and R.C.M. 920(e)(7), the Defense respectfully moves this court
to exclude improper opinions and character evidence of w itnesses.

2. Summary of Facts
The Defense has interviewed a significant number of w itnesses in this case to inc lude law
enforcement, fri ends, co-workers , and experts. The witnesses have provided the Defense the
facts they intend to testify at tiial. Many witnesses, including

nationals, have troubling

opinions that are not admissible in a cou1t of law .

Some of the witnesses intend to testify that Mrs.

was murdered, killed , or was a

victim. While other witnesses desire to testify as to the type of scream they heard such as. ··sh e
screamed like she was being attacked or it was not a scream from someone committing suicide."
There are some lay witnesses that will attempt to offer their expert opinions on how the marks
were made on the roof or how Mrs

was s itting on the window.
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There are many lay witnesses that desire to testify about character evidence such as the type
of peQPle that Mrs.

would not hang out with and that she would not have committed

suicide. There are also witnesses that will testify That

had too much to Iive for to

commit suicide or that she dia not <!])pear to 6e sU1c1dal.

Finally, there are witnesses who intend to offer derogatory character evidence against LT
Becker that his highly prejudicial ano not aomissible.

3. Discussion
Rule 70 l governs the testimony of ordinary or '·lay" witnesses. Like its federal
counterpart, it is a significant depa11ure from the common law as it permits a lay witness to
prov ide opin ion testimony when it is rationally based on the witness's perceptions and will be
helpful to the trier of fact in understanding a witness or an irnpo,tant trial issue. Opinion
testimony by expert witnesses is covered by Rules 702 , 703 and 705.

The distinction between lay witness opinion testimony and expert witness opinion
testimony resides largely in the basis for each category. Lay witnesses are permitted to offer an
opinion in a very limited number of cases and only based on perceptions the average person
would be entitled to draw from events they are famil iar w ith and understand.

The 20 l 3 amendment to Rule 70 l eliminates any reference to lay witnesses testifying to
""inferences.'· Like the Federal Rule, this change is based on courts not distinguishing between
opinion and inference tes timony and viewing opinion as a broader category which includes
inference testimony.
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The RLde requires that the opinion be rationally based on the w itness's perception. It

should be emphasized that there are two requirements here. The first is that the witness has
perceived that which the witness testifies about. This may mean that the witness has seen
something; it may mean that the witness has heard something; or in some cases it may mean that

the witness has felt or touched something. All of these would qualify as perceptions of the
wjtuess. The second requirement is that the perceptions be rationally based.

When using Rule 70 I, courts have to be aware of the inherent dangers presented by
certa in types oflay witnesses. For example, when witnesses are called to identify photographs
depicting someone involved in a criminal act, cou11s may prefer witnesses who are not police or
parole officers to avoid suggesting to the factfinder an accused 's prior criminal record. which
m ight not be admissible under other provisions, such as Rules 404(b) and 609. See, e.g., United

States v. Famsworth, 729 F.2d 1158 (8th Cir. 1984) (no e1Tor in pennitting parole officer, whose
status was not revealed, to identify a defendant in bank surveillance film); and United States v.

Butcher, 557 F.2d 666 (9th Cir. 1977).
The witness should clearly understand, before they take the stand to testify, that improper
opinions are prohibited. This is particularly true for some o f the

witnesses who are

accustomed to a court system where hypnotism is used as a tool and there are very little
restrictions on testimony. The Defense does not believe that the Government intends on
introducing the improper opinions but out of an abundance of caution the witnesses must
understand the parameters.

4. Relief Requested.
The Defense requests that the Military Judge exclude improper opinions of witnesses and
ensure the witnesses understand the limitations of their testimony.
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5. O ral Argument.

Unless the Government concedes the motion or this Court grants the relief on the basis of

pleadings alone, the Defense requests oral argument on this matter.

.J . .J. SULLIVAN

Civilian Defense Counsel
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THE UNITED STATES OF AMERICA

v.
CRAIG R. BECKER
LT
USN

GOVERNMENT RESPONSE TO
DEFENSE MOTION TO EXCLUDE THE
IMPROPER OPINIONS OF \.VITNESSES
4 DECEMBER 20 19

5
6

7
8

1. Nature of the Motion. The Government respectfully asks the Military Judge to reserve any
ruling on the Defense m.otio11 until the Militru·y Judge hears the testimony o f the witnesses before
they offer their observations and opinions.

9
10

2. Burden of Proof. Per R.C.M. 905(c)(2) the burden of persuasion is on the Government as the

11

proponent of the Evidence.

12

3. Discussion. The D efense seeks to put the Government on notice that improper opinion

13

evidence is not permissible. The Government fully understands the requirements of M .R.E. 701 ,

14

702, 703 and 704 and w ill fully comply w ith the relevant military rules of evidence and case law.

15

4. Oral Argument. The Government does not desire to make oral argument on this motion.

16

5. Relief Requested. The Government respectfully asks this Court to reserve any ruling on this

17

motion and until hearing the testimony of the witnesses at trial.

18
19
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LCDR, JAGC. USN
TRJAL COUNSEL
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NAVY-MARINE CORPS TRIAL JUDICIARY
JUDICIAL CIRCUIT
G ENERAL COURT-MARTIAL

UNITED STATES O F AMERICA

Defense Motion In Limin~R.C.M. 914

v.

22 November 2019

CRAIG BECKER
LT
USN

1. Nature of Motion.
In accordance with R.C.M. 914 and the Jencks Act, the defense requests the Court to
preclude the following evidence: l ) Testimony from Mr.

and 2) Testimony

from Ms.

2. Burden of Proof.
As the moving party, the defense has the burden of proof by a preponderance of the
evidence. R.C.M . 905(c).
3. Summary of Facts.
a.

On 15 June 2016, Special Agent

and Special Agent

of the Naval Criminal Investigative Service ("NCIS") participated in a forensic re-creation at the
site of Mrs.
b.

death in

. Enclosure BBBB.

In support of the re-creation efforts, Special Agent

and LCDR Kimberly

Kelly (Senior Trial Counsel) secured a Command Authorization for Search and Seizure of the
apartment which was granted by Commander, Navy Region

Enclosw-e BBBB.
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c.

SA

application for the search authorization contemplated a potential

prosecution of LT Becker by the United States government, and stated a desire to preserve
evidence for that purpose. Enclosure BBBB at 8.
d.

Attending the re-creation were two percipient witnesses- Mr.

and Ms.
e.

Enclosure CCCC.
Mr.

and Ms.

were the first witnesses on the scene after Mrs.

fall. Enclosure CCCC.
f.

During the re-creation, Mr.

and Ms.

were prompted to individually

recreate their movements and actions from the night of the Mrs.

death. Enclosure

BBBB.
g.

Mr.

and Ms.

also made statements during the re~creation in which

they "explained everything that transpired on the night of [Mrs.
clarifying questions from the
h.

Magistrate. Enclosure BBBB.

The statements made at the re-creation by Mr.

recorded by the
1.

death," and answered

Mr.

and Ms.

were audio

Magistrate. Enclosure BBBB.
and Ms.

reported that they heard a scream, and then rushed to

the sidewalk outside the Beckers' apartment where they found Mrs.

badly injured.

Enclosure BBBB.
j.

They also reported that they looked up from Mrs.

bald man looking down from the window from which Mrs.
k.

location and saw a
fell. Enclosure BBBB.

It is anticipated that the government will elicit testimony from these witnesses to

contradict statements from LT Becker in which he stated that he never looked out of the window.
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I.

U.S. law enforcement, including those in attendance for the taking of the

statements, took no steps to preserve these recordings, and the recordings no longer exist in the
investigative case fi le.
m.

In official correspondence between U.S. law enforcement agencies, the

investigation of Mrs.
and USACID with

death has been labeled as a "Joint Investigation with

, NCJS

as the lead investigative agency and NCTS as the lead Military Criminal

Investigation Organization (MCIO). Enclosure DODD.
n.

In the months prior to the recreation, NCIS conducted a number of other

investigative steps prior to the June re-creation. Enclosure EEEE; Enclosure FFFF
o.

The initial steps of the investigation are described in the 5 December 2015 Report

of Investigation and include, but are not limited to: conducting a Cellebrite analysis of Mrs.
boyfriend's phone; obtaining the lease agreement and
Becker's apartment; interviewing friends and co-workers of Mrs.

housing contract for the
interviewing co-

workers of LT Becker; obtaining investigative reports from CID; and photographing the exterior
of the Becker's apartment. Enclosure EEEE.
p.

Additional investigative steps are described in the 4 April 2016 Repo1t of

Investigation. These steps include, but are not limited to: conducting and recording an interview
with friends of Mrs.

in F lorida (Enclosure BB at); conducting and recording an

interview with Mrs

parents (Enclosure Bil at); conducting an interview of LT

Becker's ex-wife; obtaining information on a life insurance policy for Mrs.

which had

been taken out by her parents (Enclosure BB at); and obtaining LT Becker's service record.
Enclosure FFFF.
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q.
of Mrs.

The recordings of the interviews of Mrs

parents, as well as interv iews

friends in Florida, were provided to the defense in discovery.

r.

On 18 April 20 16, NC rs requested copies of LT Becker's and Mrs.

medical records from Naval Medical Center, Portsmouth, VA. In that request, NCIS indicated it
was conducting an investigation "along with the

Federal Police." The records were

obtained in May 2016. Enclosure GGGG.
s.

On 26 April 20 l 6, LCDR Kimberly Kelly (Senior Trial Counsel) met with

investigators and the judicial magistrate, and obtained a copy of the
investigative case file. LCDR Kelly also discussed jurisdictional issues and explained her
position on delaying (not forfeiting) assertion ofjurisdiction. Enclosure HHHH.

4. Discussion.

A. THE MILITARY JUDGE SHOULD PRECLUDE THE TESTI.l\lIONY OF MR.
AND MS.
BECAUSE OF THE INEVITABLE FAILURE OF THE
GOVERNMENT TO COMJ)LY WITH R.C.M. 914.
The Jencks Act requires the military j udge, upon motion by the accused, to order the
government to disclose prior "statementls]" of its witnesses that are "relate[d]" to the subject
matter of their testimony after each witness testifies on direct examination. See 18 U.S ,C §

3 5O0(b). The Jencks Act is intended '·to further the fair and just administration of criminal
justice" by providing for disclosure of statements for impeaching government witnesses.

Goldberg v. United States, 425 U.S. 94, 107 (1976) (quoting Campbell v. United States, 365 U.S.
85, 92 (1961)).

In 1984, the President promulgated R.C.M. 914 which "tracks the language of the Jencks
Act, but it also includes disclosure of prior statements by defense witnesses other than the
accused." United States v. Pena, 22 M.J. 281, 282 (C.M .A. 1986). Both R.C.M. 914 and the
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Jencks Act afford the defense the opportunity to impeach witnesses and enhance the accuracy of
trial proceedings through cross examination of witnesses. United States v. Lewis, 38 M.J. 501,
508 (A.C.M.R. 1993).
Under R.C.M. 914 (a), "After a witness other than the accused has testified on direct
examination, the military judge, on motion of a party who did not call the witness, shall order the
party who called the witness to produce, for examination and use by the moving party, any
statement of the witness that relates to the subject matter concerning which the witness has
testified... "
Under subsection (e) of the same rule, "If the other party elects not to comply with an
order to deliver a statement to the moving party, the military judge shall order that the testimony
of the witness be disregarded by the trier of fact and that the trial proceed, or, if it is the trial
counsel who elects not to comply, shall declare a mistrial if required in the interest ofjustice."
See United States v. Muwwakkil, 74 M.J. 187, 193 (C.A.A.F. 2015) (holding one of these
sanctions was required when the government negligently failed to preserve a portion of the
Article 32 testimony of the complaining witness).
The only difference between the facts at issue here and the facts in Muwwakkil, is that in
Muwwakkil, a paralegal failed to appropriately "back up" a recording of a complainant's
testimony at an Aiiicle 32 hearing (where defense counsel was present). Here, NCIS agents
failed to preserve an audio recordings of interviews of two key witnesses, despite being present
for those interviews. Further, there is no evidence that NClS ever sought to obtain these
recordings at a later date. As such, it is helpful to look at the court's analysis in Muwwakkil and
compare it to the present case.
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1. The Recorded Interview was a "Statem ent" Within the Government's Possession.
Under subsection (f)(2) ofR.C.M. 914, "a 'statement' of a witness means: a
substantially verbatim recital of an oral statement made by the witness that is recorded
contemporaneously with the making of the oral statement and contained in a recording or
transcription thereof." (emphasis added). In this instance, the audio recordings of the interviews
of Mr.

and Ms

fall within the plain meaning of the term "statement."

2. The Government's Negligent Failure to Preserve Witness Recordings Made in its
Presence Means the Government E lected Not to Comply with R.C.M. 914.

While the government may argue that the recordings were destroyed or lost, and are not,
therefore, in their possession, that argument has been dispelled by C.A.A.F. In Muwwakkil,
C.A.A.F. rejected the government's contention that the Trial Counsel could not "elect" to fail to
comply with the rule because, at the time of trial, the recording no longer existed. Id. at 192-193.
C.A.A.F. specifically asserted that such an interpretation of the rule would allow the government
to avoid the consequences ofR.C.M. 914·s clear language by failing to preserve statements. Id.
C.A.A.F. explained that the Jencks Act and R.C.M. 9 14 imposed upon the government an
implied duty to preserve statements, and concluded that the government's position stood in
"stark contrast to judicial interpretations of the Jencks Act by the Supreme Court, our
predecessor court, and the federal circuit courts." Id. In this case, the government was in a
position to obtain the recordings to preserve the evidence, and negligently failed to do so.
First, NCIS agents were actually physically present on 16 June when the statements were
taken and recorded. In light of the implicit duty to preserve statements under Jencks, failing to
obtain those statements at that time was negligent. This is particularly so in light of the NCIS
agent's 15 June probable cause affidavit which clearly stated a need to preserve evidence for a
potential prosecution by the U.S. government. From that affidavit, and their other actions to
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preserve evidence during the recreation, it is clear that these agents foresaw court-martial
proceedings. As such, their inaction to preserve the recordings was negligent and violative of
R.C.M. 914. The negligence is then only magnified by the U.S. government's fai lure to obtain
the recordings at any point since then.
3. Should the Court Hold That the Government Was Not in Actual Possession of the
Statements, the Court Should Still Hold that the Disclosure Obligations of R.C.M.
914 Apply to the
Federal Police Because They Were Conducting a Jointlnvestigation With NCIS.

As discussed above, the government has significant disclosure obligations under Jencks and
R.C.M. 914 when a witness's statement is in the possession of U.S. government. Even when not
in actual possession of the statements, the disclosure obligations can be extended to non-Federal
entities when the prosecutorial arm of the federal government '·is acting in concert with (e.g.,
jointly)," those non-Federal entities. United States v. Brooks, 79 M.J. 50 l , 507 (A.C.C.A 2019)
(citing United States v. Moeckly, 769 F.2d 453, 463 (8th Cir. 1985). The assessment of the
joint-nature of the relationship is akin to the analysis conducted for the purposes of Article 31,
UCMJ. United States v. Redd, 67 M.J. 58 I (A.C.C.A. 2008).
Detennining whether entities are working jointly, or in concert, is a case-by-case, fact
specific inquiry. Brooks, 79 M.J. at 507. Here, NCIS, by its own words refers to its investigation
as being "conducted along with" the

Federal Police. Enclosure GGGG. Other U.S. law

enforcement entities also characterized the relationship in similar ways. In its October 20 L5 Law
Enforcement Status Report, US Army CID noted that the Becker case was a "Joint Investigation
with

NCIS and USACID with

as the lead investigative agency and NCIS as the lead

Military Criminal Investigation Organization." Additionally, in virtually every Report of
Investigation, NCIS identifies their role as a "Limited Assistance Investigation," and notes that
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all documents obtained since the initiation of the captioned investigation have been provided to
the

Federal Police.
There should be no doubt that NCIS was acting jointly or in concert with the

Federal Police. The

have requested investigative assistance from U.S. law enforcement

from the very start, and U.S . authorities have delivered, focusing mostly on the American side of
the case, and accessing witnesses and evidence that the

authorities would not necessarily

have access to. As such, the requirements of R.C.M. 914 apply. At trial, the government will be
unable to produce Mr.

and Ms.

statements. To avoid the dangers of a mistrial,

the Court should act now and preclude the government from calling these two witnesses.
4. Relief R equested.

The defense respectfully requests lhe Court to preclude: 1) testimony from Mr.
and 2) the testimony of Ms.
5. 'Witnesses

Should the government dispute any of the facts asserted in this motion, the defense
requests NCIS SA

to testify regarding the various steps NCTS took in its

investigation-of LT Becker prior to 17 June 2016, as well as the investigative steps it took on
behalf of the

investigation. SA

can also testify about NCIS efforts to preserve

other recordings made in the course of the investigation. As such, SA

estimony is

relevant and necessary to the resolution of this motion.
6. Enclosures.
Enclosure BBBB - NCIS Report ofinvestigation dated 2 1 June 20 16
Enclosure CCCC- Translated

Police Report re: Re-Creation

Enclosure DDDD - Memorandum from Army CID dated 26 Oct 2015
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Enc.:losun: EccE

NCIS Report ot Investigation dated 5 December 2015

Enclosure FFFG - NCIS Reporl oflnvestigation dated 4 April 2016
Enclosiu·e GGGG - NCIS Requests for Medical Records dated 18 April 2016
Enclosure HHHH - NCIS Report of Investigation dated 29 April 2016
7. Oral Argument.
The defense requests oral argument on this motion.

Detailed Military Defense Counsel

CERTIFICATE Of SERVICE
I hereby certify that a copy of this motion was served electronically on Trial Counsel and
the Court on 22 November September 2019.

Detailed Military Defense Counsel
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NA VY-MARINE CORPS TRIAL JUDICIARY
J UDICIAL CIRCUIT
GENERAL COURT-MARTIAL

THE UNITED STATES OF Al\1ERICA
V.

GOVERNMENT RESPONSE TO
DEFENSE MOTION IN LlMINE
PURSUANT TO R.C.M. 914

CRAIG R. BECKER
LT/0-3
USN

I. Nature of the Motion. The Government respectfu lly requests the Coui1 de ny the De fense
motion to preclude the testimony of Mr.

a nd Ms.

because the

Defense has fa iled to establish recordings were made and, even if they were made, they cannot
show that the Governm ent possessed them .
2. Burden of Proof. As the moving pa11y, the Defense bears the burden by a preponderance of
the evidence. 1
3. Statement of Facts.
a. On 8 October 20 15 at approximately 2 l 00, Mr.

and Ms.

were walking away fro m the Accused 's apartment building whe n they heard a woman scream
and cal! for help.
b. They both turned back towards the apa11ment building and saw Mrs.
on the sidewalk in front of the apartment building, badly inj ured but still alive. Both

witnesses also looked up and saw the Accused (w ho they described as a bald m an) in the w indow
from w hich
c. Ms.
but

fe ll.
reported that she approached

was speaking Engl ish and Ms

caressed he r head and tried to talk to her,
did not understand w hat she said. She also saw

' R.C.M. 905(c)(2),
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the Accused come out of the apartment while he was on the phone. He went over to

and

said .. My Goel'" several times.
d. Mr.

also reported that the Accused came out of the apartment building while on

his phone. He went to

knelt close to her face, and repeated "My God·' several times.

e. From the beginning,

took the lead in investigating the

case.

f.

maintained control of the investigation with limited assistance from NCIS . As part

of this, NCIS was not allowed to take part in many investigatory steps, including the autopsy of

g.

was adamant that NCIS had no investigative jw-isdiction in

be granted access to the active

and would not

investigation.

h. NCfS was only allowed to assist

if they received a specific request from the

Judge of Evidence. An example of this was a request by

to run an extraction on

cell phone.
i. NCIS had to obtain permission from

just to take photographs of the exterior of the

residence.

j.

would not accept any official written repo11s from NC IS unless the

Judge

of Evidence specifically requested them.
k. Even if NC IS attended a witness interview, they were told to take not actions and just
observed.
l. NCIS did share some information with

upon their requests. However, the

interviews referenced in Defense enclosures EEEE and FFFF were completed by NCIS and not
provided to the

until the end f2016 upon a specific request by the

These

2
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actions were onl y done because the

asked for assistance because all of those parties

were either American citizens or worked aboard the U.S. military installation.
in. As pa,1 of the investigation.

conducted a forensic reconstruction of the crime scene

on 15 June 2016 that involved Mr.

and Ms.

NCIS was given permission to attend

this part of the investigation, but they could only observe.
n. During the reconstruction, NClS received permission from the

Magistrate in

charge of the investigation to conduct scene documentation utilizing FARO.
o. NCIS only secured a search authorization of the Accused"s apa1tment in order to
conduct the FARO Scan imaging inside of LT Becker' s apartment. The FARO scanning of the
inside of the aprutment was completely separate from the reconstrnction taking place.
p. T hese FARO scans were completed and provided to the

upon their request, b ut

were not completed for the
q. Investigating Judge Pamela Lonfils conducted the reconstruction with Mr.

and

but they were done separately for the sake of objectivity.

Ms.

t . Ms. Lonfils did not record the statements that Mr.

and Ms.

made during the

reconstruction.
s. Due to a statement in an NCIS ROI, it appeared that the statements made by Mr.
and Ms.

might have been recorded.

t. Trial Counsel asked the

to contact Investigating Judge Pamela Lonfils to inquire

about the audio recording. ln an email dated 9 July 2019, from Mr.

, he informed the

Government that no recording was ever taken o f wit11esses and that Investigating Judge Pamela
Lonfils only took her own personal notes.
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u. On l OJuly 2019, T1ial Counsel notified the Defense in an e-mail: " Lastly, the audio
notes requested in paragraph 1.d. of yow· 13 May 2019 discovery request were taken by the
Magistrate Pamela LON FILS. She has confirmed that these audio recordings have been deleted
once she finalized her rep011. You have a copy of the report. This satisfied paragraph 1. D. of
your 13 May 2019 discovery request··
v. [nvestigating Judge Pamela Lonfils completed her repo11 on 15 June 20 16.
w. The U.S. did not asselijurisdiction in this case until 3 January 2018.

4. Discussion.
A. T HE MJLITARV JUDGE SHOULD DENY TH E DEFENSE'S M OTION
BECAUSE THEY HAVE FAILED TO ESTABLISH THAT A RECORDING
EVER E)(IST ED.
Before the Defense can prevail on an argument that R .C.M. 9 I 4 and the Jencks Act mandate
preclusion of Mr.

and Ms.

testimony, they must first establish a recording was

created. They have failed to do so.
The Government previously inquired as to whether a r ecording ever existed of the
reconstruction, but on 9 July 2019, Mr.

clarified that Ms. Lonfils did no t

make a recording. The only evidence that a recording ever existed is due to one sentence in an
ROI that states ''The Magistrate audio recorded both witnesses' statements as they explained
everything that transpired on the nig ht of V/

d eath as wel l as her own clarifying

questions and the witnesses responses:' However, this was an error made by Special Agent
who saw Investigating Judge Pamela Lonfils place a device next to her mouth
during the reconstruction.
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The Government takes responsibility for causing the confusion here. Our IO July 2019 email to the Defense should have been clearer to state the witnesses were not recorded and
Investigating Judge Pamela Lonfils only took dictations for herself instead of writing notes.
However, when the Government does not record a statement, there is no violation of R.C.M.
9 I4 and there is no remedy for the Defense. United States v. Weller. 20 J 2 CCA Lexis l 54
(N.M.C.C.A) (finding that the Jencks Act did not apply to testimony provided at an Anicle 32
hearing when the testimony was not recorded).
The Defense has failed to establish by ru1y burden of proof that a recording of the
reconstruction ever existed. Thus, the Defense motion to preclude the testimony of Mr.
and Ms.

must be denied.

B. IF A RECORDING EVER EXlSTED IT WAS NEVER JN THE ACTUAL OR
CONSTRUCTIVE POSSESSION OF THE GOVERNMENT
Under R.C.M 9 I 4(a)( l ). the Government is required to provide the defense with any prior
statements by a witness after he or she testifies if the statement is "in the possession of the
United States.'' This tracks closely and is based on 18 U.S.C. 3500(b), which is also known as
the Jencks Act. As is relevant in this case, a "'statement.. is defined as "a substantially verbatim
recital of an oral statement made by the witness that is recorded contemporaneously with the
making of the oral statement and contained in a recording or a transcription thereof." R.C.M .

9 I 4( ()(2 ).

rf a statement is never recorded, then R.C.M. 9 14 and the Jencks Act does not apply.
Therefore, as stated above, the Defense·s motion must fa il. However, assuming arguendo that a
recording existed at some point, the Defense must prove that it was in the actual or constructive
possession of the Government. However, the Defense fails to establish this as well.
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Actual possession is straight forward as it concerns whether the United States physically had
control over the r ecording. In this case, even if

had made a recording. there is no evidence

that NClS or that anyone in the United States received a copy of it. l.n fact, Investigating Judge
Pamela Lonfils stated that she destroyed the dictation notes after writing her report. Therefore.
the analys1s then turns to whether the United States had constructive possession of the statement.
The Cou11 of Appeals for the Armed Forces and the Navy-Marine Corps Court of Criminal
Appeals have never ruled on the meaning of constn1ctive possession as it relates to R.C.M. 914
or the Jencks Act. However, the Am1y Corn1 of Criminal Appeals and many federal circuits
have tackled this area.
In United States v. Brooks, 79 M.J.501~ 508 (A.C.C.A 2019), the court followed the Third
Circuit in holding that three factors should be looked at to determine if a statement is
constructively possessed:
(1) Whether the pa11y w ith knowledge of the information is acting on the government's
' behalf or is under its ·control";
(2) The extent to which state and federal governments are part of a ·team: are participating
in a ·joint investigation· or are sharing resources: and
(3) Whether the entity charged with constructive possession has ·ready access' to the
evidence.

Id. (quoting United States v. Reyeros. 537 F.3d 270,281 (3d Cir. 2008). Additionally, the
Brooks cow1 held that in making the assessment, tbe sun-oundi.ng facts should be looked at and
the court is "not bound by the characterization of the investigation by civilian or milita1y law
enforcement agencies." Id. at 507 (internal citation omitted).
All three factors cited in Brooks work against the Defense in this case. First.

was never

acting on the Government's behalf or under our control. From the beginning of the
investigation,

ran things exactly how they wanted to run it and only allowed NCIS to

participate with their permission and with strict rules in place. Second, it cannot be said that

6
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and NClS were pmt of a team or participating in a joint investigation or sharing resources.
asserted jurisdiction of the case from the beginning. T hey would occasionally ask NCIS to
do something for them. But there was no requirement to coordinate with NClS and most of the
time NCIS could only be a passive participant and they always had to wait to receive in fonnation
from

For example, if NCIS attended an interview with the

they were only allowed to

obse1ve. ln a ·'Joint Investigation" both parties act freely or they coordinate with each other to
split up the work. In this situation, NCIS only acted upon the request of

. Finally, NCIS

never had ··ready access" to the evidence. This is true not only of the recording (assuming it
existed). but for almost all the evidence that
asserted jurisdiction did the

collected . Only after the Secretary of Defense

release the evidence to American authorities.

The Defense argues that constructive possession is established because NCIS stated in the
ROI that its investigation was "conducted along w ith"

and Anny CID labeled it as a "Joint

Investigation." However. this is just looking at ·'the characte rization or the in vestigation" by
military law enforcement agencies and fails to address the surrounding facts as required by
Brooks. Additionally, NCIS noting that its role was as a ·'Limited Assistance lnvestigation" and
that it turned over all documents to

shows that

had all the control and power in this

case.
Therefore, the a!Jeged recording was never in the Government' s actual or constructi ve
possession.

5_Evidence.
I. The Government relies upon the prior teslin,ony of SA

NClS, regarding a

joint investigation;

2. T estimony of SA

, NClS;
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Govt. Exhibit 66 - Defense Discovery request dated 13 May 20 19;
Govt. Exhibit 67

E-mail (Lon fi ls) dtd 9 J uly 2019;

Govt. Exhibit 69 - Hochmuth's Email to Defense dtd 10 July 2019;
Govt. Exhibit 70 - Lonfils Report of Reenactm ent of

and

;

Govt. Exhibit 71 - Sec. Def. D ecision Memo.
6. Oral A rgument. T he Govetntnent desires oral argument on this motion.

7. Relief Requ ested. T he Government r esp ectfull y requests the CoU11 deny the Defense motion
to preclude the testimony of Mr.

and Ms.

Paul T. Hochmuth

CE RTIFICATE O f SE RVICE

I hereby certify that, on 6 December 201 9, I caused a copy of this motion to be served
on the Defense counsel and the Cou11.

Paul T. Hochmuth
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NAVY-MARINE CORPS TRIAL JUDICIARY
JUDICIAL ClRCUIT
UNITED STATES NAVY
GENERAL COURTS-MARTIAL

UNITED STATES

GOVERNMENT MOTION TO
EXCLUDE TESTIMONY OF
WITNESSES AS TO DEFENSE
MOTION AS TO SPEEDY TRIAL

v.
CRAIG BECKER
LT/0-3
USN

I.

Nature of Motion.

The Government moves the Court to exclude the testimony of Admiral Michelle Howard.
USN (retired); Vice Admiral Jolrn Ha1mik, JAGC, USN; Vice Admiral James Crawford, JAGC,
USN (retired); Captain Joe Holtz, JAGC, USN; General Joseph Dunford, USMC, (retired) and
Commander

JAGC, USN as irrelevant, unnecessary, and for a failure to comply

with R.C.M. 703(c)(2)(B)(i). The Government notified the Defense of its denial ofthe
production of these witnesses on multiple grounds via separate correspondence.
2.

Summarv of Facts.

The Government will respond substantively to the Defense's Speedy Trial motion via a
separate filing. The Government concurs that

authorities were the sovereign prosecuting

the accused for murder of his wife from October 2015 until January 2018 when the Secreta1y of
Defense asserted U.S. jurisdiction. On 8 October 2015 the accused mmderecl his wife by pushing
her out of a window in their apartment in
Facts concerning the individuals requested are included below_ The Government also
incorporates the prior testimony of NCIS SA
interaction between American and

who has testified extensively on the

law enforcement as well as timelines of the case.
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3.

Discussion.
The Defense motion is p redicated upon time lines and a lack of assertion of

jurisdiction by the Navy over the accused's multiple offenses. The Defense, while arguing for
dismissal of all charges, bifurcates its arguments into viewing the charges in two separate
sections: allegations frotn August 2013 and allegations from October 2015. This is fwther
argued that the Navy had soleju1isdiction for the assault offense from August 2013 whi le
and the Navy both had jurisdiction over murder and related offenses from October
2015. While the motion claims that Navy prosecutors. failed to assert or secure jurisdiction,
however, none of the requested witnesses were bi lleted Navy prosecutors.

August 2013 - October 2015 offenses - Charge II, Specification l & Charge Ill
The accused is charged with a violation of Article 128, Charge fl , Specification L
from August 2013. The Government avers that the accused physically assaulted his wife at an
U.S. Army hotel shortly after moving to

He is also charged with an offense from

August 2013 to October 20 I 5, a violation of Aiiicle 133, Charge [ll. This charge stems from his
dishonorable actions of emotiona l and physical abuse towards his wife during the time they lived
together in

The Navy had sole jurisdictions over these charges due to their location or

the type of offenses.
None of the requested witnesses involve these offenses or this timeframes. The
requested witnesses are not fact wi tnesses to the assault or physical/emotional abuse, they did not
interview witnesses related to either offenses, and they are not law enforcement. None of the
requested witnesses were the special court-ma11i.al convening authority of the accused who made
initial decisions unde1· R.C.M. 404 to not prosecute the assault charges. Offenses relating to
emotional and physical abuse were not known until after Mrs.

murder in October 2015.

T he charged offenses are within the statute of limitations under Article 43, UCMJ. Issues of
memories fading, witnesses moving on, or passing away were balanced by the President in
creating a five year statute of limitations. While this will be addressed in the substantive motions
response, it makes the testimony of these witnesses i1Televant, unnecessary and a waste of time
and coupled with the failure to comply w ith R.C.M 703 the Couii should rule that the
Government need not produce the witnesses telephonically.
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October 20 J5 offenses
On 8 Oc tober 2015 the accused murdered his wife by pushing h er out of an
apartment window in
ground. Local

She fell seven stories and di ed shortly after bitting the
police anived and began investigating the case.

police were the

primary law enforcement agency exercising jurisdiction. The accused was eventually charged in
court, though his case was dropped when the United States asserted jurisdiction in
January 2018. Charges were prefe1Ted on 30 July 20 18 against the accused.
During pan of this time frame Admiral Howard was the Commander,
. She decl ined to assert jurisdiction based on the advice of her legal staff. Vice
Admiral Jolu, Hannik, JAGC, USMN, was Commander, Naval Legal Service Command and thus
in overall control of Region Legal Service Office

Vice Admiral James Crawford,

JAGC, USN, was the Jl!dge Advocate General of the Navy and provided tecommendations on
the assertion ofjurisdiction to the Secreta1y of the Navy. Captain Joe Holtz, JAGC, USN, was
the Deputy Assistant Staff Judge Advocate International and Operational Law and provided
recommendations regarding the asse1iion ofjurisdiction to Admiral Crawford. Commander
JAGC, USN, was the Assistant Staff Judge Advocate for
but did not brief Admiral Howard on the issue. General Joseph Dunford, USCM, was
the Chainnan of the Joint Chiefs of Staff and recommended assertion of U.S. jurisdiction to the
Secretary of Defense. On 2 January 20 18 Secretary Manis asserted jurisdic tion which tesulted in
dropping their murder charges.

Admiral Michelle Howard, USN (retired)
Admiral Howard was the Commander,

from

June 20 l 6 to October 20 17. She declined to assert jurisdiction over the case based upon the
advice of her staff judge advocates . As a result the case was forwarded to higher authority with
an eventual decision made by the Secretary of Defense Mattis. Tbe Defense motion does not
mention her, her billet, or analyze how it is involved in the case. There is no proffer or synopsis
of possible testimony. The motion, which foc uses heavily on prosecutors from the Judge
Advocate General's Corps versus line commanders, does not sh ow how her testimony would be
relevant or necessa1y. The timelines and decisions are known and her testimony would not
provide any additional information. Prior to the filing of the defense motion she was not
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interviewed by the Defense as they possess no contact info1mation for her. The Court should
rule that the Govenunent need not produce her telephonically.

Vice Admiral Hannik

The Defense makes no reference in its motion to actions or opinions by Vice
Adm.iraJ Hannik, who from 2015-2018 was Commander, Navy Legal Service Command and thus
ultimately in charge of Region Legal Serv ice Office

Admiral Haru,ik djd not act

as a staffjudge advocate for any Conven.ing Authority, was not a trial counsel. and was not
involved directly in the various decisions made by either Navy or

authorities. As noted

in the Defense motion it was V ice Admiral James Crawford, JAGC. USN who provided advice
on behalf of the Navy Judge Advocate General 's Corps to the Secretary of the Navy.
In the Defense motion his name does not appear other than in the witness
section. There is no discussion as to how he may be related to the va1ious decisions made by the
military. There is no proffor as to his relevance or necessity. There is any known statement by
Vice Admiral Ham1ik. The Cou11 should rule that the Government need not produce him
telephonically.

Captain Joe Holtz, JAGC, USN
Captain Joe Ho ltz, JAGC, USN, legal opinion is known as it is written and
included as an enclosure to the Defense's motion - LLLL-

The date

of the opinion is 17 November 201 7. lt discusses pros and cons ofwaiving and asserting
jurisdiction and makes a recommendation; a typical staffjudge advocate act. Captain Holtz is
not a convening authority but was giv ing advice as the Deputy Assistant Staff Judge Advocate
(International and Operational Law). There is no discussion within the Defense motion as to his
decision other than it is a data point on the timeline. He has not provided a ny statem ent and prior
to the filing of the defense motion he was not interviewed by the Defense. Outside of his lmown
written opinion there is no prnffer or synopsis as to how his tes6mony is relevant or necessary.
The Court should rule that the Govemment need not produce him telephonically.
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Vice Admiral James Crawford, JAGC, USN (retired)

Vice Admiral James Crawford, JAGC, USN, legal opinion is known as it written
and included as an enclosure to the Defense motion - LLLL -

. It is dated 9

November 2017. It makes a recommendation to the Secretary of the Navy as whether to asse11
jurisdiction or not ih the accused's case. Vice Aclm.iral Crawford is not a convening authority
but was giving advice as the Judge Advocat<:: General to the Secretary of the Navy. (On 12
December 2017 then Secretary of the Navy Richard Spencer prepared a memorandum for U1e
Secretary of Defense discussing the case and its jurisdiction. This is included in the Defense
motion - LLLL -

.

After assertion of jurisdiction by Secretary of Defense James Mattis on 2 January
2018 - LLLL -

VADM Crawford responded to the Secretary's order with another
of 23 January 2018. This memorandum is

memorandum - LLLL -

obviously created by staff and not personally by V ADM Crawford. ft was delivered to then
Secretruy of the Navy Spencer. It out.lines facts of the case while discussing how foreign criminal
Without a synopsis or a

jurisdiction issues are handled other countries such as

proffer of testimony it is impossible to determine how Vice Admiral Crawford' s testimony
would be relevant or necessary, particularly coupled with his previous opinions. The Court

should rule that the Government need not produce him telephonically.
General Joseph Dunford, USMC (retired)

General Joseph Dunford's opinion is known as it is written and included as an
enclosure to the Defense motion - LLLL -

The opinion is dated 19 December

2017. General Dunford did not concur with waiving jurisdiction. This opinion includes a
handwritten notation arguing against waiving jurisdiction. There is no discussion within the
Defense motion as to his decision other than it is a data point on the timeline. Outside of his
known written opinion there is no proffer or synopsis as to how his testimony is relevant or
necessary. Prior to the filing of the defense motion he was not inte1viewed by the Defense nor
does the Defense have contact information for him to provide to the Government. The Court
should rule that the Govenunent need not produce him telephonically.
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Commander

JAGC, USN

Commander Grant was the Assistant Staff Judge Advocate for
during Admiral Howard's time as Commander,

He and bis office

largely relied upon the Internationa l Law attorney at Region Legal Service Office
to provide analysis of Foreign Criminal Jurisdiction issues. He did not brief Admiral Howard
personally. He has not made any statement to law enforcement nor has he ever been interviewed
by the Defense. There is no proffer or synopsis as to how his testimony is relevant or necessary,
nor can it be deduced from the motion or enclosures. The Court should rule that the Government
need not produce him te1ephonically.

4.

Burden of Proof.
While the Government is moving the Couii, the Defense has the burden under

R.C.M. 703(c)(2)(B)(i) to provide a synopsis of the expected testimony sufficient to
show its relevance and necessity. They have not done so.

T he Defense has not provided a cu1Tent telephone number/contact ihformation
for Admiral Howard (retired) and General Dunford (retired ). While the Defense
requested such infomrntion as discove1y post the fi ling of the motion, the Defense
requested witnesses witho ut ever attempting to comply with R.C.M. 703(c)(2)(B)(i).

5.

Relief Requested.
The Government requests that the Court detennine that the above listed witnesses need

not be produced fo r telephonic testimony.

J.

JONES
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*****************************************************************************
CERT IFICATE O F
SERVICE

r hereby certify that, on 2 December 2019, l caused to be served a copy of this motion on the
Defense counsel and the comt.
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NAVY-MARlNE CORPS TRIAL JUDICIARY
JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

UNITED STATES

DEFENSE MOTION FOR
APPROPRIATE RELIEF UNDER
R.C.M. 906(b)(7)

v.
CRAIG R. BECKER
LT/O-3
U.S.NAVY

MOTION TO COMPEL DISCOVERY
22 NOV 2019

I. Nature of Motion

Pursuant to R.C.M. 906(b)l 7) and R.C.M. 70 I , the Defense respectfully requests the court to
compel the Government to produce following evidence related to a State Farn1 Insurance policy
taken out by Mr.

2. Summary of Facts

a. On 15 November 2019, the Defense submitted to the Government a request for discovery.
The discovery request included a request for: All in information relating to the insurance policy
on Mrs.

that has Mc

as a beneficiary; including the date the policy

was obtained, current status of any claim on such policy, and terms including those which would
void the policy.

b . On 22 November 2019, the Government provided the Defense with a two page document
that did indicated tha

had such an insurance policy and included the insmance

company name and policy number but that did not include the answer to any of the requested
matters.
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3. Discussion of Law

"Discovery practice under Article 46 and R.C.M. 701 "promotes full discovery ... eliminates
'gamesmanship' from the discovery process" and is "quite liberal .... Providing broad discovery
at an early stage reduces pretiial motions practice and surprise and delay at trial." J,,,fanual }or

Courts-Martial. United Stales (2002 ed.), Analysis of Rules for Couits-Martial A2 1-32. The
milita1y mies pertaining to discovery focus on equal access to evidence to aid the preparation of
the defense and enhance the orderly administration of militaiy justice. To this end, the discovery
practice is not focused solely upon evidence known to be admissible at trial." United States v.
Robe1ts, 59 M.J. 323, (C.A.A.F. 2004). Indeed, it includes materials that would assist the
defense in fonnulating defense strategy. See United States v. Ebb, 66 M.J. 89 (C.A.A.F. 2008).
This broad inte1pretation of military discove1y was the state of the law prior to the most recent
changes to R.C.M. 701. The current version ofR.C.M. 701 now requires even broader discovery

obi igations on the part of the Government by eliminating the former materiality requirement.
Manual.for Courts-Martial. United States (20 19 ed.), Analysis of Rules for Courts-Maitial A 159. R.C.M. 703(t) states that each patty is entitled to the production of evidence that is relevant
and necessary.

Mr.

is an important Government witness in this case. He will testify on a number of

topics including hjs daughter's relationship with LT Becker, LT Becker's knowledge of his
daughter' s cell phone code, and statements made by LT Becker that could amount to a
confession ("You did this to me."). Given how important Mr.

is as a Government witness,

it is equally impo11ant for the Defense to be able to impeach and challenge his credibility. The

2
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fact that he had an insurance poJicy on his daughter provides Mr.
to ensure that Mrs

with a motive to fabricate

death is not seen as a suicide, a condition which voids most life

insurance policies. The details regarding this policy are what provide weight to this attack on his
credibility. Knowing the exact tenns of the policy, when it was taken out, and if there are
remaining funds to be distributed would allow the Defense to effectively challenge this crucial
Government witness.

4. Relief Requested

The Defense requests that the Military Judge order production of information related to Mr.
insurance policy.
5. Oral Argument.

Unless the Government concedes the motion or this Court grants the relief on the basis of
pleadings alone, the defense requests oral argument on th.is matter.

N
ense Counsel
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NAVY-MARINE CORPS TRIAL JUDICIARY
UDICIAL CIRCUIT
GENERAL COURT-MARTIAL
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THE UNITED STATES OF AMERICA
V.
CRAIG R. BECKER
LT
USN

GOVERNMENT RESPONSE TO
DEFENSE MOTIONS TO COMPEL
DISCOVERY

6 DECEMBER 2019

5
6

7

1. Nature of the Motion.

Tbe Government hereby responds to Defense Motion to Compel Discovery. The

8

Government has attached an e-mail response to the Defense's discovery request jn which we

9

believe answers most of the Defense's request. Jn addition, the Government has subpoena all

10

records from State Fann Insurance Company regarding this policy and w ill provide to the

11

Defense as soon as we have them.

12

2. Evidence. Govt Exhibit 68 - E-Mail from Mr.

13

3. Oral Argument. The Government does not believe oral argument is necessary.

dtd 2 December 20 19.

14
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Paul T. Hochmuth
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CERTIFICATE OF SERVICE
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I hereby certi fy that, on 6 December 2019, I caused a copy oflhis motion to be served
upon the Defense Counsel and Court.
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Paul T. Hochmuth
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NAVY-MARINE CORPS TRIAL J UDICIARY
J UDICIAL CIRCUIT
UNITED STATES NAVY
GENERAL CO URTS-MARTIAL

GOVERNMENT RESPONSE TO
DEFENSE MOTION TO DIS MISS FOR
VIOLATION O F SP EEDY T RIAL

UNITED ST ATES

v.
CRAIG BECKER
USN

LT /0-3

1.

Nature of Motjop.
The United States requests that the Court deny the Defense motion to dismiss all

charges because the Defense has not met its burden to prove there was a violation of
Article I 0, UCMJ, Rule for Cowts-Martial 707, or t he Fifth and Sixth Amendments of the
Constitution ..
2.

Summary of Facts

a.

Prior to her death the accused and Mrs.

had a contentio us marriage

by the accused. Chronologically the first
charged event occun-ed in August 201 3 when the accused assaulted Mrs.
Army hotel in

. The accused and his wife had PCS ' d to

at an
and were staying

outside

at the
b.

The accused assaulted this w ife by throwing her about their hotel room and

placing his hands around her throat and pressing down. She initially info1med military
police but later recanted.
c.

Between August and November 2013 the accused was investigated by law

enforcement fo r this domestic violence assault. The accused described the investigation as
a " living nightmare." No charges were prefened or administrative action taken.

ct.

Between August 20 13 and October 2015 the accused physically and

emotionally abused his w ife. While trus in formation was somewhat known to multiple
friends and family, it was not brou ght to the attention of mjlitary authoritjes until after her
murder.
e.

On 8 October 2015 the accused mw-dered his wife by pushing her out of the
]

Appellate Exhibit LXXX
Page 1 of 17

7tJ, floor window of their

apartment.

police responded immediately

and informed the accused that he was ·'both a victim and a suspect." The accused made
numerous statements to

police inch1ding telling them that he and his wife wer~

separated, that she had attempted a reconciliation that night and after being rebuffed she
committed suicide by jumping out the window. He den_ied any previous assaults on his
wife.

f.

arrested the accused for murder in March 20 l 6 and began

prosecuting his case in

courts.

police were the lead investigative agency

with the Naval Criminal Investigative Service only acting in a liaison status. The United
States did not invoke jurisdiction under the

treaty at that time. In April 20 l 6 and

November 2016 Navy prosecutors travelled to

o investigate the possibil ity of a

court-martial in a count1y with no Navy Legal presence and minimal infrastructure support.
jail on 14 July 20 I6 at the

The accused was released from

g.

insistence of the US military but remained on house arrest in
During this time the time the

until 9 January 2018.

police completed theif investigation and discussed

with the American military the issue of primary jurisdiction. In the summer of 20 I7 the
American m ilitary repeatedly questioned

as to when the investigation would be

closed.
h.

In September 2017

losed its investigation and prepared to move

forward. The Navy evaluated the case which involved recommendations from multiple
offices and Navy lawyers·. By November 20 l 7 it was recommended to the Secreta1y of the
Navy that the United States cede jurisdiction to the

In December 2017 the

Chairman of the Joint Chiefs of Staff recmnmended against relinquishing jurisdiction to the
Secretary of Defense James Mattis ordered the invocation of jurisdiction in
January 2018.
i. Once the United States invoked jurisdiction the

authorities ceased their

prosecution and any further investigation. The Naval Criminal Investigative Service then
became the lead investigative agency. Their investigation uncovered additional statements
by Mrs.

to friends and family that discussed the assault in August 20 13 and why

she recanted.

authorities had not focused on the accused prior assault during their

murder investigation.
J. Original Charges were preferred in July 2018 against the accused to include
2
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murder, assault and conduct unbecoming, encompassing a time frame from 2013 to 2015.

Additional facts included within the Discussion section and are incorporated herein.

3.

Discussion.
A. The Defense Failed to Meet Their Borden to Show That There was
Egregious Pretrial Delay and That The Accused Suffered Actual Prejudice
Under the Fifth or Sixth Amendment
While the Sixth Amendment provides the right to a speedy trial post-indictment, the

Supreme Court has held that the statute of limitations provides '°'the primary guarantee
against bringing ovedy stale criminal charges· •· pre-indictment. United States v. Lovascu,
43 l U.S. 783, 789 ( 1977) (quoting United States v. Marion , 404 U.S. 307. 322 ( 1971 ) .
T he Cou11 noted that the " Due Process Clause has a limited role to play in protecting
against oppressive delay." Lovasco, 431 U.S. at 789. Neither pa1iy can cite a single case
where the Supreme Coutt found a violation of an accused ' s speedy trial rights under the
Due Process Clause. Fmther, the Supreme Court held that "[b]eyond the specific
guarantees enumerated in the Bill of Rights, the Due Process Clause has limjted operation.
We, therefore, have defined the category of infractions that v iolate 'fundamental fairness'
very nanowly." Dowli11g v. United States. 493 U.S. 342, 352 (1990).
While the Supreme Court has never explicitly fashioned a remedy or test for
detennin.i ng when an accused· s speedy trial rights under the Due Process C lause are
violated, the Courts of Appeals for the Armed Forces established a two-prong test in

United States v. Reed, 4 1 M.J. 449 (C.A.A..F. 1995).

[n

Reed, the Comi followed other

federa l coU11S in holding that an accused has the burden of proof when alleging a speedy
trial violation. Id. at 452 . In order to meet the burden the accused must show ( 1) there
was an egregious or intentional delay, and (2) that the accused suffered actual prejudice
from the delay. Id. To show actual prejudice. the accused must show ·'( 1) the actual loss
of the witness, as well as 'the substance of their testimony and effo1ts made to locate
them,' or (2) the loss of physical evidence.'' id. (internal citations omitted).
However, even the loss of a witness does not automatically meet the second prong
of actual prejudice. In Lovasco, the accused was indicted for possessing stolen firearms.

Luvwsco. 431 U.S. at 784. The indictment occuned 18 months after the offense was
3
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committed and about 17 months after the investigation had concluded. ld. at 784-85.
Subsequent to the investigation wrapping up but before the indictment, two witnesses that
the accused deemed as material passed away. ld. at 785-86. On this basis, the accused
claimed that his speedy trial rights under the Due Process Clause were violated. Id. at
784. The Supreme Court rejected this claim and held that the prosecution of the accused
after an investigative delay, did not depri ve him of due process even though he could
show that he might have been prejudiced by the lapse oftime. Instead the Court noted
that ··proof of prejudice is generally a necessa1y but no sufficient element of a due process
c laim, and that the due process inquiry must consider the reasons for the delay as well as
the prejudice to the accused." Id. at 790.

I . The Defense Cannot Meet Their Burden to Show That There was an

Egregious Delay
The accused murdered his wife in October 2015 and charges were preferred in July
2018. This case is an overseas murder trial in a location with limited Navy presence, no
Navy trial counsel or legal service office, involving over 50 witnesses including expe1is,
foreign law enforcement. interaction with the US Army, medical evidence through foreign
doctors, digital evidence and foreign language barriers. Ifs complex. 1
The Defense argues that the US Navy intentionally delayed invoking jurisdiction in
an egregious delay tactic to strip the accused of his constitutional right to a speedy trial.
What is evident is that the Navy did not engage in a pattern of seeking de lay in the effort to
strip the accused of his constitutional rights. The Navy made a detailed analysis of the pros
and cons of trying a complex murder case overseas where it lacks many resources, staff,
infrastructure. compulso1y process for critical witnesses and even a courtroo m. This was
balanced against the fact that the crime was one of the most egregious possible crimes murder - which any sovereign has the right to investigate and prosecute within its borders.
The accused lived in
medical,
public streets of

and his case involved

civilian witnesses,

police,

expe11s and which occu1Ted literally on the

This is distinctly different than a case occutTing on base which

involves American servicemembers, US milita1y police or law enforcement, US military

1

Due process issues related to Charge II, Specification 1 which occurred in August 2013 were addressed 1n a
separate motion.
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medical and US citizen witnesses.
As shown by the various memos written by numerous legaJ authorities, this case
made its way through the Deprutment of the Navy, tlu-ough the Chairman of the Joint
Chiefs of Staff and all the way to the Secretary of Defense for final decision. This is an
intense process, far beyond the power of Navy prosecutors to control, who according to the
Defense had a Machiavellian plan to strip the accused of his speedy trial rights by
manipulating jurisdiction issues. The Navy repeatedly stated that

should try this

murder; it was never its plan to cause delay for any tactical advantage and then assert
jurisdiction at a later date for wildly complex court-martial. Navy prosecutors lack the
authority to control such a process and never tried to do so. Delay of such a case hinders
prosecution by people moving on in their lives while creating future litigation. This is
hardly a recipe for success in the future nor one a prosecutor would choose.
The Navy advised numerous authorities that

was the proper forum for trial.

Thi s delay lasted from October 2015 to January 2018, approximately 28 months. This
delay is not egregious as articulated by Reed. The accused was an-ested in March 2016 and
from October 2015 until then the accused was viewed as a suspect and victim. There is no
reason to hold this time against the Governnment. See, LLLL -

. To allow

local law enforcement to review a murder on their public streets is hardly an egregious
delaying act. This reduces the time to 22 months from

arresting the accused until

the invocation of US jurisdiction in January 2018.
ln April 2016 Navy prosecutors flew to

to discuss with

the case. NCIS noted that this investigation was a

prosecutors

investigation, not a joint

investigation. NCJS RO[ of 29 April 2016 noted "This limited assistance investigation was
and to provide details and

initiated to coordinate with the

disposition of the events sun-ounding V

death to command.

maintains primary investigative jurisdiction since the death occwTed at
V

off base residence located at

See, LLLL -

''

It is evident that the Navy was not orchestrating delay for

tactical reasons or in an effort to strip the accused of his rights. 1n June 2016 NCIS request
pem1ission to attend a

re-enactment of the murder, showing again it was a

driven investigation. See, LLLL -

In November 2016 the Navy request

permission to have Navy trial counsel visit

to assess the possibility of a coU115
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m.artial. Again, the Navy was seeking pennission to visit so it could assess the possibility
. In July

of invoking jurisdiction for a successful court-martial. See, LLLL 2017 the US nulitary requested infom1ation from
would close its case. See, LLLL -

autho1ities as to when
It is evident at this stage that the US

military was not orchestrating a delay but attempting to cooperate with

authorities

who had the lead investigation to a murder on their street. [n August 20 17 the Notihem
Law Center of the US A1my notified

authority that the Department of Defense was

considering invoking jurisdiction. See, LLLL -

. This was not orchestrated by

the Navy or Navy trial counsel and it noted that this issue was " working with the highest
bodies in the Department of Defense in Washington concerning the jurisdiction priority.''
On 15 September 2017 the

authorities notified the Notihem Law Centet that the

investigation was closed and the file was to be submitted to the

courts. See, LLLL

The Navy routed tnemorandum discussing the pros and cons of invoking
jurisdiction. On 9 November 2017 a memorandum for the Secretary of the Navy discussed
the case and whether the
him.

2

See, LLLL -

required the United States to assert jurisdiction over
A Navy memorandum from the International and

Operational Law Department on l 7 November 2017 recommended against invocation of
jurisdiction. See, LLLL -

On 12 December 20 17 the Secretary of

the Navy provided a memorandum for the Secreta1y of D efense. See, LLLL . On l9 December 2017 the Chairman of the Joi_nt Chjefs of Staff
recommended invocation ofjurisdiction. See, LLLL -

. This letter notes the

long-standing policy of invocation of jurisdiction while also noting the recommendations
of multiple Navy leadership levels that

prosecute the case. On 2 January 2018

Secretary of Defense Mattjs invoked U.S. jurisdiction. See, LLLL What the timeline shows is that

an incredibly complex issue involving treaties, host

nation relationships and long-standing policy made its way through the Department of the
2

Contraty to the assertion of the Defense the accused does not have an individual
enforceable treaty right to be tried solely by the United States. The
Treaty is
a contract between parties that confers rights on the states, not the individuals of the states.
There is no personal right of the accused to be tried soleJy or only by the United States.
The policy of the United States has been to max..i..mize jw-isdiction but the accused has no
enforceable personal right in the policy of the United States. Neve11heless the issue is
moot as the accused is only being tried by the United States.
6
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Navy and Depa11ment of Defense. The discussion of jurisdiction existed between the two
nations as

was the primary investigative lead. The letters between both s ides show

a lack of coordination at times, confusion as to who is making what decision, and some
level of exasperation between them. It shows that Navy legal provided advice showing the
pros and cons of invoking jurisdiction as it made its way through the chain of command.
What is also clearly shows is no egregious delay, no attempt at a tactical delay and
ce1tainly no control by Navy prosecutors. For a complex murder which occurred on the
streets of a foreign country the delay in the case is not egregious. The time of the delay is
not egregious. The Defense has not met its burden with the first Reed prong and its request
to dismiss all charges should be denied.

2. The Defense Cannot Meet Their Bw·den to Show That the Accused
Suffered Actual Prejudice
Even assuming arg11endo that there was egregious delay, the Defense's motion
should still be denied b ecause they cannot p rove actual prejudice. The Defense claims that
the Accused has suffered actual prejudice because Mrs.

is deceased. However, the

Government cannot be faulted for this as it was not foreseeable that the Accused would
murder Mrs.

thus causing her absence. Further, the Accused cannot benefit from

his own misconduct. As stated in the Government's forfeiture by wrongdoing motion, it is
common sense and public policy that an accused cannot profit from their own criminal
acts. To hold that the Accused's speedy trial right was violated clue to Mrs.
inability to testify would be to provide him with a windfall for his own c1iminal
mi sconduct.
The Defense makes no claim of prejudice that has not already been articulated in its
other Due Process motion. There is no discussion of how evidence relates to tbe murder
and suffounding charges as opposed to Charge IJ, Specification l , which has already been
litigated. The Defense does not articulate what evideuce has been lost, what witness other
than the one the accused brutally murdered has died, or what witness is missing. All the
possible Defense arguments relate to Charge ll, Specification I , which has already been
litigated.
Witnesses being unavailable or deceased is hardly unique. No murder victims
testify at murder trials. Many victims of domestic violence refuse to participate in the
7
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prosecution. Co-accused in conspiracies cannot force other co-accused to testify.
Witnesses may claim a wide variety of privileges from self-incrimination to martial
privilege. The issue of a witness being unavailable is predicated on the witness being alive.
The death of a witness does not prevent evidence related to that witness from being
admitted so long as it is adm.issible under the Military Rules of Evidence. See, M.R.E.
804(b) (2) Statement under Belief of Imminent Death. See also, United States v. D eCarlo,
l M.J. 90 (CM.A. 1951 ). As the Defense does not explain who died, other than Mrs.
, they can show no prejudice as to the murder and surrounding charges.
The Government assumes that the lost evidence is a rehash of its earlier claims of
911 tapes and NCfS notes. The Government assumes the Defense claims actual prejudice
because of the loss of physical evidence in the way of the 9 L1 calls and NCIS notes.3
However, the Defense fails to meet the second prong of Reed, which reguires them to show
actual prejudice because they cannot prove that the 911 calls or NCIS notes are exculpatory
- the most they can do is speculate that the evidence may be exculpato1y . which is clearly
insufficient to meet their burden. This is similar to Calfomia v. Trombetta, 467 U.S. 479
( 1984) and Killian v. United States, 368 U.S. 231 ( 196 1). ln Trombetta, the accused was
charged with DUI and subsequently filed a motion to suppress the results from his breath
test because his breath sample was not preserved for the Defense to test it. Tromhella, 467
U.S. at 481. The accused claimed that the failure to preserve the sample was a violation of
his due process rights because it was a destruction of potentially exculpatory evidence.
The Court compared the case to Killian where a due process violation was raised because
an FBI agent had destroyed his handwritten notes after using them to create a written
report. Id. at 242. In following KWian, the Court noted that there was nothing requiring
the Government to maintain the breath sample; the sample was not destroyed in an attempt
to hide evidence from the accused; and most impo11antly the accused had no proof that the
breath sample would provide exculpatmy evidence - the accused only alleged that it could
be exculpatory. Trombetta, 467 U.S. at 488-89. Therefore, because the accused could not
show that the breath sample would lead to exculpatory evidence, the Cow·t held that the
3
The Defense argues that the loss of memories of Mr.
and law enforcement personnel is actual
prejudice. However, under Reed, actual prejudice only looks at whether there is an "actual loss of a
witness" or "loss of physical evidence." Memories are not witnesses or physical evidence and thus are not
part of the calculation. Despite this, the Defense still fails to show how the witnesses would provide
exculpatory evidence if their memories were perfect. It is expected Mr.
a
citizen, will
participate at trial and thus be subject to cross-examination.
8
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accused 's due process rights had not been violated.
In the present case, just like in Trombetta, the Defense has failed to offer any
evidence or explanation for how the 911 tapes or the NCIS notes, if they still existed,
would be exculpatory. Instead, the Defense claim earlier that the 9 1I tapes would provide
them the opportunity to impeach Mr.

due to his previous inconsistent statements.

This claim though is pure speculation because it is unknown what was said on the 9 11
tapes. Moreover, the Defense can impeach Mr.

with his previous statements

because he will testify and can be confronted by the Defense. The loss ofNCIS notes does
not estabUsh actual prejudice. As the Defense has written in prior motions, "the absence of
the notes prevent the defense from obtai11ing potentially impeaching infonnation"
(emphasis added). Finally, the defense claims that the accused was dropped from Harvard
Business School. The Defense makes no linkage as to w hy the accused was dropped from
school to his trial. A student could be dropped for many reasons - grades, attendance,
tuition, lack of progress, the list could go on forever. The Defense has not shown how the
accused being dropped from school is at all related to his legal issues. Therefore, the
Defense cannot show actual prejudice and they have not met their burden in proving that
the Accused's right to a speedy trial was violated.
United States v. Bu.'ibv & Sole Jurisdiction

The Defense cites UnWHI States v. Busby, 1996 CCA LEXIS 456 (N.M.C.C.A.
1996) for the proposition that the case could or should have been bifurcated between

charges within the sole jurisdiction of the Navy and charges within the jurisdiction of the
Navy and

Busby, an unpublished case that is an A1ticle 62, UCM.J, appeal, is

easily distinguishable.
Busby wrongfully appropriated a truck and was involved in a wreck that killed an
hational. He was charged with, amongst other charges, negligent damage of
military propetty and wrongful appropriation. of mjlitary prope1ty. These two offenses
were solely military offenses under the jurisdiction of the Navy. He was also charged with
wrongful damage of non-military property and ttu·ee specifications of assault with means
likely to produce death or grievous bodily harm. lei at 456. There was a delay of ttu·ee
years while

and Navy authorities detennined who would prosecute the case. When

finally charged the Defense moved to dismiss for violation of the Fifth Amendment's Due
Process dause. The trial court granted the motion and the Government appealed.
9
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The Defense argues that the case should have been considered a series of offenses
versus a unified case; not so. R.C.M. 60 1's Discussion notes that "Ordinarily all known
charges should be refeJTed to a single court-martial." The Government has taken all known
charges and referred them to a s ingle cotu1-martial. The 201 3 incident was reviewed in
2013 and the Government declined to charges the accused, in pa11 because of the victim's
recantation. It is absurd now to argue that the Government should have charged the accused
e ither then or immediately in 2015 when he murdered his w ife. Once the accused murdered
his wife law enforcement and authorities began to review the accused's actions and his
ma1Tiage. It placed into greater context the August 2013 incident; taking it from an isolated
incident with an uncooperative victim to the first data point in a series of events
culminating in her death. Thus Charge II, Specification I was reviewed and viewed
through a lens containing more overall information that placed i.t into greater context. As to
Charge III, an AJ1icle 133 offense, this information was not known until after the accused
murdered his wife in 20 15. While a military only offense, the charge is well w ithin the
statute of limitations and is tied to the accused's interaction and overall behavior towards
the victim. Trying the accused on this alone, say in 2016, would have made zero sense
when the final and penultimate act that the accused did was slay his wife. It places his
actions into context, the repeated emotional and physical abuse that resulted in her death.

Busby is distinguished as it is series of events that occur over a small period of time.
The charges were all intertwined with the negligent damage to military property - the truck
- and wrongful appropriation - of the truck - were the proximate cause and result of the
wreck. Here the accused started abusing his wife at least two years before he killed her and
continued a pattern of abuse in the interim.
Busby a lso discusses evidence that the Military Judge should've included in his trial
ruling but failed to do so - j ust as the defense does not include any info1mation in its
motion. The Cou,1 stated "We would have preferred that the military judge have ma<le
specific finding!:> as to what each of the witm:s:,1.:s would have said, how the ~videncc wuulJ
have bcneli tted the accused. and why the accused would not be able to get 1liat evidence
hefore the trier-of'-fact in another way:· /ti. T he Defense motion does not discu~s what
witnesses would have sa id, in fact it list no witnesses at a ll . !'he; Defense motion dlles not
list or discuss how the evidence would have benefined the accused. The argument that
Mrs.

would have been alive and thus u possible witnesses, as has been argued
10
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previously, has to be tempered by the fact that the accused killed her and thus makes her
unavailable. The Defense motion does not discuss how the defense would not be able to
get evidence before the trier of fact. The Defense list no specific evidence at all or how in
way they are prejudiced. The very evidence B11shy's opinion lamented is missing is also
missing in the Defense motion.
--To prevail on this motion at trial, the accused had a heavy burden of proving two
elements of his Due Process claim. First, he had to show that the Government engaged in
"egregious or intentional tactical delay." Second, he must show that he suffered "actual
prejudice" as a result of this delay." Id (internal citations omitted). The Defense makes
conclusory statements that the Government engaged in intentional or tactical delay. The
evidence is clear that Navy prosecutors had no ability to unilaterally assert jurisdiction and
this complicated legal, jurisdictional, treaty based decision that balanced international
relations with a

partner is beyond their control. As shown by the Defense's own

evidence the US military was attempting to alleviate his

confinement conditions -

hardly the ploy of a mjlitary attempting to delay jurisdiction. Nor do the recommendations
of Navy Judge advocates show that the Navy was engaging in intentional tactical delay.
The recommendations were to allow

o take the case entirely, not to delay in the

hopes that evidence is lost. memories fade, and witnesses disappear, while plotting to
secure jurisdiction later. A basic understanding of prosecuting shows that delaying a case
for years actually impedes the prosecution for the very reasons the Defense now claims evidence is lost or misplaced which may show guilt, memories fade as people move on
with their lives (which generally assist the Defense), and witnesses disappear, such as eye
witnesses who see a woman murdered. These issues make prosecution harder, not easier,
and the Navy did not engage in a series or actions to increase the difliculty of prosecution
in a country that has limited Navy connection, no history of cou1t-martials in country.
where the investigation is in a foreign language. where witnesses are not subject to
compulso1y process. where there is no coUJtroom, where there is no brig, and the cost of
trial is astronomical.
Second, the accused must show that he suffered "actual prejudice" as a result of this
delay. The defense makes no analysis of actual prejudice. The idea that he is prejudiced in
the 2013 assault because Mrs.

is dead is absurd because the accused murdered her.

The accused points to no exculpato1y evidence, no lost legal defense, nor any witness lost
11
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other than Mrs.

The delay clue Lo international treaty obligations and negotiations

reaching the Secretary of Defense level did not result in any prejudice to the accus,.xl. The
Court should not dismiss any charges under Bwl~v and the Firth Amendment and the

Defense motion should be denied.

Article 10, UCMJ
The Defenses alleges a violation of Article I 0, UCMJ for speedy trial but does not
make any attempt to provide a fact based analysis. Their argument is coupled in an
omnibus section of speedy trial violations to include R.C.M. 707 and the 5 th and 6th
Amendments. "Although A1ticle I 0, UCMJ, is generally directed toward the advent of a

.:,p<..:cdy trial. it i~ specifically addressed to a panicular harm, namely causing an accused tn
langui::.h in confinement or arrest withoul knowing the charges against him and without
bail." United States v. Sc/111her, 70 M.J. 18 I. 187 (C.A.A.F. 2011 ).
There is no Aiticle 10, UCMJ violation in the present case. Article I 0, UCMJ, only
applies to confinement by military authorities and it does not apply to confinement by
another sovereign for charges under their jurisdiction in their jail. The plain language of
Article 10(a)( 1), UCMJ states that "subject to paragraph (2) any person subject to this
chapter who is charged with an offense under this chapter may be ordered into arrest or
confinement as the circumstances require.'' It is evident that
for a violation of

law - murder in

arrested the accused

not for a violation of the

UCMJ. Letters from Northern Law Center and the US Army show that the
acting unilaterally and treating the case as a
confinement by

case. T he accused was ordered into

authorities, not United States militaiy authorities. United

States Al't11y authorities even requested that he be released from
2016 Major

were

from the Northern Law Center wrote the

prison. On I June
Crown Prosecution

Service requesting that the accused be released. It stated " I would ask you either release
Lieutenant Becker or transfer him another penal institution which meets the criteria set by
law.'' See, LLLL -

He was not released until almost 45

days later. It is clear that United States milita1y authorities were not directing his
confinement in

prison nor were the

holding him at the behest of

American military authorities.
The Defense cites no authority for the proposition that actions taken by another
sovereign should later be attributed to the US military as to confinement and speedy trial.
12
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The Government cannot find any case law that extends Article 10, UCMJ, retroactively to
the actions of another sovereign. The Governn1ent cannot fin<l any case law that applied
Article 10, UCMJ, to actions by American state authorities for cases later tried by courtma11ial.
The accused returned to America in January 2018 and has never been restrained or
confined. He is cun-ently statio ned in Rhode [s land. ''By its own terms, Article 10, UCMJ
applies to arrest or confinement and requires that a person be tried of informed of the
offenses for which he or she is confined." United States v. Cooley , 75 M.J. 247, 257
(C.A.A.F. 2016). Finding that the accused has never been placed into confinement by
military authority nor held at the behest of military authorities in confinement there can be
no Article l 0, UCMJ violation. The Defense request to dismiss charges for an AJ1icle 10,
UCMJ violation should be denied.

Rule for Court-Martial 707
For purposes of R.C. M. 707 the accused shall be brought to trial within 120 days
after the earlier of: ( 1) preferral of charges; (2) the imposition of restrain under R.C.M.
304(a)(2)-(4), or (3) ent1y on active duty under R.C.M. 204. For this case only prongs ( l)
or (2) should be considered by the Court.
Original c harges were prefen-ed on 30 July 20 18 and Additional charges were
preferred on 23 January. Both sets of charges were refened on 29 January 20 l9 and the
accused was arraigned within 120 days as calculated under R.C.M. 707. lfrequested, or
the Cou11 finds it necessary for resolution, the Government can provide a detailed timeline
regarding exclusion and calculation of time. However, the Defense motion focuses on
prong (2), imposition of restraint.
Imposition of restraint under R.C.M. 304(a)(2)-(4) refers: to (2) restriction in lieu of
a1TeSt, (3) a1Test, or (4) confinement. The Defense does not discuss restriction in lieu of
a1i-est or a1Test. The Defense states "There was an R.C.M. 707 violation in this case. LT
Becker was confined, and the Navy could have easily had released pursuant to the
immediate ly released hin1 upon request."

as evidence by the fact that the

While this is factually incon-ect, the Government will focus on R.C.M. 304(a) (4)
confine ment only.
R.C.M. 304(b) (1 ) holds that "only a commanding officer to whose authority the
civi lian or officer is subject may order pret1ial restraint of that civilian or officer.'' The
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accused' s commanding officer did not order him into

confinement for a violation

of the Uni fonn Code of Military Justice. He was placed into
authorities using

confinement by

law. R.C.M. 304(b) (3) holds that "the authority to order

pretrial restraint of civilians and commissioned and warrant officers may not be delegated."
There is no evidence any military authority delegated to

the authority to confine

the accused, nor did the US military request the accused be confined on its behalf. The
accused was aliested by

police, not by a joint team of law enforcement. In the

accused 's affidavit relating to his confinement conditions he stated "On 18 March 2016 I
was taken into custody by
Prison, located in

Federal Police and transported to the
" See, Exhibit WW. In his affidavit he makes no claim

that he was an-ested by a joint team of

and American law enforcement.

The No1them Law Center, run by the U.S. Army, was reaching out to
authorities as early as 17 May 20 16 regarding the accused 's confinement in
ln correspondence from the Norther Law Center Major

p1ison.

US Anny, wrote to ''In

accordance with its regulations, the USA is required to ensure that US military perso1mel in
foreign custody are treated fairly at all times, and that they receive the same treatments,
rights, privileges, and protections as mililaty personnel detained in a US military
facili ty .. ." See, LLLL -

By 20 May 20 16 Colonel

US

Army, Medical Corps, vi.sited the accused in prison and in fom1ed lhe command of the
accused' s status and condition in prison. See, ExhibitYY, email of Colonel
blatantly evident that the US milita1y did not place the accused into
nor did it use
or R.C. M. 707.

It is
confinement,

authorities as a subterfuge for confinement for speedy trial purposes
authorities arrested the accused and initiated legal proceedings.

On l June 2016 Major

rom the Northern Law Center w rote the

Crown Prosecution Service requesting that the accused be released. [t stated "Since that
letter, the conditions of detention at

prison have remained below the minimum

standards. f would ask you either release Lieutenant Becker or transfer him another penal
institution which meets the criteria set by
ft is evident that the

law." See, LLLL -

were never holding the accused on behalf or at the

request of the US military. The accused was not released from

pre--trial

confinement until 14 July 2016, almost 45 days later. Contrary to defense assetiions, he
was not released promptly when asked by the U.S. milita1y. See, Exhibit WW, affidavit
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of the accused. The accused was never held by

at the request of the US military,

Even when released from prison he remained on house anest in

until January

2018.
His case was not controlled by the US milita1y and the US militaiy did not confine

him. R.C.M . 304(a) (4) and R.C.M . 707 do not apply when a separate sovereign
exercising its sovereign authority confines a sailor, even if the case is later prosecuted by
the militaiy. The Defense cites no authority for the idea that R.C.M. 707 appl ies to
foreign penal systems or that R.C.M. 707 should apply retroactively to another sovereign.
The remedy for an accused being placed in pre-trial confinement in a foreign jail for a
case ultimately resolved by cowt-mai:tial is confinement credit, nothing more. See,

United States v. Pinson, 54 M..J. 692 (A.F.C.C.A. 2001) (upheld on other ground, United
States v. Pinson, 56 M..I. 489 (C.A.A.F. 2002) and United States v. Escobar, 73 M.J. 871
(A.f.C.C.A. 2014).
R.C.M. 304(a) (4) and R.C.M. 707 only apply w hen military authority exercises its
Rule for Cot111-Martial authority to confine and prosecute a court-ma1tiaJ. The Defense
cites no contrary authority and there is case law directly on point refuting the argument that
R.C.M. 707 should be measured by a '·substantial information" test. In United States, .•

Wilder, 75 M.J. 135 (C.A .A.F. 2016) the Cout1 rejected the idea that a "substantial
information" test was the proper standard for R.C.M. 707. The Cou11 held ''The narrow
issue for decision in this case is whether. for purposes of a speedy trial violation alleged
under R.C.M. 707, the time is calculated by reference to the specific triggers listed in
R.C.M. 707(a) or by reference to some other standard such as the "substantial infonnation"
rule." l d at 138. The Cowt wasted no time is dismissing the concept of ··substantial
information" versus a strict reading of R.C.M. 707. The Court held ''Based on the plain
language of R.C.M. 707, we do not hesitate to conclude that when analyzing a speedy trial
violation under R.C.M. 707, it is the earliest of the actions listed in R.C .M. 707(a) with
respect lo a pat1icular charge that starts Lhe speedy trial clock for that charge.'· lei. In United

States v. Cooley, 75 M.J. 247, 258 (C.A.A.F. 2016) the Court reaffinned its denunciation of
the "substantial information" rule as archaic law by holding ·' we therefore overrule the
substantial infonnation nlle."
ln the present case the only R.C.M. 707 h·igger is the preferral of charges listed in
R.C.M. 707(a) (I). The accused was arraigned within 120 days of prefenal of charges and
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the defense makes no claim otherwise as to preferral dates. The Court should hold that the
accused's time spent in

prison for a v iolation of

law at the behest of

authoiities does not later apply to trial by court -mart ial under R.C.M. 707. The
Defense request for dismissal should be denied.

4.

Burden of Proof.
Per R.C.M. 905(c) the bw-den of proof on any factual issue the resolution

of which is necessary to decide a motion shall be a preponderance of the
evide nce. Per R.C.M . 905(c) (2) the burden o f p ersuasion is on the moving
party, the Defense.

5.

Evidence
T he Government relies upon defense exhibit LLLL, Exhibit listed

in the Discussion section and the prior testimony of NCIS SA
to the level and type of cooperation between

as

and American law

enforcement.

6.

Relief Requested.
The United States requests that the Cou11 deny the Defense Motion to Dismiss.

7.

Oral Argument.
The United States respectfully requests oral argument on this motion.
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************************************************************
CERT IFICATE OF
SERVICE
I hereby cert ify that, on 5 December 20 19, Tcaused to be served a copy of this motion
on the defense counsel and the cour1.
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NAVY-MARINE CORPS TRIAL JUDICIARY
JUDlCIAL CIRCUIT
GENERAL COURT-MARTIAL

UNITED STATES

v.
CRAIG R. BECKER
LT/0-3
U.S. NAVY

DEFENSE MOTION TO DISMISS FOR
SPEEDY TRIAL VIOLATIONS
PURSUANT R.C.M. 707, ARTICLE 10,
UCMJ, AND THE 5TH AND 6TH
AMENDMENTS :

22 NOVEMBER 2019

1. Nature of Motion
Pursuant to R.C.M. 905 and 907 of the Uniform Code of Military Justice (UCMJ), the
Defense respectfully moves this Cowt for an order dism.issing all charges because the
Government denied LT Craig R. Becker a speedy ttial. The unconscionable years of Government
delay and inaction based on Navy prosecutor's admitted delay tactics and woeful indecision to
assert prima1y jurisdiction, which was guaranteed under the
and the fai lures of the prosecutors to litigate
charges that were under the sole jurisdiction of the United States has denied LT Becker a Speedy
trial pursuant to R .C.M. 707, Artic le l 0, of the UCMJ, and the F ifth and Sixth
Amend ments .
2. Summary of Facts
a. LT Becker is an Explosive Ordnance Disposal (EOD) Officer and a true war hero
who has honorably served our countty for over l 8 years. During this time, he completed 56
combat mjssions in support of Operation Enduring Freedom land commanded EOD forces in
suppor1 of over 150 Direct Action missions during Operation Enduring Freedom If and was
awarded two Bronze Stars including one for .. Heroic Achievement.··
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b. On or about 2 August 2013, LT Becker reported for duty at the
He served as an ·'A ide de Camp" to
Vice Admiral Sean Pybus and Lieutenant General Brad Webb. He was also assigned duties as
the
Counter-Weapons of Mass Destrnction Advisor.
c. On 8 October 20 15, LT Becker's wife, Mrs.

tragically committed

suicide by jumping out the seventh-floor window of her off-post residence. Emergency Medical
Services were contacted, and Mrs.

was transported to a local hospital and she was

pronounced dead at 2317.
d. On 12 October 20 15, LT Becker was advised of his legal rights by the
in accordance with
leave

.

law and was interviewed. LT Becke1- was told not to

.

e. The circwn stances surrounding the suicide was a ''Joint Investigation" comprised of
Naval Criminal Investigativ e Service (NClS) and the United Stales Anny Criminal
investigative Division (USACID) with

as the lead investigative agency and NCIS as the

lead Military Crirrunal Investigative Organization (MCTO). NCIS opened a case which was
assigned number 12 OCY l 5f. Between 13 October 2015 and 23 October 20 15, USACID assisted Special Agent

w ith investigative activity identified by NCIS and
Additionally, SA

conducted key leadership engagements with

the Staff Judge

Advocate (SJA), and LT Becker·s Chain of Command, notifying them ''NCIS has initiated a
joint investigation with

regarding this incident.'' (

).
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g. CID continued to provide investigative support to

and NC[S and completed all

directed leads through a CID Request For Assistance file. This ensured the alleged i11tegrily of
all the official reporting for this "joint investigation, which will be comp leted by NCIS, tbe

responsible Military Criminal Investigative Organization for this incident."
h. On March 18, 2016, the

).

authoriti.es a1Tested and immediately -i ncarcerated LT

Becker. The alleged offense did not involve any

citizens or property. The only nexus to

was the fact that the incident in question took place on

soil. The act of the

Government incarcerating LT Becker for criminal charges immediately triggered the
protections of the

The United States was placed on '·Very Urgent'' notice that LT

Becker was placed in jail.

.

i. The Department of Defense has histo1ically secured jurisdiction under the
on behalf of service members. The United States Government ratified the
in 1951 to protect our service members serving our country abroad. The United States has
leveraged th.is agreement to protect our service members from prosecution in foreign jurisdiction
systems that do not recognize our constitutional guarantees.

j. It is the duty of the Depa11l11ent of D efense to protect, to the maximum exrem possible,
the rights of United States service members who may be subj ect to criminal trial by foreign
courts and imprisonment in foreign prisons.
k. Enclosures I to Department or Defense D irective 5525.1. is the "Status of Forces
Policy and Information .. regarding the
and it provides the following: " Where a person subject to the military jurisdiction of
the United States is to be tried by the authorities of a receiving state, under the treaty the
Commanding Officer of the armed forces of the United States in such state shall examine the
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laws of such state with particular reference to the procedural safeguards contained in the
Constitution of the United States.'·
I. Department of Defense Directive 5525.1 provides further instiuction on securing
jurisdiction, --rf, in the opinion of such Commanding Officer, under all the circumstances. there
is danger that the accused will not be protected because of the absence or denial of constitutional
rights the accused would enjoy in the United States, the Commanding Officer shall request the
authorities of the receiving State waiver jurisdiction in accordance with the provisiol1s of
paragraph 3(c) of Article VII (which requires the receiving State to g ive ·'sympathetic
consideration.. to such request) and if such authorities refuse to waive jurisdiction, the
conunanding officer shall request the Depa11ment of State to press such request through
diplomatic channels and notification shall be given by the Executive Branch to the Armed
Services Committees o f the Senate and House of Representatives."
m. l n response to LT Becker" s arrest and incarceration, the Department of the Army sent
formal notice to the Crown Prosecution Service stating that. " [a]s you know, Article 7 paragraph
3(a)( l) of the

provides that the United States has the

right to exercise jurisdiction over LT Crnig Becker as a maner of priority. Consequently, I
hereby confirm that the US forces will assert this right. Nevertheless, the US does not wish

to exercise this right in a premature manner and under no circumstances to interfere with the
investigation in progress.''

.

n. The Department of the Army also continued that the United States would continue
with the joint investigation since they would be asserting jurisdiction. Major David A. Arnamoo,
Judge Advocate, states, "[w)e should nonetheless inform you tha t the American investigators

will have to familiarize themselves with the case, with the evidence, and will most likely
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work together with the

nvestigators to make sure that the investigation is

complete, so that the case can go to trial." (

.

o. NCTS confirms in a Report of Investigation (ROI ) that. "[t]his joint investigation was
initiated to coordinate with the
surrounding v/

and provide details and disposition of the events

death to command.

maintains primary investigative
ff-base residence ... " (

jurisdiction since the deatb occurred as V

p. NCIS confirms they were investigating a 2013 domestic violence incident that
occrnTed on a military base and. as such. was within the sole jurisdiction of the United States.
The United States failed to take any timely actions regarding the domestic violence case while
LT Becker remained in custody and was prejudiced.

.

q. On 29 April 201 6, NCJS released a ROI that confi1111s that the Navy Judge Advocate
General' s Corps (J AGC) delayed asse1ting jurisdiction. T he report states. ··Repo1t ing Agent
(RA), and LCDR Kim Kelly, JAGC, USN, Regional Legal Service Office (RLSO), met with
Inspector

COY, and Investigating Magistrate Pamela Longiils, CIV, at

location as

Other

personal and

police Detectives working

on this investigation were also present. Longfils approved the request for the investigative case
file, which will be provided via CID Investigator

sometime in May 20 16.

stated that they w ill be travelling to the United States to conduct interviews sometime in
September 20 16. and the estimated date o f cornpletion for their investigation is October or
November 2 00 16. LCDR

discussed _jurisdictional issues- and explained her position on

"delaying'..'_assertion of.jurisdiction at this time.

. T his was a clear tactic to

circum vent speedy trial obligations.
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r. While LCDR

readily admitted to delaying assertion of jurisdiction , LT Becker

was abando ned and languished in cus tody. The D epa1t me nt of the Anny sent to letter to the
on 17 May 2016 addressing the poor conditions.

.

s. On 24 May 2016, the D epartment of tbe Atmy sent another letter to the
confim1ing again that the, "US has priority jurisdiction in their case concerning an American

officer and his wife." The JAG wanted to know the

interpretation of the Mutual Legal

Assistance Treaty (MLAT) between the Kingdom o

and the United States.

). There was never any indication that the
fact, there was never any disputes with the

would not honor the MLA T. ln

who have been exceptionally cooperative

throughout the years of strategic delay by Navy lawyers.

t. The JAG confirmed with the
in

that, ··[t]he court m artial will be held most likely

not in the United States.''
LL

.

The JAG sent another letter on 25 May 2016 to the

copy of the investigation file on this case.

requesting a ce11ified true

.

v. On 26 May 2016, the JAG sent another letter requesting that SA

be able

to attend the various re-enactments session that were scheduled on 15 June 2016.

.

w. On I June 20 16, the A,my JAG sends another letter noting that LT Becker has
remained in prison conditions that were be low the minimum standards.

. W hile LT

Becker continued to suffer in confinement the Navy JAGC continued to unjustly delay any trial.
In fact_ the Navy prosecutors failed to take any steps regarding the 2013 domestic violence
incident that was within the exclusive control of the United States.
x. The Anny JAG requested that Special Agent

be allowed to, "take part in

the different steps of the re-enactment that was held on 16 June 2016."

NCIS
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continued to provide support and guidance in the joint investigation that was delayed without just
cause.
y. On 15 June 2016, the Investigative Magistrate provided pennission for FC
and RA to. ··conduct scene documentation including panoramic photography and th.reedi.mensional mapping of the apartment using a laser scanner:·
7..

.

On 17 November 2016, the Army JAG send an ·'Urgellt'" letter to the

stating

that the, ''US Navy is considering referring the case to the US Court Martial that will be
" The letter requested authority for LCDR Kimberly Kelly, CDR Ryan

organized in

Stormer, and SA

to meeting with different witnesses to assess their willingness to

cooperate.

. T he United States received the authority to i_nte1-view the witnesses on

18 November 2016.

. l t took Navy prosecutors over a year to go to

to

assess the case.
aa. The Navy prosecutors failed address the MLAT with the

which addresses

the production of witnesses.
bb. The

grew tired of the United States' continued delay in asserting

jurisdiction. On 30 June 2017, the hwestigating Judge sent a, ·'Very Urgent'· letter requesting
that the status of the "American Authorities'· w ith '·regard to exercising their jurisdiction
privilege.'·
cc. On 24 Janua1y 2017, Ms.

Head of

Branch acknow ledged

that she received the DVD containing the investigation file in the case of LT Becker from
1nspector

However, the case continued to be inexplicitly delayed while LT Becker

remained in custody.

.
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dd. The Army JAG waited another 6 months before requesting a status on the LT Becker
case from the

. The case continued to languish. and the Navy

(

prosecutors took no action regarding the 20l3 domestic violence case which they had exclusive
jurisdiction whi le LT Becker remained in custody.
ee. NCIS confim1ed again that, "[t]his joint investigation was initiated to coordinate

and to provide details and disposition of the events

with the
surrounding v

death to command." During the week on 10 July 2017, the Repo1ting

Agent travelled to
documentation outside the

with Participating Agent
residence.

in order to complete additional
.

ff. After fu1ther delay, on 27 July 2017, the Investigating Magistrate claimed that she was
waiting for the last expert report and would close her file by the end of August.
gg. The NCIS ROI dated 11 August 2017. states that ··LT

JAGC,

USNR, Region Legal Services Office, has been briefed regarding this investigation. LT
indicated the
August 2017. Once the

Magistrate intends on having the

case c losed by the end of

case is closed, a decision will be made by the Kings Prosecutor on

whether or nots/Becker will be charged with murder. S/Becker' s c ivilian attorney, Jerern.iah J.
Sullivan,

m, CN, has been contacting Congress and the media in order to influence the decision

to assert jurisdiction.''

.

hh. Attorney Jeremiah J. Sullivan contacted Congress and ultimately filed a Writ of
Mandamus in the United States District Court to law(ully uphold the

LT Becker

remained in custody while the Navy prosecutors continually delayed and failed to even take any
action on the 2013 domestic violence case. Instead, they abandoned LT Becker and tactically
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avoided taking jurisdiction in a case that the

were mandated to sun-ender pursuant the

ii. The NCIS ROl dated 28 Sep 2017, confirms that N CIS continued to assist in the joint
investigation that had been grossly delayed. "SA

coordinated with the

to assist in the 3D scanning and on 10 July 2017, RA captured laser measurement and
photograph data of the exterior . . . using a FARO Focus 3D X330 laser scanner, SIN
LLs07 l50772.''

. The measurements could have been completed in 20 15 but were

delayed as a result of Navy prosecutors.
jj. On 14 August 2017, in an act to cover up the continued unnecessa1y delay while LT
Becker remained in custody. the Am1y JAG sent another letter to

authorities claiming

that, "the United States of America is currently working with the highest bodies in the
Department of Defense in Washington concerning the jurisdiction priority. The Secretary
of Defense should have a decision soon and we will keep you informed." (

. The

asse11ions by rhe Army JAG are not supp01ied by the documentary evidence. The Defense is
unaware of any official paperwork from the highest bodies that justifies the repeated delays.
kk. In response to the frivolous letter, the

authorities responded on 15 September

20 17, stating that, "the investigation is now closed and the file has been submitted to my office
which is examining at present and will propose rapidly to the Judge 's Chambers of the Criminal
Court on how to proceed. This proposal will obviously be conditioned by the positioned
adopted by the Amei:ican authorities in application of international criminal law, a.a d in
particular Article of the
"(

convention between the States party to the

. The Navy was placed on notice again that the
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will re linquishju1isdiction pursuant to the

The Navy prosecutors failed again,

and the case was unnecessarily delayed knowing that LT Becker remained in custody.
11. fn an NCIS ROI, dated 11 Oct 20 17, the report confums the Navy failed to take
appropriate steps in handling the case in a timely manner. ··LCDR

JAGC. USN,

Regional Legal Services Office, has been briefed regarding this investigation. The translated
case file has been received. The

investigatio n is complete and is cun-ently being

reviewed by the King· s Prosecutor in order to determine whether or not S/Becker will be charged
with murder. The investigation is pending a decision on whether or not the U.S. will assert

jurisdiction .''

. The record is replete from any steps the Navy was taking

regarding their extraordinary delays in asse1ting jurisdiction.
mm. On 8 November 20 17. LT Becker' s

lawyer reminded the

authorities that, "they are still waiting for the position of the Unite State about the possible

c.o mpetence of

o hear this case." (

.

nn. On 7 November 20 17. the Secretary of the Navy recommended that the Secretary of
Defense not assert United States primary jurisdiction in this case. On that same day LT Becker
filed a civil lawsuit in the Federal District Cout1 of the District of Colwnbia.
oo. On 9 November 2017, the Judge Advocate General o f the Navy provided a
Memorandum for the Secretary of the Navy. In his purpo rted legal analysis, he cites. Mm ybury

v. Madison ( 1803) at a failed attempt to avoid the pla in reading of the
.

pp. On J 1 November 2017, CA PT Joe Holtz, Deputy Assistant Judge Advice General,
authored a legal o pinion that is poor refectio n of the Navy JAGC. H e conc ludes that, " A

criminal proceeding is the only way a full and fair adjudication of the facts

IO
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surrounding the death can occur." It is disturbing is that CAPT Holtz admits in his
memorandum that, '

has an inquisitorial system and so government lawyers have

opined that there is evidence collection procedure would not survive an adversarial
system." (

. The repo11 also contains assertions that are false that o nly prolonged

the delay.

qq. It was apparent that the

were frustrated with the inaction and delays of the

United States. ln a letter dated, l3 November 2017, the King's Prosecutor states. "Following

my numerous letters, amongst them one sent on September 15, 2107, I would like to know
the decision of the Secretary of Defense regarding the jurisdiction priority question in this
case.''

The United States continued with their inexplicable delays and responded

that they have not received any decision. (

. The Navy prosecutors continued to

delay the case while LT Becker remained in custody.
rr. On 12 D ecember 2017, SECNA V issued a memorandum to the SECDEF over two
years after Mrs.

The m emo notes that, '·NCJS was ready to assume

investigative contro l once the U.S. asserted jurisdiction.''
ss. On 19 December 2017. General Joseph F. Dunford, Jr., Chainnan, Joint Chiefs of
Staff states that, ··1 do not support waiving U.S. primary jurisdiction under the

in

this case because of the long-term consequences such an unprecedented waiver may have on
this impo1tant policy."

. Needless to say, General Dunford did not waste his time

examining the legal precedent of Marbury v. Madison relied on by the Navy JAGC.
tt. On 2 January 2018, Secretary of Defense James " Mad Dog" Mattis disapproved the

Navy·s effoti to abandon LT Becker in an unprecedented case.

. The willful
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repeated delays of the Navy denied LT Becker his right to a Speedy Trial while w itnesses died,
witnesses were lost. evidence was lost o r destroyed, and memories faded.
uu. On 5 January 201 8, the Army Judge Advocate sent a ve1y simply request to the
authorities infi..mni.ng them that in accordance of Article V II, paragraph 3(a)(i) of the
Convention between the States parties to the

it was

detennined that the US military authorities have the primary right in th.is matter to exercise

jurisdiction on their military personnel and have not renounced jurisdiction. Furthermore,
it was finally requested that LT Becker be released from custody.

. It was too

late at thisjunctme because witnesses had died, and evidence was lost and destroyed, and LT
Becker could never receive a fair trial.

vv. On 12 January 2018, Route Slips were created by the Navy JAGC that summarized
background events. The summary contains info1mation that was relied upon by the legal chain
of command and the Convening Authority. One of the most outlandish statements was that.
..[difficulties in trying the case are related to unwillingness by the
in a U.S. Court-martial. "

government to assist

. The statement is absolutely false. The

authorities could not have been more helpful, even to the Defonse, during the litigation of 1his
trial. furthermore, RLSO

falsely c laimed that, ··because

refusing lo testify in a U.S. court-martial, a11d

witness are

government w ill not compel partic ipating,

assess that the cases would be difficult if not imposs ible to try:·

RLSO
.

ww. In another Admiral Crawford disaster, he decides to submit his legal a11alysis,
beyond Marh111y vs. ~Madison, noting that he, "required more time than originally anticipated

to confirm the necessary facts and timeline of this case."

. The memo o nly
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highlights the repeated unnecessary delays of the Navy JAGC to process this case in a timely
fashion. Mad Dog Mattis had already g iven the order to asse1ijurisdiction while the Navy JAGC
was drafting memos to cover their tracks.
xx. LT Becker was denied substantial Constitutional rights that are replete in the
inquisitorial system. LT Becker was not be afforded his Constitutional rights to Speedy Trial,

Jtuy Trial. or Confrontation. Instead, LT Becker was abandoned in a system w here the
··Judge of Evidence· ordered the hypnosis of witnesses to construct evidence. LT Becker.
through counsel, had requested that the Department of Defense and the D epartment of the Navy
assert jurisdiction under the

to; Secretary of Defense on February 23, 2017,

on February 28. 2017, Secretary of Navy on July 5, 2017, and again

Commander,

on August 3, 2017. LT Becker has not received any response until Mad Dog Mattis issued his
order.
ccc. The

Government incarcerated LT Becker from March 18, 2016 until

January 2018. He l1as appeared in 18 custody hearings in

and the Navy failed in their

mandated requirements to provide cow·t observers at every hearing.

fff, The Department of the Defense and the Department of the Navy refused to make any
timely request to the

Government to relinquish jurisdiction, w11ich is in v iolation of the

lhstead, the Navy prosecutors engaged in wuawful international forum shopping.
Ostensibly, the Navy determined that it will be easier for the

to secure a conviction

under their system~ a system that does not provide the constitutional protections that LT Becker
was prepared to die for on the battlefield.

3. Discussion of Law

l3
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The inexplicable years of Government willful delay and inaction based on Navy
prosecutor's admitted tactics and woeful indecision to asse11 primary jurisd ic tion, which was
guaranteed under the

and the failure of the prosecutors to litigate charges that were under

the sole jurisdiction of the United States has denied LT Becker a speedy trial pursuant to

R.C.M . 707, Article I 0, of the UCMJ, and the Fifth and Sixth Amendments. Justice
requires that the charges be dismissed.

THE GOVERNMNET FAILED TO ENFORCE THE PLAIN READING OF THE
TO CIRCUMVENT SPEEDY TRIAL
A fundamental principle of international law is that any "sovereign nation has exclusive
ju1isdiction to punish offenses against its laws committed within its borders, unless it expressly or
impliedly consents to sun ender its jurisdiction." Wilson v. Girard, 354 U.S. 524, 529, I L. Ed. 2d
1544, 77 S. Ct. 1409 ( l 957)(citing The Schooner Exchcmge v. M'Fadc/011 , 11 U.S. 116. 7 Cranch
( 11 U.S.) 116, 136, 3 L. Ed. 287 ( 18 12)). Balanced against this general principle, "as a matter of

policy," com manders should make every effo11 "to maximize the exercise of court-martial
jurisdiction over persons subject to the code to the extent possible under applicable agreements."
R.C.M. 20 1(d)(3), Discussion.
A treaty nonnally establishes the procedures and standards for determining which State
will exercise jurisdiction over an offense. The treaty involved in this case is the Agreement
Between the Parties to the

19 June 1951, 4

U.S.T. 1792. T.LA.S. No. 2846, 199 U.N.T.S. 67

. Article VII of the

ruticulates a balance between the type of offenses foreign servicemembers may commit when
stationed in other

countries.

The Depaitment of Defense has historically secured jurisdiction under the
on behalf of service members. It is the duty of the Depa11ment of Defense to protect, to the
14
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maximum extent possible, the rights of United States service members who may be subject to
criminal trial by foreign coutts and imprisornnent in foreign prisons.
The Department of the Anny took appropriate action in this case when they sent formal
notice to the Crown Prosecution Service stating that, '· ... I hereby confinn that the US forces
will assert this right. Nevertheless, the US does not wish to exercise this right in a premature
manner and under no circumstances to interfere with the investigation in progress.'' The Navy
prosecutors then put the unlawful brakes on the case to avoid speedy trial and tactically delayed
taking action. Over the course of years of willful delay, evidence was lost and destroyed. ln
fact. two witnessed died, a witness has been lost, records from the 2013 incident have been
destroyed, memories have faded , a nd LT Becker was dropped from enrollment at the Harvard
Business School.
Finally, reasonable minds from the military ' s most powerful leaders took action in yet
another emba1Tassing moment for the Navy JAGC. On 19 December 2017, General Joseph F.
Dunford, Jr., Chairman, Joint Chiefs of Staff concluded that, '"I do not support waiving U.S.
primary jurisdiction under the

in this case because of the long-term consequences

such an unprecedented waiver may have on this important policy." Needless to say, General
Dunford did not waste his time examining the legal precedent of Marbwy v. Madison relied on
by the Navy JAGC. Finally, On 2 January 20 18, Secretary of Defense James ··Mad Dog"' Mattis
disapproved the Navy·s effort to abandon LT Becker in an unprecedented case. Despite the
intervention of General Dunford and Secretary Mattis, the Navy· s egregious and tactical delays
prejudiced LT Becker with the death of witnesses and the loss of evidence.

FAILURE TO PROSECUTE CHARGES UNDER THE SOLE JURISDICTION OF THE
UNITED STATES

15
Appellate Exhibit LXXXI

Page 15 of 21

The problem in the timely processing of Charge II, Specification 1 and Charge III is that
apparently no one, except for the trial defense counsel, well over 4 years after the incident, and
after LT Becker was incarcerated, cons idered breaking this case down into two sets of charges:
those in which the United States had sole jurisdiction and those in which the United States had
primary jurisdiction. The compelling case of United States v. Busby, NMCM No. 960 l 087, l 996
CCA LEXIS 456; 1996 WL 927938, addressed a similar failure of the Navy and dismissed
charges in an overseas case for speedy trial violations.

The Navy prosecutors were caught an act of egregious and intentional delay when LCDR
Kelly discussed jurisdictional issues and freely admitted to "dcla.)jng" assertion of
jurisdiction. There was no justifiab1e reason to delay the case when the plain reading of the

mandates maximizing jurisdiction. This was a clear tactic to circumvent speedy
tiia l obligations. Instead, the Navy prosecutors elected to delay and join all of the offences into
one case to be refened to a single court-martial. Had the Navy prosecutors in the military justice
process considered treating this matter as a series of"offenses'' rather than a unified "case" or
"incident.. early in the process, the Govenunent could have disposed o f those charges for which
the U.S. Government has sole jurisdiction years ago before the evidence was lost and destroyed
and memories faded. Instead, the Navy violated LT Becker's right to a speedy trial while he
languished in custody.

R.C.M. 707, ARTICLE 10, UCMJ, AND THE SIXTH AMENDMENT
SPEEDY TRIAL VLOLATIONS

R .C.M . 707, Article 10, UCMJ, ahd the S ixth Amendment provide a
coh es ive and som etim es overlapp in g fram ework for the protectio n of an accu sed 's
speedy t rial rights. See United States v. Tippit, 65 M.J. 69, 72-73 (C.A.A .F. 2007).

16
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R.C. M. 707(a) mandates that " [t)h e accused shall be brought to trial within
120 days after the earlier of: ( 1) Preferral of c harges; (2) The imposition of restraint

under R.C.M . 304(a)(2)-(4); o r (3) Entry on active duty under R.C.M. 204.'. Article

J 0, UCMJ , requires " reasonable diligen ce in bring ing c harges to triar· w hen an
accused is p laced ·'in arrest or con fi ne m ent'" prior to trial. United States v. Mizgala,
61 M .J . 122 , 127 (C.A.A.F. 2005) (citation omitted) (internal quotation marks

o mitted). A n analysis under th e Sixth Amendment focuses o n the date of either
preferral o r t he imposition of restraint or confi nem e nt, United States v. Vogan, 35
M. J. 32, 33 (C.M.A. 1992), and analyzes an alleged vio lation based on the facto rs
set forth in Barker v. ~Vingo, 407 U.S. 5 14, 530 ( I 972). United S tates v. Danylo , 73
M..I. 183 , 186 (C.A.A. F. 20 14).
A rra ig nm ent "stops " the speedy trial c lock fo r purposes of R .C.M. 707, see

Leulzr. 73 M.J. at 367, and trial stops the sp eedy trial clock for Arti cle l 0, UCMJ ,
see United States v . Cooper , 58 M.J. 54, 60 (C.A.A.F. 20 03) , a1Jd t he Sixtb

Amendment, s ee Dany lo, 73 M..J. at l 89. R.C.M. 707(b)(2 ) prov ides that '·[w ]hen
charges a re preferred at different times , accountabi lity ;for each ch arge shall be
determined from the appropriate date under subsection (a) of this rule for t hat
charge:· lf an appellan t is an-aigned within 120 days after the earli er of, inte r a lia,
the preferral of, or restraint based upon, a partic ular charge, then R .C.M. 707 is not
v io lated. See. e.g., Leahr, 73 M.J. at 367.
These speedy trial protections and inquiries, though overlapping in som e
respects, a re distinct. ..The fact that a prosecution m eets the 120-day rule of R.C.M.
707 does not directly ·or ind irectly' de monstrate that the Government moved to tria l
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with reasonable diligence as required by Article IO." Mizgala , 6 l M.J. at 128.
Similarly, the governm ent might move with a ll reasonable diligence for purposes of
Article 10, UCMJ , but noneth eless v iolate the bright-line 120- day rule of R.C.M.
707. See Kossman , 38 M.J. at 26 1.
The narrow issue for decision in this case is w hether, for purpos es of a speedy
trial violatio n a lleged under R. C.M. 707, the time is calculated by reference to the
specific triggers listed in R. C. M . 707(a) or by reference to some other standard such
as the ·'substantial inform ation'· rule. Based on the plain language of R.C.M. 707 ,
we do not hesitate to conclude that when analyzing a speedy trial violation under
R. C. M . 707, it is the earliest of the actions listed in R.C.M. 707(a) with respect to a
particular c harge that starts the speedy trial clock for that charge. R.C.M. 707,_
promulgated in 1984, was a new and different layer o f protection again st speedy
trial violations, see Kossman , 38 M.J. at 260, and for violations alleged under its
rnbric, its plain language contro ls. S ee United States r. Ruffin , 48 M.J. 2 11,213
(C.A.A.F. 1998); United States v. Thompson, 46 M.J . 472, 475 (C.A.A.F. 1997).
There was a R .C.M. 707 violation in this case. LT Becker was confined, and
the Navy could have easily had released pursuant to the
by the fact that the

as evidence

immediately released him upon request. Instead, Navy

prosecutors gamed the system and tactically avoided and delayed asserting
jurisdiction to avo id the cons titutional protections afforded in the United States.
T he pros ecutors shou ld not be rewarded fo r their egregious tactics w hil e LT B ecker
remained in jail a nd w itnesses d ied and evidence was lost and destroyed .

18
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THE GOVERNMENT VIOLATED LT BECKER'S CONSTITUTIONAL RIGHTTO
SPEEDY TRIAL UNDER THE DUE PROCESS CLAUSE OF THE FIFTH

AMENDMENT.
The Constitut ion does not require the Govemment "to fi le charges as soon as probable
cause exists." United States v. Lovasco. 43 1 U .S. 783, 79 1. 52 L. Ed. 2d 752, 97 S. Ct. 2044 ( 1977).
At the same ti.me, w hile the military statute of limitatio ns. A rticle 43 , UCM J, 10 U.S.C. § 843 ,
provides primaiy protection against such delay, "it may not be suffic ient by itself' and accused
servicemembers may seek relief under "the Due Process Clause of the Fifth Ame ndment. " United

States v. Reed, 4 1 M .J. 449, 451, cert. denied, 133 L. Ed. 2d 37, 116 S. Ct. 78 ( 1995). The
Government breaches the Due P l'ocess C lause only if the de lay in moving to trial violates those
"fundamental conceptio ns ofjustice which lie at tbe base of our c ivil and political institutions" and
w hich define the "community's sense of fair play and decency.'' Lovasco, 43 1 U .S. at 790 ( citations
omitted).
To prevail o n this motio n at trial. the accused had a heavy burden. of proving two elemen ts

of his Due Process claim. Fitst. he had to s how that the Govenunent engaged in "egregious or
intentiohal tactical delay." Reed, 4 1 M.J . at 452. Second, he must show that he su ffered "actual
prejudice" as a result of this delay. id. , see Lovasco, 43 1 U.S. at 790. This Court stated theLovasco
requirement in a slightly d ifferent way in United States v. Reeves, 34 M.J. 1261, 1262

(N.M.C.M.R. 1992 ): "What is required to substantiate a due p rocess claim is proof of actual
prejudic e to the accused and a consideration of the reasons for delay." In cases where the accused
is not in pretrial co1urnement o r has charges pending against him, actual prejudice is a questio n of
w hether the accused is able "to mo unt an effective defense" as a result of the delay. Lovascu, 43 l
U .S. at 795 n. L7; see United States v. Vogan , 35 M.J . 32, 34 (C. M.A. 1992).
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In Busby, the military judge found that the delay in bringing the case to tnal was
"inexplicable." In that case the Government intenlionally delayed prosecuting the case simply
because it misinterpreted the applicable treaty. Moreover, it did so even though it was well aware
of the adverse impact delay was having on the accused's life. Id. The military j udge was upheld
in concluding that the Navy always had primary jurisdiction over the milita1y offenses and that
"these charges should have and could have been disposed of literally years ago pursuant to the
Id. Therefore, the judge concluded. that the Govenunent's failure to get these offenses to
trial in a timely manner violated the accused's "constitutional speedy trial rights." lei. In so
deciding, he must have also decided that the Government's conduct was "egregious.'' Id. The
military judge also concluded that this de lay resulted in the accused's actual prejudice, the second
element o f the Lovasco/ Reed test. Although several of his factual findings, which relate to the
administrative consequences of his awaiting court-martial, are not the fotm of prejudice with
which the Suprem e Cou1t was concerned in Marion and Lovnsco, several others dealt with "the
accused's ability to p resent a defense without be ing substantially hampered by a lapse o f time."
Reeves, 34 M.J. at 1263. These include the loss of physical eviden<.;e, impairment of memories of
witnesses, and loss of some witnesses altogether. See Marion , 404 U.S. at 32 1. The military judge
fou nd, based on the evidence he considered, that "witnesses have become unavailable due to
insanity, refusaJ to cooperate, and inability to locate."
In this case, the Government was well aware of the requirements of the
fact, the Anny JAG correctly placed

In

on notice tJ1at the U.S. Govenunent will be asse,1ing

jurisdiction. Then the Navy prosecutors intervened and admitted that they wanted to delay
asse1ting j ur isdiction which was an egregious tactical dec ision that stripped LT Becker of his
Constitutional rights to a speedy trial. Finally, LT Becker has been prejudiced as a result of the
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Navy prosecutor' s unlawful tactics of delay to avoid speedy trial. Here. two witnesses have died,
a witness is now missing, evidence has been lost and destroyed, memor ies have fad ed, and LT
Becker was dropped from enrollment at the Haiv ard Business School.
4. Relief Requested.

The Defense requests that the Military Judge dismiss all charges.
5. Oral Argumen t.

Unless the Govemment concedes the motion or this Court grants the relief on the basis o f
pleadings alone, the Defense requests oral argument on this matter.
6. Evidence.

The Defense requests the following witness be produced to testify. The Defense does not
object to telephonic testimony for this motion.

I. Admiral Michelle Howard (Retired) ;
2. AdmiralJames Crawford, JAGC (Retired) ;
3. Admiral John Hannink;
4. Special Agent
5. CA PT Joe Ho ltz, JAGC;
6. General .Joseph Dunfo rd:
7. CDR

JAGC.

The Defense requests that Court consider the attached bates stamped pages alo ng with all
other exhibits in the record.
Finally, the Defense requests the'Cowt to take judicial notice of a ll relevant laws and treaties
to include the

J. J. SULLNAN
Civilian Defense Counsel
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UNITE D STATES OF AMERICA

Defense Motion to Exclude Expe rt
Testimony

v.

C RAlG BECKER

LT

15 Novembe r 202 1

USN

1. Natu re of the Motion

The defense respectfully requests the court to exclude the testimony of Mr.
a11d Ms.

both alleged experts in Biomechanical Science. because their

testimony is unreliable and lacks probative value.
2. Burden of Proof

Upon a showing that the expert's testimony has been ''sufficiently called into question:· the
proponent of the expe11's testimony has the burden of persuasion by a preponderance of the
evidence.
3. Facts

a. On 8 October 20 15, at approximately 205 I, Mrs.
apartment she shared with LT Becker.
b.

fell to her death from the 7111 noor

was pronounced dead at 2230 that same night.

c. On 17 December 20 15. Mr.
Investigating Judge as the
(Enclosure HHHHI I).

submitted his Biomechanics Report to Ms.

d. The case was taken over by Ms. Pamela Lonfils. Investigating Judge, Court of Fi rst
Instance o

!/J
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e. On 16 March 20 16, Mr.
Report. (Enclosure IIIII).

submitted a Supplement to his initial Biomechanics

f. On 15 June 20 I 6, Judge Lonfils filed an "Official Record of Re-Enactment: '

g. On 26 January 20 17. the Federal Judicial Police of

created a
Supplemental report with the assistance of the newly discovered eye-witness Ms.
h. On 21 June 20 17. Mr.
Assessment Report. (Enclosure JJJJJ).

submitted another Supplement to the Biomechanical

4. Discussion
A. The Defense is Entitled to a Daubert/Houser Hearing So That the Military Judge
Can Properly Serve His Role as Gatekeeper.

The trial judge is called upon to determine the admissibility of the evidence when the
"expert testimony's factual basis, data, principles, methods, or their application are c.:a!led
sz{fflciently into question." id. at 155 (citing United States v. Billings, 6 1 M.J. 163, 168

(C.A.A.F. 2005)); United States v. Clark, 61 M.J. 707, 710 (N.M.C.C.A. 2005).

Here. the

purported experts are offering some opinions, based on speculative assumptions, which is not
acceptable in the field of biomechanical science.

B. Expert Testimony By Mr.
and Ms.
s Inadmissible Within the
Frameworks Commonly Utilized by Military Courts
Military Rule of EviJence 70'.? (20 19) states...A 'v\ itness who is qualified as an

expert by k11\lwledge. ski II. experience. training. or educat ion may testif~ in the form of an
nrinion or otherwise if: (a) the exr,e11·s ... knov,ledgc: V\i ll hclp the trier or tact in
umkrstoncling tl1e evidence or in determining a fact in issue: (c) the testimony ic; baseJ on
sufficient facts or Jata: (e) the testimony is the product of rdiabk principles and methods:
and (d) !ht" expert has reliably applied the prim:iples and method::. to the facts of the ca::.e:· t

2

Appellate Exhlbft---..x'--"-~-

Page _

J_
__ o1

.,

f

----

The proponent of expert testimony must establish: ( 1) the qualifications of the
expert: (2) the subject matter of the expert testimony: (3) the basis for the expert
testimony: (4) the relevance of the testimony: (5) the reliability of the testimony: and (6)
the probative value of the testimony. United States"· Houser, 36 M.J. 392. 397 (C.M.A.
1993 ). l n other words. "As gatekeeper. the lrial court judge is tasked with ensuring that
an expert's testimony both rests on a reliable foundation and is relevant." United Stoles v.
Sanchez. 65 M.J. 145. 149 (C.A.A.F. 2007).
In performing this gatekeeping function. four factors a judge may use to determine
the reliability of expert testimony are (I) whether a theory or technique can be or has been
tested; (2) whether the theory or technique has been subjected to peer review and
publication: (3) the known or potential rate of error in using a particular scientific
technique and the standards controlling the technique's operation; and (4) whether the
theory or technique has been generally accepted in the particular scientific rield. Id.
(citing Daubert v. Merrell Duw I'hamwceulicols, inc.. 509 U.S. 579. 593-94. I 13 S. Ct.

2786, 125 L. Ed. 2d 469 ( 1993 )).
Importantly. it is not necessary to satisfy every Daubert or Houser factor as "the
inquiry is 'a flexible one."' and "the factors do not constitute a 'definitive checklist or test."'
Sanchez. 65 M.J. at 149 (quoting Daubert, 509 U.S. at 593-94). ··The focus is on the
objective of the gate keeping requirement. which is to ensure that the expert. 'whether
basing testimony upon professional studies or personal experience. employs in the
courtroom the same level of intellectual rigor that characterizes the practice of an expe11 in
the relevant field.·" Id (quoting Kumho Tire Co .. 526 U.S. at 152).
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In this case, the Defense has interviewed both Mr.
assistance of Dr.

and Ms.

with the

A Ithough they appear to have some experience in the

area of Biomechanical Science. some of their opinions call into question whether they are
truly qualified experts. The Defense concedes that Biomechanical Science is a proper area
in which an expert can assist the trier of fact. However. according to the Defense· s
Biomechanical Expc1i. Dr.
and Ms.

some of the opinions being propounded by Mr.

are based on a level or speculation which is not acceptable in the field of

Biomechanical Science.
1. The Government Experts are not Qualified to Testify in the Field of

Biomechanical Science

On 17 December 0215. Mr.

authored a letter to Ms.

. the former

investigating judge stating that.·· ... this case is much more complex than other cases I
have been able to analyze:·

. Mr.

was assisted b) Ms.

who is a

professor. It is the position of the Defense that neither expert had thi;: qualifications to
address the underlying Biomechanical Science in this case.
2. The Government Has Not Established Mr.

and Ms.

Have

Established the Basis for their Expert's Testimony

The third Houser prong requires the proponent to establish the basis for the
expen·s testimony. Again. the court"s rule as gatekeeper is to ensure Lhe evidence is
··relevant and necessary:· The experts have subdivided the fall from the window into seven
different stages. It is during their analysis of the first three stages that the experts
improperly rely on speculation and not science. wh ich is not acceptable in the field of
Biomechanical Science. During the interviews of Mr

and Ms

, Dr.

4
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was able to listen and ascertain the factual basis for their assumptions, Dr.
concluded that some of the factors considered by the government's experts were not
acceptable or supported by Biomechanical Science. It is paramount that the experts
articulate their factual basis before they render any ultimate expert opinion.
Determining the acceptable scientific basis is critical in this case g iven that the
government's experts already guessed wrong the first time. It was initially assumed by
law enforcement and the experts that

was unconscious when she was tossed out the

window. The case was then turned upside down when an eye-witness came forward and
confirmed that

was conscience and sitting alone in the window. The '·experts'' then

had to go back to the drawing board and speculate again to the facts and basis of their
opinions.
3. The Government Has Not Esta blished the Rele vance of the Expert's
Testimony
f'he ll.:::;timon) of M r

is not re levant. in pan. becau"e their

and l'vls.

opinion:-. are based on a level or speculati@ that is not appropriate in Biomechanical
Science. When the Defense interviewed the government's experts. with the assistance of
Dr.

it ,,as discovered that some of the expen·s opinions ""ere based on

p,ychological factors and not Biomechanical Science.
4. The Govern ment Has Not Esta blis hed the Reliability o f the Expert's
Testimony

The testimony of Mr.

and Ms.

i!- unreliable because their op inions are

based on sp1,;culation. in part, and not on accepted Biomechanical Sc ience. It is apparent
that the experts had to strain their definition uf Biomechanical Sciem:e during some ofth~
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stages of their analysis. This is particularly true when offering any opinion on third party
intervention. Any conclusion of third part intervention is based on speculation and
did not commit suicide.

inappropriate conclusion that

"The /)a11hert requirement Lhat the expert Lestil) to scienti fic knowledge -conclusions supported by good grnunds for each step in the analysis -- means that wn' step
that renders the analysis unreliab le under the Da11bertfactors renders the expert's

testimony i11ad111issib!e. .. /1/clain r . .\lelabolife International.40 1 F.3d 1233. 1245 ( I I th
Cir. 2005 ). Because each step of the analysis is not support by rel iab le sc ience. the
Military Judge should exercise hi s gatekeeper func tion and ensure the integrity o f the legal
process.
5. T he Government Has Not Established the Probative Value of the Expert's
Testimony

The probative value of any expert opinion based on speculation. and the ultimate
conclusion that

was not su icidal. is nonexis tent. Given the lo"' probative value of this

information, and the significant likelihood that the findings were unreliable, the Court
should exclude this evidence.

5. Relief Requested
T he Defense respectfully requests that this court grant the Defense motion and exclude
the testimony of Mr.

and Ms.

.

6. Witnesses

A. The defense requests the following witnesses be produced on motion:
I. Mr.

;

2. Ms.
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3. Dr

.

7. Evidence
-Enclosure HHHHH- Expert Report. dtd 17 Dec 2015;
-Enclosure 11111-Supplement to Biomechanics Report, dtd 10 March 2016;
-Enclosure JJJJJ-Supplement to the Biomechanical Assessment Report. dtd 21 June 2017
8. Oral Argument

The accused desires to make oral argument on this motion.

JEREM LAH J. SULLIVAN. Ill
Civi lian Defense Counsel

CERTIFICATION OF SERVICE

A true copy of this motion was served on the opposing party and the court on 15 November
202 1.

JEREMTAH J. SULLIVAN. Ill
Civilian Defense Counsel
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THE UNITED STATES OF AMERICA

v.
CRAIG R. BECKER

GOVERNMENT RESPONSE TO
DEFENSE MOTION TO EXCLUDE THE
TESTIMONY OF PROFESSOR
6 DECEMBE R 2019

USN

LT
5
6

1. Nature of the. Motion.

7

The Government respectfully req uests that the Court deny the Defense motion. Professor

8

is an expert within the meaning of M.R.E. 702. Professor

testimony would be

relevant, highly probative of (I) the position of Ms.

before exiting the Velux window;

10

(2) how Ms.

body's position falling down the

11

roof, (4) how the marks on the Becker's apa1tment roof were made by Ms.

12

the path Ms

13

testimony fits within the scope of M.R.E. 703.

14

2. Burden of Proof.

9

exited the window; (3) Ms.

body; and(5)

body took down the roof and onto the ground. Professor

her

As the proponent of the evidence, the Government bears the burden of establishing its

15
16

admissibility.

17

3. Statement of Facts.

18

a.

L9

25,, page I .

20

b.

21

angle. The bedroom was on the seventh floor (the top floor) of their apa11ment building. Gov't

22

Exhibit 3 I

On 8 October 20 l 5, the accused and the Victim were in their apartment. Gov·t Exhibit

Ms.

bedroom contained a large w indow which opened inwards to a 45-degree
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c.

The window opened onto a slanted roof. Three floors below was a balcony of another

2

apartment. Gov·t Exhibit 31.

3

d.

in her system when blood samples were taken during her

Ms.

autopsy. Gov't Exhibit 32.
On the evening of 8 October 20 15, the accused placed his wife in an opened w indow of

5

e.

6

his apartment, then grabbed her feet and flung them out of the window .. Gov·t Exhibit 31, page

7

54.

8

f.

9

saw Ms.

Io

Ms

saw Ms.

in the window with her back towards the outside. She next

body rotate and her legs exit the window. Ms.

also observed Ms.

screaming, trying to hold on, and attempting to get back into the window before she

11

ultimately lost her grip and fell... Gov' t Exhibit 26, pages 1-2,

12

g.

13

table o n the balco ny below. Gov't Exhibit 26, page 2.

14

h.

15

below and ultimate ly to he r death. Gov·t Exhibit 31 , page 55.

Ms.

M s.

Mr.

16

slid down the s lanted roof, screaming for help, and

tell three sto ries onto a

bounced off the table, over the balcony wall, and then plunged to the street

was requested to conduct a biomechanical report. On I 7 Decembe r 20 15

17

Mr.

asked for an extension and the first repo rt was submitted o n 25 February 2016. Gov' t

18

Exb ibit 3l.

19

J.

20

Gov' t Exhibit 31.

21

k.

22

reenactments together, and visited the crime scene together. Gov·t Exhibit 31.

23

I.

Mr.

Mr.

Mr.

submitted his second and third reports o n 10 March 2016 and 9 June 20 I 7.

and Professor

and Professor

worked on each repo1t together, conducted the

also built a replica of Ms.

2

bedroom w indow and

X I
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conducted experiments of how Ms.

may have exited the window. Gov' t Exhibit 3 l.

2

pages 88 and 89.

3

m.

Part of their research included the marks left on the roof by Ms

4

n.

Professor

5

sciences. Gov't Exhibit 87.

6

o.

7
8
9

has a long career in studying the human body's anatomy and its motor

On 12 October 2016 and 29 November 2016, LT Becker told

authorities that Ms.

exited the window head first. Oov't Exhibit 25. pages 15 and 32.

4. Discussion.
Military Rule of Evidence 702 lays out, " If scie ntific, technical, or other specialized

Jo

knowledge w ill assist the trier of fact to understand the evidence or to dete1mine a fact in issue, a

11

witness qualified as an expert by knowledge, skill, experience, training, or educatio n may testify

12

thereto in the fo nn of an opinion or otherwise if ( I ) the testimony is based upon sufficient facts

13

or data, (2) the testimony is the product of rel iable p rinciples and methods, and (3) the witness

14

h as applied the principles and m ethods reliably to the fact of the case.'' United States v.

15

Henning. 75 M. J. 187, 191 (CAAF 2016). United States v. Houser, 36 M .J. 392 (CMA 1993)

16

and Daube1t v. Merrell Dow Phannaceuticals. Inc. 509 U.S. 579 ( 1993), provide for a fou11h and

17

fifth prong: ( 4) The existence and maintenance of standards controlling the technique's

18

operatio n: (5) The degree of acceptance within the relevant scientific community; and that a

19

balancing test under M. R E. 403 is conducted. Henning, at l 9 1 quoting United States v . Griffin,

20

50 M.J. 278, 284 (C.A.A.F . 1999).

21

M il itary Rules of Evidence 703 provides "an expert's opinion may be based upon

22

personal knowledge, assumed facts, documents supplied by other expe11s, or even listening to the

23

testimony at trial." Houser, 36 M.J . at 399 see a lso United States v. Kaspers 47 M.J. 176 (CAAF

3

.;.,

t::1

Pege _ _:_
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1997). The simulated conditions of a reconstruction do not need to be identical but do need to be
2

substantially similar to the conductions of the crime. United States v. Kaspers. 47 M.J. l 76. 177

3

(CAAF 1997).

4

5

A. Professor
Testimony will assist the trier of fact in understanding the
evidence and is based upon sufficient facts and data.

6

7

The Defense has stated their theory is that Ms.

committed suicide.

8

Professor

testimony w ill directly contrad ict both that theory and LT Becker's statements

9

to law enforcement that his wife went out the window head first. LT Becker on numerous

JO

occasions told law enforcement that his wife exited the window head fist and that he only saw

11

her feet still in the bedroom when he 111shed in. This evidence would be contradicted by the

12

reenactments that Professor

13

scene on two occasions. They made a model of the window from which Ms.

14

They read the eye witness accounts of those who saw and beard Ms.

15

autopsy with the injuries listed. They spoke to law enforcement. Their research was not done in

16

a vacuum, but rather after reviewing a signi ti cant amount of data.

17

conducted. Professor

and her team visited the crime
was pushed.
They reviewed the

The Government does not seek to submit the reports themselves, but similar to United

18

States v. Kaspers, we do intend to submit still pictures and videos from their reenactments. As in

19

Kaspers,_ the Govemment does not seek to have Professor

:w

opinion on how Ms.

21

the results of the reconstruction. This would include the steps her team took to prepare, the

22

material they reviewed, the steps they actually carried out, :;ind the results of the exam.

23

24

testify as to her ultimate

exited the window. However, she should and is able to testify as to

It would be important for the members to learn that based upon the injuries, marks on the
roof, and the abi lities of the human body, it is with almos

4
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1

t certainty that Ms.

3

her stomach; (3) that he r head was fac ing up; (4) that the marks on the roof can be detennine

4

with a high degree of certainty to be made by ce11ain body pa11s i.e. fingers or toes; (5) that it

5

would be difficult to explain Ms.

6

unless another person intervened; and (6) how Ms.

7

interve ntion of another pe rson directly contradic ts the suicide theory by the defense. The

8

reconstruction of showing Ms.

9

al l contradict the numerous statem ents by the accused that bis wife j umped from the window

IO
11

I) went out the window feet first; (2) that she slid down the roo f on

exit from the window and the marks on the roof
landed on the ground. The

exiting feet first with her head facing up rather than down,

head first.
Professor Feipel can also explain the marks on the roof made by Ms.

as she slid

12

down the roof. She can explain the position of Ms.

13

fingers and toes made on the roof. Each of these points will directly as assist the trier of fact in

14

coming to their conclusion.

Is
16
I7

B. Professor

hands and feet by the marks her

bas the required education and training to testify.

As most expe11s who testify in criminal cases are college professors, the

18

Government, does not understand the Defense's argument that this is som ehow a ma rk against

19

their ability to testify as experts. Professor

20

therapy and has continued to study huma n anatomy ever since. She has served as the Dean of

obtained h er first degree in 1990 in physical

5
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sihce 2017. She has published on the

Faculty of Motor Sciences at the University o f
2

topic on numerous occasions inc luding 9 books and 132 peer-reviewed a11icles.. In addition. she

3

wrote a chapter in a book from the Congress of the International Society of Biomechanics in

4

20 I I. It is clear by Professor

s
6
7

CV that she has the education and training to testify.

C. T he testimony is the product of reliable principles and methods and Professo
has applied the principles and methods reliably to the fact of the case.

8

The math used by Professor

and Mr.

is the kind of basic math that is taught in every

9

high school across America. The angles calculated are geometry,and the speed, duration of the

10

fa ll, rotation speed. launc h rate etc. is basic physics. Newton's law for acceleration was even

11

used. The math used by the team has been used for hundreds of years.
Professor

12

extensi ve expel1ise in physical therapy and dealing with injuries of the

13

human body is a natural fit for this (;ase. Comparing the injuries of Ms.

14

torso and especially her breast is key in detennining how Ms.

15

marks on the roof are similar to those of tire tracks or brake marks on a road typical topics on

16

which accident reconstructionists are allowed to testify. See U.S. v. Han·is 46 M.J. 221 (CAAF

17

1997).

hand, feet,

slid down the roof. The

18

J9
20

D. The existence and maintenance of standards controlling the technique's operation
and the degree of acceptance within the relevant scientific community is high.

21

22

As in Kaspers, neither the Government nor Professor

are trying to pass off the

23

reconstrnctions of either the dummy or Ms.

using the model window as an absolute re-

24

creation. They are tbere to assist the fact finder in detennining, ( I) how Ms.
in the window before her exit; (2) how Ms.

exited the window, (3) how she sl id down the

roo( (4) how the marks on the roof were made, and (5) the path Ms.
27

was seated

ook down the roof.

A dummy of similar weight and height was used for the reenactments at the crime scene. For the

6
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reenactments off site, Professo

is of a s imilar build, weight and shape as to Ms.

'.!

The reenactments were recorded with still pictures and videos for review. The Defense is free to

3

critique them and the fact finder is free to give them the weight they deserve.
The experts in our case conducted these reenactments to deduce the answers to (l) how

4
5

Ms.

was seated in the window before her ex.it: (2) how Ms.

exited the window.

6

(3) how she slid down the roof. (4) how the marks on the roof were made and (5) the path Ms.

7

took down the roof. They conducted them to verify or contradict the statements of eye

8

witnesses and the accused, and to match the statements of the witnesses to the injuries. Further,

9

it is wo1th noting that the case was not ·'turned on its head'" when Ms.

came fo,ward.

Io

instead, all her statement did was solidify the findings of the experts and other eye witnesses and

11

contradict LT Becker' s version of events.

12

13

E. The probative value of this evidence is extremely high and the danger of unfair
prejudice is low.

14
15

The balancing test weighs heavily in the favor of admission. The reenactments were

16

substantially similar to the actual conditions surrounding the event o f Ms.

17

The tests and opinions can be challenged by the Defense or their own expert and they assist

18

the h·ier of fact with reaching the ultimate decision. There should no concern of ..smuggling..

19

inadmissible evidence because the evidence utilized by the experts is admissible and will be

20

presented to the members. Harris at 225. Thus, this evidence is not unfair or confusing, nor

21

does it mislead the members or waste time.

death.

22

5. Evidence. The Government offers the foJlowing documentary evidence in support of this

23

motion:

24

Govt. Exhibit 25 - LT Becker's Statements

25

Govt. Exhibit 31 - Biomechanical Repo11 and Supplements
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Govt. Exhibit 32 - Toxicology Report
2

Govt. Exhibit 26 -

Statements

J

Govt. Exhibit 89 - Pictures of Reenactment

4

Govt. Exhibit 90 - Video of Reenactment

5

Govt. Exhibit 35 - Pictures o

Apartment

6

Govt. Exhibit 88 - Pictures o

Apartment R oof

7

Govt. Exhibit 87 -

CV - English

8

9

6. Oral Argument. The Government only desires to make oral argument on this motion if the

10

Defense still opposes it.

II

7. Relief Requested. The G overnment respectfully requests that the Court deny the Defense' s

12

motion and allows the Government to introduce the Testimony of Professor

13

opinion regarding (1 ) the position of Ms.

14

15

16

exited the w indow; (3) Ms,

marks on the

expert

before exiting the Velux window ; (2) how Ms.
body ' s position falling clown the roof; (4) h ow tbe

apattme nt roof were made by Ms.

body; and (5) the path Ms.

body took down the roof and onto the ground.

17
18

PAUL T. HOCHMUTH

l9

20

LCDR, JAGC, USN

21

TRIAL COUNSEL
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24
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27
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NAVY-MARINE CORPS TRIAL JUDICIARY
JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

UNITED STATES OF AMERICA

Defense Motion to Exclude Expert
Testimony

v.

CRAIG BECKER
LT
USN

LS November 2021

1. Nature of the Motion

The defense respectfully requests the court to exclude the testimony of Dr.
""Dr.

) because her testimony regarding

post-mortem blood

alcohol concentration is unreliable and lacks probative value.
2. Burden of Proof

Upon a showing that the expert' s testimony has been ··sufficiently called into question," the
proponent of the expert' s testimony has the burden of persuasion by a preponderance of the
evidence.
3. Facts

a. On 8 October 20 15, at approximately 205 1, Mrs

fe ll to her death from the 7th

floor apartment she shared with LT Becker.
b.

was pronounced dead at 2230 that same night.

c. Prior to her fall,

and LT Becker shared dinner at their apartment.

d. The dinner began at approximately 1800.
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e. LT Becker allegedly informed

law enforcement that Mrs

consumed wine

during the meal. and also appeared to mix some kind of medication into the wine glass.
Enclosure CCCCC.
f.

Following Mrs.

death, an autopsy was conducted on 11 October and blood and

bile samples were taken. Enclosure DDDDD.
g. One week fol lowing the death, on 15 October, the blood and bile samples from the

autopsy were transported to the laboratory of Dr.
h. Dr.

reported to

. Enclosl~re EEEEE.

law enforce ment that the blood tested ..negative.. for

alcohol. Id.
h. Dr.
1.

Dr.

was interviewed by the defense on 19 October 20 19.
reported that it is unknown from which pa1t of body the blood tested was

drawn.
J· Dr.

reported that the alcohol content could have decreased from the time of

death until the autopsy.

k. Dr.

reported that the individuals who took the samples during the autopsy did

not use any preservative or anti-coagulant. and that this was unusual.
I. Dr.

reported that the samples provided to her were provided in unusual

containers.
m. Dr.

conducted her testing on a mixture of blood and bile. Enclosure EEEEE.

n. Dr.

report does not identi fy from what pa11 of the body the blood was taken

from. Enclosure EEEEE.

2
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o. Dr.

did not test blood or tissue from other body parts to verify the blood

alcohol concentration. These include areas such as the vitreous humor and urine which can
provide more reliable data. Id: Enclosure FFFFF at 5.
p. Because of the delayed testing and error rate. Dr.
correlation between lhe amount of alcohol in Mrs.

reported that there is Iittle

system at the time of her death and the

amount of alcohol in her blood at the time of testing.
q. Dr.

reported that she calculated the blood alcohol content based upon an

average woman's weight and not
r. Dr.

reported that. despite her report indicating the blood was negative for

alcohol, that it was possible that Mrs.
s. Dr.

actual weight.

had multiple glasses of wine on the night of her death.

repo1ted that she cannot estimate how much alcohol was in

system

at the time of her death.
4. Discussion
A. The Defense is Entitled to a Daubert/Houser Hearing So That the Military Judge
Can Properly Se1·ve His Role as Ga tekeeper.

The trial judge is cal led upon to determine the admissibility of the ev idence when the ··expert
testimony's factual basis, data, principles, methods. or their appl ication are called s11ff'iciently into
question." Id. at 155 (citing United Stales v. Billings, 61 M.J. 163, 168 (C.A.A.F. 2005)); United
States v. Clark, 6 1 M.J _707, 710 (N.M.C.C.A. 2005). Here, the delay in testing, the failure to

use preservatives, questionable storage, and the lack of confirmatory testing from other locations
sufficiently cal ls the fi ndings into question.

3
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B. Expert Testimony By Dr.
Commonly Utilized by Mi

Is Inadmissible Within the Frameworks
ourts

Military Rule of Evidence 702 states. ··A witness who is qualified as an expert by
knowledge, skill. experience. training. or education may testify in the form of an opinion
or otherwise if: {a) the expert's ... knowledge will help the trier of fact in understanding
the evidence or in determining a fact in issue: (c) the testimony is based on suffic ient facts
or data: (e) the testimony is the product of reliable principles and methods: and (d) the
expert has reliably applied the principles and methods to the facts of the case."'
The proponent of expert testimony must establish: (I) the qualifications of the
expert: (2) the subject matter of the expert testimony; (3) the basis for the expert
testimony: (4) the relevance of the testimony: (5) the reliability of the testimony: and (6)
the probative value of the testimony. UniLedS!a/es v. Houser. 36 M..I . 392. 397 (C.M.A.
1993 ). In other words. "As gatekeeper. the trial court judge is tasked with ensuring that
an expert's testimony both rests on a reliable foundation and is relevant." Uni1ed Stales,·.
Sanche:::. 65 M.J. 145. 149 (C.A.A.F. 2007).

In performing this gatekeeping function, four factors a judge may use to determine
the reliability or expert testimony are (I) whether a theor) or technique can be or has been
tested: (2) whether the theory or technique has been subjected to peer review and
publication: (3) the known or potential rate of error in using a particular scienti fie
technique and the standards control ling the technique's operation: and (4) whether lhi;>
theory or technique has been generally accepted in the particular scientific field. Id
(citing Dauber!

I'.

Merrell Dow PharmaceuJica/s. Inc.. 509 U.S. 579. 593-94. 11 3 S. Ct.

2786. 125 L. Ed. 2d 469 ( 1993)).

4
Appellate Exhlbtt__._
X....aC....- ..:...
1 ....
) _ __

Page

.LJ

of

)

D

Importantly. it is not necessary to satisfy every Daubert or Houser factor as "the
inquiry is 'a flexible one."' and "the factors do not constitute a 'definitive chccl-.list or test."'
Sanche=. 65 M.J. at 149 (quoting Dauber!. 509 U.S. al 593-94). --The focus is on the

objective of the gatekeeping requirement. which is to ensure that the expert. ·whether
basing testimony upon professional studies or personal experience. employs in the
courtroom the same level of intellectual rigor that characterizes the practice of an expert in
the relevant lield."' Id. (quoting Kumho Tire Co .. 526 U.S. at 152).
Post-Mortem blood testing has been s uccessfully challenged in U.S. courts under
Dauber/. Battle,.. Gold f.:ist. Inc.. 2008 U.S. Di st. LEX IS I023 16 (Discussing at length

.. the highly problematic validity of post mortem blood testing·· and excluding expert
testimony when cardiac b lood s howed a different level of THC than blood taken from the
femoral vein."'
State courts have also invalidated blood alcoho l testing \Vhcn blood samples have
not been properly treated with preservatives. violating state rcguircmcnts. State v. A1iles,
775 So. 2d 950, 954 (Fla. 1992) (holding that a lack of preservative invalidated test results
because the absence of preservative could either increase or decrease blood alcohol
levels.); I'eople r. Hall. 961 N .E.2d 1241 I I11 '\pp. t t. ~d Di,t 20 I I l
In this case. the defense does not take issue with Dr.

qualifications as an

expert in the tic Id of toxicology. The defense further concedes that toxicology is a proper
area in which an expert can assist the trier fact. As such. the defense argument is focused
on the remaining Houser factors. with a specilic focus on the reliability and probative
value of the evidence.

5
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I. The Government Has Not Established the Reliability of the Expert's
Testimony

Dr.

testimony is unreliable given the delay in obtaining the samples. the

failure to use chemical preservatives. the unusual storage of the samples. and the location
on the body from which the samples were taken. Here, the samples collected were not
obtained at the hospital in the immediate aftermath o

death. Rather. the samples of

blood and bile were not obtained until an autopsy was conducted three days later.
Research suggests that samples taken days after death can cause blood alcohol levels to be
extraordinarily misleading. both increasing and decreasing levels of ethanol in the blood.
Enclosure FFFFF at 5; Enclosure GGGGG at 9 (finding that enzymes remain active within
samples after collection causing samples. including ethanol. to degrade and transform).
Given this lapse in time. it is impossible to determine whether the blood alcohol content
measured by Dr.

accurately reflects the blood alcohol content at the time of death

or is the product of chemical and biological reactions occurring alter the death and before
the samples were taken three days later. These same processes could also alter the blood
alcohol content between the time the samples were taken and the time they were tested.
There are simply too many unknown factors to reliably repo11 this result to the members.
In addition to the lapse in time. the methods or preservation and storage also call
into question the reliability of the reported results. According to information provided b)
Dr.

v\hen she was interviewed by the defense, no preservatives vvere utilized to

maintain the conditions of the samples. Standard practice in this field would dictate the
use of a preservative. such as sodium fluoride. and blood anti-coagulant. Enclosure
GGGGG at 2. 6 (finding the use of sodium fluoride is a routine practice). Failure to do so
can lead to evaporation and chemical break down. altering blood alcohol concentrations.
6
1
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Id at 5 (finding inappropriate preservation and storage can have a deleterious effect on the

qualtitative and quantitative accuracy of the testing): Enclosure FFFFF at 4. Dr.
also noted that the samples ,,ere provided to her in unusual glass jar containers. Such
storage could lead to further degradation of the sample. Enclosure FFFFF at 4: Enclosure
GGGGG at 2.

Final ly. the samples used by Dr.

arc problematic. First. there is no

specific annotation in the autopsy. identifying from what part or the body the blood v.as
taken. The autopsy simply notes that there was ""some intracranial blood"' and '"some
abdominal blood." This is problematic because alcohol concentrations can vary widely
depending what part of the body is being utilized. Enclosure GGGGG at 3-4 (finding
post-mortem diffusion of alcohol throughout the body can cause blood for some areas to
have concentrations ten times higher than that found in other parts). This is especially the
case when the body has been subjected to trauma. Id. al 8 ( find ing organ ruptures have a
significant impact on quantitative analysis because it cause blood to mix with other bodily
fluids. I !ere.

liver-the organ responsible for metabol izing alcohol- was described

as being fractured, and there is significant evidence of internal bleeding. Finally. Dr.
report indicates she utilized a mixture of blood and bile. Mixing or different
sources should ah.va) s be avoided. Id at 3.
Alone each of these factors has a high probability of impacting the accuracy of the
blood alcohol concentration measurements in this case. When combined. these factors
render the results obtained b1 Dr.

unreliable, and. therefore. inadmissible. "The

Daubert requirement that the ex.pert testify to scientific knowledge -- conclusions

supported by good grounds fo r eac h step in the analysis -- means that any step that renders

7
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the analysis unreliable under the Daubert.factors renders 1he expert's lestimony
inadmissible ... 1\llclain ,.. Metabol[!e International. 40 I F.Jd 1233. 1245 ( 11 111 Cir. 2005).

Because each step of the anlaysis is not suppo1ted by reliable science. the Military Judge
should exercise his gatekeeper function and ensure the integrity of the legal process.

2. The Government Has Not Establis hed the Probative Value of the Expert's
Testimony

The probative value of the blood alcohol results is minimal. at best. The defense
assumes that the Government's purpose in utilizing this information is to establish a
discrepancy between LT Becker's report that

consumed approximately three glasses

or wine with evidence that on ly a minimal amount of alcoho l was found in
more than a week after her death. According to Dr.

blood

report. the results she
consumed 1-2 glasses of wine.

obtained were consistent \.\ith a conclusion that

During the defense intervie\.\>. she indicated that an even greater amount could have been
consumed depending on a number or factors to include: an above-average elimination rate,
a full stomach. and degradation of the alcohol levels due to delay in testing.

one of this

information is surprising. It is commonly known that an indiv idual can process or
eliminate approx imately one standard drink per hour. Given the 4.5 hours between the
time drinking commenced and the time

was pronounced dead. it is to be expected that

the consumption of three glasses of wine ""ould leave only a small amount of alcohol at
the time of death.

otably. research suggests that the body may process alcohol for a

period or time after death. As such. minimal blood alcohol fi ndings do not establish that
LT Becker fabr icated the amount of

consumption. Rather. the findings are

potentially consistent with LT Becker·s report. and. to the degree there is a discrepancy. it
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is minimal. l\ccording lo Dr.
much alcohol \vas in

Lhc botlom line is that ,;he cannot d\.'tennine how

ystem at the time of her death, Given the low probative value

or thi~ information. and the signilicant likelihood that the lindings were unreliable. the
C. oun should excluJe this cv idence.

5. Relief Requested

The defense respectfully requests that this court grant the defense motion and exclude
the testimony of Dr.

as it pertains to blood alcohol concentration.

6. Witnesses

A. The de fense requests Dr.

to be produced as a witness on this motion.

7. Evidence
-Enclosure CCCCC - Excerpt
Investigative Report
-Enclosure DDDDD Autopsy Report
-Enclosure EEEEE - Dr.
Toxicology Repo1t
-Enclosure FFFFF - Article, Pitfalls in Forensic Tox icology
-Enc losure G GGGG - C hapter 13, C larke' s Ana lytical Forensic Tox icology, 2 nd Edition

8. Oral Argument

The accused desires to make oral argument on this motion.

CDR, JAGC, USN
Defe nse Counsel

9
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CERTIFICATION OF SERVICE
A true copy of this motion was served on the opposing party and the court on 15 November

2021.

CD R, JAGC, USN
Defense Counsel
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JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

2

3
4

THE UNITED STATES OF AMERICA
v.
CRAIG R. BECKER
LT
USN

GOVERNMENT RESPONSE TO
DEFENSE MOTION TO EXCLUDE THE
TESTIMONY OF Dr.

15 DECEMBER 2019

5
6

l. Nature of the Motion.

7

The Government respectfull y requests that the Court deny the D efense motion. Dr.
testing, opinions and results of the blood alcohol level are reliable and

8
9

10

probative as to the a mount of wine Ms.

drank the evening of her death .

2.BurdenofProof.

As the proponent of the evidence, the Government bears the burden of establishing its

11
12

adm issibility.

13

3. Statement of Facts.

14

a.

On the evening of 8 October 201 5, Ms.

15

b.

She was then taken by ambulance to

16

prepped fo r surgery. Govt. Exhibit 54

17

C.

l8

Exhibit 94.

19

d.

and d ied when she was being

was tasked to conduct an autopsy in this case. Govt.

On 9 October 201 5, Dr.

The autopsy was caJTied out on 11 October 201 5, in the presence of Dr.
and Investigator

20

ell to her death. Govt Exhibit 54

Dr.

Exhibit 9 1 and 94.

21

e.

The autopsy took place at the

22

f.

Blood sampl es were collected from Ms.

. Exhibit 94.
these were described as intracranial and

Appellata E,c"'blt
Page
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during an interview on 9 December 202 1 lnvestigato

onfinned they were taken from

2

the skulL Govt. Exhibit 94

3

o·

4

evidence refrigerator and kept at a temperature of 3 - 4 Celsius. Govt. Exhjbit 9 1.

5

h.

6

Forensic Science Laboratory refrigerator, placed it in a cooler and transpo1ted the samples lo Dr.

0

Investigato

colJected the blood and bile samples and stored them in their

When directed on 15 October 2015, Investigator

transpo11ed the blood from the

This was about a 30 minute drive.

7

Upon receipt on 15 October 2015, Dr.

8

I.

9

Govt. Exhibit 92.

tested the samples that day.

At no time were the blood and bile samples ever mixed together. They were mixed

10

J.

11

inside their own respective containers. Govt. Exhibit 32

12

k.

13

receive from

14

I.

It did not appear that any preservative or anti-coagulant was used. Govt. Exhibit 96.

15

m.

This is not unusual, as some of the autopsy doctors do not use preservative or anti-

16

coagulant. Govt. Exhibjt 96.

17

n.

18

96.

19

0.

20

the date of collection. Govt. Exhibit 32 and 92.

21

p.

22

could lead to a higher blood alcohol level. Govt. Exhibit 96.

23

q.

The containers were plastic containers that were common for Dr.

to

autopsies. Govt. Exhibit 95 and 96.

A preservative and anti-coagulant is used to preserve a sample long term. Govt. Exhibit

In this case, the samples were tested within 7 days of Ms.

death and 4 days from

The lack o f a preservative or anti-coagulant has the ability to cause fermentation, which

Dr.

tested the bi le and the blood separately to determine Ms.

2

'y

1

♦
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alcohol levels. Both tests came back negative for alcohol. Govt. Exhibit 32 and 92.
Tn this case, because there was no alcohol detected in either the blood or bile, and because

2

r.

3

the sample was tested within a short time (7 days), the lack of a preservative or anti-coagulant

4

had no impact on the blood level tests conducted. Govt. Exhibit 96.

j

s.

6

longer processing the alcohol. Govt. Exhibit 96.

7

t.

8

page 20 and 32.

9

u.

A person's blood alcohol level will cease decreasing once a person dies, as the body is no

LT Becker stated that his wife drank a bottle of wine minus one glass. Govt. Exhibit 25

Dr.

stands by her repo,t Ms

was not under the influence of

10

alcohol at the time of her death. Govt. Exhibit 32 and 96.

11

V.

J2

calculates a glass of wine to be 12ml (4.0oz). Govt. Exhibit 97.

13

w.

14

was estimated to be 60Kg. Govt. Exhibit 97.

15

X.

16

at 132 and 135 pounds. Govt. Exhibit 98.

17

y.

18

z.

19

drinking problem and that in his view, she drinks too much and it affects her emotional state.'·

20

The police asked him if he wanted them to intervene, but he declined and asked that they not call

21

his wife. Govt. Exhibit 99.

22

aa.

23

a drinking problem and had drank that evening. Govt. Exhibit 34.

Dr.

states that Ms.

had at most 2 glasses of wine and that she

When calculating a n estimate for Ms.

Ms.

blood alcohol leve l, Ms.

weight

Medical Record from February and July of20l5 has Ms.

weight

60 Kg is conve1ted to 132 pounds.
On 6 October 2015, LT B ecker went to the

The night of Ms.

Police told them that "his ex-wife has a

death, LT Becker told responding officers that Ms.

had

3
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4. Discussion.
Military Rule of Evidence 702 lays out, ··[f scientific, technical, or other specialized

4

knowledge will assist the trier of fact to understand the evidence or to detennine a fact in issue, a

5

witness qualified as an expe11 by knowledge, skill , experience, training, or education may testify

6

thereto in the

7

or data, (2) the testimony is the product of reliable princ iples and methods, and (3) the witness

8

has applied the principles and methods reliably to the fact of the case.'' United States v.

9

Henning, 75 M.J. 187, 191 (CAAF 2016). Further, the cou11s have stressed the impo11ance of

fo1n1

of an opinion m othe1wise if ( 1) the testimony is based upon sufficient facts

10

reliability of the evidence and its probative value for the factfinder. U nited States v. Houser, 36

11

M.J. 392 (CMA 1993) and Daubert v. Merrell Dow Pharmaceuticals, Inc. 509 U.S. 579 ( l 993),

12

Military Rules of Evidence 703 provides "an expert's opinion may be based upon

13

personal knowledge, assumed facts, documents supplied by other experts, or even listening to the

14

testimony at trial." Houser, 36 M.J. at 399.

15

The Defense has nrurnwed the focus of their argument to the reliability of the testimony

16

and the probative value of this evidence for the members, thus this response will only focus upon

17

those two areas.

18

A. The toxicology tests for alcohol are reliable and should be admissible.

19
20

The Defense argument foc uses on several facts that they say we caMot ascertain from the

21

facts of this case. However, that assertion is not accw-ate. We know that Ms.

died on the

22

evening of 8 October 2015 and that her body was kept within the morgue of

23

That an autopsy was conducted on 11 October 20 15 at I 030 and ended at 1150 on the same day.

24

We know that lnvestigator

was present for this autopsy and observed and documented

4
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the autopsy. That he took custody of the blood and bile samples and stored them within his
2

evidence refrigerator at 3 - 4 Celsius. That they remained there until they were transpoited

3

within a cooler, during a 30 minute drive to Dr.

4

That Dr.

tested the samples the same day she received them on 15 October 2015. T hus, the

5

samples were tested within 7 days of Ms.

6

during the autopsy. The Government can prove the how, what, when, where. who and why the

7

samples were collected and transported from the time of collection to testing. All of this

8

strengthens d1e reliability of the test results.

9

death and within 4 days of being collected

T he Defense cite to three cases to strengthen their ar gument, however when these cases

10

are read, it is clear that they do not appl y to our current case and do not suppo1t the assertions the

II

Defense makes. First, the Battle v. Gold Kist, In c. case deals with the testing of THC w ithin the

12

blood. 2008 U. S. Dist. L EX IS 1023 16. First, there is a lack of research on THC within the

13

blood due to the fact that THC was mostly illegal until the last few years. Second, as noted in

14

this case and the two articles the Defense also cite to, THC is a very unstable drug that is affected

IS

by numerous variables, unlike alcoho l, that is mostly stable and where there is a significant

16

amount of research on the variable and eJTor margins. depending on the circumstances. Lastly,

17

the samples in that case were tested 14- 15 months after collection, not 4 days after collection and

18

7 days fro m the death.

19

The next two cases they cite to also cut against their argument and for the Government.

20

In both People v. Hall and State v. Miles, the Government met defeat b ecause the lack of

21

p reservatives and the delay in testing could cause higher levels o f alcohol in the blood. 961

22

N.E.2d 1241 (Ill. App. Ct. 2d D ist. 201 l ) and 775 So. 2d 950 (FLA 1992). Further, the samples
were not tested within a sh011 time period but not until 19 and 14 days after collection

5

!L' I
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respectfully. A sample that is going to be stored for 14 days or longer should undergo long term
2.

storage precautions, because anything 14 days or longer is considered long term. Chapter 13.

3

Clarke's Analytical Forensic Toxicology. 2nd Edition.

4

The Defense harp on the need of preservatives and because of the lack of preservatives in

s

this case the samples cannot be reliable. That is not accurate. Preservatives are used for long

6

te1m storage and the lack of preservative, while it could impact a sample, would be an impact

7

that was nonexistent or extremely minor when the samples were properly stored within a cool

8

environment such as a morgue or refrigerator and were tested in less than 14 days. Keeping the

Q

samples in a cool environment is essential because it prevents the growth of bacteria which leads

Io

to the potential of feimentation inside the body. When fermentation occurs it almost always

11

increases the blood alcohol in the body, however on occasions under the right conditions a minor

12

decrease could occur. 1n this case, Ms.

13

once the samples were collected they were transported within a cooler and refrigerated, thus

14

proper storage was met. Fu11her, Dr.

15

increase of the alcohol in this case did not occur, because the toxicology results for both 1l1e

16

blood a nd bile were negative for alcohol. In addition, Dr.

17

that the possibility of the alcohol in the blood decreasing is extremely low.

18

body was kept within the hospital morgue, and

will testify that the potential for an

will also testify

The Defense makes a point that the blood and bile were mixed together and tested as one

19

unit. T hat is not co1Tect and is a misreading of the toxicology repott. A correct reading of the

20

toxicology report shows that the ·'samples" (l) blood and (2) bile are ''analyzed in duplicate,

2l

regulated by controls. Each sample has 11-propanol added to them and are subjected to protein

22

precipitation in sulphw·ic acid by sodium tungstate. " It is this mixture that is shaken and then

23

tested. This is the exact recommendation that the Defense's article, Pitfalls in Forensic

6

Toxicology, recommends on page 5 of 5. Thus, the Defense's own article highlights that Dr.
used proper procedures. The raw data provided to the Defense also

2
3
.:.I

highlights that the bile and the blood were tested separately and never mixed together.
The Defense articles both stress the importance of not using blood of the cavity of the

5

body or cardjac blood, and that did not occur in this case. Fu11her, the Defense's a11icle, Pitfalls

6

in Forensic Toxicology, under Storage and Stability on page 4 of 5, points out that there are few

7

stability problems when samples are tested soon after collection. Proper storage becomes c1itical

8

when samples are not tested for several months. Once again, that did not happen in this case. A5!.

9

the same article points out, when collecting blood post m011em, the alcohol levels are usually

10

higher because the non-clotted blood that is collected is serum-rich and therefore has higher level

11

of ethanol. Yet, in this case the results were negative, thus we do not have to woITy about a false

12

positive or higher than accurate blood alcohol level.

13

Lastly, the Defense tries to make an argument that Ms.

weight was not taken

14

during the autopsy, but was esLimated to be about 60kg. The Government concedes that we do

15

not have Ms.

16

records show that in February of2015 Ms.

17

2015 she weighed 135 pounds. 132 pounds is about 60 kg. Thus, the estimate of 60 kg is

18

extremely close and a difference of l or 2 kg in either direction would only minimally alter the

19

results of the toxicology repo1ts. When the Government asked Dr.

10

fluctuation of 1-2 kg, she said it would have a minimum impact at most and would not change

21

her opinion that. at most, Ms.

22

death, Ms.

weight from the day of her death, however a quick review of the medical
weighed about 132 pounds and in July of

about a

had two glasses of wine. Further, that at the time of her

would not have been under the influence of alcohol.

7
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B. The toxicology tests relating to alcohol are probative of the veracity of LT Becker's
version of events and the influence alcohol would have had on Ms.
on the
evening of 8 October 2015.

4

5

The Defense has stated their theory is that Ms.

committed suicide. LT Becker's

6

version of events is that his wife was distraught that evening over their di vorce and consumed

7

large amounts of alcohol, which she mixed with narcotics. LT Becker told police that evening

s

that Ms.

9

had consum ed large amount of alcoho l and was distraught. He even went to the

Police two days before Ms.

death a nd informed them that his "ex-wife had a

Io

drinking probletn and that in his view, she dri nks too much and it affects her emotional state:'

11

All of these statements are contradicted by the testimony of Dr.

12

toxicology reports.

l3

and the

Further, the Govenunent has charged LT Becker with premediatecl murder, and the facts

14

laid out show some of the lengths he went to in order to plan and execute bis plot. LT Becker

I5

was trying to set the scene on 6 October, on the night of 8 October, and in the following days,

16

that Ms.

17

narrative. Thus, it is not solely the fact that he lied about her alcohol use that evening. It is that

18

he tried to set the scene, before her murder, the night of~ and the days and weeks after, that is

19

impo11ant.

20

was an unstable drunk. Yet, the toxicology report di rectly contradicts this

The balancing test weighs heavily in the favor of admission. The tests and opinions can

21

be challenged by the Defense or their own expert. But the toxicology rep01t. along with all of

22

the other pieces, assist the trier of fact in reaching the ultimate decision. There should be no

23

concern of ·'smuggling'' inadmi ssible ev idence because the evidence utilized by the expe1t s is

24

admissible and will be presented to the members. Harris at 225. Thus, this evidence is not unfair

25

or confusing, nor does it mislead the members or waste time.

8

5. Evidence. The Government offers the fol lowing documentary evidence in supp01t of this
2

motion:

3

Testimony of Dr.

4

Govt. Exhibit 25 - LT Becker' s Statement

5

Govt. Exhibit 32 - Toxicology Report

6

Govt. Exhibit 34 -

7

Govt. Exhibit 91 - Statement of [nvest.

8

Govt. Exhibit 92 - Initial Toxicology Report

9

Govt. ExJiibit 93 - Transfer of Blood to Dr.

Statement

tO

Govt. Exhibit 94 - Autopsy Report.

l1

Govt. Exhibit 95 - Sample Pictures of Blood and Bile containers.

12

Govt. Exhibit 96 - Or.

13

Govt. Exhibit 97 -Alcohol Metabolism Rate.

14

Govt. Exhibit 98 - Ms .

15

Govt. Exhibit 99 - Police B log.

statement.

Medical Records.

16

6. Oral Argument. The Government only desires to make oral argument on this motion if the

17

Oetense still opposes it.

18
19

20
21

22

7. Relief Requested. The Government respectfully requests that the Coutt deny the Defense's

23

motion and allows the Government to introduce

the

9

/ CI I l
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Testimony of Dr.
1

Ms.

and the toxicology results relating to the lack of alcohol in

blood.

3
4

PAUL T. HOCHMUTH
LCDR, JAGC, USN
TRIAL COUNSEL

5
0

7
8
9
10

CERTIFICATION OF SERVICE

ll

A true copy of this motion was served on the Court and Defense counsel on 15 December

12

13

2021.

14

15

PAU L T. HOCHMUTH
LCDR, JAGC, USN
TRlAL COUNSEL

16
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20
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22
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24
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UNITED STATES

v.

D EFENSE MOTION FOR A
UNANIMOUS VE RDICT
INSTRUCTION

CRAIG R. BECKER

LT/0-3

15 NOV 202 1

U.S. NAVY

I. Nature of Motion
Pursua nt to Rule for Coutts-Martia l (R.C. M) 905(b), the Defe nse moves that the
me mbers pane l be instructed that they must reach a unanimous verdict in order to convict LT
Cra ig Becker.

2. S umm ary
Currently the law a ll ows service members to be con victed at court-martial by a twothirds or three- fourths vote . However, the Supreme Court has ruled that the S ixth Ame ndment
mandates that civilian juries cannot convict except by a unanimous verdict. While the S upreme
Colll1 has long said that the S ixth Amendment right to trial by jury d oes not apply to co urtsmartia l, this sweeping dec laration-which was dicta when il was prono unced- has ne ver been
tested against a request for unanimity. In the a lternative and in lig ht of the substantial changes to
the scope, form, and impact o f courts-martia l since the found ing e ra, d ue process requires
unanimity in findings because the factors militating in favor of th is right outwe igh the ba lance
struck by Cong ress.

~/l I \/
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3. Summary of Facts

l) LT Becker is charged inter atia with one specifications of UCMJ Article 11 8
(premeditated murder). (See charge sheet).
2) The facts underlying this case stem from events that occurred in LT Becker' s off base
residence in

(Enclosure RRRR)

The alleged victim in this case is Mrs

3)

a civilian. ( Enclosure RRRR)

4. Law
T he S ixth A mendment Requires a Unanimous Verdict to Convict

The Sixth Amendment guarantees that "the accused shall enjoy the right to a speedy and
public trial, by an impa1tial jury of the State and district wherein the crime shall have been
committed" in "all criminal prosecutions.'· The Fifth Amendment provides, ··No person shall be
held to answer for a capital. or otherwise infamous crime. unless on a presentment or indictment

or a Grand Jury. except in cases arising in the land or naval forces. or in the Militia, when in
actual service in time of War or public danger."
In Ramos v. Louisiana, 140 S.Ct. 1390 (2020), the Supreme Court held that the Sixth
Amendment jury trial right carries with it a requirement that verdicts for ··serious·· offenses be
rendered by unanimous vote. The Coutt reached this conclusion on the bas is of the historical
practice during the founding era, and found that the Framers would have understood the phrase
.. impartial jury'· as used in the Sixth Amendment to mean one that could on ly render a convi ction
upon reaching a unanimous verdict. The Court also pointed out that it has long recognized a
di stinction between the constitutionally required compos ition of a jury (e.g. allowing women and

2
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people of color to sit on juries), and whether or not the constitution required that jury render a
unanimous verdict, however constituted. Id. At 1402, fn.47.
By contrast, the Supreme Cou,1 has long held that the S ixth Amendment right to trial by
jury does not app ly to courts-ma11ial. See, e.g.. Ex parle Milligan, 71 U.S. 2, 123 ( 1866); Ex
parte Quirin, 3 I 7 U.S. I. 39-40 ( 1942 ); Welchel v. McDonald, 340 U.S. 122, 12 7 ( 1950): Reid v.
Covert, 354 U.S. I. 21 ( 1957); 0 'Ct1llahan v. Parker. 395 U.S. 258, 261 -62 ( 1969). However,

the Supreme Court has not elaborated on why precisely this is. nor has the Court spec ified
whether this declaration applies to all facets of the jury trial right, or just some of them.
The decision in Milligan concerned the rights of a c ivil ian tried by military commission
during the Civil War. The Cou11 based its conclusion about the Sixth Amendment on the
Framer·s exclusion of ··cases arising in the land and naval forces"' from the grand jury
requirement of the Fifth. 7 1 U.S. at 122-30. All subsequent cases reiterated this dicta ·without
criticism, though never in the context of unanimity. Quirin dealt with the jurisdiction of military
commissions to try violations of the laws of war by enemy combatants. 3 17 U.S. at 39-45. In

Welchel. the Court upheld the all-officer composition ofthe members· panel against a Sixth
Amendment challenge. 340 U.S. at 126-27. In Covert, the Court rejected military jurisdiction
over crimes committed by military dependents. 354 U.S. at 20-4 1. The Court in O 'Callahan
enunciated the "'service connection" requirement of court-martial jurisdiction. holding that a
service member was entitled to the full panoply of Sixth Amendment protections fo r crimes
wholly unconnected to his military service. 395 U.S. at 272-74 (overruled on that point by
Solorio v. United States, 483 U.S. 435. 436.)

The Cou11 of Appeals for the Armed Forces has adopted this conclusion without
comment or elaboration. See, e.g., United States v. Witham. 47 M.J. 297, 300-301 (holding that

3
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the Batson rule applies to peremptory challenges in cou1ts-ma11ial despite the inapplicability of
the Sixth Amendment jury trial right). Yet the C.A.A.F .. like the U.S. Supreme Court. has never
addressed a unanimity requirement.
It is "vo11h noting that the Supreme Court has recently confirmed that courts-ma11ial
"'decide crimina l 'cases' as that term is generally understood ... in strict accordance with a body
of federal law (of course including the Constitucion )" and that the ··procedural protections
afforded to a service member are ' virtually the same' as those given a civi lian criminal
proceeding, whether state or federa l." Orti:: v. United States, 138 S.Ct. 2165. 2174(2018)
(citation om itted). The Court went on to note that while court-martial ·jurisdiction has waxed
and waned over time. courts-martial today can try service members for a vast swath of offenses,
including garden-variety crimes unrelated to military serv ice. As a result. the jurisdiction of
those tribunals overlaps significantly with the criminal jurisdiction of federal and state coU1ts:·

Id. at 2174-75 (citing Solorio. 483 U.S. at 438-4 I).

Due Process

The Constitution gives Congress the power to --make rules fo r the government and
regulation of the land and naval forces:· U.S. CONST, art I, § 8. cl. 14. The Supreme Court has
held that the composition, organization. and administration of courts-martial are matters
··appropriate for congressional action:· Welchel, 340 U.S . at 127 (uphold ing an all-officer
pane l' s conviction of an enlisted man). When Congress is acting pursuant to this power, its
decisions are owed great deference. Solorio, 483 U.S. at 447-48 (doing away with the service
connection requirement for court-martial jurisdiction). The High Court has further found that
military tribunals ··probably never can be constituted in such a way that they can have the same

4
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kind of qualifications that the Constitution has deemed essential to fair trials of civilians in
federal courts:' Covert. 354 U.S. at 39. This is owing in large part to the different demands of
the military. as against the civilian sector. ld at 35-39 (noting the consolidation of legislative
and judicial powers in the executive branch underthe military justice system) ; see also CuriJ' v.
Secreta,y of Army, 595 F.2d 873. 880 ( 1979) (finding that the needs of the military --mandateO
an armed force whose discipline and readiness is not unnecessarily undermined by the often
deliberately cumbersome concepts of civilian jurisprudence·}
Neve1theless. Congress· power to act in the arena of military justice is not absolute.
··Congress. of course, is subject to the requirements of the Due Process Clause when legislating
in the area of military affairs, and that Clause provides some measure of protection to defendants
in military proceedings.'' Weiss

v. Uniled Stales.

510 U.S. 163, 176 ( 1994 ). In arguing that the

Due Process Clause mandates a right not provided for by Congress, the standard is "whether the
factors militating in favo r of' that right ··are so extraordinarily weighty as to overcome the
balance struck by Congress:· Id. at J 77 (citing !11fiddendo1:fv. Hemy. 425 U.S. 25. 44 ( 1976)
rrejecting a Due Process right to counsel at summary courts-martial]). This test is one that must
consider the role that military law plays in ·'maintaining good order and discipline in the armed
forces." the promotion of ..e ffi ciency and effectiveness in the military establishment," and in
"strengthen[ing] the national security of the United States:· Sanford 11. United States, 586 F.3d
28. 36 (D.C. Cir. 2009) (internal quotation marks omitted ). However, these considerations are
underpinned by the principle that ··a fa ir trial in a fair tribunal is a basic requirement of due
process... Weiss, 5 10 U.S. at 178 (internal quotation marks omitted).
In Weiss, the Court rejected the accused's argument that military judges needed to serve
for fixed terms. 5 10 U.S. at 18 1. With respect to the Due Process argument, the Court found

5

that ·'the historical fact that military j udges have never had tenure is a facto r that must be
weig hed" in assessing Congress' ba lance o f rig hts. Id. at 179. T he Court went on to ho ld that
other provisio ns of the UCMJ- Artic le 26, Article 37, A rticle 98. A11ic le 41, and appe lla te
review by the Court of M ii itary Appeals-al I worked to preserve judic ial independence and
impa rtiality sufficient to satisfy the Due Process C la use. Id. at 179-81 .
In United States v. Mitchell. the C.A.A.F. rej ected the accused 's assertio n that the roles
played by the Judge Ad vocate Ge neral and Assistant Judge Advocate General of the Navy in
pre paring fitness reports for appe llate military judges created a constitutiona lly impermissible
appearance of impropriety and lack of independence by te mpting those j udges lo shape the ir
opinions in an effort to curry favor. 39 M.J . 13 1. 135-42 (C. M.A. 1994 ). Re lying o n Weiss. the
court he ld that (a) the accused had not carried his burde n to show the in validity of t his practice.
and (b) the legal premises of his argument were inadequate. Id. at 136- 142. To the latter po int,
the court fo und that the arg uments ( I ) misapprehe nded the role and independence of the JAG
and AJAG, (2) fa iled to adduce any ev ide nce that suppo rted a percep tio n that these offi cials were
biased in favor of the governme nt. (3) fa iled to show that the JAG o r AJ AG disregarded laws
prohibiting them fro m attempting to influence findings a nd sentenc ing decisions through fitness
reports. (4) fa iled to show tha t the judges in question actua lly be lieved their fitness reports
evaluated their decis io ns. and (5) fa iled to show that the proposed ''reasonable man" perception
created a constitutiona lly impermissible risk of unfa irness. Ibid.
The C.A.A. F. applied this standard aga in in United Stales v. Vazquez, 72 M .J. 13
(C.A .A.F. 201 3). T here, the accused cha llenged procedures under UCMJ A rtic le 29 whic h. a fter
a member was excused fro m his trial fo llowing the bulk of the governme nt' s case in c hief.
a llowed the new me mbers to be read a verbatim transcript of all w itness testimo ny up to that
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point. Id. at 15-16. The court held that lhe accused failed to carry his burden under Weiss,
noting that A11icle 29 '·represents Congress· view of what ' process is due' in the event a panel
falls below quorum;· and that the accused failed to show '"how the members in his case were
either actually unfair or appeared to be unfair:· Id. at 19-20.
In San.ford, the Circuit Court of Appeals rejected a challenge lo the panel size of a special
court-martial which convicted the accused. The accused argued that Ballew v. Georgia, 435 U.S .
223 ( 1978)- holding that the Sixth Amendment requires a minimum of six people to sit on a jury
for trial or non-petty offenses-rendered his four-person special court-martial invalid. Sm?ford,
586 F.23d at 29. The court began by acknowledging that court-martial members are selected ··on
the basis of who is best qualified for the position." Id. at 33-34. The court went on to find that
the accused had fai led to apply the Weiss balancing test to his claim, and therefore failed to show
that the •'same concerns underlying the Ballew decision also undermine ·a fai r trial in a fair
tribunal,' which is ' a basic requirement of due process. '" and thereby establish the constitutional
invalidity of the practice. Id. at 35-37. Specifically, the coun contended that the accused had not
addressed the role military law plays in the maintenance of good order and discipline, military
effectiveness. or the rules governing member qualifications and de novo appellate review. Id. at
36.

5. Discussion
The Sixth Amendment Unan imity Requirement Extends to Courts-Martial

As an historical n1attet. the Founders likely never considered that the court-martial
system would be so extensively applied as it is today for the simple reason that they did not
intend to provide a standing military. Thus it is far more plausible that they expected most
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crimes to be tried through the civilian criminal justice system with all of its attendant protections.
while courts-martia l would be applied only in times of actual national conflict.
Moreover, the actual scope of court-martial jurisdiction in the Founding Era was limited.
Indeed, if a military member w as accused of committing a crime --punishable by the known laws
of the land:· the service member's commander was charged with delivering "'such accused
person or perso11s to the civil magistrate" for trial. 1

AMERICAN

ARTICLES OF WAR OF 1776, § X,

art. I (hereinafter AW 1776). Once again, this trial would presumably be conducted with the full
spectrum of constitutional rights affo rded to an accused.
Today, by contrast. Congress has established a system that is essentially ··judicial" in
character, and which exercises comprehensive jurisdict ion over service members wherever they
are and whatever crimes they may have committed. See Ortiz. 138 S.Ct. at 2174. As such, the
sweeping declaration of Milligan is at odds with Orti:::"s recogni tion that many courts-martial
today are ''criminal prosecutions:· and fo t that reason should now fall under the purview of the
Sixth Amendment. Indeed, the Court in Ramos recognized that it is improper to subj ect t he
guarantee of the Sixth Amendment to a '·functionalist assessment.'' Ramos at 140 I. In short,
because the d icta in Milligan lacks a fo undati on for its application to the modern system with
regard to unanimity, thi s facet of the Sixth Amendment should be incorporated to the cou11ma,1ial. even if those other racets (e.g. venire) are not.
While it is true that Ramos based its conc lusion on the common law practice ofjury
trials, Ramos, at 14 16 (c iting Thompson v. Utah, 170 U.S . 343, 348 ( 1889))- a common law that

1 T he

Majority in Solorio noted some d is pute over the precise reach of courts-ma rtial in practice- c iting the
··gene ral article" of AW 1776, section XVIII- but ultimate ly deemed resolutio n of that question irre levant to its
conc lus ion that fears of Executi ve overreach were satisfied by placing the a utho rity to define j urisdictio n with
Congress. Solorio, 483 U.S. a t 444-46. But see Covert. 354 U.S. at 23-26 & nn.42, 44 ( noting that c ivilian
jurisd ictio n over crimes committed by service members was the rule in peacetime al least th roug h the e nd of the
19 th century).
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excluded courts-martial by para I lel historical practice-the modern cowt-martial system more
closely resembles the civilian system in scope and application. It is unlikely that the common
law would have countenanced a military justice system that exercised jurisdiction coextensive
with the civilian system but lacking in any protections believed to be fundamental to the latter, or
the Founders would not have provided for delivery of certain classes of offenders to civil ian
authorities. See AW 1776, § X. art I. For this reason, the court-martial should be reevaluated as
worthy of coming within th is historical protection, rather than simply functioning as a label that
allows Congress to abrogate whatever rights it thinks expedient.
As a final matter, there is no merit to a slippery slope argument that such a holding would
have the effect of requiring grand jury indictments in courts-matt ial. The Supreme Court long
ago recogn ized that a trial-even fo r a capital offense-can be conducted in accordance with due
process even if done so without an indictment. See Hurtado v. Ca![fornia, I IO U.S. 5 16. 53 7
( 1884 ). This same logic can be extended to courts-martial without doing violence to the
language of the Fifth or Sixth Amendments. See. e.g.. Cuny v. Sec:retmy ofArmy. 595 F.2d 873,
876-77 (upholding the convening authority· s role in the referral of charges as consistent with due
process).

Due Process Requires Unanimous Findings

Historica l deYelopment of court-martial yotiug

For nearly 150 years, courts-martial reached their findings by majority vote. See
Hearihgs before the Senate Committee on Military Affairs. Appendix I to S.Rep. 130. 64th
Cong., I st Sess., 64 (statement of Brig. Gen. Enoch Crowder). Indeed. it was not until 1920 that

9
Appellate Exhibit

Page

c-'\

)(C I \/
of

~z(

the requisite percentage was raised to two-thirds in non-capital cases. AMERICAN ARTICLES OF
WAR OF I920, § 43. This change was m et with some di ssent. with one general noting that the
old system "makes for justice most of the time." and arguing that because military law has as its
"primary object ... the paramount necessity of safeguarding the whole force," the risk that the
guilty go free poses a much greater danger to the military establishment than it does to ci vi Iian
society, and justifies less emphasis on indiv idual protections and rights. Proceedings and Repo11
of Special War Department Board on Courts-Martial and Their Procedure. July 17. 1919 (OCLC
No. 276296627).
In 1946, the War Depa1tment directed a study of the military justice system. and an
advisory committee received and complied answers to forty-five different questions. It received
responses from 81 general officers, 66 active and former judge advocates, and 46 enlisted men.
Report of War Depa1iment Advisory Committee on Military Justice (hereinafter Vanderbilt
Report) (OCLC No.

. When asked specifically whether unanimous votes should be

required to convict, the majority of all three categories of respondent answered in the negative.
Each group stated that ··hung juries" were not desirable in times of war. Id. at pp. 54-55.
Among the judge advocates. however, ..the suggestion was made that unanimity be required
when the charged offense is the equivalent to a fe lony in civilian jurisprudence.'· Id. at p. 55.
Two-thirds vote was the rule for non-capital cases until 20 19, when the Military Justice
Act of 20 16 became effective. See IO U.S.C. § 852. That law raises the required number of
votes to three-fou11hs ofthe members. This change came about after a working group noted the
wide variance in actual percentages required for a conviction under the previous systemranging from 67% to 80% depending on the number of members present. REPORT OF Tl IE
MILITARY JUSTICE REVIEW GROUP 20 15, pp.458-59. Notably, this report cited to the Oregon and
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Louisiana statutes which were ruled unconstitutional by Ramos in its discussion of civilian
practice. Id. at p.459, n.6. The House and Senate adopted this change without substantive
comment. I-I.Rep. 11 4-840. I 14th Cong., 2d. Sess .. p.1 52 1; S.Rep. 11 4-255. I 14th Cong., 2d
Sess., p.604.

A unanimous finding is required for proof beyond a reasonable doubt.

The Supreme Cou1t in Ramos ultimately concluded that. in order to give content to the
phrase " impartial j ury," the verdict needed to be unanimous. The Sixth Circuit held a lmost 70
years ago that '"unanimity of a verdict in a criminal case is inextricably interwoven with the
required measure of proof. To sustain the validi ty of a verdict by less than all of the jurors is to
destroy this test of proot: for there cannot be a verdict supported by proof beyond a reasonable
doubt if one or more jurors remain reasonably in doubt as to guilt. It would be a contradiction in
terms." Hibdon v. United States. 204 F.2d 834. 838 (6th Cir. l 953). That court went on to hold
that unanimity ••is of the very essence of our traditional concept of due process in criminal
cases." Id. ; accord Ramos, Sotomayor, J., concurring at 1409. And, as the Cou11 held in Orti-::,
··Each level of military court decides criminal 'cases' as that term is generally understood. and
does so in strict accordance with a body of federal law (of course including the Constitution).".

Ortiz. 138 S.Ct. at 2 174.
The UCMJ currently mandates that members be instructed that an accused "must be
presumed innocent until hi s guilt is established beyond a reasonable doubt," and that ••if there is
a reasonable doubt as to the guilt of the accused, the doubt must be resolved in favor of the
accused and he must be acqui tted.'' IO U.S.C. § 851(c)( I )-(2). The Supreme Court has stated
that the reasonable doubt standard ·•is a prime instrument for reducing the risk of convictions
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resting on factual error." and that it " provides concrete substance for the presumption of
innocence... In re Winship. 397 U.S. 358. 363 ( 1970). The Court went on to find that a lower
standard would place an accused at ·'a d isadvantage amounting of a lack of fundamental
fa irness·• under the Due Process C lause. Id. at 363-64. In support of its conclusion, the Court
noted that there is always a margin of error in litigation. and where a n accused has an interest at
stake which is protected by the Due Process C lause- namely. his liberty- that risk is mitigated
by requiring the government to carry its burden beyond a reasonable doubt. id. at 364.
In our system of military justice, members are not selected at rando m from the sel'v ice at
large. Rather. members are specifically nominated by the conven ing a uthority as those ··best
qualified for the duty by reason of age. education, training, experience, length of service. and
judicial temperament." IO U.S.C. § 825(e){2): see also Sm?ford, 586 F.23d at 33-34. As such, it
is impossible to t1nderstand how doubts he ld by members selected for these qualities could be
considered "unreasonable." Yet this is precisely what the current arrangement allows. The
government is required to prove its case beyond a reasonable doubt, yet the law implies that the
doubts of25% of members deciding the case are not reasonable doubts and can be d isregarded
for the purpose of carrying that burde11 and thereby depriving an accused of a protected interest.
Thi s is an inherent conflict that cannot be resolved except through the requirement of unanimity.
To the extent that concerns expressed by the dissenting General on the Special War
Depa11111ent Board- the risk of hav ing crimina ls go free to rejoin the ranks- is a consideration
relevant to the desirability of this facet of the military justice system, it reflects a pre-judgment
of an accused that runs directly counter to the pres umption of innocence. Moreover. it entirely
disregards the concomitant risk that an innocent person gets conv icted.
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This is not a case like Mitchell, wherein the accused only offered speculation as to how
he was harmed by a mere perception of potential unfa irness in t he preparation of fitness reports

for judges. 39 M.J. 136-142. Nor is it like Vrcquez where the accused fa iled to show " how the
members in his case were either actually unfa ir or appeared to be un fa ir"" when brought up to
speed by transcripts rather than live testimony. 72 M.J. at 19-20. Rather, the risk of unfairness
in the present case is tangible and calculable. The government need not carry its burden with
respect to 25% of the members to secure a conviction. thus truncating the presumpti on of
innocence and shi ft ing the risk of factual error or insuffi ciency onto the accused. Due Process
requires a ·•fair trial in a fa ir tribunal.'' We iss. 5 10 U.S. at 178. and by failing to hold the
government to its burden, the law allowing for less than unanimous findings creates a
constitutionally impermissible risk of un fa irness. see Winship, 397 U.S. at 363-64.

The attendant effects of a court-martial conviction mandate unanimous findings

Following conviction at a general or special court-martial. a service member then
becomes subject to a host of federal laws and regulations. First and foremost, a finding of guilt
is counted as a ··prior sentence·· under the Federal Sentencing G uidelines. U.S .S.G. § 4A I .2(g).

It becomes unlawful fo r that person- if convicted of any crime punishable for more than one
year in confi nement- to possess a firearm . 18 U.S.C. § 922(g)( I). That person can then be
convicted for vio lating that law, even if their court-martial conviction was for military-speciftc
offenses. United Stales v. MacDonald, 922 F.2d 967 (9th Cir. 1993) (upholding a conviction for
fe lon-in-possession where the defendant had been court-martialed fo rty years prior fo r fraudulent
enlistment, fa ilure to obey a lawful order. and sale of a liberty pass). The court in MacDonald
specifically held that courts-martial are "courts·' and convictions rendered there in are "crimes..
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for civilian federal law purposes. Id. at 970. Additio na lly LT Becker will- if convicted of the
primary oftense- in this case - be sentenced to a minimum o f confinement for life w ith the
possibility of parole. And o f course LT Becker w ill have a criminal record in a federal data base
that will t he n follow him throug ho ut his life, if o ne exists, afte r his sentence has been served and
his military service has ended.
These laws apply equa lly to c ivilia ns, but a key difference is that, fo llowing Ranws,
evety c ivi lian will have the be nefit of the requirement of a unanimo us jury verdict, while LT
Becker w ill be made to suffer these effects on the basis o r a mere two-thirds o r three-foutths
concurrence of court-ma1ti al me mbers. In effect. LT Becker is prone to lose a host of rights
more easily by virtue of the ir military service. This loss is a substantia l facto r in evaluating the
ba lance struck by Cong ress in de lineating the rig hts LT Becker is due before a military cou11.
beca use it increases the impact on his libetty witho ut increasing the scope of protections.

The scope of the modern court-martial favors unanimous findings.
The jurisdictio n and scope of the court-martia l has expended greatly s ince the founding
era. Aside fro m the enactment of a comprehe nsive criminal code, modern precedent has
a uthorized military jurisdictio n over service me mbers regard less of where they commit crimes
a nd regardless o f w hether those c rimes are re lated to mil itary service. See Solorio. 483 U.S. at
436 (overruling the "service connectio n" require ment fo r court-martia l jurisdictio n). This
ce1t a inly was not always the case. In the decades following the founding of the United States,
..the right o f the military to try soldiers for a ny offenses in time of peace had o nly been
grudgingly conceded ... Cover/. 354 U.S. at 23 . Certa inly by 19 16. the jurisdictio n of courtsmartial had been extended to g ive the m "concurre nt j urisdictio n with the c ivil courts to try
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noncapital crimes of person subject to military law at a ll times and wherever committed ...."
Statement of Brig. Gen. Enoch Crowder. p.32. Even so. there was some dispute as to whether
these enactments granted jurisdiction on the basis of··status,.. o r w hether there needed to be
some connection to military service to bring offenses w ithin the cognizance of military coL1rts.

Compare Solorio. 483 U.S. at 439, 444-45 (noting the ostens ibly broad reach of the "general
article.. ) with id. at 458-60, Marshall, J., dissenting (arguing that military law traditionally only
covered "offenses committed by members of the a rmed forces that had some connection with
their military service.. ). The majority in Solorio declined to resolve this dispute, finding instead
that fears about Executive overreach in the use of cowts-martial to enforce his will were dealt
w ith by giving Congress the authority to define that jurisdiction. Id. at 446.
In any event. it was not at all clear that those practicing military law around the time the
UCM.I was first adopted considered it to function as an equivalent to a civi lian crim inal code. As
recorded by the Vanderbilt Report, at least some experienced judge advocates believed
unanimity was advisable ··w hen the charged offense is the equivalem to a fe lony in civilian
jurisprudence.'' Vanderbilt Report at p.55. This indicates that at least some practitioners were of
the understanding that courts-martial were not vehicles to enforce civilian laws. When asked
whether military and non-military offenses shou ld be treated d ifferently. both generals and
enlisted men suggested that it might be best to turn over c ivilian offenses to civilian authorities,
at least during peacetime. Id. at pp. 17-18. A number of e nlisted men also suggested that civilian
offenses should be handled "consistent with Federal laws and procedures.'' Id. at p. 18. Yet
today courts-martial have become all-encompassing bodies for the plenary enforcement of law.
Military members may now be prosecuted fo r any number of crimes which are the equ ivalent to
civilian felon ies, whether committed o n or off base,

011

duty or on leave, and whether they
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detract from military effic ie ncy and readiness o r not. Given the historical concerns abo ut abuses
o f military justice, see Covert, 354 U.S. at 23-2 9, Co ng ress cannot expa nd the reach o f military
law witho ut a lso expanding the protections due to those subject to that law.
The present case is illustrati ve. Ne ithe r LT Becker no r his wife was engaged in military
ope ratio ns at the time, the a lleged c rime was not committed o n military property, and the
Governme nt has pointed to no impact to the training, effic iency, o r o perability of any military
unit or operation. 2 The o nly thread that ties this case to the military is LT Bec ker·s active duty
sta tus. Of course, fo llowing Solorio the Government does not have to show anything more than
that to justi fy military jurisdic tion. That. however, is precisely the point- military justice is here
functioning as a stand-in for the enfo rcement of state or federal civilia n laws w itho ut a ffording

LT Becke r commensurate process.

No military concerns underpinning the court-martial system ,justify non-unanimous
findings.
The re are a number of co ncerns unique to the military enviro nment that have been
ad vanced to justify a court-martia l system that would not stand up to constitutiona l muster if
applied to c ivilians. No ne of them, however, favor non-unanimous convictions.

lt is true that " it is the primary bus iness of armies and navies to fi ght or be ready to fi ght
wars sho uld the occasion arise."' and that ··the rights of men in the armed forces must perforce be
conditio ned to meet certain overriding dema nds of discipline and duty.'· Parker v. Levy. 4 17

U.S. 733, 743-44 ( 1974). citing United Stales e.x rel Toth v. Quarles, 350 U.S . 11 . 17 ( 1955) and

Burns v. Wilson, 346 U.S. 137, 140 (1 953) (interna l quo tati on marks o mitted). T he D.C. Ci rc uit

~ f11 fact. it is worth no ting that for over two years. the military was content with a llowing the
j ustice syste m to dispose o f this matter.

criminal
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in Sanford identified the maintenance of good order and discipline, the promotion of efficiency
and effectiveness in the military establishment, and the strengthening of national security as
relevant considerations. 586 F.3d at 36 (c iting the Preamble to the Manual for Courts-Martial
lMCMJ). 3 In Cun:v, the court noted that military law "must be equally applicable in time of war
and national emergency." and that the ·'need fo r national defense mandates an armed force
whose discipline and readiness is not unnecessarily undermined by the often deliberately
cumbersome concepts of civilian jurisprudence.'· 595 U.S. at 878, 880. The cou1i also suggested
that "'the deterrent effect of immediate punishment may be crucial to the maintenance of
discipline in crisis situations." Id. at 879.
Brigadier General Crowder voiced the position that ·The object of militaries is to govern
armies composed of strong men so as to be capable of exercising the largest measure of force at
the will of the Nation." Statement of Brig. Gen. Crowder, p.34 (internal quotation marks
om irted). He goes on to say that ..An army is a co llection of anned men obliged to obey one
man. Every enactment, every change of rule which impairs this principle weakens the army.
impairs its value, and defeats the very object of its existence ... Id. (i11ternal quotation marks
om irted.) He cites these principles as support for hi s position that the military cannot have ··the
vexatious delays and fai lures of justice incident to the requirement of a unanimous verd ict." Id.
at p.35.

levy . however. was a case deciding the scope of substantive rights due to a serv ice
member, 417 U.S. at 7454-49 (finding that military law may properly regulate --aspects of the
conduct of members of the military wh ich in the civilian sphere are left unregulated"'). Nothing
in the requirement for unanimous findings impacts the power of the military to curtail those

3

Conspicuously absent from the court's elucidation is the first stated purpose of military law, which is to ··promote

justice.'' MCM 20 19 ed., 1-1. Preamble.
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rights to the benefit of good order and discipl ine. or to otherwise govern the conduct of Marines
to that end.
Likewise, concerns about the efficiency of the military justice process and the military
establishment as a whole are inapposite to a requirement that members render findings
unanimously. Findings are the last step in a com1-martial. aside from sentencing. The
procedures for obtaining and producing witnesses and evidence. fo r detailing counsel. and all
other aspects of the actual preparation for and conduct of the tria l are not impacted by this
requirement. This satisfies the concern in Curry, that the precepts of civilian jurisprudence
which are '"deliberately cumbersome" not undermine the effectiveness of the militaryunanimity is no such burden. See 595 U.S. at 880. And to the extent Cuny found ••immediate
punishment"' to be a maj or factor in discipline, this position is undermined by failing to consider
the parallel role of justice.
The Vanderbilt Repo11 recorded a number of important thoughts on this topic. Among
the generals queried, the vast maj ority indicated the purpose or military justice was a
combination of justice and discipline. Specifically, one noted that ··an unjust appl ication will
result in loss of morale and of combat strength.'" Another noted that discipline does not hinge on
punitive potential, but rather is ··maintained by effect ive, responsible leadership through
command, and indoctrination of all intell igent individuals with principles of personal
responsibility for self-discipline and conduct: · Vanderbilt Report, at p.l. Likewise, the enlisted
men argued that •'strict discipline results from justice," that discipline ••is maintained by
administration of justice:• remarking that discipline '•is not always punishment." Similarly,
discipline "must be tempered with justice. if for no other reason than to maintain high morale
and esprit de corps:· Id. at p. 2. The upshot is that the maintenance of discipline does not- and
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indeed should not- turn on the relative certitude of punishment. For if Marines are convinced
that they will not face a fa ir trial. their morale will suffer and the whole combat effo1t wi ll be
diminished. To this end. unanimity in fact promotes discipline, rather than impedes it.
Any lingering concerns that unanimity will result in delay and ··hung juries·· are rendered
moot by the current framework. As it now stands, if the members cannot reach a quon1m for a
finding of guilt, the accused is acquitted. 10 U.S.C. § 852: R.C.M. 921(c)(2). In any event,
concerns over hungjuries and attendant delay in proceedings are not concerns which justify
lightening the government's burden and shifting itto the accused.
Lastly, there is the stated need for the military justice system to be equal ly effective in
wartime as in peacetime. Yet. as with the concerns over the effic iency of the military
establishment. it is not at all clear what impact a unanimity requirement would have on the
overall efficacy in a deployed environment. It would seem there is none. Moreover, it is today
sufficiently easy to convene courts-martial in a garrison setting, such that the need for full-blown
trials on the front lines is greatly reduced. Finally, in the event that the procedures attendant to
traditional courts-martial-to which unanimity would be but a minor modification-are still too
cumbersome. the UCMJ preserves the right to try certain offenses which are deleterious to the
war effort by military commission rather than court-ma11ial. See, e.g., IO U.S.C. § 81
(conspiracy ): § 103 (spies):§ 103b (aiding the enemy). Congress is free to expand this list as the
needs of the military evolve. but whether it does or not. unanimity has no impact on the conduct
of courts-martial.
In short, while all of these identified concerns are legitimate ones for Congress to
consider, the factors which favor a unanimous panel outweigh their impact in this regard. As
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such, Due Process demands that an accused be convicted only by the unanimous vote of alI
members.
RELIEF REQUESTED

The Defense requests that the members be instructed as fo llows:
'"The concurrence of all members present when the vote is taken is required for any find ing of
guilty. Since we have (8) members, that means all (8) members must concur in any finding of
guilty. If one or more members do not agree that the goverilment has proved a charge or
specification beyond a reasonable doubt, then you must return a finding of not guilty as to that
charge or specification.''

ARGUMENT

The Defense does not request oral argument.

EVIDENCE

The Defense requests that this Court consider the charge sheet and the matters presented

on this previous motions in deciding this motion.

, USN

Detailed Defense Counsel
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The Sixth Amendment rig ht to a trial by jury has long been held inapplicable to courtsmartial. Binding precedent dictates that this Cou1t should deny the Defense Motion.

SUMMARY
In Ramos v. Louisiana, 140 S.Ct. 1390 (2020), the Supreme Court held that the Sixth
Amendment's right to a jury trial was incorporated against the States. This ruling has no bearing
on the court-martial process, which has been excepted from the Sixth Amendment's rig ht to a
jury trial. The Government respectfully requests that the Court deny the Defense's Motion to
instruct the members that unanimity is required to reach a finding of guilty.

FACTS
The accused is charged with an August 20 13 assault and October 20 15 the murde r of his
wife
as well as related Article 133 offenses. On 29 January 20 I 9 the accused· s
charges were referred to a general court-martial w hich necessitates a pane l of e ight officers. For
a gu ilty verdict of any specification three-fourths of the members must concur that the
Government proved each element of an offense beyond a reasonable-doubt. R.C.M. 92 1(c)(2).

BURDEN
The burden of proof and persuasion rests o n the Defense for this motion. The standard as to
any factual issue necessary to resolve this mo tio n is to a preponderance o f the ev idence.
RCM 905(c)( I ).

LAW
In o rder to provide for the common defense, the Constitution gives Congress the power to
raise, support and regulate the Armed Forces. U.S. CONST. Art I, § 8, cl. 14. I I. Under this
authority, Congress enacted the UCMJ. 10 U.S.C. §§ 801-946a (Articles I - 146a). The UCMJ is
the code o f military criminal law and procedure applicable to all U.S. military members
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world wide. In exercising this Constitutional authority to establish a disciplinary system for the
military, Congress created co urt-martial panels under Article 29, UCMJ, and authorized nonunanimous verdicts in Article 52, UCMJ.
The Supreme Cou1t has thus far upheld the court-ma1t ial system put in place by Congress
holding that the Sixth Amendment right to a trial ·'by an impa1tial jury'' does not extend to
military cou1ts-ma11ial. See, Ex parte Milligan, 7 l U.S. 2, 123 ( 1866); Ex Parle Quirin, 3 17 U.S.
I ( 1942). (•'[T]he framers of the Constitution doubtless meant to limit the right of trial by jury, in
the sixth amendment, to those persons who were subject to indictment or presentment in the
fifth ."); see also United States v. Dowty, 60 M.J . 163. 169 (C.A.A.F. 2004) ('"Congress has
established the court-martial as the institution to prov ide military justice to service members.'').

ARGUMENT
The Sixth Amendment does not apply to court-martials and Ramos is Inapplicable

In Ramos, the United States Supreme Court held the Sixth Amendment's right to a jury trial,
which implicitly requires unanimity, is incorporated against the States by way of the Fourteenth
Amendment. Ramos, at 1393. This ruling does not alter the longstanding precedent that courtsma11ial are distinct from civilian jury trials and there fore not bound by the Sixth Amendment' s
right to a jury trial. See Ex p arte Quirin, 3 17 U.S. at 40; Ex parle Milligan, 7 l U.S. at 123;
Riesbeck, 77 M.J . at 162; Leonard, 63 M.J . at 399. Ran10s dealt solely with the question of
incorporation against the States. Ramos was focu sed on state law which was tested against the
S ixth and Fourteenth Amendments. Ramos did not discuss statutes or Rules for Coutts-Martial
that govern how members are instructed or required to vote. let alone Congress' authority to
create rules and structures of court-martial.
In Ex Pm·te Quirin . the S upre me Court recognized that the operatio n o f bo th the Fifth and
Sixth Amendment are excepted fo r cases arising in the land or naval forces. See E:i.: Parle
Quirin, 3 17 U.S. at 40 (citing Ex Parle Millig an, 71 U.S. at 2). The Court c larified that the
exception's objective was ·'to authorize the trial by cou1t martial o f the members o f our Armed
Forces'' and was ''not restricted to those involving offenses against the law o f war alone, but
extend[ ed] to trial o f all o ffenses, including crimes which were o f the class traditionally triable
by jury at common law:· Id at 43. Thus, these constitutional exceptions include cou1ts-martial
in addition to a military commission that was trying Quirin, a German civilian saboteur who
entered the United States to commit sabotage.

Consistent with the principle that courts-martial are separate and distinct from civilian trials,
courts have repeatedly rej ected the idea that the Sixth Amendment' s right to a trial by jury
applies to courts-mattial. See Ex parle Quirin, 3 17 U.S. 1, 40 ( 1942 ) ("'[C]ases arising in the
land or naval forces ' . . . are expressly excepted from the Fifth Amendment, and are deemed
excepted by implication from the Sixth .'"); United States v. Riesbeck, 77 M.J. I 54, 162 (C.A.A.F.
20 I7) (..Coutts-martial are not subject to the jury trial requirements of the S ixth
Amendment . .. ."); United States v. Easton, 71 M.J . 168, 175 (C.A.A.F. 2012) (surveying
different application o f constitution to servicemembers and noting '·there is no S ixth Amendment
right to trial by jury in courts-martial''); United Slates v. Brown, 65 M.J . 356,359 (C.A.A.F.
2007) ('·[M]ilitary criminal practice requires neither unanimous panel members, nor panel
agreement on one theory of liability. as long as two-thirds of the panel members agree that the
2
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government has proven a ll e lements of the offe nse ...): United Srntes v. Leonard, 63 M.J. 398,
399 (C.A.A.F. 2006) ("A servicemember does not have a Six.1:h Amendment right to trial by
jury."): United Stales v. Wiesen. 57 M .J. 4 8, 50 (C.A.A.F. 2002) ("'The S ixth Amendment rig ht
to trial by jury does not apply to courts-martial''); United States v. New, 55 M.J. 95 , I 03
(C.A.A.F. 200 I); United States v. Kirkland, 53 M.J. 22. 24 (C.A.A. F. 2000): United States i·.
Gray, 51 M.J. I, 61 (C.A.A.F. 1999); see also United States v. Loving. 41 M.J. 23 1,285
(C.A .A.F. 1994) (recogtiizing that A11icle 25, UCMJ, contemplates that court-martial pane l w ill
not be representati ve cross-sectio n of military as required under Six th Amendment); United
States v. Smith, 27 M.J . 242,248 (C.M.A. 1988); United States v. Kemp. 22 C. M.A. 152. 154
(C. M.A. 1973) ("[T]he Sixth Amendment right to trial by jury w ith accompanying
consideratio ns of constitutio nal means by w hich juries may be selected has no application to the
appointment of me mbers of courtsma rtial."); United States v. Rollins, No. 20 I 700039, 20 18
CCA LEX IS 372. at *25 (N-M. Ct. Crim. App. July 30, 20 18) (rejecting challenge to nonunanimous verdicts in the military).

Ramos d id not create a fundamental right in a unanimo us verdict in a tria l by courtmartial. Ramus was focused o n state cout1s, not A ttic le I ad hoc tribunals called court-ma11ials.
Ramos does not address additio nal concerns in in the military j ustice system, such as the
protectio n of members fro m re prisal or unlawful command influence by an additional layer of
masking the ir votes. Ramos does not address issues s uch as the institutio nal (and accused)
bene fi t of avoiding hung juries, the require ment that the milita ry conduct court-martia ls across
the globe in every place and c lime. and that the military's ma in focus is on winning the nation's
wars, not replicating federal crimina l trials . Finally, binding precedent has long recognized the
val idity of non-unanimo us verdicts as established by Cong ress in Article 52, UCMJ. The law
establi shed by Congress and case law precede nt is not upended by virtue of the S upreme Court' s
decision in Ramos. w hich specifically addressed state cowtj uries.

Historical Arguments as to the evolving nature of court-martials
After its initial Ramos arg uments the Defense pivots to historical arguments such as
court-martial voting o r the scope of modern cases, arguing that the current military and military
justice system are so different than those envisioned by the Founding Fathe rs that the Sixth
A me ndment must now apply. In Un ited States v. Ortiz. 138 S. Ct. 2 165 (20 18) the Court
emphasized that the court-martial system is ·"older than the Constitutio n'' and that "the Framers
' recognirzed) and sanction[ ed] existing military jurisdiction."' Id. at 2 175 (citations omitted).
This mil itary jurisdiction meant exempting military cases from the Fifth Amendment's grand
jury c lause, granting Congress the power to govern and regulate the military, and authorizing
Congress to " carry forward courts-martial: · i d. (citations o mitted). Again, the Supre me Court
emphasized the separate nature of military courts from their civi lian counterpatts.
The military justice system is not a mini-versio n of federal courts no r would the defense
truly want a system that included ind ictments vice A1ticle 32s, a ll sentenc ing by a judge,
guidelines for offenses. a nd vast restrictions o n the ability of the defen se to seek expert
assistance. T he defense's argument that courts-martials are now '•judicial" in character and
··crimina l prosecutions" belies the structure that courts-martial are ad hoc Article I tribuna ls
called into service for a particular purpose and the n disbanded. Military judges are not Article
3
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Ill judges, nor are they empowered with authority outside of statutes and regulations under the
Manual fo r Cou1is-Martial. Trial counsel are not United States Attorneys appointed by the
President and confirmed by the Senate. (Outside of previous confirmation if in paygrade 0-4 or
above). The Pounding Fathers may not have envisioned drones and autonomous vessels, but
they did envision a future military and the necessity o f not tying its court-ma1tial procedures to
civ ilian Constitutional requirements. Time and practice have not altered that. Nothing in the
historical practice of courts-martials requires unanimous verdicts.
The fact that Congress and the military have reviewed court-martial practice and procedures
over time and made allerations thereto does not now require unanimous verdicts. Congress has
the power to require unanimous verdicts under Article 52, UCMJ , and as recently as 20 16 in its
overhaul of the military justice system it declined to do so. Congress has the best ability to judge
the requirements for courts-martial when balancing the national requirement of the armed forces.
It declined to craft a unanimous requirement when it shifted from a two-th irds requirement to a
three-fourth's requirement for a conviction in the 20 16 U.C.M .J. overhaul. This court should
grant Congress the deference traditionally allocated to Congress when crafting rules for courtmartial that balance military necessity and servicemember rights. United States v. Middendo,:j;
425 U.S . 25 ( 1976).
Attendant effects of a criminal conviction

The Defense· s argument that attendant effect o f a court-martial conviction such as inabi Iity
to possess a firearm or the possibility that it will count as a prior conviction in a future federal
sentencing guideline calculation are misplaced. Attendant effects such as this are hard to
quantify and subject to future alteration. The inability to possess a firearm under 18 U.S.C. §
922 is a legislative act subject to future alteration or even abolishment. Nor does it require a
criminal conviction to be subject to this penalty as a fugitive from j ustice, a person adjudged
mentally defective, or a US citizen who renounces their citizensh ip cannot also possess a
firearm. It is collateral consequence of a conviction irrespective of how the conviction is
obtained, be it members· verdict or a plea. Collateral consequences are not imposed by the court
or a sentence but by administrative procedures after the fact. See, Un ited States v. Talkington, 73
M.J. 2 12 (C.A.A.F. 20 14). There is no requirement for a unanimous jury in relation to
depravation of the right of a possess ion as to a firearm as a collateral consequence.
Federal Sentencing Guidelines are not mandatory and again subject to future alteration or
even abolishment. Should the accused ever be faced with a federal sentencing situation the
accused has the ability to present arguments to a federal court in relation to sentencing guideline
calculations. Not only is the issue speculative and not ripe it in no way requ ires a unan imous
verdict at trial by cou1t-ma1tial.
Proof Beyond a Reasonable Doubt

The burden of proof always remains with the Government to show each element is proven
beyond a reasonable doubt. Members are instructed that the Government alone bears this burden
and the accused need not prove innocence. The Defense attempts to intertwine the concept of
burden of proof with unanimity by foc using on a collecti ve standard - 25% of a panel can vote
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for not guilly - vice the individual vote of each member. The vote of each member is individual
though the panel speaks ultimately with one decis ions. This is in essence a Fifth Amendment
Due Process argument.
Tn United States v. Witham, 4 7 M.J. 297, 300-30 l(C.A.A.F. 1997) held that a m ilitary
accused has Due Process rights under the Fifth Amendment by holding that '·l iJt is beyonJ cavil
that there are differences bei..veen our rnilit::u·y justice system and the various civilian
criminal justice systems in our country. I lowever, these differences do not necessarily dictate
that constitutional decisions nn civi lian criminal justice be ro und per se inarplicable to the
military justice system." However. the court immediately noted that ..",·e note that a militar)
accused has no ri ght to a trial by jury under the Sixth Amendment." Id al 30 I. The purpose of
this double ho lding is clL:a1· - there are not per se applicable rules from the d v itian criminal
justice system into the military justice system. Each ruling must be evaluated and compared to
the two separate systems with very different purposes. "The military is. by necessity, a spec ialized
society separate from civi lian society." Parker v. Levy, 4 17 U.S. 733,743 ( 1974)). Just as military
society is distinct from the civil ian sector, so too the Supreme Court has recognized that military law
"is a jurisprudence which exists separate and apart from the law which governs in our federal judic ial
establishment." Id. tJuoting Burns v. Wilson, 346 U.S. I 3 7. I 40 ( 1953 ).
The accused retains the benefit of proof beyond a reasonable doubt and the burden of
persuasion resting solely with the Government. Nothing in Ramos mandates more nor does the fifth
Amendment require more. Nor does Ramos or the Fifth Amendment require unanimous verdicts
when taken together as a whole in the court-martial system.

U oanimity of verdict instruction
Nor does the defense motion address the other side of the coi n - unanimity of a decision
by the pane l as a who le. If an accused's panel could not agree on a unanimous verd ict, guilty or
not guilty, this should result in a hung jury The Government shou ld be able to retry the accused,
not be faced with an acquittal by a s ing le vote. The proposed instruction from the defense is thus
defective in two ways. First. the unanimity requirement is inapplicable as it does not apply to
trial by court-martial. Second. if there was an alteration of voting requirements that alteration
should be a unanimous verdict in total. not only for a conviction.
The defense·s proposed instruction attempts to have a sing le vote acquit an accused, de
facto making a panel of a single member. Thus while refuting the 314 th voting scheme of R.C.M.
92 1(c)(2) the defense attempts to replace it with a system where on the Government alone is
faced with unanimity, but the defense. Notably, the federal system in Article Jll courts requires
unanimity of a verdict regardless of the type of verdict. See, Federal Rule of Procedure 3 1 stating
"The verdict must be unanimous" and Sattazahn v. Pennsy lvania , 53 7 U.S. IO I (2016) (ho lding
retrial after hung jury does not violate Double Jeopardy). While the Government request the
Court to deny the Defense motion, in the alternative the Government would request an
instruction that requires unanimity of a verdict in line w ith Federal Rule of Procedtire 3 1. Such
an instruction, modeled upon the T hird Circuit' s Model! Jury Instruction may read:
I want to remind you that your verdict, whether it is guilty or not guilty, must be
unanimous. To find (name of defendant) guilry of an offense, every one of you must agree that
5
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the government has overcome the presumption of innocence with ev idence that proves each
element ofthat offense beyond a reasonable doubt. To find (name) not guilty, every one of you
must agree that the government has fa iled to convince you beyond a reasonable doubt.

Lack of nexus to

and

officials

The Article 39(a) set in January 2023 in
was i11tended to prov ide the defense t he
nd/or
ffi cials. This
opportunity lo address issues that had a nexus with
motion does not add ress any issue related to
or
officials. This motion was
more than capable of being addressed in any of the three earlier Artic le 39(a)'s conducted in
Cali fo rnia. As such, the Government request that the Court rule on the motion without oral
argument and relying upon the pleading, per R.C. M. 905( h). There are no
witness or
documents related to this motion from e ither side.

RELTEF REQUESTED
The Court should deny the Defense's Motion because Ramos and the Sixth Amendment's right
to a jury trial do not apply to courts-martial. Fu1t her, the Court should apply the procedures of
R.C. M. 92 1 and give the Procedural Instructions on Findings found in Section 2-5-1 4 of the
Military Judges' Benchbook (Feb. 29, 2020 ed.).

/Isl/
JASON L. JONES
CA PT. JAGC. USN
I ce1t ify that I have served a true copy via e-mail of the above GOVT RES PONSE on the Court
and Defense Counsel on 30 November 202 1.

!Isl/
JASON L. J ONES
CA PT, JAGC, USN
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NA VY-MARLNE CORPS TRIAL JUDICIARY
JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

UNJTED STATES
v.

DEFENSE MOTION TO DJSMISS:
UNREASONABLE MULTIPLJCATION
OF CHARGES

CRAIG R. BECKER
LT/0-3

15 NOV 2021

U.S.NAVY

1. Nature of Motion
Pursuant to 906(6)(12), the Defense moves this Court to Dismiss Specification I of
Additional Charge I as it is unreasonably multiplied with the sole specification of Charge I.
2. Summary of Facts

I)

At approximately 2050 on 8 October 2015, Mrs.

fell from her 7 th floor

bedroom window and died. (Enclosure MMMM and WWWW)

2) Prior to her fall, between 2033 and 2039, several text messages were sent from MRS.
phone to Mr.

phone. (Enclosure (XXXX)

3) The Government alleges that LT Becker sent the text messages as part of his plan to
murder his wife and make it appear to be a suicide.
4) Based on the facts above, the Government charged LT Becker with both Murder (the sole

specification of Charge 1) and Conduct Unbecoming an Officer (Specification I of the
Additional Charge) for sending the text messages.

3. Discussion of Law

Unlike multiplicity, which is grounded in Double Jeopardv and involves statuto1y
interpretation. the prohibition on unreasonable multiplication protects against
p.rosecutorial oven·each based on a fundamental fairness.

C
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"What is substantially one transactio n should not be made the basis for an unreasonable
multiplication of charges against one person:· R.C .M. 307(c )(4 ); see United States v. Quiro=, 55
M.J. 334, 336-39 (C.A.A.F. 2001). This prohibition against unreasonable multiplication of
charges ··has long provided courts-martial and reviewing authorities with a traditional legal
standard- reasonableness-to address the consequences of an abuse of prosecuto rial discretion
in the context of the unique aspects of the military justice system:· Quiro~. 55 M.J. at 338
(contrasting multiplic ity and mu·easonable multiplicatio n doctrines); see also United States v.

Campbell. 7 1 M.J. 19, 23 (C.A.A.F.2012) (same).

A military judge must '"exercise sound judg ment to e nsure that imaginative prosecutors do
not needlessly •pile on· charges against a military accused: · United States v. Foster, 40 M.J.
140, 144 n.4 (C.M.A. 1994), o\'erruled in part on other grounds. United States v. Miller, 67 M.J.
385 (C. A.A.F. 2009). In service of this obligation, a trial court considers four-factors in testing
w hether charges are unreasonably multiplied:
•

Is each charge and specification aimed at distinctly separate criminal acts?

•

Does the number of charges and specifications misrepresent or exaggerate the
accused·s c riminality?

•

Does the number of charges and spec ifications unfairly inc rease the accused 's
punitive exposure?

•

Is there evidence of prosecutorial oven eaching or abuse in the drafting of the
charges?

United States v. A11derso11, 68 M.J. 378,386 (C.A.A.F. 2010) (citing Quiro::, 55 M.J. at 338)
(approv ing "'in genera l'' factors as non-exha ustive "guide·· for analysis).
A military judge has w ide discretio n to remedy umeasonable multiplicatio ns of charges, up
to and including dismissal.
When charges are unreasonably multiplied, the milita1y j udge has wide latitude to craft a
remedy, including dismissing offenses, merging them for findings, or merging offenses only for
sentencing. United States v. Tho,nas, 74M.J. 563,568 (N-M. Ct. Crim. App. 20 14) (citing

Campbell, 71 M.J. at 25) ( concluding military judge had discretion to not dismiss or merge
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specifications for findings but to merge them for sentencing).
4. Argument

Because the fow- trial-level Ouiroz factors weigh in favor of the Defense. relief from
these umeasonably multiplied charges is watrnnted.
The alleged facts in each specification demonstrate that this charging scheme exceeds the
fairness limits imposed by R.C.M. 307 and Q11iro=.
(I) Each Specification is aimed at a single event, the alleged murder.

Here the Government has charged, under Article 133, an act that would othelwise be charged
as an Obslruction of Justice. In essence, the Government is using the fact that LT Becker
allegedly created what amounts to a fake suicide note to support both the wrongfulness and the
tern1inal elements of their Article 133 specification. With Obstruction of Justice, the acts alleged
to be the obstruction must not be part of the commission of the underlying offense. See Note 6 of
Military Judge 's Bench Book. The same is true here. Normally determining if an act is part of

the offense can be difficult, but here it is not. The alleged conduct occun-ed moments before
Mrs.

eath and are being used by the Government to prove that Mrs.

death

was a murder. In short, they are alleging that this fake suicide note was part of the mw·der. This
factor weighs in favor of the Defense.
(2) The exaggeration of any possible criminality does not impact LT Becker' s
punitive exposure.
The Government's charging scheme-alleging the act as a violation of two different
provisions does not impact LT Becker's punitive exposure as Charge T already carries with it the
possibility of confinement for life. This factor does not weigh in favor of the Defense.
(3) There is evidence ofprosecutorial overreach in the drafting of Specification I of
the Additional Charge.
The final trial-level Quiroz factor tends to encompass all the others, as the unreasonable
multiplication test itself is designed to cure prosecuto1;a1 overreach. Quiro:::. 55 M.J. at 337.
(''['f]he prohibition against unreasonable multiplication of charges addresses those features of
military law that increase the potential fo r ove1Teaching in the exercise of prosecutorial

3

discretion."). Here, even without the Additional Charge, the Government can present evrdence
supporting its allegation that LT Becker was the one who sent the text messages in question. As
discussed above, this act, if true would be part o f the mur der. The additional specification is not
needed to allow the Government to present this evidence. Further, as discussed above, the
murder charge already ca1Ties with it the maximum non-capital punishment. So, the additional
specification provides no benefit to the Government there. FinaUy, there is no logical scenario in
which the members could find that LT Becker created and sent the fake suicide note but did not
commit the murder. So the Government gains no contingencies o f proof benefit from this
additional speci fication. The only bene fit that is gained is creating a larger charge sheet that
unfairly exaggerates the allegations against LT Becker before the trial even starts. This is the
definition of prosecutorial ovetTeaching. 1 This factor weighs in favor of the Defense.
Dismissal is the appropriate remedy.
This Court may remedy unreasonably multiplied charges at the findings stage by dismissing
the lesser o ffenses or merging all offenses into one. R .C.M . 906(b)(l2 ); U.S. v. Roderick., 62
M.J. at 433. Either remedy works the same effect here, but dismissal is the cleanest approach,
both to enforce the unreasonabl e multiplication doctrine as well as to eliminate the confusion and
redundancy at trial caused by unreasonable multiplication.
4. Relief R equested.

The defense requests that the Military Judge dismiss Specification I o f the Additional
Charge.
5. O ral Argument.

Unless the Government concedes the motion or this Court grants the relief on the basis of

1 T he tenn prosecutorial over reaching is used only in the context of a n Unreasonable Multipl ication of Charges
discussion. The Defense is maki ng no a llegations regarding the cond uct o r eth ics of the T rial Counsel as the ir
behavior in this charging decision is well within the lines of et hica l norms.
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UNITED STATES NAVY

UNITED STATES
GOVERNMENT RESPONSE TO
DEFENSE MOTION TO
DISMISS DUE TO
UNREASONABLE
MULTIPLICATION OF
CHARGES

v.

CRAIG BECKER
LT
USN

I.

Nature of the Motion.
The Government respectfully requests that the court deny the De fense mo tio n to dismiss

Additio nal C harge, Specificatio n I because it is not a n unreasonable multiplicatio n of charges as
to C harge I under the Quiroz ana lysis . The sending o f text messages impersonating the victim is
not akin to. nor part of. the accused' s murde r of Mrs.

and is pro perly charged as a n

Artic le 133 oflense.

11.

Summary of the Facts.
The Government avers that on 8 October 20 15 in

the accused murdered

his w ife by causing he r to fall fro m the w indow their apartme nt. Mrs.

a nd the

accused were going through a separation a nd were li ving apart. They were the parents o f an
infant child who was physically living with the accused in their former marita l home/apartme nt.
On 8 October 20 15 Mrs.

went to this apa rtment to have d inner w ith her child and the

accused. She was scheduled to leave for
In Octo ber 201 5 Mrs.
(Mr.

o n a business trip the next day.

had been spe nding nig hts at Mr.

was a c ivi lian US Army e mployee who worked in

apartment.
.) That Mrs.

was

spend ing time w ith a nd the nig ht at Mr.

angered the accused . O n 26 September 20 15

he texted his own g irlfriend

"that piece of shit has the baby over at her

boyfriends: · (Government Exhibit 58 , chat 122.) This was fo llowed s ho rtly thereafter by ··1 w ill
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not take care of it. It doesn ·t matter. It just fucking .... Really pisses me off!) (Ellipses in
o rigina l) (Government Exhibit 58, chat 122) On 5 Octo ber 2015 the accused identified to his
g irlfriend his w ife·s new boyfriend by texting

boyfri end is the black j a nito r who works

with her.'' (Government Exhibit 58, chat 122). He continued w ith '"He is the fucking
maintenance/janitorial staff at her work. I' m being serious.'· (Government Exhibit 58. chat 122).
When his own g irlfriend pushed backed sl ig htly on the accused' s vitriol the accused stated " Ha!
Well. .. l'm fuck ing rig ht! rm the fucking man! Don ' t you dare tTy to justify this cockwitted
decision that she made ... hahaha! What a goddam idiot! l'd love to be a fly o n the ,..val! for her
when her pare nts meet him! " (Government Exhibit 58, Chat 122).
On 8 October 20 15, aner po isoning Mrs.

the accused took her phone and

impersonated her by text messaging
contacts as

was not in Mrs.

but as

.'' Mrs.

the accused c hecked he r pho ne. Mrs.

previously told

that

!phone had a security code that needed to be

punched in to unlock the phone.
Impersonating Mrs.

he accused sent multiple text messages to Mr.

The

first message was .. Miss you. Sad. Really sad. Sorry ... had som (sic) w nie (sic) and need you."
At20 :35 he texted ··Why aren·t you answering me ... l can't count on you either!!! Fuck this .....
(Ellipses in orig inal). Mr.

respo nded w ith " What do you mean? I just got a text about

you being sad. What's up?" The accused then texted ·'Cra ig is being so damn sweet and it is
confusing. I love him and I love you" and " l have the sweetest little baby with him . . . he was an
asshole by nowe (sic) he's changed.'. (Ellipses in o riginal). T his was immediately fo llowed by
"'And he doesn' t want me anymo re because he knows r ve been w ith CJ (sic) and then " I fucking
hate my life !". Mr.

responded with ·' I am not sure what to say right now" and then ··Of

course you love him . You have been together fo r years. Yes your little girl is precious. You are
an amazing person.'· Mr.

then stated .., w ill just leave it at that. Have a good evening.''

The nig ht of her murder local

po lice a rri ved on the scene. Her body landed on

the ground in front of the apartment and local police were called. As pa rt of the ir investigation
police took photographs of the apartment that night. Mrs.

pho ne was not on

her person nor in the bedroom where the window she went throug h was. Her phone was in the
apartment o n the couc h in the living room near her bag.

2

On or about IOOctober Mr

gave a statement to

NATO

(This police force investigates crimes and activities regarding
··local'"

police.) During this statement Mr.

police.

members and are not

expressed concerns over the text

messages being inauthentic and out of character for Mrs.

He al so explained that such

thoughts and actions were not in keeping with his experiences with Mrs.

Mr.

allowed police to digitally search his phone and secure text messages from it. These text
messages form the basis of Additional Charge. Specification l .

Ill.

Discussion.

A. LEGAL STANDARD

The issue in this case with whether the Accused can be charged with both the sole
specification of Charge I - murder of Mrs.

and Additional Charge I - Cond uct

Unbecoming by sending text messages impersonating Mi-s.

R.C.M. 307(c)(4) states that.

·'[W]hat is substantially once transaction should not be made the basis for unreasonable
multiplication or charges [UMC] against one person."' The defense is correct in that the standard
to be applied when a party alleges unreasonable multiplication of charges against an accused is
one of reasonableness. United States v. Quiroz, 55 M.J. 334. 338 (CAAF 2001). In this way.
the rule against UMC addresses prosecutorial overreaching. In ordeno decide whether charges
are unreasonable, the Court of Appeals for the Armed Forces in Quiroz establ ished a nonexc lusive. five factor test for finding UMC. Quiroz. 55 M.J. at 338-39. Not one of the factors
singularly governs the results, as the inquiry must be a balanced one. United Slates 11. Pauling,
60 M.J. 9 1, 95 (CAAF 2004) (finding no UMC for charging forgery for both the signature line
and the endorsement lines of checks). The five facto rs are as fol lows:
I.

Did the Accused object at trial that there was an unreasonable multiplication of
charges and/or specifications?

2. ls each charge and specification aimed at distinctly separate criminal acts?
3. Does the number of charges and specifications misrepresent or exaggerate the
appellant's criminality?
4. Does the number of charges and specification unfairly increase the appe llant's
punitive exposures? and,

3
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5. ls there any evidence of prosecutoria l overreaching or abuse in drafting of the
charges?

Quiroz. 53 M.J. at 607.
In applying the Quiroz factors to the Accused·s case, it is read ily apparent that Lhe
Government was reasonable in referring both a specificatio n of murder and a speci fi cation of
conduct unbecoming re lated to impersonating the victim by sending text messages from her
pho ne.

B. UNDER THE FIRST QUIROZ FACTOR A TIMELY OBJECTION WAS
MADE BY THE ACCUSED.
The first fac to r is an issue of waiver for appe llate review. It is neutral for a tria l's co urt
analysis.

C. UNDER THE SECOND QUIROZ FACTOR EACH CHARGE IS AIMED AT
DISTINCTLY SEPARATE CRIMINAL ACTS.
The second Quiroz factor Calls squa re ly in favor of reasonableness . T he Defense asserts that
that sending the fa lse text messages are part of the murder or related o bstruction of justice. The
Government has long averred that the accused caused Mrs.

to fa ll from the

apartment w indow resulting in he r plummeting t o the street below. While she survived the initia l
impact she died shortly thereafter and nevei- spoke to police or rescue pe rsonne l about the
inc ident.
After drugging Mrs

during d inner she became tired and ended up in a bedroom.

During this t ime her !Phone was present in the living room, where it was later noticed by
police and appears in crime scene photos. Prio r to entering the bedroom to murde r Mrs.
the accused accessed her phone and sent text messages to Mrs.

civi li an boyfriend

T he accused authored text messages to make it appear that Mrs.

was distraught

over a fa ilure to reconci le with the accused. had become drunk, and was depressed. However,
this was not in keeping w ith Mrs.

life o r even that very day. The day of her death she

had a girl friend lunch with multiple women, s igned a lease on an apartment, and was leaving the
next day on a business trip. Though not divorced she and the accused had signed a separation
agreement and she made a decis ion to remain in

to live.

4
Appallate Exhibit
Paga

_4__

X(!_,,/ I\
of

7

After sending the text messages the accused then murde red Mrs.

While the De fe nse

only c haracterizes the messages as o bstruction of justice, they were not sent to any po lice o r
military personne l. They were sent to her boyfriend. in part to scare. confuse, and upset him,
ho ping to give him a sense of g ui It and respons ibility in her death . Of thi s he was successful, as
respo nses show. He stated "'What do you mean? Tj ust got a text abo ut you be ing
sad. What 's up?" a nd then ··t am not sure w hat to say right now'' and fina lly --1 w ill leave it at
that. Have a good evening:· While they a re certainly part of a plan to confuse those around
they are not pa1i of the murde r itself. Impersonating another person digitally is
conduct unbecoming irrespective of the reason. T he accused could have easily sent the messages
and then never murdered Mrs.

He could have murde red Mrs.

witho ut sending the

messages. T he purpose of sending t he messages had multiple reasons - to perha ps throw off any
investigatio n but a lso to emotio na lly hurl

whom the accused despised. T his fac tor

weighs in favor of the Government.

D. UNDER THE THIRD QUIROZ FACTOR THE NUMBER OF CHARGES AND
SPECIFICATIONS DO NOT MISREPRESENT OR EXAGGERATE THE
ACCUSED,S CRIMINALITY.
The third Quiroz facto r also leads to the conclusion o f reasonableness. The two charges
ne ithe r misrepresent these discrete acts, no r do they e xaggerate the Accused·s crimina lity . The
two each have sepa rate legal bases: murde r and conduct unbecoming by impersonation. While
the acts are close in time and one is do ne with multiple motives. perhaps in part to he lp succeed
at the other, they do not misrepresent of exaggerate the accused ' s crimina lity. The accused hated
and this was a way in hurting him a nd ho pe full y disrupting his life. a vicio us act.
ll was his way of te lling

Tm the fucking man!" as he told his own girlfriend days

earlier. This facto r weig hs in favor of the Government.

E. UNDER THE FOURTH QUIROZ FACTOR THE NUMBER OF CHARGES
AND SPECIFICATIONS DOES NOT UNFAIRLY INCREASE THE
APPELLANT'S PUNITIVE EXPOSURE.
The fourth Quiroz factor, that the charges unreasonably inc rease the Accused's punitive
exposure, must a lso be answered in the negati ve. Given that the c harge of rnurder can-ies with it
a mandatory minimum of life with the possibility o f parole the c urrent cha rging scheme does no t
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misrepresent of exaggerate the accused' s criminality. This factor weighs in favor of the
Government.

F. UNDER THE FIFTH QUIROZ FACTOR THERE IS NO EVIDENCE OF
PROSECUTORIAL OVERREACHING OR ABUSE IN THE DRAFTING OF
THE CHARGES.
The final Quiroz factor, which probes for evidence of prosecutorial overreaching or abuse,
also demands a negati ve finding of UMC. This factor is, in essence, a distillation of all of the
other factors. If the charges were merely a restatement of the same co nduct over and over again.
and if the charges unreasonably increased the Accused's punitive exposure, and if the charges
were not aimed at distinct criminal acts, then it could be argued that the prosecution had
overreached in its charging decision. Prosecutorial overreaching is found when a charge
"serve[sl no purpose other than to pile on charges against a hapless accused in order to increase
the likelihood of a severe sentence." U.S. v. Sharp, 2000 CCA Lexis 30 (N-M.C.C.A. Feb. 23,
2000). However t he charged conduct derives from discrete and separate actions with multip le
purposes. There is no proseculorial overreaching and this factor must be resolved in the favor of
the United States.
Lack of nexus to

and

The Article 39(a) set in January 2023 in

fficials

was intended to provide the defense the

opportunity to address issues that had a nexus with
motion does not address any issue related to

and/or
or

fficials. This

officials. This motion was more

than capable of being addressed in any of the three earlier Article 39(a)'s conducted in
Califo rnia. As such, the Government request that the Court rule on the motion wi thout oral
argument and rely upon the pleadings, per R.C.M. 905(h).

IV.

Relief Sought.
The fi ve Quiroz factors support a finding of reasonableness on the side of the Government.

The Government respectfu lly requests the Court deny Defense·s motion to d ismiss Additional
Charge I, Specification I as an unreasonable multiplication of charges as to Charge I.

6
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V.

Burden of Proof.
a. R.C.M. 905(c )( I) establishes that the burden to prove any factual issue shall be a

preponderance of the evidence.
b. R.C.M. 905(c)(2)(A) establishes that the burden of persuasion on any factual issue w hic h
is necessary to decide a motion shall be o n the mov ing pa1ty. the Defense.

VI.

Oral Argument.
The Government respectfully requests that the Court deny oral argument and rule o n the

plead ings.

VII.

Evidence.

The Government will present the fo llowing evidence in support of this motion:
a. (If oral argument is granted)Testimony of the following witness:
a. NCIS Special Agent
b. Text messages of

and

o n 8 October 20 15

c. Crime Scene photographs taken by

police o n 8 October

d. Text messages of the accused to
e. Stateme nt of Mr.

police dated IOOctober 2015

to NATO

Isl
Jason Jones
Captain, JAGC, USN
Trial Counsel

*******~**********************************************************************
Certificate of Service
I hereby attest that a copy of the foregoi ng motio n was served on the court and defense counsel
via e lectronic means o n 3 December 202 1.
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NAVY-MARINE C ORPS TRIAL J UDIC IARY
UDICI AL C IRCUIT
GENERAL CO URT-MARTIAL

UNIT ED STATES OF AMERICA

Defe nse Motion to Compe l Production of
a Witness-Specia l Agent

v.

CRAIG BECKER
LT
USN

15 November 202 1

1. Nature of the Motion
Pursuant to Atticle 46, Uni form Code o f Military Justice (UC MJ), and Rules fo r Cow1sMart ia l (R.C.M.) 703(6) a nd 906(6)(7), the defense respectful ly requests the coutt to compel the
produc tio n o f Specia l Agent

2. Bu rden of Proof
As the moving party, the defense bears the burden by a pre po nderance o f the evidence.
R.C.M. 905(c).

3. Facts
a.

Charge 11, Spec ificati o n I alleges that LT Becker strang led his w ife.

at or

on or about 9 Aug ust 20 13.

near
6.

The c ha rges stern from a n argument LT Becker and his wife had in a roo m at the

Army Lodge in the early mo rning ho urs.
c.

When Mil itary Po lice responded to the situation,

repo rted that LT Becker

"attempted to strangle her." Enclosure YYY Y.

,

I
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d.

Mrs.

made a subsequent statement to NC IS Special Agent

on 14 November 20 13 ·'for clarification purposes:· Enclosure ZZZZ
e.

[n that sworn statement, Mrs.

stated. " My initial assessment of the events

that transpired on or around Aug 9 was significantly skewed by being on
for 8 mos . .. I was severely paranoid. had lost 20 lbs. [and] experienced
personality change. At the time r believed that my husband was trying to hann me when in
reality he was trying to keep me from harming myself or him and he was trying to deescalate the
situation. He DID NOT choke me or hu11 me in any way and I made statements indicating that I
thought he did due to my altered state of mind (medication induced):· Id.

r.

The defense requested the production of SA

on I November 2021.

Enclosure AAAAA.
g.

On 9 November 202 1, the government denied the production request. stating.

··[T]his witness is not relevant or necessary based upon the current evidentiary rulings of the
courts. Mrs.

later statement cannot be used to impeach her exc ited utterances of 9

August 2013.'" Enclosure BB BBB.

4. Law
LT Becker is entitled to have relevant and necessary witnesses produced for hi s courtmartial. Article 46, Unifonn Code of Mi litary Justice (UCMJ). IO U.S.C. § 846 (20 IO); see Rule
for Courts Ma11ial 703(b). Manual for Courts-Martial. United States (20 12 ed.): United States v.
Warner. 62 M.J. 114, 11 8 (C .A.A.F. 2005). The Due Process Clause of the Fifth Amendment

guarantees that ..crim inal defendants shall be afforded a meaningful opportunity to present a
complete defense." Caltfornia v. Trombetta. 467 U.S. 479. 485 ( 1984). Similarly, the Sixth
Amendment affords an accused the right to compulsory process. See Washington v. Texas, 388
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U.S. 14 ( 1967). "Each party is entitled to the production of any witness whose testimony on a
matter in issue on the merits or on an interlocutory question would be relevant and necessary:·
R.C.M. 703(b)( I). Evidence is relevant if it has "any tendency to make the existence of any fact
that is of consequence lo the determination of the action more probable or less probable than it
wou ld be without the evidence." Mil. R. Evid. 40 I. "Relevant testimony is necessary when it is
nol cumulative and when it would contribute to a party's presentation of the case in some
positive way on a matter in issue." R.C.M . 703 (f)( I ) Discussion. The court-martial, as finder of
fact and judge of credibi lity, ·'has historically been entitled to assess al l evidence which might
bear on the accuracy and truth of a witness' testimony." United States v. Hunter. 2 I M.J. 240.
242 (C.M.A. 1986).
"The accused 's right to subpoena witnesses and the motion for appropriate relief give him
practically unlimited means for the production of evidence favorable to him.'· Uni/eel Stales v.
Roherts, IO M.J. 308, 313 (C .M.A. 198 1) (citing United States v. Franch in, 13 U.S.C.M.A. 3 15.

320 (1962)). The right to compel the attendance of witnesses, however, is not absolute; the
defense must demonstrate that witnesses are both material and necessary before any order to
produce is requ ired. United States v. Allen. 3 l M.J. 572, 610 ('N-M.C.M.R. 1990) citing United
States v. Tangp1.i=. 5 M.J. 426 (C.M.A. 1978); Williams, 3 M..I. at 239. Materiality has been

defined bythe Court of Mi litary Appeals as embracing the ···reasonable likelihood' that the
evidence could have affected the judgment of the mi litary judge or court members." United
States v. Allen. 31 M.J. 572, 610 (N-M.C.M.R. 1990) quoting United States v. Hampton . 7 M.J.

284, 285 (C.M.A. 1979). A witness is material when he either negates the government's
evidence or supports the defense. United States v. Roberts. IO M.J. 308, 3 13 (C.M.A. 1981 ):
United States r. !lurralde -Aponle , 1 M.J. 196 (C.M.A. 1975); Jones, 20 M.J. at 925.
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Once the defense meets that burden of establishing "materiality·' of a witness. however.
··the witness must be produced unless the averments of the de fense are ·inherent ly incredible on
their face. or unless the Government shows. either by introducing ev idence or from other matters
already of record, that the averments are untrue or that the request is otherwise frivolous. ,..

Allen. 31 M.J. at 610.
The production of a material witness may be denied only if the witness is unavailable or if
the witness is "'merely cumulative:· Id. , at 612. ''[C]onsiderations other than tnateriality have no
role in determining whether the Government must produce the requested witness." Id. (citing

United Stales v. Cwpenter, I M.J. 384 (C.M.A. 1976)).

M.R.E. 806 states. --when a hearsay statement ... has been adm itted into evidence, the
declarant's credibility may be attacked ... by any ev idence that would be admiss ible for those
purposes if the declarant had testified as a witness. The military judge may admit evidence of
the declarant's inconsistent statement or conduct, regard less of when it occurred or whether the
declarant had an opportunity to explain or deny it.''
5. Discussion

Special Agen

is a relevant and necessary witness, and, as such. shou ld be

produced. SA

will testify that he interviewed

stated that LT

did not choke her 9 August 20 13. This statement is inconsistent with a

prior statement

on 14 November 2013, and that

made to SGT

on 9 August 20 13. The Government has ind icated that

it will offer the statement to SGT

as an excited utterance. Under M.R. E. 806, the defense

is permitted to offer inconsistent statements of a hearsay declarant to attack their credibility.
Preventing the defense from offering this information would cast serious doubt on the fairness of
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the proceedings. To ensure the accused's rights are protected, the Court should compel the

production of this witness.
5. Relief Requested
The defense respectfully requests that this court _grant the defense motion and orde r the
Government to produce SA

6. Evidence
-Enclosure YYYY:
-Enclosure ZZZZ:
-Enclosure AAAAA:
-Enclosure B888B:

Statement of SGT
dtd 9 Aug 13
Sworn Statement o
dtd 14 Nov 13
Defense Request for Production. dtd I Nov 2 1
Government Response to Defense Request. dtd 9 Nov 21

7. Oral Argument
The accused desires to make oral argument on this motion .

S
CDR , JAGC. USN
Defen se Counsel

CERTIFICATION OF SERVICE
A true copy of this motion was served on the opposing party and the colllt on 15 N ovember
2021.

~~VIS
CDR, JAGC, USN
Defense Counsel
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GENERAL COURT-MARTIAL
NA VY-MARINE CORPS TRIAL JUDICIARY
JUDICIAL CIRCUIT
UNJTED STATES NAVY

UNITED STATES
GOVERNMENT RESPONSE TO
DEFENSE MOTION AS TO
PRODUCTION OF A WITNESS

V.

CRAIG BECKER
LT
USN

The Government wi ll produce Special Agent

NCIS. With that concession

the Government believes that the motion is moot.

!Isl/
JASON L. JONES
CAPT, JAGC, USN
l ce11ity that I have served a true copy via e-mail of the above GOVT RESPONSE on the Cou11
and Defense Counsel on 12 December 202 1.

//s//
.JASON L. JONES
CAPT, JAGC, USN
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NA VY-MARINE CORPS TRIAL J UDICIARY
JUDICIAL CIRCUIT GENERAL
COURT-MARTIAL

UNITED STATES

DEFENSE MOTION TO COMP EL
DICOVERY

v.

CRAIG R. BECKER
LT/0-3
U.S. NAVY

15 November 2021

Issues Presented
The defense asks this Honorable Couti to order the government to produce each item or
evidence discussed in this motion. The governme nt has been cooperati ve during the ongoing
discovery process.
~

First Discove,y Request
1. On 30 January 20 19. the defense requested, inter alia, the following discovery, in part:
Para 2(d): Copies of all communications between NCIS and RLSO or TCAP personne l
regarding this case.

First Government Response
2. The government responded to the defe nse· s request on 25 February 2019 .
3. The governme nt partia lly granted the defense's request and is cont inuing to prov ide
discovery. Howe ver, there are some outstanding issues that should be addressed on the record.
4. The prior Military Judge previously addressed the request and de nied without explanation.
5. T he Defense renews its request for any re levant records to date.
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Burden of Proof

6. As the moving party, the Defense has the burden of persuasion_ R.C.M. 905(c)(2).The
burden o f proof is by a preponderance of the evidence. R.C.M. 905(c)( I).
~

7. The Court should compel production of the discovery requests discussed below because
each item is necessary and material to prov ide LT Becker an adequate opportunity to prepare
a defense. D iscovery practice under R.C.M. 70 I promotes full discovery that el iminates
'gamesmanship' from the discovery process a nd is quite liberal. United States v. Roberts, 59
M.J. 323,325 (C.A.A.F. 2004). P roviding broad discovery contributes to the orderly
administration of military justice because it reduces pretrialmotions practice_ surprise, and delay a t
trial. Id.
8. A trial counsel cannot avoid discovery obligatio ns by leaving re levant evidence in the
hands of another agency. Un ited States v. Slellato. 74 M.J. 473 . 484-85 (C.A .A.F. 20 15).
..Article Ill courts have identified a numbe r of scenarios in which evidence not in the
physical possessio n of the prosecution team is still within its possession, custody, or control.
These include instances when: (I) the prosecution has both knowledge of and access to the
object: (2) the prosecutio n has the legal right to obtain the evidence: (3) theevidencc resides
in another agency but was part of a joint investigation: and ( 4) the prosecution inherits a case
from a local sheriffs office and the object remains in the possession of the local law
enforcement.'' Id (interna l citations omitted.).
9. The only restrictions placed upon liberal defense discovery a re that the information
requested must be relevant and necessary to the subject of the inquiry. and the request must
be reasonable. United States v. Reece. 25 M.J. 93, 95 (C. M.A . 1987). The Mi litary Rules of

Evidence establish "a low thresho ld of re levance. " Id. Relevant ev idence is "anyevidence
having any tendency to make the existence of any fact that is of consequence to the
determinati on of the action mo re probable o r less probable than it wou ld be without the
evide nce."' Id quoting M.R.E. 401.

l 0.

Evidence is material when there is a reasonable probability that its disclosure could

engender a different result, creating reasonable doubt that did not otherwise exist. United

States v. Kinney, 56 M.J. 156 (C.A.A.F. 200 1). ln applying the materiality test, military courts
•·give the benefit of any reasonable doubt to the milita ry accused." United States v.Ureen, 37

M.J. 88, 90 (C.A.A.F. 1993).

Ar"ument
11. T he defense and government are working together to resolve d iscovery issues. The
defense has identified the fo llowi ng issues that shou ld be addressed o n the record.

Para 2(d): Copies of all communicat ions between NC IS and RLSO o r TCAP personnel
regarding this case. T his is a high-profi le case that generated a substantia l number of
communications regarding jurisd ictio n, pre-trial conferment. and witness availabil ity. The
defense is mi ssing a substantia l number of commun ications including all communications

from Admira l Crawford.

I 0. The defense submits that a ll the above requested information is relevant and material.and
under the c ircumstances, very reasonable. These items w ill produce admissible evidence for
trial. for motions practice, o r for impeachment. Finally, as a matter of parityand equality of
access to information, the defense submits that this Court sho uld o rder theproduction o f the
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above requested evidence. The Government has access to most, if not all, of what has been
requested. The defense merely asks for equal access. as required by law.

Relief Reg uested
12. The defense respectful ly requests this Court compel the government to produce each

item discussed in this motion.

Motion Hearin1r
13. If this motion is opposed by the government, the Defense requests this motion be

argued during the motion hearing in this case. We further request the opportun ity to
establ ish our facts and support our arguments through the testimony of the witnesses. If this
motion is not opposed by trial counsel. the Defense requests this motion be granted without hearing.

Enclosures
A. First Discovery Request
B. Government' s Response to Defense' s Discovery Request

For the Defense

JEREM!All J. SULLIVAN, Ill
Defense Counsel

( I}
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CERTIFICATE OF SERVICE

I certify that I caused a copy of this motion to be served on the Military Judge and trial
counsel via e-mail on 15 November 202 1.

JEREMIAH J. SULLIVAN, Ill
Defense Counsel

~

Appellate Exhlbl.___ _ _ _ _ __

Page __, _ _ crf

/)

NAVY-MARINE CORPS TRIAL J UDICIARY
J UDICIAL CIRCUIT
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THE UNITED STATES OF AMERICA
V.
CRAIG R. BECKER
LT
USN

GOVERNMENT RESPONSE TO
DEFENSE MOTIONS TO COMPEL
DISCOVERY

14 DECEMBER2021

5
6

I. Nature of the Motion.

7

The Government hereby responds to Defense Motion to Compel Discovery.

8

a. The Government has disclosed over I , 700 emails between the Government and

9

10

11
12

13
14

NCIS. Govt. Exhibit 84.
b. The Government did assert the Attorney work product priv ilege on 8 emails on 13
November 201 9. Govt. Exh.ibit 85.
c. On 15 November 2019 the Military Judge ruled that all 8 emails were covered by the
attorney work production privilege. Govt. Exhibit 86.
d. The Govenunent requested emails from Admiral Crawford regarding this case on 13

Is

March 20 I 9 the Government was notified that no emails exist. This was

I6

communicated to the Defense. Govt. Exhibit 87.

17

2. Evidence.

18

Govt. Exhibit 84 - E-Mail from TC to MJ and MJ Response dtd 12 November 2019.

19

Govt. Exhibit 85 - Government' s assertion of pri vilege over 8 e-mails.

20

Govt. Exhibit 86 - MJ Ruling regard 8 emails.

21

Govt. Exhibit 6 - OJAG confumation regarding the lack of Admiral Crawford's

22

emai ls ico LT Becker.
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3. Oral Argument. The Government does not believe oral argument is necessary.
2

4. Argument: The Government has disclosed over 1,700 emails between TC and NCIS in this

3

case (Some are duplicates as we requested from all parties). The Trial Counsel did asse1t

4

priv ilege over 8 e-mai ls as those e-mail went to case strategy, with SA

5

declared a Government Representative under M.R.E. 615. The Military Judge Ruled that via

6

email Lhat the 8 emails in question did not fall under R.C.M. 701 and did not need to be

7

disclosed. The Government believes we have complied with our requirements under R.C.M.

8

701.

9

The Government has sought the emails from Vice Admiral Crawford regarding thjs case.

who has been

10

However, on 13 March 2019 Mr.

isclosed that no responsive material existed.

11

Trial Counsel does not know what else we can do to produce documents that do not exist.

12
13
14

Paul T. Hochmuth
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CERTIFICATE OF SERVICE

I hereby certify that, on 14 December 2021, I caused a copy of this motion to be served
upon the Defense Counsel and Comt.

26

Paul T. Hochmuth
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NAVY-MARINE CORPS TRIAL JUDICIARY
JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

UNITED STATES

BENCH BRIEF:
EXCLUDING STATEMENTS OF MRS.
BECKER TO MR.
AS HEARSAY

V.

CRAIG R. BECKER
LT/O-3
U.S. NAVY

15 NOV 2021

l. Nature of Motion
Pursuant to R.C.M. 906(b )( 13) and M.R.E. 802, the Defense respectfully moved this court
Lor an order in liminc excluding all statements made by Mrs.

relating to Charge

II, Specification 11 as these stateme nts constitute inadmissible hearsay and fu11her violate the 6 th
Amendmenl's right to confront wi tnesses. The Government responded in part by asse1t ing that
all statements by Mrs.

were admissible under doctrine of forfeiture by wrongdoing.

Additionally, the Government argued that certain statements were admissibl e under vru·ious
hearsay exceptions. The Military Judge ruled on all the admissibility of all hearsay statements
from Mrs.

with the exception of the statements allegedly m ade by Mrs.

father, Mr.

on the 9 August 201 3. (AE 79) The Defense respectfully renews the request

to her

that this Court to exclude these statements.
2. Summary of Facts

I) On 8 and 9 August 20 13, both

and Jacksonville, Florida were in

Daylight Savings Time. (Enclosure 0000)
2)

is six hours ahead of Jacksonville, F lorida. (Enclosw-e PPPP)

1

The defense believed it had identified a ll relevant statements made by Mrs.
related to Charge IT,
Specification 1. The inten t of the o rigina l motion was to litigate the ad missibi lity of a ll such statements at that ti me.

n_______
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3) On the night of 8 August 2013, LT Craig Becker and Mrs

were staying

in Room 128 of the

(Enclosure F)

4) At approximately 0 130 on 9 August 2013, M1·s.

contacted Mr.

the front desk representative and requested he call military law enforcement. ( 1930 on 8
August 2013 in Jacksonville, Florida) (Enclosures G and BBB)
5) Mr.

called military Jaw enforcement. (Enclosure BBB)

6) Immediately after concluding the call, l\llr.

had Mi-s.

wait in the

breakfast/dining area. (Enclosure ODD)
7) At approximately 0142, SPC
located Mrs.

of the Army Military Police arrived and
LT Becke r was in

in the dining room o

room 128 at this time. ( 1942 on 8 August 2013 in Jacksonville, Florida) (Enclosure H)
8) After making an initial statement to SPC

Mrs.

detennined that she did not

need medical attention and that she did no t want to make a statement. She then requested
assistance in obtaining some personal belongings . (AE 79)
9) At this point in time, l\llrs.

had the oppo1tunity to acclimate to the situation and

contemplate the need for personal belongings. All statements she made after this point to
SPC

were patt of her efforts to establi.sh past events re levant to a military

investigation. (AE 79)
I 0) SPC

escorted Mrs.

to room 236 and left her to conduc.:t further

investigatory duties. (Enclosure H)
11) Sometime around 0350, SPC
SPC

spoke with Mrs.

who responded politely.

told her whenever she felt comfortable she was welcome to make a statement

at the Military Police station. (2 150 on 8 August 2013 in Jacksonville, Florida)
(Enclosure H)

2
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12) At approximately 0400, Mrs.

again approached Mr

and asked him to call

military law enforcement. (2200 on 8 Au6,ust 2013 in Jacksonville, Florida) (Enclosures
Hand BBB)
I 3) Mr.

called military law enforcement as requested. (Enclosure BBB)

14) FoUowing this call, Mrs.
and, at 0649, Mrs.

accompanied military law enforcement to their offices
made written report. (0049 on 9 August 2013 in J acksonville,

Florida) (E11closures Hand I)
15) Mr.

nd his late wife were interviewed by NCIS in February 2016. They both

stated that around three in the morning Jacksonville time they received a phone call
where Mrs

claimed LT Becker was trying to kill her. (0900 on 9 August 2013 in
(Enclosure MMMM)

16) On I October 20 I 9, Mr.

Mrs.

testified multiple times that he received a phone call from

at 0300 on 9 August 20l3 . He fu11her testified that this time stands out very

clearly to him. (0900 on 9 August 2013 in

17) Mr.

testified that du1ing this phone ca ll Mrs.

(Enclosure NNNN)
claimed that LT Becker

strangled her, that she was screaming and mnning at the same time, and that she was at
the reception area waiting for the police to anive. (Enclosure NNNN)
18) Mr.

was interviewed by law enforcement on three separate occasions (BBB,

DDD, and QQQQ)

3. Discussion of Law
The challenged statement is not an excited utterance
M.R.E. 802 provides that, absent an applicable exception, hearsay is not admissible at courtma11ial. The Government has argued that the statements made by Mrs.
phone call with her father, Mr.

during the alleged

fall within the excited utterance exception to the

prohibition on hearsay. The excited utterance exception pennits the admission of a hearsay
statement relating to a "sta11ling event or condition made while the declarant was under the stress

3

I
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ofexcitement caused by the event or condition." Mil. R. Evid. 803(2) ( emphasis added). The
critical element is that the statement is made while still under a continuous excitement caused by

the "startling" event or condition. Such statements are considered reliable because they are made
before the initial excitement and associated spontane ity passes, thereby reducing the oppo1tunity
for reflective thought by the declarant. See United States v. Fink. 32 M.J. 987. 990 (A.C.M.R.
199 l ); lvlillta,y Rules at 943-45; and 3 Federal Rules at 1651-54. "The guarantee of
trustwo1thiness of an excited utterance is that the statement was made while the declarant was

still in a state of nervous excitement caused by the startling event." United States v. Chandler, 39
M.J. I 19, 123 (C.M.A. 1994) (emphasis added).
The Government, as the proponent of this evidence, bears the burden of establishing that the
statements occurred while Mrs.

was still under the continuous excitement of the alleged

event. Here, this Com1 has ruled that the continuous excitement ended after Mrs.

initia l

interactions with milita1y law enforcement, sometime shortly after
Jacksonville. Both Mr.

and his late wife Mrs.

in
have stated that the

phone call in question occurred well after this break in the excitement. Both of the

stated

that this call occwTed around 0300 Jacksonville time when they were interviewed by NCIS in
early 20 16. Additionally, Mr.

testified under oath that he was very c lear that the phone call

occurred around 0300 in Jacksonville, saying the phone call woke him up at night. Both of these
witnesses place the phone call, not only after the initial break in continuous excitement, but also
after Mrs.

had time to go to her new hotel room, change her mind about making a

statement to law enforcement, decide to call military law enforcement a second time, travel to
the station house, and make a formal written statement. These breaks clearly put her subsequent
state1nents outside of the excited utterance exception. The fact that Mr.

describes Mrs.

as upset and cry ing does not save the Government·s excited utterance argument. There is
a difference between the stress or excitement caused by the original event and that caused by the
trauma of having to retell what happened after initially calming down. Only the fo1mer is
admissible as an excited utterance. "The basis of the excited utterance exception is that the
speaker is under the fresh emotional impact of a startling event, not that the speaker re lives her
emotions when later telling about the event." United States v. Barrick, 41 M.J. 696. 699 (AF Ct.
Crim. App. 1995).
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Jn addition lo the fact that the statements were made after the stress of the continuous
excitement, the statements themselves also demonstrate a lack of reliability. First, Mr.
claims that among other things, Mrs.

told him she was running toward the front desk and

ultimately at the reception area waiting for the police to arrive while she made this phone call.
Mrs.

approached the front desk at 0 130 and met with military law enforcement at 0142,

I 930 and 1942 Jacksonville time respectively. This time is wholly incons istent with Mr.
description of being awakened at three in the morning. even allowing for some honest error
concerning the tirning on his pa,1. Put simply, if Mr.

is to be believed, then Mrs.

statements are lies. Second, this description of running toward the front desk while on the phone
is not supported by Mr.

statement. He does not describe her with a phone o f her own

in any of his three interviews. Fu1ther, he clearly states that after he made the call to military law
enforcement. he put her in the breakfast/dining area to wait. At no point does he describe her
making a call on either her phone or the hotel's. Finally, this description of ru1miog and then
waiting at the reception area for the police while on the phone with her father is contradicted by
Mrs.

own statement to military law enforcement that night. She makes no mention of

calling her parents either in her verbal statements to SPC
statement Moreover, Mrs.

or in her subsequent written

describes in detail how she left the room following the

alleged assault, how she ran down the hall, how she requested assistance from the man at the
front desk, and how she hid in the breakfast area. At no point does she mention calling her
parents. Most imp011antly, in her written statement she specifically states that she did not have
her own cell phone, she was unable to get LT Becker' s cell phone, and that she had no way to
communicate. Mrs.
Mr.

wri tten statement makes it clear that her statements as described by

could not be tme.
Based the Government' s failure to prove that this phone call occurred during the relevant

period of continuous excitement and the statements clear unreliability, the Government has failed
to meet its burden of establishing that the excited utterance exception applies to these statements.
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4. Relief Requested. The Defense requests that the Militai.y Judge excluding the alleged

statements made by Mrs.

to Mr.

on 9 August 2013 as these statements are

inadmissible hearsay.
5. Oral Argument. Unless the Government concedes the motion or this Court grants the relief

on the basis of pleadings alone, the Defense requests oral argument on this matter.

,.
C, USN
Detailed Defense Counsel
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NAVY-MARINE CORPS TRIAL JUDICIARY
JUDICIAL CIRCUIT
UNITED STATES NAVY

0 NTTED STATES

v.

GOVERNMENT RESPONSE TO
DEFENSE MOTION AS TO
EXCLUDING STATEMENTS OF
MRS
TO MR

CRAIG BECKER
LT
USN

The Government concedes Lhis motion and agrees that the statements to Mr.
Mrs.

from

on the October 20 I 3 phone call is hearsay. The Government will not seek to elicit

this information from Mr.

!Isl!
JASON L. JONES
CA PT. JAGC, USN
f certify t hat I have served a true copy via e-mail of the above GOVT RESPONSE on the Court
and Defense Counsel on 8 December 202 1.

!Isl/

JASON L. JONES
CAPT, JAGC, USN
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l>I SMlSSAL FOR SPEED\'
TRIAL

The Court should deny the Defense Motion for Reconsideration and/or Dismissal for Speedy
Trial. The Defense failed to show why reconsideration is appropriate under Uniform Practice
Rule 10.9 and/or R.C.M. 905(f). The defense prev iously litigated multiple speedy trial motions
under the Fifth Amendment, S ixth Amendment, Article I 0, UCMJ, and R.C.M. 707, a ll of which
have been denied by this Court. The Court sho uld deny o ral argument and re-affirm the prior
Court rulings.

FACTS
On IO September 20 19 the Defense fi led its original speedy t rial motion aimed sole ly at
Charge II, Specification I , a v iolation of A rtic le 128, UCMJ. This motion focused o n a Fifth
Am endment D ue Process C lause v io lation. On 22 Novem ber 20 19 the Defense filed a second
motion to d ismiss all charges for Speedy Trial v io lations of A rticle I 0, UCMJ , Rule for CourtsMartial 707, the Fifth Amendment, and the S ixth Amendment. After response by the
Government and o ral argument the Court denied both speed y trial motions on 23 September
2020 finding no v io latio n of the accused's speedy trial rights under any theory. See. A.E. 86
(Findings of Fact and Conc lusio ns of Law Defense Motions to Dism iss for Speedy T rial
Violations).
On 15 November 202 1 the Defense filed a motion to reconsider and requested dismissal
of all charges for v io latio ns o f the accused"s Fifth Amendment. S ixth Amendment and Article
I 0. UCMJ. speedy trial rights.
S ince the preferral of charges on 30 July 20 18 there has been no interven ing change in
controlling case. There is no new evidence and a ll ev idence could have previo us ly been
presented at multiple motions hearings. T here is no e rror in the Court' s prior rulings denying
speedy trial.

BURDEN
The burden of proof and pe rsuasion rests on the Defense for this motion. The standard as to
any factual issue necessary to reso lve th is motion is to a preponderance of the ev idence.
RCM 905(c)( I).
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Rule 10.9 of the Navy-Marine Corps Trial Judiciary's Uniform Rule Practi ce governs
motions to reconsider. Under Rule I 0.9 "a motion to reconsider must be based upon: (a) an
intervening change in control ling law; (b) the availability of new evidence; or (c) the need to
correct clear error or prevent mani fest injustice." The defense moti on fai ls to discuss these
requirement or R.C.M. 905(f). The motion to reconsider should normally be fi led within 14 days
of the initial ruling being released.
R.C.M. 905(t) states: (I) Reconsideration. On request of any party or sua sponte, the
military j udge may, prior to entry of judgment, reconsider any ruling, other than one amounting
to a finding of not guilty, made by the military judge.
ARGUMENT
Un iform Practice Rule 10.9
Intervening change in contromng law

The Defense has fa iled to address, let alone show in its motion to reconsider, whether
than as been any intervening change in controlling law as to speedy trial in re lation to the Fifth
Amendment, Sixth Amendment. Article I 0, UCMJ, or R.C.M. 707. The Government is unaware
of any intervening change in controlling law that calls into question the Court's prior ruling
under any theory.
Availability of new evidence

The Defense has failed to address, let alone show in its motion to reconsider, the
availabili ty of new evidence. N ew evidence is evidence that was not in the possess ion of a party
or known to party at the time of the initial hearing. In the defense motion there are 26 listed fac ts.
Fact 4 occurred a fter preferral of charges but involves a w itness lo ng known by the defense prio r
to the Article 32 hearing and could have been known prior to the 22 November 20 19 Defense
Motion as to Speedy Trial. This is not new evidence and is related only to Charge 11,
Specification I .
Fact 25 complains of Harvard denying the accused admission and claiming he would
have to reapply in 202 1. Harvard's acti ons are not Government action. Nevertheless, his
Harvard enrollment problems were known and argued in the November 20 19 Defense Motion.
where on page 2 1 the Defense argued as prejudice that " LT Becker was dropped from enrollment
at Harvard Business school:· It was so unpersuasive that the Court did not even address it in its
ruling.
The remaining defense facts occurred either prior to preferral in 2018 or prior to the 20 19
moti on to dismiss for speedy trial. There are no new fac ts to present. The defense motion and
facts are issues considered and addressed by the cou11·s prior ruling. The Court should refuse to
accept the Defense motion when it so clearly fails to articulate any new or prev iously unavailable
fac ts.
Need to correct clear error or prevent manifest in justice

The Defense has failed to address. let alone show in its motion to reconsider, a clear error
or mani fest justice that needs to be prevented. Disagreement as to a prior ruling, findings of fact.
or conclusions of law is not "clear error'' as anticipated by Rule I0.9. A losing litigant wi ll
always di sagree with a court's ruli ng. To allow reconsideration without addressing a prior error
2
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allows endless mini-appeals at t he trial court level by the defense. This is not the intent of
R.C.M. 905(t) or Uniform Practice Rule 10.9. The Government, public, and A1ticle 6b
representative have a right to prepare for trial with an understanding of the finality of rnlings.
The defense motion addresses the Fifth Amendment, S ixth Amendment, and Article I 0,
UCMJ. The Court's prior ruling on speedy trial add resses the Fifth Amendmt:nt. Sixth
Amendment and Article IO. UCMJ . The defense motion is simply a re-hash of rejected
arguments due to the change in military judge. This Court has ruled on all of these arguments.
The Defense motion argues for a violation of A1ticle I 0 , UCMJ. but this court's prior
ruling specifically found " the court concludes that the accused was not placed into pretrial
restraint by the government as defined by Article I 0, UCMJ, o r R.C.M. 707." Nor d oes the
defense attempt to discuss where in the Court's ruling is a --clear error"' o r "manifest injustice:·
The Coutt should not entertain an A1ticle l 0, UCMJ, argument as this cou1t has previous ly ruled
on the matter.
The Defense motion argues that a Sixth Amendment violation occurred using the standards
set forth in Barker v. Wingo, 407 U.S. 514 ( 1972) which inc lude the length of the delay, the reasons
for the delay, asse,tion of the right to s peedy trial, and prejudice. In the Court's prior ruling it
articulates its findings using the Barker standards of length of the delay. the reasons for the delay.
assertion of the right to speedy trial, and prejudice. The defense makes no attempt to discuss ·'c lear
error" or manifest injustice in relation to the Court' s earlier Barker rulings. The Defense motions is
simply a re-filing of a prior litigated motion due to the ir dislike of the ruling. The Court should not
entetiain any S ixth Amendment argument as this Court has ruled on the matter.
The Defense motion includes a final Fifth Amendment Due Process claim, or " military
due process.'' The Court's ruling addressed the F ifth Amendment and Due Process in two
separate sections. The first section dealt solely with Charge ll, Specificat ion I, an incident that
occurred in 2013. The very argument that the defense now makes - that it was only upon the
death of Mrs
was that incident reviewed again after its initial declination of charges was s pecifica
essed by the Court in its earlier ruling. The Cou11 he ld ''under these new
circumstances, the August 2013 incident was re-contextua lized, a nd the government was
reasonable to revive them given t he n ew al legations uncovered in 2015/20 16." The Government
has long argued the murder of the victim by the accused certainly gave the Government reason to
re-contextualize the prio r abuse. The remaining arguments pertain to the delay as the United
States and
reviewed and worked out diplomatically which
partner would assett
jurisdiction. This specific issue was addressed at length in the Court·s prior ruling where the
Court held ·'the court concludes that the defense has fai led to meet their burden to show that the
government's delay in asserting U.S. jurisdiction over the offenses amounted to egregious or
intentional tactical delay by the government o r that the period of de lay resulted in actual
prejudice in the form of loss of w itnesses or physical evidence:· The defense makes no attempt
to show where the Court's prior ruling contains a ·'c lear error·· o r manifest inj ustice. The Coutt
sho uld not entertain any Fifth Amendment argument as the Court has ruled o n the matter.

14 Dav Requirement of Rule 10.9
The Court's initial ruling occurred on 23 Septembe r 2020. Under Rule I 0.9 the defense
had 14 days to seek reco nsideration. During this time frame the Government was seeking an
Artic le 62, UCMJ, appeal of a separate unrelated matter. The Government takes no position as to
whethe r the Defense cou ld have sought reconsideration w ithin the 14 days allotted due to R.C.M.
908(b)( 1)'s prohibition of proceeding forth during the pendency of an appeal. A reconsideration
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and granting of the defense motion wou ld have terminated the proceedings, an act prohibited by
R.C.M. 908. Nevertheless. the Court need not address this procedural issue when rev iewing the
substantive requirement of Rule. I0,9
R.C.M. 905(Q

R.C.M. 905(f) grants military judges the abi lity to reconsider prior rulings. However,
R.C.M. 905(t) does not provide any specific facto rs for reconsideration or procedural timelines.
The Government"s research on R.C.M. 905(f) did not reveal appellate decisions addressing
R.C.M. 905(f), as most likely such issues are not the subject of appellate litigation vice the
underlying substantive matter. See. United States v. Vargas, 74 M.J. I (C.A.A.F.2014) noting
that the Court granted a government motion to reconsider a prior ruling but fail ing to discuss
R.C.M. 905(f).
Case law dealing with motions to reconsider often occurs in relation to the Government
seeking an Article 62. UCMJ, appeal. See. United Stales v. Hill, 71 M.J. 678 (A.C.C.A. 20 12).
With the Government fai ling to find military appellate case law on R.C.M. 905(f) and
reconsideration the Government looks to R.C.M. I08 which holds that: The Judge Advocate
General concerned and persons designated by the Judge Advocate General may make rules of
court not inconsistent with these rules fo r the conduct of court-martial proceedings." The facto rs
listed in Rule I0.9 are not inconsistent with R.C.M. 905(f) as they provide both a timeline fo r
reconsideration and factors to be considered by a court. Thus the appropriate standard fo r
reconsideration are the factors listed in Rule l 0.9 as they are not forbidden by R.C.M. 90S(t).
Substantive Speedy Trial Arguments

The Government incorporates its prior arguments and filings as to the Fifth Amendment.
Sixth Amendment and Art icle I 0, UCMJ. The Government relies upon its prior filings,
arguments, and the Court's ruling. The Government does not wish to intwduce any new
documentary evidence or testimony. The Government request that the Court deny the Defense
for reconsideration under Rule I0.9, but in the alternative request that the Court rule on the
filings prior to the next Article 39(a) in
in January 2020.
Lack of nexus to

and

officials

The Article 39(a) set in January 2023 in
was intended to provide the defense the
oppor1unity to address issues that had a nexus with
and/or
officials. This motion
does not address any issue related to
or
officials. This motion was addressed two
earlier Article 39(a)'s conducted in California. As such. the Government req uest that the Comt rule
on the motion without oral argument and relying upon the pleading, per R.C.M. 905(h). There are no
witness or
documents related to this motion from either side.
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RELlEF REQUESTED

The Cou11 should refuse to consider and deny the Defense·s Motion under Uniform Practice
Rule I 0.9 and R.C.M. 905({). In the alternative the Court should affirm its prior speedy trial
rulings without a hearing or oral aTgument.
!Isl/

JASON L. JONES
CAPT. JAGC. USN
I certify that I have served a true copy via e-mail of the above GOVT RESPONSE on the Court
and Defense Cou nsel on 30 November 202 1.

/Isl/
.JASON L. JONES
CAPT, JAGC, USN
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The Cou11 should re fuse to consider the Defense Motion fo r Severance as filed out of time
without justi f:ication. If the Court agrees to hear the motion on the merits the Court should deny
the motion as severance is not warranted as all charges are properly consolidated for trial under
R.C.M. 601 (e)(2).

BURDEN
The burden of proof and persuasion rests on the Defense for this motion. The standard as to
any factual issue is preponderance of the ev idence. RCM 905(c)(l ).

FACTS
I. In August 2013 the accused assaulted his wife in the Army Lodge in
strangling her. Mrs.
fled their room and contacted the front desk clerk Mr.
requested he call the police.

by
and

2. Mrs.
did not describe her assault in detail to Mr.
He has given multiple
statements as to the appearance of Mrs.
which include red marks on the neck and face.
3. Arriving Army Military Po lice Officer Specialist
her husband "attempted to strangle her."

stated that Mrs

told him that

4. Mrs.
was then taken to the Anny police station where she gave a detailed version of
events to Army MP' s, including discussing strangulation. Later, the accused provided an
inculpatory version of events where he claimed Mts.
attacked him but stated that he forced
Mrs.
onto a bed, climbed on top of her, and stroked her hair.
later reconciled and she provided a recantat ion of her allegations
5. The accused and Mrs
to po lice and Family Advocacy. Her recantation claims that medicine she was taking caused her
to misperceive the events. Mrs.
then spent years telling her friends and family she recanted
to save the accused's career.
6. Charges were preferred against the accused on 30 July 2018 and referred on 29 January 201 9.
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7. The case has three substantive motions sessions in April. October, and December 2019 where
the Defense raised numerous motions as to Charge ll, Spec ification I, a ll of which have been
denied.
8. In December 20 19 the Government took an interlocutory appeal under Article 62, UCMJ of the
military judge's dec ision to exc lude evidence of the victim's statements. which in part re lated to
detailed statement to law enforcement on
Charge II. Spec ification I. In addition to Mrs.
9 August such statements included relating the events of 9 August to famil y and friends. She
repeatedly claimed that the events occurred and that she recanted at the pressure of the accused to
save his career.
9. The Court of Appeals fo r the Armed Forces ruled against the Government and in August 202 1
the case was returned to the trial court level. In November 202 1 the defense fil ed multiple
substantive motions. The Government responded on 8 December conceding a re lated hearsay
to her father sho1tly after the events of 9 August 20 13.
motion as to a phone ca ll from Mrs.
I0. On 23 December 202 1 the patties held an R.C.M. 802 conference where the Government
stated that it had earlier conceded the hearsay motion on 8 December. On 4 January the Defense
ft led a motion out of time as to severance on an issue conceded on 8 December. The Government
objected to the late filing and the Defense filed a supplemental brie f on 10 January 202 1.
ARGUMENT
THE DEFENSE MOTION IS AN UNTIMELY FILING THAT THE COURT SHOULD
NOT CONSIDER ON ITS MERITS AS NO GOOD CAUSE EXIST FOR ITS LATE
FILING

The Article 39a on 20 January is the fo urth motions sessions. The defense has long had
the oppo11unity to seek severance of Charge II, Specification I, which is in essence severing a
prior physical assault ofthe murder victim from the murdei• charge itself. In April 20 19 the
defense sought to dismiss Charge 11, Spec ification I as an unreasonable multiplication of
charges. which was denied. In September 20 l 9 the defense sought to dismiss Charge 11,
Specification I for a Due Process violation related to speedy trial, which was denied. In
December 20 19 the defense again requested dismissal of Charge II, Specification 1 (as we ll as al I
other offenses) fo r violations of various speedy trial doctrines. which were all denied. In
November 202 1 the Defense again request that Charge II, Specification I be dismissed under a
theory of speedy trial. The Defense repeatedly attempted to have the charge dismissed under a
variety of theories, none of which have worked, which shows that the Defense long ago analyzed
the charge and its procedural strengths and weaknesses. Their motion now comes without good
cause.
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While styled as a m otion to sever the motion is rea listically a motion for pre-trial
acquittal based on what they perceive as a lack of evidence. See. R.C.M. 905(a) - " the substance
of a motion, not its form or designation, shall control. This motion is an effort to force the
Government to lay out its evidence as to Charge II, Specification I, prior to trial, with the
defense arguing that the e vidence is insufficient. The re is no requireme nt that the Government
introduce such evidence prior to trial.
The crux of the motion is that Mr.

the front desk clerk of the Army hotel that

spoke to on 9 August 201 3 has inconsistent statements. ( While ignoring state ments

Mrs.
to Specialist

which the Court previous ly ruled are admissible as excited utterances.)

With the Governme nt c urrently unable to introduce Mrs.

numerous state me nts to

police. fri ends. and family of the assault, the evide nce o f this charge is less (in vo lume) than the
murde r. But it is not zero and the defense has known this since at least September 20 19 in its
Moti on to Dismiss for Speedy Trial. In that very motion the defense states in its summary o f
facts , paragraph J(h) that "A subsequent statement from Mr
observed red marks on Mrs.

neck, AE Vat DOD." This Court has already ruled that

statements and observations of Mr
statements to Specialist

to NCIS suggest that he

are admissible as excited utte rance, as well as

. The Defense is able to cross-examine these witnesses on their

observations. recollections and statements by Mrs
The Government has additional evidence - statements of the accused - that he pic ked up
his w ife, can-ied her to the bed, placed her down on the bed, and leaned over her. While he
couches this as trying to calm her down while he stroked her ha ir, membe rs can assess whether
his version of events is cons istent with Mrs.

physical appearance. her statements. and

the observations o f others. Members are more than able to view the accused·s vers ion of events
as se lf-serving minimization while stating he used fo rce to control he r, plac ing himself on top of
Mrs.

on the bed, while touching he r face. The Government may. or may not. introduce

this evidence at trial. The Government docs not feel bound by the evidence introduced at this
motions session as to mirror it at tria l.
The De fense motion a lso is an attempt to avoid the ir tactical conundrum of whether to
attempt to admit Mrs.

subsequent recantation to law enforcement under M.R.E. 806.

Suc h an act will trigger the Government to seek the adm ission of ev ide nce of he r prior consistent
statements both to fri ends. family. and a detaHed written state ment to law enforcement. On 9
3
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A ugust 201 3 Mrs.

went w ith A rmy MP' s to the po lice statio n. She the re made a detailed

statement to include " he picked me up in some ma nne r a nd began to carry me toward the
bedroom, I remember squirming and try ing to get away a nd preventing him from taking me
inside the d oor fra me by putting o ut my arms and legs. He wrang led me onto the bed whe re he
c limbed o n top of me and he ld my a rms down so that 1 could not move at a ll. He then put his
hands around my neck and pushed down.'' This evide11ce is currently not adm issible but may
become so based o n cross-examinatio n o r tactical decisio ns that open the door o r trigger re butta l.
While this issue is not ripe fo r adj udication fro m this mo tion. this is the c rux of w hat the defense
seeks to avo id - opening doors. The Court should not require the Government to lay out its
tactical cho ices for tri al o n the merits when it has a good fai th bas is to continue w ith Cha rge II,
Specificatio n I.
Finally, the Defense S upp lementa l Motio n does no t address why the mo tion could no t
have been filed earlier. The mo tio n as to statements made by Mrs.

to her father are not

d ispositive of the c harge. which is w ha t the Defense c laims now triggered the fili ng. The
Government lost a maj o r portio n of its evidence - the w ritten statement to law en forcement w ith the Cou11 o f A ppeals for the Armed Forces ruling i\1 August 202 1. This motion could have
been fil ed in conjunctio n w ith earlie r defense mo tions. T he good cause justification mo tion itself
is a repeat of the severance motion w ith the severance test of United States v. Southworth. 50
M .J. 74 (C.A.A.F. 1999). The Court should deny the motio n as untime ly and w ithout good cause.

THE COURT SHOULD DENY THE SEVERANCE REQUEST
THE CHARGES ARE PROPERLY CONSOLIDATED FOR TRIAL UNDER R.C.M.
60l(E)(2).
R .C.M. 60 I (e)(2) allows j o inder of o ffe nses at the discretion of the convening a uthority,
whether the charges are re lated or no t. T he no n-binding discussio n of R.C.M. 60 I (e)(2) no tes
that " ordinarily all known charges sho uld be re ferred to a single court-martia1.·· Norma lly a ll
charges are tried together as "j o inder of c harges is favored in trials by court-ma11ial, in part.
because o f unitary sente nc ing.'' United Slates v. Evans. 55 M..I. 732, 744 (N. M.C.C.A. 200 I).
Unitary sentenc ing is impo rtant for the Accused as it prevents consecutive sentences be ing
adjudged the re by inc reasing the overall amo unt o f possible confi nement o r e nhanced
punishme nts under R.C .M. 1003(d). "Perhaps more impo rtant, unified sente ncing by a com1-
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martial favors j o ining all known offenses into a s ingle trial, thus exposing the accused to only
one sentence for his crimina l misconduct, rather than a series of separate sente nces." United

States v. Haye. 29 M .J. 2 13,2 15 (C.M.A. 1989). In the present case, the convening authority
ordered that all charges and specifications be tried together by referring them to the same general
court-maitial .

THE THREE PRONG TEST OF U.S. V SOUTHWORTH
The Cou rt of Appeals of the Armed Forces articulated a th ree-part test for the severance of
charges w ith a view towards ''manifest injustice" as articulated in R .C.M. 906(b)( I 0). See.

United Stales v. Southworth. 50 M.J . 74, 76 (C.A.A.F. 1999), c iting United States v. Curtis 44
M .J. I 06. This three-part test was affirmed in United States v. Simpson. 56 M.J. 462 (C.A.A.F.
2002). The three-part Southworth test ,is:
I) Whether the evidence of one offense wou ld be admissible proof of the other:
2) Whether the military judge has provided a propet· limiting instruction; and.
3) Whether the findings reflect an impermissible crossover.

1

PRONG ONE
Southwark invo lved the rape of two people with no connection- a Navy enlisted woman
and a 13 year old child of another sailor. Southworth, 50 M.J. at 74. As to this case the incidents
in 2013 and 20 15 are linked by the inhe rent re lationship between the accused and the victim his spouse. There is a natural connection between spouses in a myriad of ways that no member
wi ll be concerned or offended about inc luding such routine interaction and access to each other,
li ving together, having a child together, and fi nanc ia l ties. The current case does not present the
" predator.. scenario that Southwark did as the accused and his spouse were involved in two
incidents in their own ho mes. The accused was staying in the Army Lodge upon arrival in
not on a vacation. The accused later murdered his w ife in their apartment. These a1•e
natural places for spouses to be and to interact even if the interactio n is negative a nd vio lent.
There is no danger in placing their re latio nship and interaction out-of-context. Married couples
live together. disagree about issues. make-up. move-on, and sometimes divorce. The Court need
not go further than to easi ly distinguish the urtderlying predicates facts and concerns that easily
distinguish this case from Southwark and its predator scenario.

1 Prong three is an appellate concern and not applicable at the trial court level other than the overall rubric of
manifest injustice.
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The Defense·s attempt to an M.R.E. 404b analysis would make sense in the Southwark
scenario when an accused has interactions w ith strangers and the concern is one random event
bleeds over to the random other event- the man who seek to gets women alone to rape them.
The argument that this is propensity evidence is unfo unded. This is clearly not propensity
evidence as each assault is its own separate criminal act. He was violent on two occasions
towards the same woman, his wife. This is not a trial within a trial - but part the trial itself - that
will take multiple w itnesses. This is not propensity evidence but the accused's repeated acts
towards his wife which are properly consolidated for trial and will be litigated as such.
The Government referred Charge IT, Specification 1 and has not attempted to use it as
M.R.E. 4046 evidence. However. the Defense attempts to use the M.R.E. 4046 test as articulated
in United States v. Reynolds, 29 M.J. I 05 (C.M.A. 1989).2 Neither Southwark or its progeny use
the M.R.£. 404b test as the test of prong one. See, United States v. Duncan, 53 M.J. 494
(C.A.A.F. 2000) and United States v. Kerr, 51 M.J. 40 I (C.A.A.F. 1999). Nor does any of the
case law cited by the Defense such as United Stales v. Parker, 7 1 M.J. 594 (N. M.C.C.A. 20 I 2)
or United States v. Curtis, 44 M.J. I06 (C.A.A.F. 1996). The Court is not required to conduct an
M.R.E. 404b test analysis on either Charge I or Charge JI, Specification J. Charged offenses are
not evaluated as such.
The Government is not seeking to show that because the accused assaulted his wife in
201 3 he later murdered her in 201 5. These events are roughly two years apart with a fa ir amount
of li fe in-between including reconciliation, the birth of a child, creating a business. and a falling
out where the- murder victim left the accused. The 201 3 is not premeditation evidence. However.
the accused did assault his wife on two occasions, the second resulting in her murder. These are
stand-alone offense as the spill-over instruction will articulate. Any possible defense argument
that the victim 's death in October 201 5 is the result of suicide vice murder may cause an
evaluation of instructions to the members as to the use of charged evidence and spillover, but the
Government is speculating on the what theory the Defense will articulate.

~

The test is: I) does the evidence reasonably sup port a fi nding by the factfinder that the accused commi tted the
other crimes. wrongs. ac ts: 2) does the evidence of the other act make a fact of co nsequence to the instant offense
mo re less probably; and 3) is the probative value of the evidence of the other act substantially o utweig hed by t he
danger of un fai r prejudice?
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PRONG TWO
T he Defense c ites United S tates v. Parker, 71 M.J. 594 (N.M.C.C.A. 201 2) fo r the
proposition th at " linked" offenses sho uld be severed. Parker, like Southwark, invo lves two
separate v ictims. Parker shot and killed two Marines w ho were not involved w ith one another.
One was killed at rando m because of his race and the other was killed because it involved an
affair with a women. Parker' s e vidence in one killing was significantly stronger than in the
other a nd the accused a rg ued that " members were faced w ith an impossible s ituation in w hich
they could not hold the Government to its full burden of proof as to the LCpl James killing.'· Id
at 603. However, P arker·s military judge did no t issue a spillover warning . " Regrettably. after
deny ing the defense motio n to sever t he tria l judge fa iled to instruct t he membe rs o n s pillover.,.

Id at 604. In this case the Government would r equest a spillover instructio n. T hus the rationale
for Parker being overturned is quite preventable in the c urrent case.
T he Government request that the Military Judge issue the members a spill over
instructio n fro m the M ilitary Judge 's Benc hbook 7-17 "Spillover -Facts of One Charged
Offe nse to Prove Ano ther. " Membe rs are presumed to fo llow the instructions of the mili tary
j udge during the ir c losed sessio n de libe ratio ns o n both findings and sentenc ing.'' United States

v. Mahler. 49 M.J. 558. 565 (N.M .C.C.A. 1998).
Current Case is not Capital
The c urre nt case is a lso not a capita l ca se unlike Parker. Defense a rg uments tha t C ha~ge

I was e ligible for a capital referal be lays the fact that it is not. The ·' high stakes'· are
confinement. not for the accused to be put to death. The re liance o n R.C .M. 906(b)( 10)(8 ) is
misplaced and disingenuo us. 3 This also begs the questio n as to what U.C. M.J. c ha rges a re then
not '' high stakes" whic h would no t be subject to severance if this were the standa rd? The point is
'·death is differe nt'' and the rules are crafted as suc h. See. Harmelin v. Michigan. 501 U.S. 957.
995 ( 199 1)

Future Mistrial Argument
The Governme nt be lieves that evide nce at tria l will survive an R.C .M. 917 motio n. Mr.
saw red marks o n her face o r neck and Mrs.

stated " he tri ed to strangle me ."'

3

Due to the o utlandish argument a nd even t he specter of raising the death pe na lty and the
concerns that this raises the Government request that the Court conduct a colloquy with the
accused so that knows the max imum punishme nt availa ble is NOT death .
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This evidence. eve11 without additiona l information, survives an R.C. M. 917 motion. See.
R.C.M. 9 17 (d) holding that ··evidence sha ll be viewed in the light most favorable to the
prosecution without an evaluation of the credibility of the witnesses:·
As to concerns that the case has taken years to trial this case has been c onstantly litigated by
both sides up and down the appe llate and trial chain. The heig ht of efficiency is to try them
together. hot to separate them . The defense reliance o n United Stales v. Giles, 59 M .J. 374
(C.A .A.F . 2004) is misplaced as Giles involved an accused charged with perjury at her first trial
and drug offenses related to the perjury . (Giles is not a mistrial case but a severance case and
does not address issues such as an R.C.M 917 grant midtrial or instruc tions that should follow it. )
Thi s presented '"the inte rlocking evidentiary requirements presented complications not present in
no rmal rehearing o n specifications ... . In such a typical hearing evidence of an earlier convictio n
for the same offense would normally be inadmissible when the conviction had been set aside o n
appeal.'' Id at 376. This is easily distinguishable in that the c urrent case has no prior testimo ny,
there are no pe1jury and the charges are not unique ly interlocked . Following the accused's
argument to its logical conclus io n no two charges against the same victim could ever be at the
same court-ma1tial with d ifferent quantity or quality of ev ide nce. This is s imply not the case and
R.C.M . 60 1(e)(2) recognizes this by a llowing multiple offenses. regardless of the victim, to be
tried by once court-martia l.

EVIDENCE
a. Testimony ofNC IS Special Agent
b. Government objectio n to late filing dated 7 January 2022
c. NC IS ROI dtd 29 Jan 20 19 - App Exhibit DOD (interview of Mr.
d. Statement of US Army Military Po lice Officer Spec ia list
e. NCJS ROI <ltd 14 Nov 13 - inte rview of the accused
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RELIEF REQUESTED

The Court should refuse to consider and deny the Defense's Motion as untimely and without
good cause. On the merits as to severance the Court should deny the motion as the charges are
properly consolidated under R.C.M. 60 I (e)(2).
!Isl!

JASON L. JONES
CAPT. JAGC. USN
1 certify that I have served a true copy via e-mail of the above GOVT RESPONSE on the Court
and De fense Counsel on 18 January 2022.

//s//

JASON L. JONES
CAPT. JAGC. USN
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NA VY-MARINE CORPS TRIAL JUDICIARY
JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

UNIT ED STATES OF AMERICA

Defense Bench Brief Regarding C DR
Davis' Representation of LT Becker

"·
CRAIG BECKER

LT

USN

1 February 2022

I . Summary
The defen se asse1ts that any potentia l cohflict between CDR D av is· re presentation of LT
Becker and his current assig nment to Region Legal Service Office Southwest is waivable, and has,
in fact, been waived by LT Becker.
2. Facts

a. C DR Dav is served as the Officer in Charge fo r
fro m July 20 18-July 2020.
b. In early 20 19. CDR Da vis fo rmed an atto rney-c lient re latio nship w ith LT Becker. At the
t ime, LT Becker was already represented by CDR Guarino a nd Mr. Sullivan.
c.

While still attac hed to

C DR Davis carried o ut representatio n of LT Becker.

including : traveling to

interviewing w itnesses. writi ng mo tions, and appearing

in court o n beha lf o f LT Becker.
d. While C DR Dav is was still a ttached to DSO North. the Governme nt ti led an Article 62
a ppeal, c ha llenging the tria l co urt 's ruling regarding hearsay stateme nts by Mrs.
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e. While the A11icle 62 appeal was pending, CDR Davis transferred to Region Legal Service
Office Southwest in July 2020. w here he assumed duties as the Assistant Senior Trial
Counsel. a nd, ultimately, duties as the Senio r T rial Counsel.
f.

While CDR Davis has been assigned to Reg io n Legal Service Office Southwest, CA PT
Jason Jones, the prosecutor in LT Becker" s case, has served as the Director of the Navy's
Trial Counsel Assistance Program and as the Navy·s Complex Cases Counsel.

g. Because of Captain Jones· assignments to those two billets and CDR Davis' ass ig nment
as the Sen ior Trial Counsel. CDR Davis has had professional interactions with CAPT
Jones to include discussions of ongoing prosecutions, policy. and procedures.
h. CDR Davis has never discussed his representation of LT Becker with CA PT Jones.

i.

While CDR Davis served as Senior Tria l Counsel. CAPT Jones assumed prosecutorial
responsibility for two cases in CDR Davis' geographical area of responsibility.

J. CD R Davis and CAPT Jones have had professional discussions regarding the prosecution
of those two cases, but C DR Davis has never been assigned to prosecute any cases with
CAPT Jones.
k. CDR Davis has never had a supervisor-subordinate re lationship w ith CAPT Jones, and
CAPT Jones has never had any input on CD R Davis· fitness repo rts .
I.

C DR Davis reports directly to the Commanding Officer of Region Legal Service Orfice
Southwest, who signs his fitness reports.

m. Prio r to the 20 January 2022 A rtic le 39(a) session, LT Becker was formally advised o f
the potential conflict. DDDDDD.
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n. Prior to signing the waiver.LT Becker was advised by CDR Guarino and Mr. Sullivan of
his rights to conflict-free representation. LT Becker was also provided the opportunity to
speak with conflict-free counsel. and waived that opportunity.
o. LT Becker was also provided a memorandum from the Commanding Officer o f Region
Legal Service Office Southwest to CDR Davi s in which CDR Davis was informed that he
would be excused from his duties as the Senior Tria l Counsel from 14 February to 30
April 2022 so that he could prepare for, and conduct, LT Becker' s trial. Enclosure

EEEEEE.
p. The memorandum further stated that the CDR Davis' only responsibilities during that
timeframe would be to ··zealously defend LT Becker to the best of [his] ability." Id.
q. At the 2 0 January 2022 Article 39(a) session. the Military Judge advised LT Becker of
his rights to conflict-free counsel. and LT Becker voluntar ily waived the conflict and
staled to his desire to be represented by CDR Dav is. C DR Guarino, and Mr. Sullivan.
r.

The Military Judge requested both Government and Defe nse Counsel to review the case
of United States v. lee. 70 M.J. 535 (N. M.C.C.A . 2011 ). and to brief the court on the
issue of a potential conflict of interest.

4. Law
Each accused is entitled to representation by deta iled military counsel. Article 38,
UCMJ. Certa in individuals, however. are precluded from re presentation absent an express
request from the accused. R.C.M . 502(d)(3). These individuals are the accuser, the investigating
or preliminary hearing officer, the military judge, and a member. Id Navy policy dictates:

A pre-existing persona l, professional, or commercial re lati onship with any other
party. witness. judge, or attorney-whether pre-existing the c lient's proceeding or
contemplated during the course of a proceeding-involved in a proceeding creates

CX'y i
1
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a strong appearance of a potential conflict of interest that must be disclosed to the
client to permit the client to make an informed decision regarding the potential
conflict of interest.

JAGINST 5803. IE.
Military jurisprudence has for some time declined to consider a command relationship
between opposing counsel to be prejudic ia l per se. United Stales v. lee, 70 M.J. 535. 540
(N.M.C.C.A. 20 11)1 United States v. Hubbard. 20 C.M.A. 482, 43 C.M.R. 322. 325 (C.M.A.
1971 ); United States v. Nicholson, 15 M.J. 436,439 (C.M.A. 1983)). Upon discovering a
confl ict, a defense counsel must notify the military judge. United States v. Lee, 70 M.J. at 54 1. 1f
an accused declines to waive the confl ict, the military judge may release the counsel o r consider
other remedies. Id.

5. Discussion
The potential conflict at issue in this case bears none of the ha llmarks w ith which appe llate
courts have previo us ly taken issue. Speci fically. the on ly similarity between th is case and Un ited

States, .. Lee is that C DR Davis. li ke the defense counse l in Lee, transferred to a tria l departme nt
prior to the accused' s tria l. In Lee, the defense counsel had a senior-subordinate relationship with
the trial counsel, a nd the trial counsel had the responsibility of preparing the defense counsel•s
fitness report. Id. at 537.

The trial counsel and the defense counsel tried cases together as

prosecutors, and the defense counsel provided his client w ith ··an imperfect understanding of the
arrangement."' Id.
Here, C DR D avis has no senior-subo rdinate re lationship with the prosecution. and no
prosecutor in this case has any input o n C DR Davis's fitness report. CDR Davis bas never tried
cases with any of the prosecutors. and LT Becker has been full y in formed of the nature of the
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arrangement. both executing a written waiver and making his elections on the record after being
advised by the Military Judge.
The Court in Lee further holds:
[W]hen a defense counsel is assigned duties that place him in the rating chain of
the trial counsel, defense counsel must adv ise the client and any co-counsel of the
potential conflicting interests and then arrange for the client to be advised by a
disinterested party as to the necessity fo r a waiver. Defense counsel must notify the
military judge of the potential contlict: fa iling that. trial counsel. as an offi cer of
the cou11, must do so. Only when the military judge is satisfi ed that the client
understands the right to conflict-free counsel and waives any disability may the trial
progress; however, in the interests of justice, the military j udge may consider other
remedies such as disquali fication of the trial counsel from further pa1iicipation. or
alteration of the rating chain of the defense counsel.

Id. at 541. All of these conditions have been satisfied. The client and co-counsel have been
advised regarding the potential conflict. the military judge has been notified. the military judge
has engaged in a colloquy with the accused, and the accused has waived the conflict both orally
and in writing. As such. the trial may progress.

Jeremiah J. Sullivan
Defense Counsel
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Certificate of Service

This motion was electronically served on Government counsel and the Court on I
February 2022.

Jeremiah .J. Sullivan. lll
Defense Counsel
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NA VY-MARINE CORPS TRIAL JUDICIARY
JUDICIAL CIRCUIT
GENERAL CO URT -MARTIAL

UNITED STATES

v.

RECONSIDERATION
MOTION T O COMPEL DISCOVERY

C RAIG R. BECKER
LT/0-3
U.S. NAVY

1 FEB 2022

1. Nature of Motion

Pursuant to R.C.M. 906(6)(7) and R.C.M. 70 1, the Defense respectfully requests the court to
compel the Government to produce the com munications between trial counsel and SA
the lead NC IS agent in the above captioned case.

2. Summar-y of Facts

a. In September 2019, the Defense moved this Court to compel the production of
communications between trial counsel and NC IS investigators related to the case at bar.

b. When this Cou11 granted the Defense motion, the Government asked the Court to review
several communications in camera.

c. In December 20 19, this Court orally info rmed the Defense that these communications
wou lei not be turned over as they were work product unrelated to SA

status as an

M.R.E. 615 representative.
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d. This case was put on hold shortly a~er the December 20 19 Article 39a during the
pendency of multiple appeals.

e. In the fall of 2021 , after the completion of all appeals, the Government provided the
Defe nse with a potential w itness list that included SA

f. In November 2021, in compliance with this Court's trial management order, the Defense
mo ved this Court to provide more specificity in regards to its ruli ng o n these communications .

g. [n January 2022, this Court read its previo usly sealed ruling which appeared to state that
the M.R.E. 6 15 status of SA

was a factor in the ruling and that the communications

included ( I) trial counsel sharing their thoughts on what is important to the prosecution·s case.
(2 ) trial counsel directing or requesting additional investigative actions. and (3) SA

respo nses to trial co unsel. 1

3. Discussion of Law

R.C.M. 70 I (f) and M.R.E. 50 I (a)(5) codify and make applicable in courts-martial the
common law work product privilege. As such, ·'work product"' of counsel and counsel' s
assistants o r representatives need not be turned over in the d iscovery process. As with all
privileges, "work produce protections can be waived if the materia l protected is shared wi th
individuals o utside of the sphere of protection. M.R.E.510.

M.R.E. 6 l 5 is a rule regarding the exclusion of witnesses from cotui proceedings. It allows
for the trial counsel to prevent the exclusio n of an employee of the United States if that person is

1
The Defense does not have a c-0py of this ruling and is paraphras ing based on notes taking at the last 39a. The
Defense is attempting to be as accurate as possible witho ut being able to review the ruling itself.
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designated a representative of the United States. This rule does not make that employee a
representative or assistant of the trial counsel and does not appear to confer any protections on

this representative other than preventing their exclusion during trial. 2
The party claiming prntection of a privilege has the burden of showing that the privilege is
applicable. 3 ··work Product" protections do not supersede Constitutional requirements of the
disclosure of Constitutional ly required material. United States

v.

Lyson.20 13 CCA LEX IS 816

(A.F.C.C.A., Sept. 16. 20 13)

4. Analysis
A. Good Cause

This Court orally ruled on the protected status of these communications in December 20 I 9.
Prior to this ruling the Defense was not aware of d1e specifie protection the Government was
claiming with regards to these communications. More importantly, the Defense was not aware
of the nature of these communications other than who they were to and from nor was the
Defense provided an opportunity to brief or challenge the ..work product" classification. The
Court·s December oral mling informed the Defense that the communications were being deemed
"work produce but did not provide information regarding the nature of the communications. At
the first opportunity, the Defense moved to seek clarification from this Court regarding its ruling.

; The Defense could find no case in Military or Federal Courts asserti ng that 6 I 5 designation inferred " work
product" or other confidential protections .
.1 The M.R.E.s discuss the burden specifically with each privilege and he burden is on the party asserting the
privilege. However, since '·work product" is covered under R.C.M, 70 I, the burden is not discussed. In the federal
rules governing ··work producf' upon which or rules are based, the burden of establishing that a document or
communication is privileged lies with the party asserting the privilege. See. e.g., UniLed States v. BDO Seidman. 337
F.3d 802. 8 11 (7th Cir. 2003). "The mere assertion of a privilege is not enough; instead, a party that seeks to invoke
the at1orney-client privilege has the burden of establishing all of its essential elements." In re Grund Jwy
Proceedings (Thullen). 220 F.3d 568. 571 (7th Cir. 2000): see also, e.g. , Uniled Slates v. Evans. 113 F.3d 1457.
1461 (7th Cir. 1997). The privilege must be asserted and demonstrated on a document-by-document basis. See.
e.g. , In re Grand Jwy Proceedings 0-hullen), 220 F.3d at 571 .
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Upon hearing the written ruling, the Defense immed iate ly informed this Court that it would be
moving to reconsider the ruling that •' work produce applied to communications.

B. Work Product
"Work Product'' protections applies to matters belonging to counsel and their assistants o r
representatives. The lead criminal investigator is an independent entity and not tria l counsel' s
ass istant or representative. An M.R.E. 615 designation does not change this fact. M.R.E. 6 15 is a
rule exclusively dealing w ith who can be excluded from a courtroom. By its plain reading, it
confers no additional evidentiary rights or protections. It is worth noting that M .R.E. 615 uses
both the term ··the United States·· and "tria l counsel" indicating that these terms are no t
interchangeable w ithin the rule. The rule specifically states in subsection (b) that the employee
is a representative of the United States and not a representative of counsel. As such. the lead
criminal investigator, even after an M.R.E. 615 desigt1ation is not entitled to ··work product"'
protect ions.

While these comnmnications, as described by this Court. appear to have started as protected
·vvork product,·· that protection was waived o nce the trial counsel elected to share those thoughts
with the lead criminal investigator. M.R.E. 5 1O(a) states that a voluntary disclosure of any
significant part of the protected matter results in a waiver of that prote.ction. Here, the trial
counsel chose to send these thoughts and directives to SA

a person not part of their trial

team. This waived any "work product" protections. Further. the Defense was unable to find any
"work product'' cases in the military that applied the "work product'" protection to materials that
were shared w ith persons o uts ide o f the prosecution' s office.
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Regardless of ··work product" classification, exculpatory materials must be disclosed. This
includes exculpatory material w hich could be used for impeachment of government
witnesses. See Giglio v. United Stales. 405 U.S. 150. 154, 31 L. Ed. 2d I 04. 92 S. Ct. 763
( 1972). The communications as described by this Court could be used very effectively to crossexamine SA

For example. e-mails proposing o r directing investigative actions could be used to show: I)
that SA

did not comply w ith the request and conducted an incomplete investigatio n; o r 2)

that SA

only followed up on the leads prov ided to her by the prosecution and ig nored

similar leads that would have been helpful to the Accused. thus demonstrating a biased
investigation.

E-mails in which the trial counse l relate their pla n o r theory could be used to challenge
statements made by SA

o n the stand. For example , the Defense cou ld ask questions such

as, --you just testified to X . You are o nly saying that because the prosecutors told you how
important that fact was to the ir case?'" or ·'You j ust testified to X, but prior to receiving that
emai l from the prosecutors telling you how important X was, you had never mentioned it in any
of your reports?''

E-mails in wh ich SA

responds are statements of a witness. Any statement where she

is expressing her opinion or otherwise discussing th is case could be used as a prior inconsistent
statement o r to show a personal bias under M.R.E. 608(c). Moreover, even if this material were
not provided prior to trial, R.C. M. 914 would require its productio n once SA

took the

stand.

5. Relief Requested
5
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The Defense requests that the Military Judge reconsider t he Court' s prior ruling that the
communications in question are protected "work product,'· that such protection was not waived

by voluntary disclosure, and that their disclosure is not is otherwise Constitutionally required.
6. Oral Argument.

Unless the Government concedes the motion or this Court grants the relief on the basis of
pleadings alone. the defense requests oral argument on this matter.

J.

RINO

CDR, JAGC, USN
Detailed Defense Counsel
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NAVY-MARINE CORPS TRIAL JUDICIARY
J UDICIAL CIRCUIT
GENERAL COURT-MARTIAL

I 1' I ·1 E O S T \ T f S

GOV~R~MENT
H E S I' 0 " S F: T 0
DEFENSE MOTlO~ Hm

v.
CR,\.IG BF:CKF.U
I.I l S:\-

J{ECO~SU>ERA TJON AS TO
DISCOVER\'

The- Court should deny the Defense Motion for Reconsideration as to Compel Discovery. The
Defense failed to show w hy recons ideration is appropriate under Uniform Practice Rule I0.9
and/or R.C. M. 905(f). The defense previously litigated this issue and the Court denied the
motion in December 2019. The Cou11 should now deny oral argument and re-affirm the Cou11·s
prio r ruling.

FACTS
The Government adopts the Defense recitation of fact s.

BURDEN
The burde n of proof and persuasio n rests o n the Defense for this motion. The standard as to
any factua l issue necessary to resolve this motion is to a prepo nderance of the evidence.
RCM 905(c)( I).
LAW
Rule 10.9 o f the Navy-Marine Corps Trial .ludiciary's Uniform Rule Practice governs
motions to reconsider. Under Rule I 0.9 "a motion to reco nsider must be based upon: (a) an
intervening change in controll ing law; (b) the avai!abil ity of new ev ide nce; or (c) the need to
correct clear e rror or prevent manifest injustice." The defense motion fails to discuss these
requirement or R.C.M. 905(f). The motion to reconsider should normally be filed within 14 days
o f the initial ruling being released.
R.C.M. 905(f) states: (f) Reconsideralion. On req uest of any party or sua sponte. the
military judge may. prior to entry of judgme nt. recons ider any ruling, other than o ne amounting
to a finding of not guilty, made by the military judge.

C, xy) I I
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ARGUMENT
Uniform Practice Rule 10.9
Intervening change in controlling law

The Defense has failed to address whether than as been any intervening change in
contro lling law since the original December 2019 ruling. The defense ·s theories as to work
product, exculpatory evidence, R.C .M 914/Jencks, and M.R.E. 6 15 are is relatively static areas
of law. The Government is unaware of any intervening change in controlling law t hat ca lls into
question the Court's prior ruli11g under any theory. As the Defense has fa iled to meet its burden
the Court should deny the Defense motion.
Availability of new evidence

The Defense has ample opportun ity to interview Special Agent
and crossexamine her on what steps she did and did not take as an investigator. They can press on issues
they think are exculpatory or contradictory. They can even suggest or request that NC IS take
steps that may lead to exculpatory evidence. Nothing in the current ruling prevents the defense
from cross-examination of SA
or presenting defense theories.
It is also worth noting that NCIS was not the main investigative agency that investigated
the murder allegation. The lead investigative agencies were
police which included crime
scene investigation, witness interviews, forensic testing, and digital testing. NCJS became the
lead agency in 20 18 when Secretary Mattis ordered the accused·s return to the United States.
The Court should refuse to accept the Defense motion when it so clearly fails to articulate any
new or previously unavailable facts that call into question the priorjudge·s rul ing.
Need to correct clear error or prevent manifest injustice

The Defense failed to address a clear error or manifest injustice that needs to be
prevented. Disagreement as to a prior ruling. findings of fact, or conclusions of law is not "'clear
error"' as anticipated by Rule I 0.9. A losing litigant will always disagree with a cou11·s ruling.
To allow reconsideration without addressing a prior error al lows endless mini-appeals at the trial
court leve l by the defense. This is not the intent of R.C.M. 905(t) or Uniform Practice Rule I0.9.
The Government, public, and Article 6b representative have a right to prepare for trial with an
understanding of the finality of rulings.
The Defense argues that such emails may contain exculpatory materials. led to crossexam ination of law enforcement as to investigative leads not taken. or statements of a witness
under R.C.M.914. After reading and reviewing the emails in camera the military judge found
that the emai ls were not subject to disclosure. It is reasonable that the original military judge
considered all basis upon which the emails were re leasable as discovery. Military judges are
presumed to know the law and follow it absent clear ev idence to the contrary. United Stales v.
Raper/, 75 M.J. 164, 170 (C.A.A.F. 20 16). The Defense has not shown the need to correct a
clear error or prevent manifest injustice and the Coutt should deny the motion.
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14 Dav Requirement of Rule 10.9
The Court's initial rul ing occurred in December 20 19 and the Defense was aware of the
finality of the ruling then. Under Rule 10.9 the defense had 14 days to seek reconsideration,
which it did not. The Defense·s good cause application is that it was not aware of the specific
rationale of the ruling and a determination of work product. Orally reading the ruling in January
2022 to the Defense does not change the nature of the ruling or its finality. The Defense should
have sought clarification or reconsideration in December 20 19/.lanuary 2020. As this motion did
not involve the Government's interlocutory appeal t he Defense could have moved the Court fo r
reli ef. See, R.C. M. 908(b)(4)(A). As the motion is untimely by over two years the Cou11 should
deny the motion.
R.C.M. 905(t)
R.C.M. 905(f) grants military judges the abil ity to reconsider prior rulings. However,
R.C.M. 905(f) does not provide any specific factors for reconsideration or procedural timelines.
The Government's research on R.C.M. 905(f) did not reveal appellate decisions addressing
R.C.M. 905(f), as most likely such issues are not the subject of appellate litigation vice the
underlying substantive matter. See, United States v. Vargas. 74 M.J. I (C.A.A.F. 20 14) noting
that the Court granted a government motion to reconsider a prior ruling but fail ing to discuss
R.C. M. 905(t).
Case law dealing with motions to reconsider often occurs in relation to the Government
seeking an Article 62, UCMJ, appeal. See, United States v. Hill, 7 1 M.J. 678 (A.C.C.A. 20 I 2).
With the Governmt:nt fa iling to find military appel late case law on R.C.M. 905(0 and
reconsideration the Government looks to R.C.M. l 08 which holds that: The Judge Advocate
General concerned and persons designated by the Judge Advocate General may make rules of
court not inconsistent with these rules for the conduct of court-martial proceedings:· The factors
listed in Rule I 0.9 are not inconsistent with R.C.M. 905(f) as they provide both a tin1eli ne for
reconsideration and factors to be considered by a court. Thus the appropriate standard for
reconsideration are the facto rs listed in Rule 10.9 as they are not forbidden by R.C.M. 905(f).

RELIEF REQUESTED
The Court should refuse to consider and deny the Defense·s Motion to Reconsider its ruling
as to compel discovery.

JASON L. JONES
CAPT, J AGC, USN
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l ce1tify that I have served a true copy via e-mail of the above GOVT RESPONSE on the Court
and Defense Counsel on 3 February 2022.

J SON L. JONES
CAPT, JAGC, USN
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On 12 April 2022 during lhl· Government ·s cast."-in-diicf a la,, enforcement witness on
direct cxaminat1011 rcforcnced e\'1dcncc that had previously bel.!n referred as Charge 11,
Sp~-cification I but later withtlmwn. Thi~ allegation wa..; lhat the accused ~trnngled his wife
during a dumcsllc \'iolcncc assault in 2013. Tht· witness was pn.:viously mstruct-:d not tll
reference any alleged stmngulation of Yi.rs.

or LT Bcckcr· s previous rcfrr-:ncc lo a priur

1nvoca11un ofnghb.
BU RDEN

The bunkn of proof and persua!.ion rests on 1hc Dt.•fenS\.· ,LIi the mo\'ing party. The slam.Jard
as to any factual b,sue is prcpondcrJncc of the evidcm:c. RCM 905(c)( t ).

FACTS

I. On 30 July 201 Xthe Governmcm preferred a specification or Arlie kl 28. ,\-.sault consummated
by a ba11cry w hil'h alleged the accused stmngled his wi fc. The charge was rL"fe rre<l to tr ial on 29
January 20 19.
2. In January 2022 the Government withdrc" and dismissed the spccilicatiu11.

3. On 7 February 2022 the Government gave M . R.E. 40-Hb) notice Ihat the Government intended
lo present c, itlcncl' that the accused physically assaultc-d his wife by picking her up a nd throwing
hl"r on the &rround.

-t On 17 February the dclcnsc lib.I a motion lo supprL"ss M.R.E. 404(b) cvidcnct." us to the
accused's physically assauhing his wife by picking her up and throwing her on the ground.
5. Thl' Court denied the DcrenSl' motion a:- lo M. R.E. 40-t(b) c, i1.h::m.:e on 10 March 2022.
6. Prior 1u trial the Govcmmenl .statc<l that it would \mly presl'nt cv1dL·nn• of physical inJuries of
Mrs
Lhmugh Mr.
the desk clerk that rvtrs
interJctctl with in August 2013.

1x
Appellate Exhibit ____v/l.__l-.....1_;...i.__

Page __/ __ 01_.S__

The Gon:mment stated that it would not seek to dicit mformation from NCIS SA
as to
whether or not Mrs
was strangkd unless Mr.
testified that he sa,, inJunes on Mrs.
(Ylr.
did not testify lo any visible injuries.)
7_ During additional trial prep the weekcml of9- I0 April 2022. Trial Counsel (with the case NCIS
SA
present) notifi ed SA
that he was 110110 stale that LT Becker invukc<l his
rights to remain silent with US Army military police in August 20 13. Additionally hc was told
nut to reference strangulation or any atkmptecJ strangulation. or Lhat he askeJ LT Becker about
:.trangulation. He wa-; re minded that Lhis NCIS ROI uf 14 Nuvt:mber 2013 statc<l that LT Becker
'"strol-cd" his wife's hair but denied he strangkd her. NCIS SA
wa:-. told not mention
strangul:.t11on even if hi.' thought I I ,, as a logical answer to a tjuestion. and if !.O, tu wait for any
objection ur guidance prior to answering. Thi:. was the same advice given as to whether he
bclicved an answer calh.,d for rcf1:rencing the 111vot:u11on of t he right t<> remain siknt
It During the Guvcmmcnt's casc-in-d1icf hi.' was asked if thc interYkw of LT Becker \\~Js au<lio
or video tupc<l, which he stated it was not. H1..· was then asked ..what was the suhj1xt you were
talki ng ..,bout" re/erring to the gencrJI topic uf the interview the allcgc<l physit:al ;.issuult ~m his
\\1fc in August 20 13. SA
stated "the stmngulauon of hi s wife.''

9. While not objectc<l to <lunng SA
test11nony. after his release from the w1tm:ss stand.
the dcfcnsc moved for a mistrial under R.C. M. 9 15. SA
rctumeJ tu the ,tam.I to testify :is
to what instructions he rcceiwd from trial counsel as to limitations of his testimony. He state <l
that he undcr.;tood Lhat he was not to ~fen:nce any prior invocation but did not undcr.;tand that as
to any rcfrn:ncc regarding strangulation. He did state that he rcmembt:red in general preparation
,, ith trial counsel.

I 0. The Court then crafted a rnrJll\'C instruction to the mcmbl.'rs ~tat m g that SA
am,wer
of"the strangulation of his wife" was inuccur.ite und crroncous und should 1101be consiJereJ. A II
1111::mhers agreed to follow the military judge's instruction.

~
CURATIVE l~STRUCT I O. S ARE T H£ PREFERR ED REM EDY FOR l~l PROPER
EVIDE. CE PRESENTED TO A PA~EL

When facc with a situation where inadmissible testimony has been presented to the trier
of foci, the granting o f u mistrial should be used ..only as a last resort in order lo truly ~uamntce
Lhe fairness uf thc tnal." Unitl'd States 1·. Zdl. 1007 CCA LEXIS-442, 13 (NMCCA 1007). ·•1t is
"dl-;.enlcd that a mistnal 1s a JrJ:.tic remedy that should llnly be granted "when nect•;,sary 'to
prevent a miscarriage of justice."' United Stattts ,._ Grl!gm. 2002 CCA LEX IS 303. 22
(NMCCA 2002); c:i ting United . tales 1·. Taylnr. 53 M.J. 195, 198 (2000). A timely unJ
appropriate curative instruction !\.'ad w the trier of fa1:1 ts the prefcm:<l method of handling
situations where inadmissible evidence come out during trial. Zdl a t 1-l; sec also United Statt!.f
1·. IJ111chi11s, '.!018 CCA LEXIS 31, 185 (NMCCA 2018): United Sra11.•s ,. Bryant. 20~ CCA
LEXIS 11 3, £-l(NMCCA 200-lJ.
The ubovc standards have been appl it:d tu a variety of case;, where a panel of members
have heard evidence which is either impruper ur has been ordereJ supprc:S$cd prior tu trial. In
U1111<·d State~ 1· Brmrn. 2005 CCA LC\is 188 (NM CCA 2005). thl.' Court uphclJ a connetion
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whcn: a witn-:ss provided te~limuny ,~ h1ch had been c~dude<.l prior Ill tnal. The accused in
Bro11'11 ,, as c hargcll with engaging 10 ~c,ual at.:ts with a 13-ycar-old c hild. Prior 10 trial, !ht.: trial
court excludcJ evidenct· that lhc accused had to ld a w ilncss he was going away for three years.
De'>pitc this ruling. thc w1tm:ss improperly tulJ the panel w hat the at:cm,c<l had said about going
aw.iy for tlm·c years. The trial Court immediately intcrrupled thi: ti:stimo ny and instructed tht"
pand ..to disregard thc phrase '3 year....' It's comph:tdy irrc kvant. Can each of you disreganl
that'? !'lease mdicatc tha l you ca n positively by rai.. ing yo ur hand. All m-:mbcrs have
affinnativdy indicated." !ti. a t 16. The trial court also denied lhc dcfen..c motion for a mistrial
which followed tht: curJllvc instruc tion NMCC'A found the trial court did n ot err in denying thc
motion for mL-.trial. d ung the immcdiali: c urative instruction. kl. at 18. l11is rcasonin~ w::is ab.o
applied in a case whcri: a witness imprnpcrl y mischaractcrize<l thi: evidence pre'>cnteJ at tnal.
Brnmt. at 14.
A ppell:llc courts ha\'c also found thut c ur.itivc instruct ion arc the appropriuti: n:mc<ly in
c1rcumstrnces w hcrc a wilnt•s~ has provided 11:stimony that an accused has asserted h i:.. or her
n g ht lo counsel. In both f/111c/1im anJ Umtcd Swtes 1·. Sid11·el/, 51 M. .l. 262 ( CAAF J999). lhi:
defonse ri:que:..ted mistrials aOcr ml'.mbl'.rs panels were IOld the accusl'.d huJ invoki:d their n g ht:..
under Article 31 ( h). The Court in Sidwdf, lookt:d to the nature of the improper evidence. the
s ingular nuturc of thi: viulat10n. and thi: foct the government did nut ··cxplo1t'' this t:\<idi:nee in
their case. Sidll'ell, al I 0. The Court held that 1he cur.lli\'c instruction in combinat1on with ho,\
the c, idi:nee was put before the pand did not i:ri:atc a man ifo~I inju')ticc ~ quinng a mistrial. I d.
In Grc~m. an investigating officer 1es1ificd that they were able lo locate a witness <luring the
invc~tigation by virtui: of the rcstmi ning cmkr w hk h had been issued against the accu~cd. Prior
to triul. the tnal Judge ruled that the rcqucsl for a rcstrn1ning order wa~ admissiblt· but tl1c
issuance of such an on.kr wa~ not. Following this tcsl!mony. a curative instruction was.
1mmeJia1cly r1.•a<l to the panel. TI,c dcfem,c motion for mistrial wus denied The Gn:~11:; Court
found the curati vc instruction combined \\ ith thi: ..mild and ambiguous" cvidcnci: supported Uw
denial of the motion for a mistr1al. Gre~u:; at '.!3.
Finally. the in:..tant case is casily d istingu,~habk from the holding in United SWtt'.\ ,.
Dia:. 59 :vt.J. 79 (CAAF 2003). In Dia:. the accused was c hargeJ wilh tin: killing o ne ofh i,
<laughti:r... and phy~ically abusing another. The evidence in lhc ca~c was m ostly d n:umstanliul
a nd basi:d o n the fact tile accuseJ was thc only on wi th 1hc child at the time she became
urm.:sponsiw. During trial, one of the gowmmcnt's i:xpcrt witne~ses testified, contrary t<> a pretnal ruling, that the c h ild died ofa homicidi: anJ tile accused was lhc o nc who hud kilbl her.
following thi!> testimo ny, thi: trinl court read a leng thy c ur.itivc instruc tion to the panel. On
.ippcal. th1.• accused claimed this tcs1imuny coul<l no l be c ured by any instruct iun and thus his
w nv1c t10n constituted a manifest injm;11cc. Thi: Dia: Cuurt s tated ..l11crc are s ituutie>ns where
thi: Judge can "unring the bdl" b ut we d o not be! ieve he did so in this instance". Id. at 46. Thl·
Court looked s pecifically al the important na ture of the eviJcnci:. anJ the s trcngth of the
government ·s cas1.• in holding the lnaJ courr erred by nu t gr.toling the accused'~ mot ion for a
mbtrial. The e um:nt cast: is i:asily disti nguished.
It J ucs not appcar that SA
intentionally de fied tlw Court's nilmg with h is
answcr. He g ave a no n·rcs p ons1\'t: a nd i11anicula1c answer to an open-ended qucstmn de ·igned
tu elicit 1ha1 he intcrvicwi:d the accused as to a n allegatio n of domestic abw,c from Augu:.t 1013.
The qui:stion was dc~igncd to n:facnce the allegation as notlccJ and litigated in the M.R.E.
-tO-t( b) motion thi: accused physically a~saultcd his wili: by picking h er up and throwing her 10
the grnunJ.
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Nur <l1<l the Government allempt to expluit the an!>wcr or a lack uf an imme<liate
obJection. The (iovcrnment <lid not attempt to loop 4ues11ons ofstr.i.ngulation or refer bm.:k to
strangulation. The Government immediately pivoted a new asking where the accused was
staying in August 2013 and \\ hy he was there. The Government ditl not attempt to exploit SA
gatlc as a mcthotl ufallcmpting tu smuggle inadmissible evidence during the thir<l
witness uf an international first dcgn:I.' munlcr trial in a military j usticc remote location.
While impn>pi:r SA
answer docs not n.:4uire u mistrial. His ans,wr W:.t!> in
response to a general quc!>tion. not a leading yucstion. His answer did not provide any
amp Ii fyi ng information !>uch as w hcthcr .vi rs.
was physically injun:d, lost constiuusm.!!>!>,
or had tu .seek medical tn:atm1:111. All of those questions were an!>wercd by Mr.
and Mr
(formerly Specialist)
ho both denicd !>ccing any visible injuries and providing mcdic:.il
care. Mr
testified that Mr.;.
t.kclincd mc1fo:al care. Thi;rc is no exp,:rt or medical
evidence as IO whether a pen.on can bc !>lrangbl but ll:avc no visibk marh. In the !>t:llement!>
by Mr...
to Mr.
and Mr.
he due~ not mention bcing strangled. Thus SA
statement is without any additional supporting evidence.
The argument thal SA
statement leads credence tu Mrs.
allegations
docs not require a mistrial. Nor dm.:s a fear that there must be "un-tcstilicd to but additional
strnngulation ev1dcm:c out there.. that the mcmbcn. would speculate upon. The most logical
thought of any mcmbers would he that if'thc Guvcrnmcnt ha<l additional evidence and facts to
!>upport the 2013 allegation it would bl! admiued. SA
did not state that the accused
~trJngled his \,iti:. (Even the arcused's ultimate am,\\Cr which Jhc Government did not ~eek \\U:.
a rnmpletc ,.knial.) 1l1e Government did not admit any C\'idence of stmngulation and none is
bdorc the members.
rill· l\lun ·!> eur:.iti vc in!>truction i!, sufficient tu remedy this issue. lt \\ l!S deli vcrcJ
quickly after the event anti prior 10 the lestimuny of any other\\ Jtncss. It wa!> del ivcrcJ once the
dcfcn!,c ubjcctcd, which they <lid not initially. The curutive instruction informed the members not
only how tu \'icw the cvidencc bul that a Government witness was materially incorrect This ts
~ufficicnt 10 cure any misuse or confusion by the member!>. fhc members stated Lhat they
umler~tooJ the milital)· judgi.:·s instruction anti could follow iL Nor is it a complex in.structiun to
folkm the witness was wrong and his statement is to bL' Jisreganlcd. In this is situation a
mistnal i:. not nece~!>ary tn pn:venl a mi!>carriag~ lifjuslicc. ··Member.; arc pn:sumc<l to foll<m
the la,\ when properly instructed.'. Umtcd States 1· Ht'nh:r. 53 M.J. 4~8 (C.A.A.F. 1000).

RE Li E.F REQUESTED
The Court <lL·ny the defense mm inn as tu mi.stria I.
/Isl/

JASON L JONES
CAPT. JAGC. USN
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I certify 1hat I have served a true copy via e-mail o f the abuw on the Court um.I Oefen:.c Counsel
on 11 Apri I 1011.

JASON L. JONES
CAPT, JAGC, USN
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NAVY-MARINE CORPS TRIAL JUDICIARY
JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL
UNITED STATES

DEFENSE MOTION FOR A
MISTRIAL

v.
12 April 2022

CRAIG R. BECKER
LT/0-3
U.S. NAVY

1. Nature of Brief

Pursuant to R.C.M. 915. the Defense respectfully moves this court for a mistrial.
2. Summary of Facts
1) ln 2019, the defense filed a motion in limine seeking to preclude any reference to LT

Becker invoking his right.
2) The government conceded this motion agreeing that they would not introduce evidence of
LT Becker invoking his rights at anytime.

3) In 2019, the parties litigated a motion in Ii mine regarding hearsay statements relating to a
strangling allegation from 2013.
4) These this motion was the subject of multiple appeals to NMCCA and CAAF.

5) Following the ruling that these hearsay statements were inadmissible, in January 2022.
the parties Iitigated a motion to sever the 2013 strangu lation charge from the 2015
charges.
6) As a result of this motion, and because the Government had no evidence of strangulation,

the government w ithdrew and dismissed the 20 13 strangulation charge.

7) The parties then litigated a M.R.E. 404(b) motion regarding the facts related to the 20 l 3
event.
8) This Court ruled that limited porti ons of the 2013 event were admissible under M.R.E.
404(b). None o f those limited portions included any reference to strangulation.

Appellate Exhibit
Page

l

ot

l~i'i I

_ 4_ _

9) The defense then filed an additional M.R.E. 404(b) motion. seeking among other things,
to ensure that the Government would not elicit testimony that the accused invoked his
right to counsel or that the accused was, at one time, accused of strangulation. The
defense argued, in pariicular, that any mention of strangulations would undo years of
litigation regarding inadmissible hearsay.
IO) T his motion was litigated on I 1 Apri I, and the Government represented to the Court that
it would not elicit testimony regarding either the invocation of rights or the previous
charge of strangulation.
11) On 12 April 2022, Mr.

a government witness and a fom,cr military police

officer, was asked on cross-examination, "Did you talk to LT Becker that evening (or
words to that effect). Mr.

made an unresponsive, and irrelevant remark that LT

Becker invoked his right to remain silent. Upon further question, Mr.

admitted

that he did indeed speak w ith LT Becker about the events ofthe evening, making clear
that his comment on LT Becker' s invocation of rights was wholly superfluous and
unresponsive.
12) On 12 April 2022, SA

a current NC IS Agent, testified that when he was

interviewing LT Becker, he was doing so as part of an investigation into a strangling
allegation.

3. Discussion of Law
A military judge "may, as a matter of discretion, declare a mistrial when such action is
manifestly necessary in the interest of justice because of circumstances arising during the
proceedings which cast s ubstantial doubt upon the fairness of the proceedings." Rule for
Courts-Martial (R.C.M.) 91 S(a). When considering whether to declare a mistrial, the military
judge "should examine the timing of the incident, the identity of the fact finder, the i-easons for
a mistrial , and potential alternative remedies. Most importantly, the military _judge should
consider the desires of and the impact on the defendant." United States v. Thompkins, 58 M.J.

43, 47 (C.A.A.F. 2003) (internal quotation marks and citations omitted). The Discussion to Rule

2
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915(a) cautions that the power to grant a mistrial s hou ld be used with great caution, under urgent
circumstances, and for plain and obvious reasons, including times when inadmissible matters so
prejudicial that a curative instruction would be inadequate are brought to the attention of the
members. United States v. Diaz , 59 M.J. 79 (C .A.A.F. 2003). Inadmissible matters 'include
mention that an accused exercised his or her rights under the Fifth Amendment to the
Constitution or Article 31 (b), UCM.l. by remaining silent, refusing to answer a question,
requesting counsel, or requesting to terminate an interview. The erroneous presentation of such
evidence to members implicates constitutional rights; therefore. to be harmless, "'the court must
be able to declare a belief that it was harmless beyond a reasonable doubt."' United States v.
Moran, 65 M.J . 178, 187 (C.A.A.F. 2007) (quoting Chapman v . California, 386 U.S. 18, 24, 87

S. Ct. 824, 17 L. Ed. 2d 705 ( 1967)).
4. Discussion
In this case, both the invocation of rights issue and the issue regarding the admissibility of
evidence relating to choking or strangu lation were heavily litigated. The resu lting rulings were
clear and limited the evidence relating to 2013 to a few very tightly defined points. Th is Cou11
was specific on these limitations and even factored the limitations into its ruling on the
admissibility of any of the 2013 facts as M.R.E. 404(b) evidence. A mistrial is appropriate in this
case because of the clear and voluntary nature of the violations by two government witnesses.

T he fact that Trial Counsel instructed these witnesses not to discuss these matters makes the
violation even more willful. Both of these witnesses are current or former U.S. Department of
Defense law enforcement officers who were instructed on the limitations of their testimony.
Despite this, both witnesses provided unresponsive answers that exceeded those limitations and
violated this Court's orders. Allowing these matters to simply be resolved with curative

3
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instructions does not serve the ends ofjustice. If that is the on ly remedy, hostile government
witnesses are free to exclaim any inadmissible fact in front of the members knowing that the only
consequence to the case wi ll be an admonishment not to consider the inadmissible statements.

Because of the extraordinary nature of a mistrial, military judges should explore the option of
taking other remedial action, such as giving curative instructions." United States v. Ashby. 68
M.J. I 08, 122 (C.A.A.F. 2009). Since both of these impermissible comments relate to the M.R.E.
404(b) evidence, there is a potential remedy shy of a mistrial that could potentially resolve this
matter. In addition to the curative instruction already given, this Court s hould refuse to provide
the M.R.E. 404(b) instruction to the members before deliberation and prohibit the government
from arguing this evidence in closing. This remedy avoids the drastic measure of dismissal,
preventing LT Becker from having to suffer any further delays, and protects the fairness of the
trial.

5. Relief Requested

The defense requests that the Military Judge either grant a mistrial or prohibit the
government from admitting any fu1ther M.R.E. 404(6) evidence or from utilizing the M.R.E.
404(b) evidence already admitted.

, USN
Detailed Defense Counsel
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NAVY-MARINE CORPS TRIAL JUDICIARY
JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

UNITED STATES OF AMERICA
Bench Brief
Chain of Custody

v.
CRAIG BECKER
USN
LT

l. Law
Typically, the establishment of chain of custody for non-fungible, readily identifiable
items can be accomplished by direct evidence from an identifying witness at trial. See United

States v. Fowler. 9 M.J. 149 (C.M.A. 1980). However, "a substantially more elaborate
evidentiary foundation, is required [for fungible evidence], that is, when it does not possess
characteristics which are fairly unique "and readily identifiable." United States v. Parker, l 0
M.J. 415,416 (quoting United States v. Nault, 4 M.J. 318, 319 (C.M.A. 1978)). Generally,
fungible evidence becomes admissible and material through a showing of continuous custody
which preserves the evidence in an unaltered state. United States v. Nault, 4 M.J. 318, 319-320
(C.M.A. 1978).
Where the chain of custody is incomplcle, other evidence may be sufficient to "bridge the
gap." See United Stales v. Nault, 4 M.J. at 320. The fact ofa "missing link does nol prevent the
admission of real evidence, so long as there is sufficient prooftbat the evidence is what it
purports to be." United States v. Maxwell. 38 M.J. 148, 150 (C.A.A.F. 1993) (quoting Uni led

Stales v. Howard-Arias , 679 F.2d 363, 366 (4 th Cir. 1982). There may be other facts sufficient to
1
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convince the military judge that the evidence in question is in a reliable condition. Un ited States
v. Fowler. 9 M.J . at 152.

A. Factual Scenarios in Which Chain of Custody of Fungible items Has Been Held to Be
Insufficient
In United States v. Nault, a police officer provided an in-court identification of a pill as
being the same as the one he confiscated from the accused. Nault, 4 M.J. at 3 I 9. The officer
further testified that he turned the pill over to the acting evidence custodian. Id. The official
evidence custodian testified that he received the pill from the acting evidence custodian and
subsequently provided it to the lab for testing. Id. The acting evidence custodian, who possessed
the pill for approximately four days, was not called to testify. Id. In light of these facts, the Cou1t
held lhat the Government had failed to account for the four-day period, and he ld the pill to be
inadmissible because the pill did not have any distinctive markings or seals and because there was
no evidence in the record to demonstrate the evidence had not been tampered with. id. at 320.
ln United States v. Ortiz. two German police officers testified that a prosecution exhibit
was the same item they confiscated from the accused- a paper packet containing a powdery
substance. Ortiz, 12 M.J. 136, l 37 (C.M.A. 198 I). Tbe police officers testified that they turned
the evidence over to a police precinct, but did not indicate to whom the evidence had been
transferred. id. The chain of custody document described the evidence received as a paper packet
containing a white powdery substance, but did not list the two German police officers as the
individuals who delivered it. Id. The chain of custody document did not note any markings or
writings on tbe packet. id. The evidence was then received by the laboratory three days later. Id.
The lab receipt noted the source of the evidence as being from the person of the accused, but made
no mention of the "police precinct.'' Id. The Court determined the evidence was insufficient to
establish a chain of custody. Id.
2
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B. Factual Scenarios in Which Chain of Cus tody of Fungible Items Has Been Held to
Be Sufficient

ln Fowler, Gennan police seized a camera bag from the accused containing two clear
plastic bags containing a tea-like vegetable substance. United States v. Fowle,~ 9 M.J. 149, 151
(C.M.A. 1980). The officers transported the evidence to the police station where it was field
tested, and confirmed as marij uana. id. The evidence was then transported to another police
office where it was field tested again and confinned as marijuana. id. The evidence was then
turned over to American authorities and tested by the laboratory, and confirmed once again as
marijuana. Id. At trial, the defense objected that the chain of custody was insufficient because
there was no evidence of bow the evidence was transferred from the first police station to the
second- a four hour period. Id.
Distinguishing this case from Nault, the Court identified several factors. Id. at 152. First,
the evidence was not fungible because it was contained in a camera bag with two clear plastic
bags, and because the maiijuana was described as "manicured," which the officer noted was
unusual. id. Second, witnesses from both ends of the missing link were able to identify the
evidence as the evidence they observed. id. Finally, the field test of the substance prior to the
missing link was confirmed by the field test after the missing Unk, and then confamed again by
the laboratory. Id. Given these distinguishing factors, the Court determined tbe evidence was
admissible. Id.
In Parker. a knapsack containing ma1;juana/hash-h.ish was confiscated from the accused
on 7 July, and turned over to an evidence custodian at the police station on 8 July. United States
v. Parker, 8 M.J. 584,587 (A.C.M.R. 1979. The evidence was provided to a separate evidence

custodian on 10 July, and mailed to the lab the same day. Id. T he evidence custodian who was

3
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responsible for the evidence from 8-10 July was not called as a witness. id. The officer who
initiaJly confiscated the evidence testified and identified the evidence as being the same as the
evidence he seized. Id. The evidence custodian who sent the evidence to the lab also testified,
stating that be had received a knapsack with hash-hish. id. The Court held that, based upon the
testimony alone, the evidence was insufficient to establish the "stringent tracing requirements."
Id. However, the Court ultimately found that the proper admission of the chain of custody

document listing the officer who seized the items, the non-testifying agent who received the
items, and the evidence custodian who mailed the evidence sufficiently established the chain of
custody. Id.
In Maxwell, the Court considered the admissibility of blood samples taken from the
accused at the hospital where he was being treated as a trauma patient. United States v. Maxwell,
38 M.J. 138 (C.A.A.F. 1993). The defense objected because the blood tested was identified as
coming from ''John Doe'', and because there was no evidence of who drew the blood or who
transported the blood to the laboratory in the hospital. Id. at 151. The Coutt determined that the
chain or custody was sufficient based upon the testimony of multiple witnesses who established

thal it was common practice to label samples as "John Doe'· for trauma patients, that ii was
standard practice to immediately transport samples to the lab, that the sample was collected in a
vaccum sealed tube preventing tampering, and that the accused was the only "John Doe" treated
that night. Id.

2. Conclusion
The blood samples in LT Becker's case are clearly fungible. requiring a demonstration of
a continuous chain custody. Here, because there is no chain of custody documentation, and
because the witness testimony reveals gaps in the chain, the Court must assess whether other

4
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facts are capable of ''bridging the gap." ln this case, 4 days passed from when the samples were

purportedly taken until they were delivered to the lab. There are no identifying marks or labels
that were applied. and there is an absence of chain of custody docwnentation. further, the

samples were either unsealed or the seals were removed, allowing for the potential of tampering,
especially when the autopsy reports make no mention of the volw11e of blood taken. Finally, the
evidence received by the lab is inconsistent with the list of items taken at the autopsy, raising
further questions. As such, the evidence should be excluded.

Defense Counsel
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NAVY-MARINE CO RPS TRIAL JUDICIARY
JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

UN ITED STA TES
GOVERNMENT
MOTION AS TO
CHAIN OF CUSTODY
AND GOOD CAUSE
FOR LA TE F lLTNG

V.

CRAIG BECKER

LT

USN

The Government requests that the Court deny the defense motion to suppress evidence as to
the autopsy material of Mrs.

for fai lure to establish a sufficient chain-of-custody.

Due to appellate concerns, the Government request that the Court make a substantive decision on
the merits of the chain-of-custody and not a procedural decision alone.

BURDEN
The burden of proof and persuasion rests on the Government as the ultimate proponent of
the autopsy evidence as to chain-of-custody. RCM 905(c)(2).

The standard as to any factual issue is preponderance of the evidence. RCM 905(c)(l ).

The burden of proof and persuasion rests on the Defense as to show good cause for failure
to comport with the Corn1 ordered milestones for filing motions or to show relief from waiver by
failing to litigate prior to the entry of pleas. RCM 905(e)( I).

FACTS
Procedural
1.

The case was returned to the trial couit level in August 2021 from the Court of Appeals

for the Anned Forces.
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2.

On 1 October 2021 the Court signed a Trial Management Order requiting motions to be

filed by 15 November. The defense d id not file any as to suppression of evidence as to the
autopsy material and chain-of-custody though they filed numerous motions.
3.

The Court held an A11icle 39 on 20 January 2022 to litigate motions.

4.

As a result of the Article 39a on 20 January the Court allowed an Article 39a on 3 March

2022 related to an M.R.E. 404b motion that was derivative of the 30 January 2022 Article 39a.

5.

On 8 March 2022 the Defense filed an M.R.E. 807 notice which resulted in an additional

Article 39a i

The Defense filed an additional M.R.E. 404(b) motion on 31 March

2022.
6.

Police Officer

Sometime in March 2022 the defense interviewed
who was involved in the at1topsy of

Trial started on 8 April 2022 and the M.R.E. 404(b) and M.R.E. 807 motions were

7.

litigated prior to the merits. Merits began on 12 April 2022.

8.

On our abut 20 April the defense filed its bench brief as to chain of custody after the

testjmony of Officer

Chain-of-custody

9. On 11 October 2015 an autopsy of
the autopsy were Dr.

I0.

Dr.

Neither Dr.

nor Dr.

authorities. At

was conducted by
and

Police Officer

testified, but Appellate Exhibit 252 contained a

stipulation of expected testimony of Dr.

which stated that the following items were

taken dw-ing the autopsy:

a) Two locks of hair
b) Some intracranial blood

c) Some intra-abdominal blood
d)
e)
t)
g)
h)
i)
11.

The gall bladder
A piece of liver
A piece of kidney
The stomach contents
Three vaginal swabs, anal swabs and oral swabs.
A black curly hair was found on the inner surface of the right labia rninora.
Officer

did testify as to the autopsy and his taking possession of the autopsy

items. Autopsy items were placed in jars. The jars used to hold san1ples were screw caps and
did not contain additional tamper resistant materials such as an additional seal across the lid. It is
...,
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standard operating procedure to label to contents from an autopsy as to the materials taken and
from whom they were taken. Officer

did not specifically remember creating labels

seven years ago.
12.

testified that he took intracranial blood and peripheral blood. His written

Officer

report stated that the autopsy materials included intracranial and abdominal blood.
13.

After the autopsy Officer

placed the autopsy materials into a Styrofoam box, i.e.

cooler, which is standard operating procedure. He then drove to the police station - a five
minute drive - and personally placed the autopsy items into the police's refrigerator. It is
standard operating procedure to maintain autopsy items in a cold environment to prevent
degradation and to prevent loss or tampering. The items remained in the

Judiciary Police

Forensic refiigeratoT until J5 October. This refrigerator is within the forensic office and Officer
testified that only his forensic colleagues had access to the evidence refrigerator.
14.

Officer

did not created a chain-of-custody document akin to regularly seen
did not

American law enforcement chain-of-custody documents. However, Officer

testify giving the samples to any other law enforcement officer prior to placing them in the police
refrigerator. There is no physical or testimonial evidence of tampering while in police custody; to
the contrary Officer
15.

On 13 October 2015 the

contents of
16.
Dr.

testified that the samples were secured.
Police created Prosecution Exhibit 58, noting the

utopsy.

On 15 October 2015 the autopsy remains were transferred to the
by the order of Madame

a

aboratory of

magistrate judge. Her order to transfer

t he autopsy materials was to Officer
17.

On 15 October 20 15 the

the police station to Dr.

Police courier who transported the autopsy items from
laboratory was Mr.

Mr.

did not testify. There is

no chain-of-custody document for this transfer from the police to the lab.
18.

On 15 October 2015 Dr.

materials were received by Ms.
notes the items are from
destination is Dr.
19.

laboratory received the autopsy materials. The
. an employee of Dr.

Prosecution Exhibit 58

that the items are from the
laboratory, and that Ms.

police delivered all items to the

police, that the

received them.
lab in the same box. The

police

receipt of Prosecution Exhibit 57 does not note any damage to the box or its contents. The box
3
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contained a label created by

police noting the contents were from

Dr.

lab kept the labe l with the samples but returned the Styrofoam box to the police. This
is normal procedure so the police can reuse the box in the future, as the box itself has no impact
on the contents.
20.

The contents of the box are, in part, in Prosecution Exhibit 5 7. Th.is photos shows the

gasnic contents of the box. On the top of the jars are the labels from Dr.
side of the jars are the police labels. Dr.
labels. Upon receipt of the items Dr.

lab. On the

could not specifically remember creating any
lab placed the items into refrigeration to prevent

degradation.
21.

O n 16 October Dr.

laboratory tested the autopsy materials in her lab in

A second confi1111ati on test was conducted by a second lab in
This is recommended toxicology procedure in

There were no difference in

the toxological reports.
22.

Dr.

has been conducting toxicology test for over twenty years. When she

conducted the test of the autopsy remains she did not notice any tampering wjthjars, box, or
autopsy samples. She did not notice any spills, broken g lass, or any fo re ign objects in the
autopsy materials. She did not note the discrepancy between peripheral and abdomjnal blood.
23.

Ms.

testified that the autopsy samples contained drugs that were commo nly used

in li fe-savings operations by first responding paramedics and hospitals, inc luding drugs known to
have been given to Mrs.

at the

hospita l.

LAW

Failure to comply with Trial Management Order
The Defense states that they did not file a motion to s uppress the evidence of autopsy
mate1ials prior to trial due to their only discovering thi s issue after the Trial Management
deadlines. However, the defense's own motion stated that they were aware of their own
misconstruction of the evidence in March 2022. Trial did not s la11 until April 2022, thus the
defense knew of the issue prior to trial and could have sought judicial re lief. Before trial o n t he
merits, but in

, the parties litigated both hearsay and M.R.£. 404(6) motions. This

certainly provided the Defense an opportunity to either ale11 the Court or fi le a motion that could
have resulted in resolution prior to trial.
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Additionally, when the issue arose mid-trial the Defense had a written bench brief prepared

for the court. This is evidence of knowledge and preparation on this topic as the bench brief had
to have been writ1en beforehand. The nomenclature o[ describing the item as a bench brief does
not resolve the matter. R.C.M. 905(a) notes that the substance of a lTIOtion. not its form or
designation, shall control. This "bench brief' is. as noted by the court, a motion to suppress for
failure to adequately provide for and maintain a chain-of-custody.
While the Defense lacks good cause to raise tbe motion mid-trial, the Government has
appellate concerns should the Court rely solely on procedural grounds. Thus. the Government
request that the CoUJt deny the motion, in part, for failure to comply with the TMO and for lack
of good cause, but also request a detennination of the substantive matter as to an adequate chain
of custody.
CHALN OF CUSTODY

0 flicer

was present at the autopsy, took control of the items, placed them in a

refrigerator inside a secure area of a police station, received an order to deliver them to the
lab, the items were delivered by police courier, rece ived by the lab, stored by the lab,
and tested by Dr.

The chain-of-custody has been established by testimony, photos, and

documents. Discrepancies as to labels, collection methods. and lack of specific memories go to
weight, not admissibility. There is reasonable probability that the items have not changed.
" [T]he Government bears the burden of establishing an adequate foundation for
admission of evidence ~:rainst an accused.'' United States v. Maxwell, 38 M.J. 148. 150 (C.M.A.
1993) (citing United Stales v. Gonzales. 37 M.J. 456 (C.M.A. 1993); Un;ted States v. Courts. 9
M.J. 285, 290 (C.M.A. 1980); United Stales v. Nault, 4 M.J. 318. 319 (C.M.A. 1978)). " [F]or
admission of fungible evidence, there must be a ·showing of continuous custody which preserves
the evidence in an unaltered state.··· Id. (quoting Nault, 4 M.J. at 319)... Likewise, the results of
tests performed on a fungible substance require a ·chain of custody on whjch to predicate
admission of the laboratory analysis into evidence."' Id. (quoting Courls, 9 M..J. at 290).
"Gaps in the chain of custody do not necessarily prevent admission of evidence.'·
Maxwell, 38 M.J. at 152 (internal quotation marks and citations omitted) . ..Where the chain of

custody is incomplete, other evidence may be sufficient to · bridge the gap."' Id. at 150 (quoting

Nau//, 4 M.J. at 320).
" The fact of a missing link does not prevent the admission of real evidence. so long as
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there is sufficient proof that the evidence is what it purports to be'' and "[t]he Court need only be
satisfied that in reasonahle prohahi!izv the article had not been changed in irnpo1tant respects·'

hi. (citations omitted): see also United States v. Olson. 846 F.2d l l 03, 11 16 (7th Cir. 1988) ("'If
the trial judge is satisfied that in reasonable probability the evidence has not been altered in any
material respect, he may pem1it its introduction.'·). There may be other facts sufficient to
convince the military judge that the evidence in question is in a reliable condition. fd. (citing
United States v. }rM!er, 9 M.J. 149, l 52 (C.M.A. 1980)).

'The Government may meet its burden of proof with direct or circumstantial evidence:·

Maxwell, 38 M.J. at 151. Also, courts may ..presume regularity of systematic handling on the
part or neutral chemical analysts;' though the same presumption does not apply to " prosecutorial
custodians" such as law enforcement. Nault, 4 M.J. at 320 n.8. To carry its burden, "[t]he
Government is not required to exclude every possibility of tampering:· lvfaxwell. 38 M.J. at 150.
·' Any deficiencies in that chain go to the weight of the evidence rather than its admissibility." id.

at 152 (internal quotation marks and citations omitted).

In cletennining whether a military judge was within his discretion to admit evidence with
an incomplete chain of custody, appellate courts consider " the absence of a minimal showing of

ill will, bad faith. other evil motivation or some physical evidence of tampering." Courts, 9 M..I.
at 291-92 (citing United Stales v. Daught,:v, 502 F.2d 1019, 1021 (5th Cir. 1974); accord Na u/I.

4 M..1. at 320.
In Mo.well, an emergency room treating physician ordered the appellant's blood drawn
for a blood-alcohol test. Muxwell, 38 M..I. at 151. The physician "had little recollection of the

night appellant entered the emergency room," --had no knowledge of who drew appellant's blood
or delivered it to the laboratory;" and "'d id not remember labeling tbe test tubes or filling out a
lab slip for the tests." Id. The physician' s nursing assistant could not remember these details
either. id. Both the physician and the nursing assistant testified to the standard procedure used
to order blood-alcohol tests. Id. Tbe Maxwell court concluded that '·[t]he ci.rcumstantial
evidence.. suppo1ted the conclusion " that the blood sample at issue was appellant's and that its
condition was not substantially changed from the time it was taken to the time it was tested." Id.
The court rel ied on the fact that ( 1) the appellant arrived with serious injuries from a car
accident. (2) that a blood-alcohol test was standard trauma procedure, (3) that it was '·standard
procedure for someone lo take the samples from the emergency room immediately to the

6
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laboratory. (4) the sample was labeled ·'John Doe'· and testimony supported "John Doe was later
identified as [the appellant]:' and (5) there was no evidence of tampering or a motive to tamper.

Id.
The court found ·'all the evidence ... including the lack of motivation to al ter the blood
sample and lack of any physical evidence of tampering,'· was '·sufficient for purposes of
admissibility to link the results of the blood sample to appellant." Id. The eow·t held that the
military judge did not abuse his discretion in ad111itting the blood-alcohol tests. ld.
Maxwell is akin to the current case facts. TI1e autopsy was seven years ago and the lack
of minute detai 1- such as creating labels - is offset by tl1e fact that the evidence is that normal
procedures is to label samples. This is also logical as to without some form of documentation the
contents make no sense. The

chose labels, Americans a separate doct1ment often called

a chain-of-custody docwnent. The fact that neither Officer

nor Dr.

remember

creating labels or writing on them doesn ·1 alter their overall procedw-es. There is circumstantial
evidence that both of them were fo llowing standard procedmes in

for collection.

storage. and cataloging results. Nothing more is required.
In Gonzales. the appellant challenged the admissibility of urinalysis results where the
observer never lost sight of the appellant's urine san1ple, but could not remember '·how the urine
got from the container into which it was provided to the container from which it was tested."

Conzales, 37 M.J. 456-58. The cou1t held that this lack of recollection of how the appellant' s
urine was transferred from one container to another did not prohibit admission of the evidence
but rather went to the weight of it. JJ.
The Defense in their motion rely heavily on Nault, however_ as detailed below, the
present case is easily distinguishable.

[n

Nault. the military judge admitted --a small pill which

was pink or purple in color" over the appe llant's objection on chain of custody grounds. Nault, 4
M.J. at 319. There, lavv enforcement officer l testified that he discovered the pill on the
appellant and released it to officer 2. Id. Officer 3 testified that officer 2 gave him the pill,
however officer 2 never testiii.ed at the trial. See Id. The United States offered this pill and a
laboratory report identifying the pill as a lysergic acid diethylamicle to prove a drug possession
charge. Id. The court held that there was not an '·evidentiary showing sufficient to 'bridge the
gap·" of officer 2' s four-day possession of the pill and. therefore, the pill and the laboratory
report were inadmissible. Id. at 320. The court noted that it could not "'presume regularity of
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systematic handling•· by law enforcement. as it could with "neutral chemical analysts." Id. at
320 n8.
This case is highly distinguishable from Nault .

Police Officer

started the

chain of custody by observing the autopsy and receiving the samples directly from the medical
examiner. From there, Officer
evidence at the

transfen-ed the samples to the refrigerator used for storing

police station, as was his standard practice. There is no evidence of

tampering with by a third party. Conjecture is not evidence. The sample remained in the
refrigerator untjJ Officer

received a court order to transfer to the

lab for testing.

Circumstantial evidence proves that the samples remained in the refrigerator the entire four days
because the toxicologist, Dr.

testified that the samples needed to be kept cold from the

time the autopsy was performed until the time she performed her tests. l f the samples had not
remained continuously in the refrigerator, the samples would have deteriorated to the point she
would have been unable to perform any tests.
The evidence also shows that w1l ike the pill in Nault, the samples here contained
identifying marks. Specifically. the initials

were written on the samples and Ms.

testified that the samples she received and tested had the initials

circumstantial evidence

which made it identifiable as the samples taken from the autopsy. Add itionally they possessed a
police sticker on the bottles, which Ms.

recogn ized from prior work with the

police. [n Nault the issue was that a pill was passed from officer l to officer 2 to officer 3
without any identifiable marks on the pill or it being placed in any labeled container. Further. in

Nault there was absolutely no evidence as to what happened w ith the pill while in officer 2's
possession, whereas here the circumstantial evidence shows that the samples must have remained
in the police refrigerator from the time Officer

initially placed it there Lmtil he removed

it to send to the lab. The autopsy material was then taken to Ms.

lab by police courier.

Mr.
T here is also a mate1ial difference between evidence being in the possession of a person
for four days versus evidence being placed in a refrigerator. With the pill in Nault bein,g in the
hands of officer 2 for fouJ days, there was no way to know what he did with it. In the present
case, with Otlice

placing the samples in the refrigerator, the evidence does not lend

itsel r to misplacement or tampering that can occur more easily in the hands of a human rather
than a storage faci lity. Finally. in Nault there was no testimony as to whether the handling of
8
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evidence in the way 1hat it was done was standard practice or deviated from the nonns. In the
present case. Officer

testified that he followed his standard practice and stores evidence

in the police refrigerator.
More applicable to this situation is United Stales v. Gardi, 6 M.J. 703 (NCMR 1978).
which was decided after Nault. Jn Gardi. the accused sold marijuana on three separate
occasions. Id. at 704. After each sale. the marijuana was transferred in a container to an NlS
agent (the precursor to NCIS) who marked the container and attached a custody card to it. Id.
From there, the agent would place the marijuana in an unsecured temporary evidence locker 1
located in the N IS office. Id at 705. Eventually the containers of marijuana were transfe1Ted
from the temporary unsecured locker to a pem1anent locker. ld. One of the containers of
marijuana was in the unsecured locker for over 61 hours. Id. The court held that the marijuana
was properly admitted based on the totality of the circumstances. hi. This Lncluded the
containers holding the marijuana having been tagged with identifying markings, the agent
testifying at trial about the markings, and there being no evidence of tampering. Id. at 704. For
the time the containers were in the unsecured locker, the circumstantial evjdence showed that
they had not been tampered with. Id. at 705. Specifically, the court relied on the fact that the
NIS office was locked after duty hours and only nine agents and a secretary had the key. Plus,
during normal working hours, non-NIS employees were escorted by NIS personnel. f d.
In 1.he present case, Officer
placed the initials

took the samples from the medical examiner and

on the container. which ident ified the samples in the same way the agents

did in Cardi with the containers of marijuana. From there Officer

placed the container

in the refrigerator al the police station like the agents did in placing the marijuana in the
unsecured locker. The refrigerator in this case was located at a police station just as in Cardi.
While it was determined that the evidence in Cardi had not been tampered with due to the few
people having after hour access to the building and non-NTS employees needing to be escorted
during the day, this case has better evidence that samples were not tampered with because the
evidence shows the samples must have remained in the refrigerator the entire time or they would
have deteriorated to the point that Ms.

would have been unable to test them.

Finally, it is clear that the ··evidence is what it pw-ports to be'· given the fact that when

1

Evidence at trial did not establish whether the locker was secured and so the court assumed for purposes of its

decision that the locker was unsecure during the relevanl· lime frame.
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Ms.

tested the samples she found unique drugs in the blood and bile that are used by

doctors and responding paramedics in a life threatening situation such as this one. This is similar

to Uniled Slates v. Fowler, 9 M.J. 149 (C.M.A. 1980), where the marijuana was identifiable in
part because the witness testified that the stems had been removed, which he said rarely occurs.
ln looking at the totality of the circumstance there

is "sufficient proof that the evidence is

what it purports to be" and there is a reasonable probability the [evidence] ha[sj not been
changed irl impo1iant respects.·· These circumstances are that OfJicer

testified to

watching the autopsy and collecting the samples fro m the medical examiner. This started the
chain of custody. Officer

labeled those samples w ith the initials

standard practice when obtaining samples. From there, Onie.er

wh.ich is his
ransfen ed the samples

to a refrigerator for the storage of evidence. The refrigerator was located at the police station.
The circumstantial evidence ptoves that the samples remained in that refrigerator because Dr.
testified that samples such as blood and bi le need to be kept cold or they will deteriorate
to the point where they cam10t be tested. The samples were placed in a special box that kept
them cold while being transported from the police station to the toxicology lab. There is no
evidence that the boxes or samples were tampered with such as adding materials or remov ing_
materials. Dr.

testified that she tested the samples the san1e day they were delivered.

She also testified that it did not appear the samples had been tampered o r spilled in any way.
The samples a lso contained the label with the initia ls

on them. Based on the established

facts it is it clear that the Government has met its burden and the evidence and testimony should
be admitted. Discrepancies go to weight, not admissibility.

United Stales v. Cutwright and

law enforcement chain-of-custody

Though an unpublished opinion. the case of United States v. Cutwright. 1997 CCA LEXIS
122 (J\.F.C.C.A. 1997) deals with

law enforcement's chain-of-custody handling o r

blood samples. Cutwright was convicted of driving drunk and injuring another after he crossed
lhe center line and struck a motorcycle, injuring the driver.

law enforcement took blood

samples from his body and discovered alcohol and cocaine in his body. The accused moved to
suppress the results for the

law enforcement"s handling of the samples due lo the lack of

chain of custody. While Cutwright did not object to specific gaps in the
custody the Court evaluated

chain of

law ento rcement's standard practices.

10
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Cu/wright's samples appear to have been taken at the police station and then transported
to a lab for testing. Like the current case there was no evidence of tamper ing, intentional
misconduct. or unexplai ned gaps in possession of the samples. The Court found the
standard acceptable and admitted the evidence, holding :

Here, the witnesses tied the sample tested to the appellant. Additionally, there was no
evidence of tampering. While the various links in the chain of custody were not described
in the sarne detail as is frequent ly seen in other cases. there is no reason to infer any error.
The laboratory doing the testi ng was a cetiified forensic laboratory following established
procedures.

id at 123.

In the cunent case both Dr.

. and Ms.

stipulation of expected testimony, Police Officer

testimony tie the evidence to the accused. T he police took custody of

the samples at the autopsy, transp01ted them to the pol ice station. stored them in the pol ice station.
and transpo11ed them via police courier, Mr.

to a designated certified laboratory. Upon

receipt from the police collrier the laboratory accessed them into their system, tested them, and
stored the m. (Ms

Ms.

testified that the laboratory stilJ retains the items today).
identified the items in PE 57 as containing both police and laboratory

stickers/markings. Additionally. M s.

testified that the samples contained drugs that were

commonly used in life-s avings operations by first responding paramedics and hospitals, including
drugs known to have been given to Mrs.

at the

circumstantial evidence that the items tested were Mrs.

hospital.

This is strong

as it is highly unl ikely that a

random person would have such unique medical drugs in their system whose sole purpose is lifesaving vice geW ng high. This is also strong evidence of no tampering wi.th the evidence also as
these medicinal drugs are d irectly tied to actions by med ical personnel in the short period before
her death.
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EVIDENCE
The Government has no additional evidence but relies upon the testimony and evidence

adduced at trial. The Government avers that Prosecution Exhibit 57 (pictures of autopsy samples)
and Prosecution 58 (police document/receipt of

lab) and Appellate Exhibit

252 (Stipulation of Expected Testimony of Dr.

as well as the testimony of Ms.

and Police Office

RELIEF REQUESTED

The Court deny the defense motion to suppress both for substantive and procedural grounds
and allow the evidence and testimony of Mrs

to be considered by the panel.

//s//

JASON L. JONES
CAPT. JAGC, USN

*****************************************************************************
I certify that I have served a true copy via e-mail of the above o n the Court and Defense Counsel
on 24 April 2022.

//s//

JASON L. JONES

CAPT, JAGC. USN
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NAVY-MARINE CORPS TRIAL JUDICIARY
JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL
UNITED STATES
v.
CRAIG R. BECKER
LT/O-3
U.S. NAVY

DEFENSE MOTION TO RECUSE TRIAL
JUDGE AND TRIAL COUNSEL
DATE 11 August 2022

1. Nature of Motion
Pursuant to Rule for Courts-Martial 902(b)(3), the defense moves to have the military
judge disqualify himself from hearing a post-trial motion to dismiss all charges and
specifications in the case of United States v. LT Craig R. Becker, because he will become a
witness in the proceeding. In addition, the defense moves to recuse trial counsel from further
acting as government counsel in any capacity in this case, as they, too, will be witnesses in the
proceeding.
2. Summary
The Uniform Code of Military Justice (hereinafter “UCMJ”) requires that, “a complete
record of proceedings and testimony shall be prepared in any case of a sentence of death,
dismissal, discharge, confinement for more than six months, or forfeiture of pay for more than
six months.” 10 U.S.C. § 854 (2022). In this case the record of trial is incomplete. The defense
has moved that all charges and specifications in this case be dismissed because the incomplete
record of trial cannot be reconstructed and LT Becker has been prejudiced by the failure to
provide a complete record of trial. As the military judge in this case, Colonel Stephen F. Keane,
will be a witness in any evidentiary hearing that will be required to determine a ruling on that
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motion, the defense requests that Colonel Keane recuse himself from hearing that motion.
Additionally, CAPT Jason L. Jones, USN, and CDR Paul T. Hochmuth, USN, served as trial
counsel for the court-martial. They will also be called as witnesses regarding the defense motion
to dismiss. Therefore, the defense requests that, in this case, they be constrained from acting as
government counsel in any capacity going forward.
3. Summary of Facts
1) Following the death of his wife, who fell out the window of their apartment in 2015,
LT Becker was charged on July 30, 2018 with Premeditated Murder in violation of Article 118,
10 U.S.C. § 918, UCMJ; two specifications of Battery in violation of UCMJ Article 128, 10
U.S.C. § 928, UCMJ; Conduct Unbecoming an Officer in violation of Article 133, 10 U.S.C. §
933, UCMJ; and three specifications of Obstructing Justice in violation of Article 134, 10 U.S.C.
§ 934, UCMJ.
2) On January 23, 2019, two additional specifications of Conduct Unbecoming an Officer
were preferred.
3) On January 25, 2019, the three specifications of Obstructing Justice were dismissed
without prejudice.
4) After a General Court Martial held in

LT Becker was convicted of

Premeditated Murder, one specification of Battery, and two specifications of Conduct
Unbecoming an Officer.
5) On April 30, 2022, he was sentenced to Life Imprisonment with the possibility of
parole, forfeiture of pay and allowances, and Dismissal from the Naval Service.
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6) In a series of email beginning on June 16, 2022, Colonel Stephen F. Keane, the trial
judge, notified defense and government counsel that audio from a December 2019 39(a) session
as well as certain documents were missing.
7) On August 9, 2022, the defense filed a motion to dismiss all charges and
specifications against LT Becker because he has been prejudiced by the incomplete record of
trial.
4. Discussion of Law
The 2019 edition of the Manual for Courts-Martial contains Rules for Courts-Martial.
Rule 902, Disqualification of military judge states:
(a) In general. Except as provided in subsection (e) of this rule, a military judge
shall disqualify himself or herself in any proceeding in which that military judge's
impartiality might reasonably be questioned.
(b) Specific grounds. A military judge shall also disqualify himself or herself in the
following circumstances:
(1) Where the military judge has a personal bias or prejudice concerning a party or
personal knowledge of disputed evidentiary facts concerning the proceeding.
(2) Where the military judge has acted as counsel, preliminary hearing officer,
investigating officer, legal officer, staff judge advocate, or convening authority as
to any offense charged or in the same case generally.
(3) Where the military judge has been or will be a witness in the same case, is the
accuser, has forwarded charges in the case with a personal recommendation as to
disposition, or, except in the performance of duties as military judge in a previous
trial of the same or a related case, has expressed an opinion concerning the guilt or
innocence of the accused.
2019 MCM 2. Chap. 9 Rule 902.
5. Argument
On December 19, 2019, an Article 39(a) session was held in the case of U.S. v. Becker.
At that hearing, Naval Criminal Investigative Service Special Agent (SA)

testified

3
Appellate Exhibit CCXCIX
Page 3 of 6

and was examined by both trial counsel and defense counsel. When the Record of Trial was
being assembled, it was discovered that the tape containing SA

testimony was missing.

The defense has moved that all charges and specifications against LT Becker be
dismissed with prejudice because the missing testimony is both quantitatively and qualitatively
substantial and LT Becker is prejudiced by its absence. At any motion hearing, the trial judge,
Colonel Stephen F. Keane, will be called as a witness by the defense. In accordance with
R.C.M. 902, the military judge “shall…disqualify himself…in the following
circumstances…Where the military judge has been or will be a witness in the same case…”.
Here, Judge Keane will be called as a witness in a post-trial hearing in this case and he must
disqualify himself.
In addition, the defense intends to call both CAPT Jason L. Jones and CDR Paul T.
Hochmuth as witnesses in the hearing that must take place with regard to the defense’s motion to
dismiss. Inasmuch as they, too, will become participants in this case, the defense respectfully
requests that the military judge rule that CAPT Jones and CDR Hochmuth can no longer act as
government counsel in any aspect of this case going forward.
6. Relief Requested
Judge Keane cannot rule on a motion when he will be a witness in a hearing on that
motion. LT Becker respectfully requests that Judge Keane disqualify himself in accordance with
R.C.M. 902(b)(3). CAPT Jones and CDR Hochmuth cannot act as government counsel when
they will be witnesses in the case. LT Becker respectfully requests that the military judge rule
that they can no longer act as government counsel in this case.
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7. Oral Argument
Unless the government concedes to this motion or the Court grants relief on the
pleadings, the Defense requests oral argument.
DATE: August 11, 2022

Respectfully submitted,
/s/David P. Sheldon
David P. Sheldon
Civilian Appellate Defense Counsel
Law Offices of David P. Sheldon, PLLC
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CERTIFICATE OF SERVICE
I hereby certify that a copy of this motion was served electronically upon the Court and
Trial Counsel on August 11, 2022.
/s/David P. Sheldon
David P. Sheldon
Civilian Appellate Defense Counsel
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NAVY-MARINE CORPS TRIAL JUDICIARY
JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

UNITED STATES
v.
CRAIG R. BECKER
LT/O-3
U.S. NAVY

DEFENSE MOTION T O D I S M I S S
ALL CHARGES AND
SPECIFICATIONS
DUE TO AN INCOMPLETE
RECORD OF TRIAL
11 August 2022

1. Nature of Motion
Pursuant to Rule for Courts-Martial 1112, the Defense moves that the military judge
immediately release LT Becker from confinement and dismiss all charges and specifications with
prejudice due to an incomplete record of trial.
2. Summary
The Uniform Code of Military Justice (hereinafter “UCMJ”) requires that, “a complete
record of proceedings and testimony shall be prepared in any case of a sentence of death,
dismissal, discharge, confinement for more than six months, or forfeiture of pay for more than
six months.” 10 U.S.C. § 854 (2022). Here, the Record of Trial is incomplete, LT Becker has
been prejudiced by this, and the military judge should immediately release LT Becker from
custody and dismiss all charges and specifications with prejudice.
3. Summary of Facts
1) Following the death of his wife, who fell out the window of their apartment in 2015,
LT Becker was charged on July 30, 2018 with Premeditated Murder in violation of Article 118,
10 U.S.C. § 918, UCMJ; two specifications of Battery in violation of UCMJ Article 128, 10
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U.S.C. § 928, UCMJ; Conduct Unbecoming an Officer in violation of Article 133, 10 U.S.C. §
933, UCMJ; and three specifications of Obstructing Justice in violation of Article 134, 10 U.S.C.
§ 934, UCMJ.
2) On January 23, 2019, two additional specifications of Conduct Unbecoming an Officer
were preferred.
3) On January 25, 2019, the three specifications of Obstructing Justice were dismissed
without prejudice.
4) After a General Court Martial held in

LT Becker was convicted of

Premeditated Murder, one specification of Battery, and two specifications of Conduct
Unbecoming an Officer.
5) On April 30, 2022, he was sentenced to Life Imprisonment with the possibility of
parole, forfeiture of pay and allowances, and Dismissal from the Naval Service.
6) In a series of email beginning on June 16, 2022, Colonel Stephen F. Keane, the trial
judge, notified defense and government counsel that audio from an Article 39(a) session on 19
December 2019, as well as certain documents, were missing. 1
7) As of the filing of this motion, a substantial portion of the audio containing testimony
of a critical witness from the 19 December 2019 Art. 39(a) session—namely, Naval Criminal
Investigative Service Special Agent (SA)

remains missing. It is unclear

whether other substantive records from the court-martial are also missing.
4. Discussion of Law
The requirement for a complete record of trial is codified in Public Law and further
explained in the Rules for Courts-Martial. As stated in law:

1

Enclosure 1.

2
Appellate Exhibit CCC
Page 2 of 88

(a) General and special courts-martial. Each general or special court-martial shall
keep a separate record of the proceedings in each case brought before it. The record
shall be certified by a court-reporter, except that in the case of death, disability, or
absence of a court reporter, the record shall be certified by an official selected as
the President may prescribe by regulation.
(b) Summary courts-martial. Each summary court-martial shall keep a separate
record of the proceedings in each case, and the record shall be certified in the
manner required by such regulations as the President may prescribe.
(c) Contents of record.
(1) Except as provided in paragraph (2), the record shall contain such matters as the
President may prescribe by regulation.
(2) In accordance with regulations prescribed by the President, a complete record
of proceedings and testimony shall be prepared in any case of a sentence of death,
dismissal, discharge, confinement for more than six months, or forfeiture of pay for
more than six months.
10 U.S.C. § 854.
The “regulations prescribed by the President” are contained in the Rules for CourtsMartial (R.C.M.). R.C.M. 1112 lists the required contents of a record of trial. They include:
(b) Contents of the record of trial. The record of trial contains the court-martial
proceedings, and includes any evidence or exhibits considered by the court-martial
in determining the findings or sentence. The record of trial in every general and
special court-martial shall include:
(1) A substantially verbatim recording of the court-martial proceedings except
sessions closed for deliberations and voting;…
(6) Exhibits, or, if permitted by the military judge, copies, photographs, or
descriptions of any exhibits that were received in evidence and any appellate
exhibits;
R.C.M. 1112(b) (2019).
R.C.M. 1112(d) provides direction on what to do if the record of trial is incomplete:
(d) Loss of record, incomplete record, and correction of record.
(1) If the certified record of trial is lost or destroyed, a court reporter shall, if
practicable, certify another record of trial.
(2) A record of trial is complete if it complies with the requirements of subsection
(b). If the record is incomplete or defective, a court reporter or any party may raise
the matter to the military judge for appropriate corrective action. A record of trial
found to be incomplete or defective before or after certification may be corrected
to make it accurate. A superior competent authority may return a record of trial to
the military judge for correction under this rule. The military judge shall give notice
of the proposed correction to all parties and permit them to examine and respond to
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the proposed correction. All parties shall be given reasonable access to any court
reporter notes or recordings of the proceedings.
(3) The military judge may take corrective action by any of the following means—
(A) reconstructing the portion of the record affected;
(B) dismissing affected specifications;
(C) reducing the sentence of the accused; or
(D) if the error was raised by motion or on appeal by the defense, declaring a
mistrial as to the affected specifications.
R.C.M. 1112(d) (2019).
"The requirement that a record of trial be complete and substantially verbatim in order to
uphold the validity of a verbatim record sentence is one of jurisdictional proportion that cannot
be waived." United States v. Henry, 53 M.J. 108, 110 (C.A.A.F. 2000).
5. Argument
On December 19, 2019, an Article 39(a)2 session was held in the case of U.S. v. Becker.
At that hearing, SA

testified and was examined by both trial counsel and defense

counsel. 3 When the Record of Trial was being assembled, it was discovered that the tape
containing SA

estimony was missing. According to the court reporter’s log, SA

testified from 9:28 until 10:25.4 It appears that she testified about actions by the
Federal Police investigation and about jurisdictional issues.
A. SA

testimony was both quantitatively and qualitatively substantial.
Substantial omissions render a record of trial incomplete, raising a presumption of

prejudice. United States v. Lashley, 14 M.J. 7, 8 (C.M.A. 1982). In order to determine the
impact of an incomplete record, the court must determine “whether the omitted material was
substantial, either qualitatively or quantitatively." United States v. Henry, 53 M.J. 108, 110
2

10 U.S.C. 839(a)
Upon information and belief, Mr.
the father of the deceased, also testified at that hearing in December
2019. However, neither former defense counsel nor LT Becker can recall the subject of the testimony. As far as is
known, the record of trial and the court reporter’s log do not contain any testimony from Mr
Here, the
defense is stymied in its effort to discuss the substantial nature of his testimony and how LT Becker is prejudiced by
its absence as Mr.
testimony is, we believe, completely missing from any record of trial.
4
Enclosure 2.
3
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(C.A.A.F. 2000). Omissions "are qualitatively substantial if the substance of the omitted material
'related directly to the sufficiency of the Government's case on the merits' and the 'testimony
could not ordinarily have been recalled with any degree of fidelity.'" Id. "Omissions are
quantitatively substantial unless 'the totality of omissions . . . becomes so unimportant and so
uninfluential when viewed in the light of the whole record, that it approaches nothingness.'" Id.
(alteration in original) (quoting United States v. Nelson, 3 C.M.A. 482, 13 C.M.R. 38, 43
(C.M.A. 1953)).
Each case is analyzed individually to decide whether an omission is substantial. United
States v. Abrams, 50 M.J. 361, 363 (C.A.A.F. 1999). "A substantial omission renders a record of
trial incomplete and raises a presumption of prejudice that the Government must rebut." United
States v. Henry, 53 M.J. 108, 111 (C.A.A.F. 2000) (citing United States v. McCullah, 11 M.J.
234, 237 (C.M.A. 1981)) (additional citations omitted). "Insubstantial omissions from a record of
trial do not raise a presumption of prejudice or affect that record's characterization as a complete
one." Id. “Therefore, if the record is not “substantially verbatim,” the appellant is prejudiced
because he or she cannot receive the appellate review he or she is statutorily entitled to receive.”
United States v. Underhill, No. NMCCA 200700144, 2007 WL 2340618, at *3 (N-M. Ct. Crim.
App. Aug. 9, 2007)
Here, the omission of SA

testimony is both qualitatively and quantitatively

substantial. Testimony regarding investigative actions by foreign law enforcement officials and
delays in asserting jurisdiction by the United States certainly relate directly to the government’s
case on the merits. As will be discussed later, that testimony will not be able to be recalled or
reconstructed with any degree of fidelity. Thus, the missing testimony is qualitatively
substantial. SA

testimony involved extensive questioning by defense counsel related to
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the defense motion to dismiss for speedy trial violations. 5 The military judge who denied that
motion relied, at least in part, on the testimony of SA

. Given that a successful defense

motion on this issue would have led to dismissal of the charges, it would be impossible to
characterize the missing testimony as “so unimportant and so uninfluential when viewed in the
light of the whole record, that it approaches nothingness” and must be considered quantitively
substantial.
As such, there is a presumption of prejudice against LT Becker. As stated by the NavyMarine Corps Court of Criminal Appeals:
We see two primary points in the post-trial process during which prejudice could
result from a record of trial that has substantial omissions: (1) the CA's action, and
(2) appellate review.
First, an accused could certainly be prejudiced at the CA's action stage by an
incomplete record of trial. Although the CA is not required to review the record of
trial, R.C.M. 1107(b)(3), the staff judge advocate or the legal officer, as the case
may be, is required to use the record of trial in determining how to advise the CA
on what action to take on the findings and sentence. R.C.M. 1106(d)(1). If an
accused claims that legal error occurred during trial, the staff judge advocate must
address that allegation at least with a summary statement of agreement or
disagreement. R.C.M. 1106(d)(4). If the record of trial is not “substantially
verbatim,” the SJAR or legal officer recommendation could be an uninformed
recommendation, thereby denying an appellant his or her full opportunity for
corrective action or clemency from the CA. See United States v. Wilson, 26 C.M.R.
3, 6, 1958 WL 3280 (C.M.A.1958)(“It is while the case is at the convening authority
level that the accused stands the greatest chance of being relieved from the
consequences of a harsh finding or a severe sentence.”).
Second, if a court-martial results in a punitive discharge or one year or more of
confinement, the accused is entitled to full appellate review of that court-martial.
Art. 66(b), UCMJ. This right to automatic appellate review must be read in
conjunction with the statutory requirement for verbatim records of trial when the
sentence triggers the automatic review. Our superior court has held that Article 19,
UCMJ, dealing with special courts-martial, “was intended to have ‘provided that if
there is a discharge for bad conduct a complete record must be made so that it can
be reviewed’ and Article 66 to have provided for the review of such cases in a
manner similar to general courts-martial.” United States v. Whitney, 48 C.M.R. 519,
520–21, 1974 WL 13848 (C.M.A.1974) (quoting Hearings on HR 2498 Before a
5

Enclosure 3.
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Subcomm of the House Comm on Armed Services, 81st Cong, 1st Sess 963
(1949)).
Therefore, if the record is not “substantially verbatim,” the appellant is prejudiced
because he or she cannot receive the appellate review he or she is statutorily entitled
to receive.
United States v. Underhill, 2007 WL 2340618, at *2–3 (N-M. Ct. Crim. App. Aug. 9, 2007).
While the ability of the Convening Authority to affect the verdict or sentence has been
removed in cases of this nature, LT Becker remains entitled to full appellate review. Without the
missing testimony, a full and fair appellate review is impossible. The omission relates directly to
the ability of the United States to even convene the court-martial, and formed a portion of the
basis for the prior judge’s ruling. An appellate court will not be able to determine the rationale
behind that judge’s rulings on issues that concern the foreign law enforcement actions or the
failure to exercise jurisdiction.6 Thus, LT Becker has been prejudiced by the lack of the
transcript and the record cannot be “substantially verbatim” without that testimony.
B. Prejudice can be overcome if the record could be reconstructed, but reconstruction is
not possible in this case.
The Court of Appeals for the Armed Forces has discussed reconstruction of the record:
A second common remedy for lost recordings is reconstructing the record. A
reconstruction occurs when the necessary actors—the military judge, with the assistance
of the parties, and relevant witnesses—act promptly and thoroughly to recreate the lost
testimony through their collective memories and notes. See Lashley, 14 M.J. at 9
(approving the military judge's attempt to reconstruct substantial lost proceedings due to
the “unusual combination of factors present” in that case). There are, however, limits to
what can be reconstructed. If the reconstruction results in a record that is equivocal such
that it leaves uncertainty as to the substance of the lost testimony, it will not suffice. See
Davenport, 73 M.J. at 378 (holding that without certainty about the substance of lost
testimony, the reconstruction fails and the transcript is not verbatim).

6

Enclosure 4.
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United States v. Tate, 2022 WL 1653496, at *4 (C.A.A.F. May 23, 2022). Here, numerous
factors militate against the ability to properly reconstruct the missing testimony in such a way
that preserves LT Becker’s rights.
i. Too much time has passed since the testimony was given.
RCM 1102(d)(1) provides that a military judge may, in the event of an incomplete record
of trial, attempt to reconstruct the missing portion. Here, that cannot be done. The events in
question took place in December of 2019. Given that more than two and a half years have
passed since the testimony was given, it is impossible to build an accurate reconstruction of what
was asked, answered, objected to, and ruled upon during the testimony. The duration of the
missing hearing, in conjunction with the length of time before reconstruction efforts commenced
would make a successful reconstruction “an almost impossible task.” United States v. Boxdale,
47 C.M.R. 351, 352 (C.M.A. 1973).
In United States v Seato, an airman was charged, inter alia, with rape. 2018 CCA LEXIS
518, at *15 (A.F. Ct. Crim. App. Oct. 26, 2018). A motions hearing was held on March 8, 2016.
Id. After the trial concluded on July 24, 2016, the court reporter discovered that the recording of
the March 8, 2016 session was missing. The military judge held an Article 39(a) hearing on
November 21, 2016, a little over seven months after the testimony was provided, to attempt to
reconstruct the missing portions of the transcript. The U.S. Air Force Court of Criminal Appeals
held that the reconstructed transcript was not substantially verbatim, stating that “the length of
time before reconstruction efforts commenced” made reconstruction impossible. Id.; see
Lashley, 14 M.J. at 9 (finding that “the prompt and thorough remedial action taken, the
assistance of the witness, and the availability of ... [a] skeletal transcript” constituted unique
circumstances to render the reconstructed record verbatim).
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A similar set of circumstances also happened in another Air Force case. There, testimony
from two Air Force Office of Special Investigations agents and motion arguments were lost.
Three months after the court-martial adjourned an Article 39(a) session was convened in an
effort to reconstruct the missing portion of the trial.
Using his trial notes, materials provided by both trial defense counsel, the court
reporter's notes, and the transcription of the first AFOSI agent's testimony to the
point of equipment malfunction, the military judge drafted a reconstruction of the
missing witness testimony in a question and answer format. The two AFOSI agents
were recalled as witnesses at the post-trial Article 39(a), UCMJ, session. The
military judge then went through each question and answer, asking the individual
witness and counsel for both parties if the reconstruction comported with what they
remembered the testimony to have been during the trial.
Despite his best efforts to reconstruct the record, the hurdles were too great. The
appellant was prejudiced by a record that could not become “substantially
verbatim” given the importance of the lost testimony and arguments, the lengthy
duration of the unrecorded portion of the trial, and the length of time between the
trial and reconstruction efforts.
United States v. Snethen, 62 M.J. 579, 580–81 (A.F. Ct. Crim. App. 2005).
ii. The length of the testimony is too long to attempt to reconstruct.
According to the court reporter’s log, SA

testimony began at 9:28 AM and

concluded at 10:25 AM. The military judge would need to attempt to reconstruct nearly an hour
of testimony. That is far too much testimony to try to reconstruct. As the Air Force Court of
Criminal Appeals said in Seeto:
Even the successful reconstruction efforts found in other cases upon which the
Government relies consistently involved no more than 15 minutes of transcript. See
United States v. Watts, 22 M.J. 909 (A.F.C.M.R. 1986) (substantially verbatim
transcript where 11 minutes of witness testimony was promptly reconstructed);
United States v. Caudill, 43 C.M.R. 924 (A.F.C.M.R. 1970) (substantially verbatim
transcript where 15 minutes of witness testimony was reconstructed).
Seeto, 2018 CCA LEXIS at *15. Any attempt to reconstruct nearly an hour’s worth of testimony
two-and-a-half years after the fact is impossible to complete and cannot survive an appeal.
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While it is true that military appellate courts have ruled that reconstructions of transcripts
and/or exhibits have overcome the presumption of prejudice, none of those cases contained the
combination of delay in attempting reconstruction, length of testimony, and effect on the entire
trial as this instance does. See, for example, United States v. Stephens, NMCM 95 00306, 1997
CCA LEXIS 537, at *10 (N-M Ct. Crim. App. Oct. 27, 1997) (finding that presumption of
prejudice was overcome, noting that missing exhibits did not relate to guilt or innocence and the
defendant pled guilty); United States v. Woods, No. NMCCA 200401704, 2005 CCA LEXIS
388, at *6-7 (N-M Ct. Crim. App. Dec. 14, 2005) (where there were two pages of transcript
missing and the Court held that the content of those pages could be reasonably determined from
the preceding and following pages and from the fact that the defendant pled guilty); United
States v. Fincher, NMCM 86 0984, 1986 CMR LEXIS 2328, at *2-3 (N-M.C.M.R. July 22,
1986) (stating that, as the summarized portion of the record of trial concerned the defendant’s
attire, counsel status, advising the defendant of right to counsel, there was no challenge to the
trial judge, and the defendant entered pleas, there was no prejudice to the defendant from the
missing transcript); United States v. Harmon, NMCM 95 00270, 1997 CCA LEXIS 263, at *2-3
(N-M Ct. Crim. App. June 23, 1997) (where sentencing exhibits were missing from the record of
trial the Court could review, pursuant to Article 66, the Court was required to take corrective
action with regard to sentencing);- United States v. Austin, No. NMCCA 200500132, 2007 CCA
LEXIS 43, at *13-14 (N-M Ct. Crim. App. Feb. 28, 2007) (noting the defendant was not
prejudiced by unrecorded 39(a) sessions as no witnesses testified during those sessions and the
only missing portion of the record pertained to arguments of counsel); United States v.
McAllister, No. NMCCA 201100085, 2011 CCA LEXIS 414, at *7-8 (N-M Ct. Crim. App. Dec.
29, 2011) (stating that a record of trial in which (1) the parties, the bailiff, and the court reporter
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were not identified on the record; (2) there was an inconsistency between the time announced by
the military judge when he closed the court for deliberations on sentence, with the time recorded
by the court reporter; and (3) portions of the sentencing argument of both counsel were reported
as being inaudible a total of sixteen times, did not amount to a substantial omission). In each of
these events, either the missing testimony was brief, the defendant had pled guilty, there was no
witness testimony, or the incompleteness related to sentencing only.
In this instance, a witness testified, there was nearly an hour of testimony, and it seems at
least some of the testimony related to a delay in the United States asserting jurisdiction and the
consequences of that delay: a shoddy investigation by a foreign country – a fundamental issue
that impacted and permeated the entire trial. In a similar case:
[d]uring presentation of its case on the merits, the Government called as a witness,
Staff Sergeant (SSgt)
an investigator for the Criminal Investigative
Division (CID) who investigated the allegations against the appellant and who
participated in the interrogation of the appellant. However, none of SSgt
testimony, prior to the submission of questions by the members, is transcribed and
contained in the record of trial. Lost and missing from the record is SSgt
being called to the stand, his swearing in, direct and cross-examination, any
objections and exchanges between the parties, any legal rulings by the military judge
and the submission of any documentary evidence…In total, it appears that at least
46 minutes of SSgt
testimony went unrecorded…the Government
contacted the military judge, trial counsel, defense counsel, and SSgt
however, none of them could recall the content of the missing testimony. Thus, the
Government was unable to provide either the missing testimony or an authorized
substitute. Since the Government cannot reconstruct the missing testimony, it is
evident that the witness' testimony is irretrievably lost…Moreover, in the absence
of an authorized substitute for the missing testimony, we cannot determine the
impact of the testimony on the appellant's court-martial, nor can we determine
whether the matter could have materially prejudiced the substantial rights of the
appellant at trial. Thus, we conclude that the omission is substantial, and the record
of trial is incomplete.
United States v. Kluemper, No. NMCCA 200602366, 2007 CCA LEXIS 348, at *5-9 (N-M Ct.
Crim. App. Aug. 30, 2007).

11
Appellate Exhibit CCC
Page 11 of 88

Here, the lack of a transcript is even more prejudicial to LT Becker, and no amount of
reconstruction can cure it. As has been mentioned, the testimony took place over two-and-a-half
years ago. Additionally, the testimony, at least in part, concerns a delay in exercising
jurisdiction by the United States which violated LT Becker’s right to a speedy trial, and the
actions of foreign authorities which led to chain of custody and other questions concerning the
validity of the government’s case. The violation of LT Becker’s right to a speedy trial and the
failure of

authorities to properly collect and maintain evidentiary materials will be issues

on appeal. Testimony on these issues was given before a different trial judge, CAPT Aaron
Rugh, JAGC, USN. That judge is the person who ruled on LT Becker’s speedy trial motion. For
the Court-Martial trial judge to attempt to use a different judge’s notes and determine how
complete the notes are, while using those notes to try and divine how that judge used the
testimony in his deliberative process, is simply several bridges too far. This would be, in effect,
hearsay within hearsay. Any reconstruction would not be reliable and would surely be rejected
by an appellate court.
6. Relief Requested
The testimony of SA

is missing and cannot be successfully reconstructed. That

missing testimony is substantial, both qualitatively and quantitatively. Without that testimony,
LT Becker cannot receive the appellate review to which he is entitled as a matter of law. Given
these circumstances, LT Becker respectfully requests that the trial judge immediately release LT
Becker from confinement and act in accordance with Rule for Court-Martial 1112(d)(3)(B) by
dismissing, with prejudice, all charges and specifications in this case.
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7. Oral Argument
Unless the government concedes to this motion or the Court grants relief on the
pleadings, the Defense requests oral argument and respectfully requests an evidentiary hearing to
identify any further missing exhibits and/or testimony from the record. The defense plans to call
the following individuals as witnesses in any evidentiary hearing:
CAPT Jason L. Jones, Trial Counsel
CDR Paul T. Hochmuth, ATC
Mr. John A Guarino, Defense Counsel
Mr. Jeremiah J. Sullivan, Defense Counsel
LN1
Colonel Stephen F. Keane, Military Judge for Court-Martial
CAPT Aaron C. Rugh, Military Judge for 39(a) session
, Court Reporter for 39(a) session
DATE: 11 August 2022

Respectfully submitted,
/s/ David P. Sheldon
David P. Sheldon
Civilian Appellate Defense Counsel
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CERTIFICATE OF SERVICE
I hereby certify that a copy of this motion was served electronically upon the C urt and
Trial Counsel on August 11, 2022.
/s/David P. Sheldon
David P. Sheldon
Civilian Appellate Defense Counsel
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NA\ TY-MARINE CORPS TRIAL JUDICIARY
J UDICIAL CIRCUIT
GENERAL COURT-MARTIAL

UNITED STATES OF AMERICA

v.

Defense Motion To Dismiss for Violation
of the Due Process Clause of the United
States Constitution

CRAIG BECKE R
LT
USN

10 September 2019

I. Nature of Motion.
The defense requests the Cotu1 to dismiss Charge II, Specification 1 because the
government has engaged in oppressive delay, which has denied the accused the opportW1ity to
present a meaningful defense.
2. Burden of Proof.
As the moving party, the defense has the burden of proof by a preponderance of the
evidence. R.C.M. 905(c).
3. Summary of Facts.
a.

Charge II, Specification 1 alleges that LT Becker strangled his wife,

at or near
b.

on or about 9 August 2013.

On 30 July 2018 , almost five years after the alleged offense (10 days before the

statute of limitations would have tolled), Charge IT, Specification 1 was preferred.
c.

The charges stem from an argument LT Becker and his wife had in a room at the

Army Lodge in the early morning hours. AE Vat ZZ.
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d.

Mrs.

approached the front desk clerk, Mr.

, who, after a

brief discussion, called the base military police ("MPs") and described the situation. SGT
a military policeman, received the call and dispatched SPC
e.

According to Mr.

which Mrs

AE Vat AAA.

, he also made a subsequent call to the MPs, during

also spoke to the MPs. AE V at BBB.

f.

Calls to the MPs are recorded, but those recordings no longer exist.

g.

Mr.

made two initial reports to law enforcement. In one, he made no

mention of injuries to Mrs.

In the other, he specifically denied that he observed injuries

AE V at BBB; AE V at CCC.

to Mrs.
h.

A subsequent statement from Mr.

marks on Mrs.
1.

to NCIS suggests that he observed red

neck. AE Vat DDD.
ln her statement to law enforcement at 0649, Mrs.

stated that LT Becker

"put his hands around my neck and pushed down. He did not squeeze as to leave marks, he only
pushed down hard against the bed so that 1 could not breathe." AE Vat EEE.

J.

Mrs.

also reported that LT Becker took her identification and credit cards

from her waller. Id.
k.

In response to clarifying questions from law enforcement, Mrs.

stated she

had no visible injuries, that she had consumed 4 glasses of wine, and that she was taking
medication for migraines and anxiety. Id.

!.

Mrs.

m.

In that statement Mrs.

made a subsequent statement that same day at 1902. AE V at FFF.
stated that her initial statement was "written under

extreme duress" and was factually incorrect in several regards. Id.
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n.

Mrs.

stated that her accusations that LT Becker had stolen her

identification and credit cards was incorrect, and he "in fact had not." Instead, her accusations
about her belongings were the result of being "upset and disoriented," and lacking "pertinent
information." Id.
o.

Mrs.

further stated that she was "coerced" to make a statement by law

enforcement because she was told "my husband was in another room and also writing his
(statement]." Her statement, therefore, was not a statement that "would accurately reflect my
recollection or view of the situation and those involved."
p.

Mrs.

Id.

also told a Family Advocacy Committee that she misinterpreted the

incident, resulting in the Committee closing the case. AE V at OGG.

q.

Mrs.

made a subsequent statement to NCIS on 14 November 2013 "for

clarification purposes." AE Vat HHH.

r.

stated, "My initial assessment of the events

In that sworn statement, Mrs.

that transpired on or around Aug 9 was significantly skewed by being on
migraine medication for 8 mos... I was severely paranoid, had 1.ost 20 lbs, [and] experienced
personality change. At the Lime I believed that my husband was trying to harm me when in
reality he was trying to keep me from harming myself or him and he was trying to deescalate the
situation. He DID NOT choke me or hurt me in any way and I made statements indicating that I
thought he did due to my altered state of mind (medication induced)." id.
s.

LT Becker has been interviewed multiple times in connection with this incident

and has consistently disclaimed accusations that he choked his wife or was violent in anyway.

AE V at ZZ; AE V at GGG.
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t.

In November 2013, NCIS briefed Colonel

LT Becker's

Commanding Officer, regarding the status of the investigation, and Colonel

advised that

the command did not intend to take any judicial/administrative action. AE Vat CCC.
u.

No investigative steps were taken after Colonel

November 2013

advisement, and the case was formally closed by NCIS on 3 June 2014 citing "lack of evidence
of a crime" and the "command's decision to take no judicial/administrative action against LT
Becker." AE V at ZZ.
v.

Mrs.

, an exculpatory witness for Charge II, Specification 1, died on 8

October 2015.
w.

In addition to Mrs.

being deceased, the government has been unable to

locate law enforcement notes from the interviews of Mrs.

and other witnesses from the

Army Lodge, its case activity log, and the recordings of the emergency calls and witness
interviews. AE V at CCC.
4. Discussion.
A. Due Process Requires that the Court Dis miss Charge II, Specification 1 Because the
Government Has Denied the Accused a Meaningful Opportunity to Present a
Complete Defense.

The Court should dismiss the proceedings because the Government has offended due
process. Due process requires that criminal prosecutions comport with prevailing notions of
fundamental fairness. California v. Trombetta, 467 U.S. 479,485, 104 S. Ct. 2528, 2532 (1984).
The Supreme Court has interpreted this standard of fairness to require that criminal defendants
be afforded a meaningful opportunity to present a complete defense. Id. Oppressive delay by the
Government that inhib its a defendant from presenting a complete defense violates Due Process.

United States v. Lovasco, 431 U.S. 783, 789, 97 S. Ct. 2044, 2048 ( 1977). Here, the Government
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has denied the accused a meaningful opportunity to present a complete defense by engaging in
egregious pre-accusation delay. The Accused is permanently prejudiced because the primary,
exculpatory witnesses, recordings of calls to law enforcement, and case notes have been lost.

1. The Government has Violated Due Process Through Egregious Pretrial Delay That
Fails to Uphold Prevailing Standards of Fundamental Fairness.
The Government has offended due process because it violated prevailing standards of
fundamental fairness by waiting nearly 5 years to prefer charges. The Due Process Clause of the

5th Amendment provides speedy trial protection against pre-accusation delay in circwnstances
where the statute of limitations is insufficient by itself. United States v. Reed, 41 M.J. 449,451
(C.A.A.F. 1995). 1 The right to a speedy trial under the due process clause of the 5th Amendment
requires dismissal when the defendant proves: 1) egregious delay or intentional tactical delay;
and 2) actual prejudice. Id at 452.

The Government engaged in egregious pre-accusation delay by waiting nearly 5 years to
prefer charges. The Government engages in egregious delay when delay is incurred in reckless
disregard of circumstances, known to the prosecution, suggesting that there existed an
appreciable risk that delay would impair the ability to mount an effective defense. Reed, 41 M.J.
at 452.
The Government's reasons for the delay are unfair by the standard established by the
Supreme Court of the United States. See United States v. Lovasco, 431 U.S. 783, 97 S. Ct. 2044
(1977). In considering the due process ramifications of pre-accusation delay, the court in

lovasco determined that delay is not fundamentally unfair when it is the result of the

1 The statute oflimitations protects individuals from having to defend themselves against charges when the basic
facts may have become obscured by the passage of time and to minimize the danger of official punishment because
of acts in the far-distant past. United States v. Reed, 41 M.J. 449,451 (C.A.A.F. 1995), quoting Toussie v. United
States, 397 U.S. 112, 90 S, Ct. 858 ( 1970).
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government developing a case against a defendant. Id. at 792-94. In the present case, the
Government cannot honestly say that its pre-accusation delay was the result of building a case
against the accused. The case was formally closed in June 2014. For all intents and purposes,
however, the investigation was closed in November 2013 when Mrs.

told NCIS what she

had previously told the MPs-that she ove1Teacted to the situation, and that her husband had not
choked her. At that point, LT Becker's Commanding Officer dete1mined that he would take no
administrative or judicial action.
Now, five years later and absent the only witness to the alleged offense, the government
asserts that it somehow has the evidence it needs to finally take action on this charge. This court
should view the resuscitation of this five year old charge for what it is-a tool to prop up the
more serious charged offenses and to avoid obvious problems with such evidence under M.R.E.
404(6). As such, there is no legitimate justification for this delay. The pre-accusation delay is
unfair by constitutional standards; therefore, it violates due process.
Prejudice is inherent in this type of delay. The court in Lovasco recognized this
prejudice, reasoning that prolonged legal processes occasioned by premature accusations
"imerfere with the defendant's liberty, disrupt his employment, drain his financial
resources, curtail his associations, subject him to public obloquy, and create anxiety in him, his
family and his friends." Lovasco, 431 U.S. 791.
Indeed all of the above apply to LT Becker who has suffered with the stigma of these
accusations for almost five years. But, the prejudice in this case, extends well beyond the
personal prejudice recognized in Lovasco. Here, exculpatory evidence has been lost.
The Constitution guarantees access to evidence as part of providing an accused the right
to a meaningful opportunity to present a complete defense. California v. Trombetta, 467 U.S.
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4 79, 485, 104 S. Ct. 2528, 2532 (1984). This is loosely referred to as the accused's right of
constitutionally guaranteed access to evidence. Id ln some cases, the Supreme Court has held
this guarantee to include a right of access to exculpatory evidence even when the evidence is
beyond the Government's possession. See Valenzuela-Bernal, 458 U.S. 858 (1982) (Government
deportation of defense witnesses could offend the due process clause because it diminishes the
opportunity to put on an effective defense.); United States v. Lovasco, 431 U.S. 783, 97 S. Ct.
2044 (1977) (Government delay in indicting the accused could violate due process if the delay
diminishes the accused's opportunity to put on an effective defense.). The defense may establish
prejudice by showing: (1) the actual loss of a witness, as well as "the substance of their
testimony and the efforts made to locate them or (2) the loss of physical evidence." United

States v. Reed, 41 M.J. 449, 452 (C.A.A.F. 1995). Here, the defense has demonstrated both.
Beca1.1se the government waited nearly five years to charge LT Becker with this offense,
the death of Mrs.
Mrs.

has caused the defense to lose a percipient, exculpatory witness. As

confinned in multiple statements to law enforcement and to FAP counselors, the

accused did not choke her. Rather, LT Becker "was trying to deescalate the situation. He 0[0
NOT choke me or hmi me in any way and I made statements indicating that I thought he did due
to my altered state of mind (medication induced)." AE Vat HHH (emphasis and punctuation in
the original).

ln addition to the loss of Mrs.

multiple items related to the investigation of this

incident have also been lost, including recordings of calls from Mrs

nd Mr.

(the front desk clerk) in the immediate aftermath of the incident. Given the inconsistent
statements made by both Mrs.

and Mr.

these recordings would provide the

7
Appellate Exhibit XXXVII
7 of 13
Appellate ExhibitPage
CCC

Page 69 of 88

defense the ability to impeach Mr.

and any evidence presented by the government to

support the charged offense.
The passage of time bas also impacted the memories of the witnesses who are crucial to
the defense's ability to challenge the charged offense and to litigate the government's attempt to
admit hearsay statements. First. Mr.

memory has deteriorated and been exposed to

influences which now cause him report observations and signs of injuries that he, and other
and the law enforcement responding to the call, specifically

witnesses, including Mrs.

disclaimed close in time to the incident. Given that, there is no question that the accused has
been prejudiced by the government's delay.
Law enforcement personnel who received reports of this incident, including Mr.
and Mr.

now claim no memory of what they were told. Mr.

the Desk Sargent who received the initial reports and calls from Mr.

was

and Mrs.

and was in charge of dispatch. He was also present for LT Becker's statement. As he now has
no memory of the substance of these conversations, he is unable to impeach any hearsay
statements introduced against LT Becker or any testimony by Mr.

He is also unable to

provide any prior consistent statements of LT Becker. Mr.

was the officer who responded

to the Army Lodge and made the initial contact with Mrs.

He has no independent

memory of any of the statements made to him at the Army Lodge by Mrs.
As with Mr.

Mr.

or Mr.

impaired memory precludes him from

impeaching any hearsay statements introduced against Mr

or any testimony from Mr.

but it also impairs the defense's ability to fully litigate the government's attempts to
introduce hearsay statements of
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Finally, the passage of time has resulted in all NCIS case notes and activity logs to be lost
or destroyed. The absence of the notes prevent the defense from obtaining potentially
impeaching information for any of the witnesses interviewed, including Mr.

. The

absence of the case log, prohibits the defense from attacking the quality of the NCIS
investigation because there is no objective record of the investigative steps and leads that NCIS
pursued ( or ignored).

In short, any judicial system which prioritizes fairness and due process cannot endorse
practices whereby the government intentionally delays prosecution, evidence is lost, and the
government's case is, as a result, strengthened. Because that is what happened here, the cou1t
should d ism iss Charge II, Specification 1.

B. Should the Court Not Dismiss for Constitutional Due Process Violations, the Court
Should Abate the Proceedings in Accordance With R.C.M. 703{b)(3) Due to the
Unavaila bility of K ey Defense Witnesses
Article 46 of the UCMJ provides that both counsel and the court, ·'shall have equal
opportunity to obtain witnesses and other evidence in accordance with such regulations as the
President shall prescribe.'· 10 U.S.C. § 846. The regulations prescribed by the President are
enumerated in R.C.M. 703 which addresses the production of w itnesses. ln relevant part, R.C.M.
703(b)(3) provides the following:

Unavailable witness. Notwithstanding subsections (b)( l ) and (2) of
this rule. a party is not entitled to the presence of a [*133) witness
who is unavailable within the meaning of Mil. R. Evid. 804(a).
However. if the testimony ofa witness who is unavailable is
such central importance to an issue that it is essential to a fair trial,
and if there is no adequate substitute for such testimony, the
military judge shall grant a continuance or other relief in order to
attempt to secure the witness' presence or shall abate the
proceedings, unless the unavailability of the witness is the fault of
or could have been prevented by the requesting party.

or

9
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This rule is derived, in part from United States v. Daniels, 48 C.M.R. 655. 656-57

( 1974 ). The court-martial in Daniels was held in Belgium. and, despite reasonable efforts by the
government, the U.S. citizen victim could not be compellet.1 to appear through either U.S. or
process. As suchi the Court of Military appeals held that Daniels' right to a fair trial was
gravely impaired when the military _judge allowed the case to proceed in the absence of the
v.~tness, and ultimately held that '·the military judge had no constitutional alternative except to
abate the proceedings .., Id.
[n that case, the accused was convicted of aHempted carnal knowledge of an underage,
U.S. military-dependent female in

, where the court-martial was held. Daniels requested

the victim be cal led as a defense witness. but, despite reasonable efforts, the Government was
unable to compel the attendance of lhe victim through the exercise of either U.S. process or that
of the

Government. Dcm;e/s, 48 C.M.R. at 656-57. The Court of Military Appeals held

that Daniels' right to a lair trial was "gravely impaired" when the military judge allowed the trial
lo

continue and staled. "In the absence of specific statutory or regulatory authority to compel ...

the victim's testimony as a defense witness, and so long as her voluntary presence could not be
secured. we believe the military judge had no constitutional alternative except to abate the
proceedings." ld at 657. In short, the acct1sed was clep1ived of the right "to have compulsory
process for obtaining witnesses in his favor" a<; guaranteed in the Sixth Amendment." Id.
The same result is warranted here. Mrs.

an alleged victim who has also provided

exculpatory statements, is unav~1ilable. It is impossible to imagine a witness that would be of
greater '·central importance to an issue that is essential to a fair trial" than this witness.
As no straight-faced argument can refute the central importance of these witnesses, the
government may argue that an adequate substitute is available. That argument, however, also
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fails. In United Stares v. Eiland, the military judge was faced with the unavailability of two
witnesses who he found to be of central importance to a fair trial. 39 M.J. 566 (C.M.R. 1993).
In that case, the Court of Military Review upheld the military judge's finding that the witnesses'
testimony "is not of a nature that would readily adapt itself to written testimony, to stipulations
of fact or things of that nature. Tf I were the fact-finder, l would have grave difficulty in deciding
what weight, if any, to give to the testimony of ... these two witnesses without actuaJly seeing
them testify and making some judgments about them and their credibility in the course of that
observation." Here, too, even iflhe defense was pennitted Lo offer Mrs.
statements, the members, not having the opportunity to observe Mrs.

exculpatory
and her demeanor,

would have no sense of what weight to give to such a statement.
·'As a general rule, a stipulation may no! be accepted into evidence unless the military
judge is satisfied that the parties consent to its admission ... A stipulation. whether of fact or
testimony, seems to be among the least acceptable of the possible substitutes for live testimony.
Unlike a deposition or former testimony. there is no oppo1tunity for cross-examination or even
complete questioning. The substance of a stipulation is often the result of negotiation rather than
the actual words of !he potential witness and, as a result, often becomes a compromise derived
from the strengths or weaknesses in the bargaining positions of the parties." ld.; R.C.M. 811 (c).
The defense. however. must acknowledge that this rule is not entirely inelastic.
Relevant factors have been identified to assist with resolving these issue such as "the issues
involved in the case and 1he importance of the requested witness to those issues; whether the
witness is desired on the merits or the sentencing portion of the trial; whether the witness'
testimony would be merely cumulative; and the availability of alternatives to the personal
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appearance of the witness, such as deposition, interrogatories, or previous testimony.'' United

States v. Tangpuz, 5 M.J. 426,429 (C.M.A. 1978).
All of these factors. hO\l,ever, weigh in favor of abatement. This witness is relevant on
the me1its, as the basis for a defense theory that Mrs.

overreacted to an argument under

the influence of medication. No evidence is more crucial to the defense's case, and, in fact, no
other witness can possibly provide the same or similar information to the cou11. Additionally,
there are no depositions, intcnogatorics, or previous testimony which can be offered.
Finally, the government may assert that protections of R.C.M. 703(b)(3) should not be
afforded to the accused because the unavailability of Mrs.

is the fault of the accused. The

presumption of innocence. however. says otherwise. To find that the accused caused Mrs.
unavailability would turn this basic principle of'justice on its head, parlicularly in lhis
committed suicide.

case where the facts point strongly toward the conclusion that Mrs.
There are no eye-witnesses to the incident resulting in Mrs.

death, no physical evidence

had a long struggled with issues related to her

to suggest a struggle took place. and Mrs.

5. Relief Requested.

The defense respectfully requests the Comi dismiss Charge II, Specification 1. In the alternative,
the court should permanently abate the proceedings.
6. Enclosu res.
ZZ- Report of Investigation, dtd 3 June 2014
AAA. - Statement of Sgt
BBB - Statement of
CCC - Report of lnvesti gation, dtd 6 February 2014
DDD-TBD
EEE - Statement of
(first written statement)
FFF - Statement of
second written statement)
GGG - Report of Family Advocacy Interview
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HHH - Statement of

(third written statement)

7. Oral Argument.
The defense requests oral argument on this motion.

Detailed Military Defense Counsel

CERTIFICATE OF SERVICE
I hereby certify that a copy of this motion was served electronically on Trial Counsel and
the Courl on l O September 2019.

~M.Davis
Detailed Military Defense Counsel
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NAVY-MARINE CORPS TRIAL JUDICIARY
JUDICIAL CIRCUIT
COURT-MARTIAL

UNITED STATES
v.
CRAIG R. BECKER
LT/O-3, USN

DEFENSE MOTION NONCONCURRING WITH
RECONSTRUCTED TRANSCRIPT
AUGUST 26, 2022

1. Nature of Motion
Pursuant to Rule for Courts-Martial 1112(d), the Defense notifies the military judge that
it does not concur with the proposed reconstructed transcript and renews its motion that the
military judge immediately release LT Becker from confinement and dismiss all charges and
specifications with prejudice due to an incomplete record of trial.
2. Summary
The Uniform Code of Military Justice (hereinafter “UCMJ”) requires that, “a complete
record of proceedings and testimony shall be prepared in any case of a sentence of death,
dismissal, discharge, confinement for more than six months, or forfeiture of pay for more than
six months.” 10 U.S.C. § 854 (2022). Here, the Record of Trial is incomplete. Although the
military judge has attempted to reconstruct the record, the reconstruction drafted by him fails to
capture the missing testimony. LT Becker has been prejudiced by this, and the military judge
should not attempt to certify the record of trial using this flawed reconstruction and he should
immediately release LT Becker from custody and dismiss all charges and specifications with
prejudice.
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3. Summary of Facts
1) Following the death of his wife, who fell out the window of their apartment in 2015,
LT Becker was charged on July 30, 2018 with Premeditated Murder in violation of Article 118,
10 U.S.C. § 918, UCMJ; two specifications of Battery in violation of UCMJ Article 128, 10
U.S.C. § 928, UCMJ; Conduct Unbecoming an Officer in violation of Article 133, 10 U.S.C. §
933, UCMJ; and three specifications of Obstructing Justice in violation of Article 134, 10 U.S.C.
§ 934, UCMJ.
2) On January 23, 2019, two additional specifications of Conduct Unbecoming an Officer
were preferred.
3) On January 25, 2019, the three specifications of Obstructing Justice were dismissed
without prejudice.
4) After a General Court Martial held in

LT Becker was convicted of

Premeditated Murder, one specification of Battery, and two specifications of Conduct
Unbecoming an Officer.
5) On April 30, 2022, he was sentenced to Life Imprisonment with the possibility of
parole, forfeiture of pay and allowances, and Dismissal from the Naval Service.
6) In a series of email beginning on June 16, 2022, Colonel Stephen F. Keane, the trial
judge, notified defense and government counsel that audio from an Article 39(a) session on 19
December 2019, namely the testimony of Naval Criminal Investigative Service Special Agent
(SA)

as well as certain documents, were missing.
7) On August 15, 2022, Colonel Keane forwarded a draft reconstruction of SA

testimony to government trial counsel, defense counsel, and appellate defense counsel. Colonel

2
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Keane also included a copy of the court reporter’s notes for that session. He asked all counsel
for their comments by August 19, 2022.
8) As of the filing of this motion, SA

recorded testimony from the 11

December 2019 1 Art. 39(a)2 session remains missing. It is unclear whether other substantive
records from the court-martial are also missing.
4. Discussion of Law
The requirement for a complete record of trial is codified in Public Law and further
explained in the Rules for Courts-Martial. As stated in law:
(a) General and special courts-martial. Each general or special court-martial shall
keep a separate record of the proceedings in each case brought before it. The record
shall be certified by a court-reporter, except that in the case of death, disability, or
absence of a court reporter, the record shall be certified by an official selected as
the President may prescribe by regulation.
(b) Summary courts-martial. Each summary court-martial shall keep a separate
record of the proceedings in each case, and the record shall be certified in the
manner required by such regulations as the President may prescribe.
(c) Contents of record.
(1) Except as provided in paragraph (2), the record shall contain such matters as the
President may prescribe by regulation.
(2) In accordance with regulations prescribed by the President, a complete record
of proceedings and testimony shall be prepared in any case of a sentence of death,
dismissal, discharge, confinement for more than six months, or forfeiture of pay for
more than six months.
10 U.S.C. § 854.
The “regulations prescribed by the President” are contained in the Rules for CourtsMartial (R.C.M.). R.C.M. 1112 lists the required contents of a record of trial. They include:
(b) Contents of the record of trial. The record of trial contains the court-martial
proceedings, and includes any evidence or exhibits considered by the court-martial
in determining the findings or sentence. The record of trial in every general and
special court-martial shall include:
1

In the defense Motion to Dismiss and Motion to Recuse Trial Participants, submitted to the military judge, trial
counsel, and defense counsel via email on August 11, 2022, the date of the 39(a) hearing in question was mistakenly
identified as December 19, 2019.
2
10 U.S.C. 839(a).
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(1) A substantially verbatim recording of the court-martial proceedings except
sessions closed for deliberations and voting;…
(6) Exhibits, or, if permitted by the military judge, copies, photographs, or
descriptions of any exhibits that were received in evidence and any appellate
exhibits;
R.C.M. 1112(b) (2019).
R.C.M. 1112(d) provides direction on what to do if the record of trial is incomplete:
(d) Loss of record, incomplete record, and correction of record.
(1) If the certified record of trial is lost or destroyed, a court reporter shall, if
practicable, certify another record of trial.
(2) A record of trial is complete if it complies with the requirements of subsection
(b). If the record is incomplete or defective, a court reporter or any party may raise
the matter to the military judge for appropriate corrective action. A record of trial
found to be incomplete or defective before or after certification may be corrected
to make it accurate. A superior competent authority may return a record of trial to
the military judge for correction under this rule. The military judge shall give notice
of the proposed correction to all parties and permit them to examine and respond to
the proposed correction. All parties shall be given reasonable access to any court
reporter notes or recordings of the proceedings.
(3) The military judge may take corrective action by any of the following means—
(A) reconstructing the portion of the record affected;
(B) dismissing affected specifications;
(C) reducing the sentence of the accused; or
(D) if the error was raised by motion or on appeal by the defense, declaring a
mistrial as to the affected specifications.
R.C.M. 1112(d) (2019).
"The requirement that a record of trial be complete and substantially verbatim in order to
uphold the validity of a verbatim record sentence is one of jurisdictional proportion that cannot
be waived." United States v. Henry, 53 M.J. 108, 110 (C.A.A.F. 2000).
5. Argument
On December 11, 2019, an Article 39(a)3 session was held in the case of U.S. v. Becker.
At that hearing, SA

testified and was examined by both trial counsel and defense

counsel. When the Record of Trial was being assembled, it was discovered that the tape

3

10 U.S.C. 839(a)
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containing SA

testimony was missing. According to the court reporter’s log, SA

testified from 9:28 until 10:25.
The military judge has attempted to reconstruct the missing portion of the record which
included the lengthy testimony of SA

during which she was questioned by trial counsel

and defense counsel on a variety of subjects. The Court of Appeals for the Armed Forces has
discussed reconstruction of the record:
A second common remedy for lost recordings is reconstructing the record. A
reconstruction occurs when the necessary actors—the military judge, with the
assistance of the parties, and relevant witnesses—act promptly and thoroughly to
recreate the lost testimony through their collective memories and notes. See
Lashley, 14 M.J. at 9 (approving the military judge's attempt to reconstruct
substantial lost proceedings due to the “unusual combination of factors present” in
that case). There are, however, limits to what can be reconstructed. If the
reconstruction results in a record that is equivocal such that it leaves uncertainty as
to the substance of the lost testimony, it will not suffice. See Davenport, 73 M.J. at
378 (holding that without certainty about the substance of lost testimony, the
reconstruction fails and the transcript is not verbatim).
United States v. Tate, 2022 WL 1653496, at *4 (C.A.A.F. May 23, 2022). Here, the attempted
reconstruction by a military judge leaves uncertainty as to the substance of the lost testimony.
A. The reconstruction is incomplete.
RCM 1102(d)(1) provides that a military judge may, in the event of an incomplete record
of trial, attempt to reconstruct the missing portion. The reconstruction attempted by the military
judge is incomplete. The military judge has apparently used the court reporter’s log and notes
but the result does not match up with them. For example, the first paragraph of the
reconstruction, when read aloud in a normal speaking rhythm, takes about 12 seconds. However,
the reporter’s log shows that the testimony lasted for 42 seconds. Thus, there is at least 30
seconds missing.

5
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B. The reconstruction is deceptive.
The military judge appears to have taken sentence fragments from the log and notes from
the court reporter to try to reconstruct the testimony of SA
appears to be a narrative of SA

. In doing so, the result

answers. That is deceptive. The military judge has

inferred words and statements that are not on any document in order to make the sentence
fragments and notes readable but the result is not what SA
judge’s guess as to what SA

said, it is merely the military

said. Each separate paragraph takes significantly less time

to read aloud than the report’s log shows the testimony lasted. Obviously, a great deal is missing
from the attempted reconstruction.
C. The military judge was not present for the testimony he is trying to reconstruct.
The current military judge, Colonel Keane, was only assigned to the case after the
original military judge Captain Aaron Rugh was removed and given a new assignment. It was
CAPT Rugh who presided over the Article 39(a) session on December 19, 2019. Colonel
Keane’s attempt to reconstruct the testimony is handicapped by the fact that he has no memory
of the event upon which he can rely. Instead, he is relying on the court reporter’s log and notes.
Anything in the reconstruction that is not in the notes or log is, therefore, an invention by
Colonel Keane based on nothing but his imagination. For example, the first paragraph of the
cross-examination, on draft page 458, reads: “When the

were investigating the case, I

assisted in any way requested. I did not have a role in the case.” The court reporter log at
9:38:55 reads: “assisting in any way” and at 9:39:01 reads: “didn’t have a role in the case.” The
notes seems to say “lead agent – initially liaison.” Given the dearth of testimony surrounding the
phrases, the true testimony could very well have been “I was not assisting in any way. I did not
have a role in the case.”

6
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D. The reconstruction in no way resembles a substantially verbatim transcript.
The reconstruction strings together sentence fragments from the log and parts of the court
reporter’s notes. The resultant document is simply a series of supposed statements made by SA
. There is absolutely no indication as to what those supposed statements are responding
to. For example, in the court reporter log, between 9:46:02 and 9:47:01, it reads: “not involved
in any of that”; “not aware”; “can’t remember”; “not that I recall specifically”; and “speedy trialdo not aware – if I was do not recall”. On page 459 of the reconstruction, the second paragraph
seems to be applicable to this period of testimony. It reads: “I was not involved in any of that.
This was not my investigation at the time.” Nowhere does the “substantially verbatim” transcript
even mention SA

unawareness or inability to remember; and, of course, it does not

mention what she is unaware of or what she can’t remember.
E. Defense counsel from the court-martial do not concur with the reconstruction.
LT Becker was represented by both military and civilian defense counsel. His military
counsel was then-CDR John A. Guarino. His civilian defense counsel was Mr. Jeremiah J.
Sullivan. Both of them were present at the December 11, 2019 39(a) hearing. Both attorneys
heard the questioning of SA

by trial counsel. Both attorneys asked questions of SA

They have reviewed the reconstruction attempt by the military judge. Both attorneys
have written affidavits stating that the attempted reconstruction does not result in a complete
record of trial. The affidavits are attached to this motion as Enclosure 1 and 2.
F. The reconstruction cannot survive an appeal.
While it is true that military appellate courts have ruled that reconstructions of transcripts
and/or exhibits have overcome the presumption of prejudice, none of those cases contained the
combination of delay in attempting reconstruction, length of testimony, and effect on the entire
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trial as this instance does. See, for example, United States v. Stephens, NMCM 95 00306, 1997
CCA LEXIS 537, at *10 (N-M Ct. Crim. App. Oct. 27, 1997) (finding that presumption of
prejudice was overcome, noting that missing exhibits did not relate to guilt or innocence and the
defendant pled guilty); United States v. Woods, No. NMCCA 200401704, 2005 CCA LEXIS
388, at *6-7 (N-M Ct. Crim. App. Dec. 14, 2005) (where there were two pages of transcript
missing and the Court held that the content of those pages could be reasonably determined from
the preceding and following pages and from the fact that the defendant pled guilty); United
States v. Fincher, NMCM 86 0984, 1986 CMR LEXIS 2328, at *2-3 (N-M.C.M.R. July 22,
1986) (stating that, as the summarized portion of the record of trial concerned the defendant’s
attire, counsel status, advising the defendant of right to counsel, there was no challenge to the
trial judge, and the defendant entered pleas, there was no prejudice to the defendant from the
missing transcript); United States v. Harmon, NMCM 95 00270, 1997 CCA LEXIS 263, at *2-3
(N-M Ct. Crim. App. June 23, 1997) (where sentencing exhibits were missing from the record of
trial the Court could review, pursuant to Article 66, the Court was required to take corrective
action with regard to sentencing);- United States v. Austin, No. NMCCA 200500132, 2007 CCA
LEXIS 43, at *13-14 (N-M Ct. Crim. App. Feb. 28, 2007) (noting the defendant was not
prejudiced by unrecorded 39(a) sessions as no witnesses testified during those sessions and the
only missing portion of the record pertained to arguments of counsel); United States v.
McAllister, No. NMCCA 201100085, 2011 CCA LEXIS 414, at *7-8 (N-M Ct. Crim. App. Dec.
29, 2011) (stating that a record of trial in which (1) the parties, the bailiff, and the court reporter
were not identified on the record; (2) there was an inconsistency between the time announced by
the military judge when he closed the court for deliberations on sentence, with the time recorded
by the court reporter; and (3) portions of the sentencing argument of both counsel were reported
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as being inaudible a total of sixteen times, did not amount to a substantial omission). In each of
these events, either the missing testimony was brief, the defendant had pled guilty, there was no
witness testimony, or the incompleteness related to sentencing only.
In this instance, a witness testified, there was nearly an hour of testimony, and it seems at
least some of the testimony related to a delay in the United States asserting jurisdiction and the
consequences of that delay: a shoddy investigation by a foreign country – a fundamental issue
that impacted and permeated the entire trial.
6. Relief Requested
The testimony of SA

s missing and cannot be successfully reconstructed. That

missing testimony is substantial, both qualitatively and quantitatively. Without that testimony,
LT Becker cannot receive the appellate review to which he is entitled as a matter of law. Given
these circumstances, LT Becker respectfully requests that the trial judge immediately release LT
Becker from confinement and act in accordance with Rule for Court-Martial 1112(d)(3)(B) by
dismissing, with prejudice, all charges and specifications in this case.

DATE: August 26, 2022

Respectfully submitted,
/s/ David P. Sheldon
David P. Sheldon
Civilian Appellate Defense Counsel
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CERTIFICATE OF SERVICE
I hereby certify that a copy of this motion was served electronically upon the Court and Trial
Counsel on August 26, 2022.
/s/David P. Sheldon
David P. Sheldon
Civilian Appellate Defense Counsel
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NAVY-MARINE CORPS TRIAL JUDICIARY
JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

UNITED STATES
GOVERNMENT
RESPONSE TO
DEFENSE POST-TRIAL
MOTION TO DISMISS

V.

CRAIG BECKER

LT
USN

The Court should deny the defense post-trial motion to dismiss for lack of verbatim transcript.
The transcript is a verbatim record of trial in accordance with United States v. Tate, 2022
C.A.A.F. LEXIS 381 (C.A.A.F. 2022) and R.C.M. 1114. The accused’s record of trial provides
for appellate review under Article 66, U.C.M.J.
FACTS

The Government concurs with defense facts (1) – (5).
The Government avers the following:
1. On 11 December 2019 Naval Criminal Investigative Service Special Agent
was called to testify at an Article 39a session. The members were absent. Her testimony was not
aimed at one single motion.

LAW
A verbatim transcript is required for any general court-martial where the adjudged
sentence includes confinement for more than six months or dismissal. R.C.M. 1114(a)(1)(2019
MCM). A transcript need not be actually verbatim but will suffice when it is substantially
verbatim. United States v. Davenport, 73 M.J. 373 (C.A.A.F. 2014). “To determine whether a
transcript is verbatim, the threshold question is whether the omitted material was qualitatively or
quantitatively substantial. "Insubstantial omissions from a record of trial . . . do not affect its
characterization as a verbatim transcript”. An omission is qualitatively substantial when it
directly relates to the sufficiency of the government's evidence on the merits and cannot be
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recalled with any degree of fidelity. Omissions are quantitatively substantial unless the "totality
of the omissions in [the] record becomes so unimportant and so uninfluential when viewed in
light of the whole record, that it approaches nothingness." United States v. Tate, 2022 CAAF
Lexis, 381, 390 (C.A.A.F 2022)(internal citations omitted.)
Once a portion of the record trial is discovered missing the military judge may consider
the remedy of reconstruction. Reconstruction is done with notes, collective memories, and input
of the parties. Reconstruction is authorized per R.C.M. 1111(d)(3)(A).

RECONSTRUCTION DISCUSSION

The missing portion of the record of trial dates from 2019 but was discovered post-trial in
2022. Thus the remedy of a mistrial during trial or starting anew are both inappropriate and
impractical. The lack of a verbatim Article 39a had no impact on the presentation of information
and evidence to the panel at trial. All parties knew of and participated in the Article 39a and
governed themselves accordingly at trial. The military judge made multiple rulings from the
December 2019 Article 39a that can be the subject of appellate review. There was and is no
prejudice to the accused as to the presentation of trial on the merits or at sentencing.
The testimony of SA
from the

regarding the delay in the United States taking jurisdiction

is not an issue that can prejudice the accused now nor did it do so at trial. The

accused was always subject to the Uniform Code of Military Justice and the issue of prosecution
was one between two sovereigns. The United States did not create jurisdiction in a situation
where there previously was none. Additionally, Special Agent

testified extensively at

trial on the history of the investigation by

authorities and the relationship between the

Naval Criminal Investigative Service and

law enforcement. Prior to trial these defense

arguments focused heavily on speedy trial, not personal or subject matter jurisdiction. During
trial the defense arguments focused on the quality of the investigation done by foreign law
enforcement and called SA
There is nothing in SA

to the stand.
Article 39a testimony that would have qualitatively or

substantially been directly related to the Government’s evidence on the merits. SA

was

never called to testify at trial on the merits by the Government. Her testimony at trial regarding
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evidentiary steps taken by the

coordination between NCIS and the

and later

minor investigative actions taken by NCIS was presented by the defense on their direct.
Additionally, her Article 39a testimony dealt as to investigation and jurisdiction dealt
with issues squarely in a military judge’s lane such as speedy trial, and jurisdiction, issues that
would have not been presented to the members and are the subject of the military judge’s ruling.
When viewed in light of the whole record a minor portion of her testimony is insubstantial.
The testimony of pills and wine bottles was testified to at trial by percipient witnesses,
both in the type of pills, the location of their discovery, and the purchase of the wine bottle.
NCIS SA

had no direct knowledge of these acts and only knew of them via the

investigation. The percipient witnesses –

Police Officer

about Ms.

drinking as told by the accused and then the wine receipt from the exchange and LtCol
, USA and
evidence at trial. NCIS SA

about the pills – were the vehicles to introduce the
could never have introduced any of the pill or wine evidence

on the merits. Thus her testimony on these matters at a prior Article 39a were inconsequential
and unimportant.

BURDEN
The burden of proof and persuasion rests on the Defense as the moving party. The standard
as to any factual issue is preponderance of the evidence. RCM 905(c)(1).
EVIDENCE
The Government relies upon the reconstruction and notes as provided by the military
judge on 15 August 2022.

RELIEF REQUESTED
The Court deny the defense’s motion to dismiss the charges and specifications for
incomplete record of trial.

JASON L. JONES
CAPT, JAGC, USN
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*****************************************************************************
I certify that I have served a true copy via e-mail of the above GOVT RESPONSE on the Court
and Defense Counsel on 30 August 2022.

JASON L. JONES
CAPT, JAGC, USN
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REQUESTS

THERE ARE NO REQUESTS

NOTICES

NAVY-MARINE CORPS TRIAL JUDICIARY
SOUTHWEST JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

U NITED
v.

NOTICE OF APPEARANCE OF

CRAIG BECKER
LT/0-3

ST ATES

USN

JEREMIAH J. SULLIVAN, Ill
13 January 2019

Please take notice that I am entering my General Appearance in the above captioned case.
I am certified under 27{b) and have been previously sworn under 42(a) of the Uniform Code of
Military Justice. I am licensed to practice law in the state of California. The following contact
information is provided:

Jeremiah J. Sullivan, III
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JUDICIAL CIRCUIT
NAVY-MARINE CORPS TRIAL JUDICIARY
UNITED STATES,
V.

Craig BECKER,
Lieutenant (0-3)
U.S. Navy

)
)
)
)
)
)
)
)

GENERAL COURT-MARTIAL
GOVERNMENT'S WRITTEN
NOTICE OF APPEAL
UNDER R.C.M. 908

1. COMES NOW tpe United States pursuant to Article 62, UCMJ, and Rule
for Courts-Martial 908, and informs this Court that the United States will seek an
appeal in the above-captioned case. Director, Code 46, has authorized the appeal.
2. On December 9, 2019, at 0900 hours, this Court handed down a ruling
that denied the Government's Motion to Admit Statements Due to Forfeiture by
Wrongdoing and Waiver by Conduct, excluding evidence that is substantial proof
of a fact material to the proceedings. Specifically, the Court ruled that several of
statements were inadmissible hearsay not subject to an exception.

Mrs.

3. The Charge(s) and Specification(s) affected are:
a. Charge II, Specification 1, a violation of Article 128.
b. Charge III, sole Specification, a violation of Article 133.
4. The United States certifies that this appeal is not taken for the purposes
of delay.
5. The evidence excluded by this Court's ruling is substantial proof of a
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fact material in the proceeding. Specifically, the ruling prevents the Government
to law enforcement, friends, and family.

from admitting statements by Mrs.

These statements detail the Accused's strangulation, the subject of Charge II, and
his emotional and physical abuse between August 2013 and October 2015, the
subject of Charge III.
6. Under the rules, this Court's ruling is automatically stayed and no
session of the court-martial may proceed except as to those charges and
specifications not affected by the ruling.
7. As trial counsel, I will promptly forward to the Director, Appellate
Government Division, Code 46, the information set forth under R.C.M. 908(b)(6).
8. The accused in this case is not in pretrial confinement.

PAUL T. HOCHMUTH
Lieutenant Commander, JAGC, U.S. Navy
Detailed Trial Counsel
1322 Patterson Ave SE, Suite S330
Washington Navy Yard, DC 20374
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.
Certificate of Filing and Service

I certify that the original and required number of copies of the foregoing
were delivered on 12 December 2019 to the Court at 0800 hours (Pacific Time), a
time no more than 72 hours from the Military Judge's ruling that is the subject of
this appeal. I also certify that a copy of the foregoing was delivered on 12
December 2019 to Commander John A. Guarino, JAGC, U.S. Navy.

PAUL T. HOCHl\.1UTH
Lieutenant Commander, JAGC, U.S. Navy
Detailed Trial Counsel
1322 Patterson Ave SE, Suite S330
Washington Navy Yard, DC 20374
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NAVY-MARINE CORPS TRIAL JUDICIARY
JUDICIAL CIRCUIT

UNITED STATES

NOTICE OF APPEARANCE

v.
Date: 11August 2022
CRAIG R. BECKER
LIEUTENANT USN

1. Pursuant to Rule 5.1 of the Uniform Rules of Practice, Navy-Marine Corps Trial Judiciary
(Uniform Rules) I, David Patrick Sheldon, hereby provide notice of my appearance on behalf of
Lieutenant Craig R. Becker, USN. My office address, phone numbers, and e-mail address are:

I am an
active member in good standing licensed to practice in the following jurisdictions: Montana,
Maryland and District of Columbia.
2. I am aware of the standards of professional conduct required of counsel practicing in NavyMarine Corps courts-martial as contained in JAG Instruction 5803.1E. I certify that I am not
now, nor have I ever been, de-certified or suspended from practice in Navy-Marine Corps courtsmartial by the Judge Advocate General of the Navy.
Respectfully submitted,
/s/
___________________________________
David P. Sheldon, Esq.
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Certificate of Service
I hereby attest that a copy of the foregoing notice of appearance was served on the
court and opposing counsel electronically on 11 August 2022.

/s/
David P. Sheldon
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COURT RULINGS & ORDERS

DEPARTMENT OF THE NAVY
NA VY-MARil\1E CORPS TRIAL JUDICIARY
JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

UNITED STATES

)
)
)
)
)

v.
CRAIG R. BECKER
LIEUTENANT
U.S.NAVY

)

CONSOLIDATED RULING ON
DEFENSE MOTIONS TO EXCLUDE
TESTIMONY OF TWO EXPERT
WITNESSES: (1) PROFESSOR
AND (2) DR.

)
)
)

22 FEBRUARY 2022

1. Nature of the Motion and Procedural Posture.
On 6 December 2021, the Defense filed two (2) separate motions to exclude the
testimony of certain expert witnesses: (I) Professor
expert in, inter alia, biomechanics, and (2) Dr.

, a purported

(Dr.

(Dr.

a toxicologist.

The Government opposed both motions. These motions were litigated at an Article 39(a) session
on 19 January 2022 where the Court orally DENIED both. This written ruling now supplements
the Court's oral ruling.

2. Issues Presented.
a. Did the government establish by a preponderance of the evidence that the testimony of
the two witnesses in question is admissible?
3. Findings of Fact. 1

a. On 8 October 2015, Mrs

fell to her death from the 7th floor of an apartment she

shared with the accused, LT Becker.
b.

exited a bedroom window from the 7 th floor

apartment on 8 October 2015.

1

The Court finds the following facts by a preponderance of the evidence based upon the evidence submitted by the
parties and adduced at the hearing.
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c. The bedroom window opened to a slanted roof.
d. Witness Ms.

saw

body positions of
e. Ms

exit the window and provided a description of the various

before and after the fall.

witnessed

struggle to bold on before falling 3 stories to a balcony then

continue her fal] to the street below.
f.

left scratch marks on the side of the building near the window she exited.

g.

was pronounced dead at 2230 that same night.

h. The Accused was present in the apartment at the time
1.

The Accused infonned

Law Enforcement that

fell to her death.
consumed alcohol on the

night in question.
j.

An autopsy of

was conducted at the

2011 by a Dr.

morgue on 11 October

and Dr.

k. Intracranial blood samples and bile samples were sent to the laboratory of Dr.

on

15 October. Long term preservatives and anti-coagulants were not used. Preservatives
are typically used for long term storage.

I.

Dr.

testing of the samples occurred 7 days after

death and were negative

for alcohol.
m.

blood and bile were tested separately, both came back negative for alcohol.

n.

blood tested positive for

o. A Mr.

and Professor

pertaining to
p. Mr.

following her autopsy.
produced a series of biomechanical reports

fall.

asserts in multiple documents that be is an expert in human biomechanics. He

is a lecturer at the

2
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and was retained as an expert by Investigating Judge Ms.
Helen Titelion of the Court of First Instance of Hainaut to perform the expert analysis in
this case.
q. The government does not intend to call Mr.
r.

as an expert witness in this case.

The government does intend to call Professor
regarding the circumstances of

o testify and obtain expert opinions

fa]I and the trajectory of her body when exciting the

window and falling.
s. Mr.

and Professor

worked together in researching the fall and constructing

the various reports and reconstructions pertaining to the fall.
t.

As part of their assessment

and

reviewed the materials sent to them from the

Investigating Judge.
u.

and

reviewed the medico-legal report prepared by a Dr.

and viewed

autopsy photos.
v.

and

visited the site of the incident on multiple occasions and took a series of

measurements and photographs.

and

also reviewed additional

measurements provided by a Mr.
w.

and

produced a series of extensive reports that detailed inter alia various

stages of the fall and possible explanations for the fall before reaching conclusions.
x.

noted that the analysis in this case was complex because the fall was broken into at
least three stages, sliding down the roof, an aerial stage to the balcony and an aerial stage
to impact on the pavement.

y.

and

carried out mathematical modeling of different stages of the

fall.
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z. Professor

has an impressive and extensive curriculum vitae. Highlights ofher CV

include a PHD in Physical Therapy, Dean of the Faculty of Motor Sciences, Director of
the Laboratory of functional Anatomy and Professor in the Laboratory of Functional
Anatomy at

She is a professor of anatomy and research

methodology. She has published over 9 books/book chapters, 132 peer-reviewed articles
150+ conference abstracts and I 0o+lectures. She is a member of the International
Society ofBiomechanics and Executive Officer ofthe International Society of
Biomechanics. She has received several awards in the field ofbiomechanics.
aa. Although this case was unique to her, she has conducted other fall assessments as an
expert in other cases.
bb.

and

used their background and experience to conduct various assessments

and experiments before reaching their conclusions in this case.
provided testimony, insufficiently controverted by the defense (if at all), that she

cc.

used a specific scientific methodology in reaching her conclusions in this case and that
the methodology she used is one that is accepted in scientific field of biomechanics.
further articulated that she applied the methodology in a reliable fashion to the
facts in this case.
dd. The Defense did not call as a witness or provide any reports from their biomechanics
expert during the "Daubert" hearing.
ee. Dr.

has an extensive curriculwn vitae that details her training and experience as a

toxicologist. She worked as a pharmacist in

and France from 200-2007. She

has been a full time pharmacist toxicologist since 2007. She possesses scientific degrees
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in phannacy and toxicology. She was recognized as a toxicology expert and assigned by
Judge Titelion to test the samples provided to her lab following

ff. Dr.

utopsy.

provided a detailed report describing the methodology and equipment used

during her testing of the samples including the use of gas chromatology and
imrnunocbemical analysis. Dr.

determined through her testing that

samples were negative for alcohol but positive for
.
gg. Dr.

noted that it is possible that

consumed a small amount of wine on the

night in question that did not show up in testing.
used the standard testing methodology that is used to test body fluid samples

hh. Dr.

throughout Western Europe. She noted that the samples provided to her were in proper
condition.
11.

While use of preservatives is a "best practice", in this case, the absence of preservative in
the blood samples tested would provide a low risk for a false negative result particularly
in light of the second analysis performed on 2/9/16 which showed slight alcohol
production due to fermentation. The slight alcohol fermentation noticed on the
subsequent test indicates the reliability of and does not contradict the initial tests Dr.
performed.

JJ. Testing cranial blood is not the best practice but is also not dispositive to create an

inaccurate/invalid result.
kk. Neither

blood nor bile was positive for alcohol.

mm. Dr

provided testimony, insufficiently controverted by the defense, that she

used a specific scientific methodology in reaching her conclusions in this case and that the
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methodology she used in one that is accepted in scientific field of b iomechanics.
further articulated that she applied the methodology in a reliable fashion to the facts in this
case.

mn. The Defense d id not call as a witness n or provide any re ports from their toxicology expert
during the " Daubert" hearing.

4. Statement of the Law.

In accordance with MRE 702, Testimony by Experts Witnesses, a witness who is qualified as
an expert by knowledge, skill. experience, training, or education may testify in the form of an opinion or
othenvise if:
(a) The expert's scientific, technical, or other specialized knowledge will help the trier of fact to
understand the evidence or to determine a fact in issue;
(b) The testimony is based on sufficient facts or data;
(c) The testimony is the product ofreliable principles and methods; and
(d) The expert has reliably applied the principles and methods to the facts of the case.
The requirements ofMRE 702(a) through (d) are stated in the conjunctive, and a party seeking
admission of expert testimony must meet all of the rule's requirements. Preliminary questions concerning
the availability, qualifications, relevance, propriety, and necessity of expert testimony are matters which
must be determined by the military judge. MRE I 04(a).

In United States v. Houser, 36 M.J. 392

(C.A.A.F. 1993), the CAAF set out six factors that a judge should use to determine the admissibility of
expert testimony. CAAF continues to apply the Houser factors, which are similar to the requirements of

MRE 702:

l. Qualified Expert. To give expert testimony, a witness roust qualify as an expert by virtue of his or her
"knowledge, skill, experience, training, or education." See MRE 702.

6
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2. Proper Subject Matter. Expert testimony is appropriate if it would be "helpful" to the trier of fact. It is
essential if the trier of fact could not Qtherwise be expected to understand the issues and rationally resolve
them. See MRE 702.
3. Proper Basis. The expert's opinion may be based on admissible evidence "perceived by or made known
to the expert at or before the hearing" or inadmissible hearsay if it is "of a type reasonably relied upon by
experts in the particular field in forming opinions or inferences upon the subject. ..." The expert's
opinion must have an adequate factual basis and cannot be simply a bare opinion. See MREs 702 and 703.
4. Relevant. Expert testimony must be relevant. See MRE 40 I.
5. Reliable. The expert' s methodology and conclusions must be reliable. See MRE 702.

6. Probative Value. The probative value of the expert's opinion and the information comprising
the basis of the opinion must not be substantially outweighed by any unfair prejudice that could
result from the expert's testimony. See MRE 403.
An expert's qualifications may be established by a) Degrees attained from educational

institutions; b) Specialized training in the field; c) Witness has maintained licensure in a
particular field and has done so (if applicable) for a sufficient period of time; d) Teaching
experience in the field; e) Witness publications; f) Membership in professional organizations,
honors or prizes received, previous expert testimony. See e.g. United Stales v. Garries, 19 M.J.
845 (AFCMR 1985), United States v. Mustafa, 22 M.J. 165 (CMA 1986).

In acc-0rdance with MRE 703, an expert may base an opinion on facts or data in the case
that the expert has been made aware of or personally observed. lf experts in the particular field
would reasonably rely on those kinds of facts or data in forming an opinion on the subject, they
need not be admissible for the opinion to be admitted. If the facts or data would othetWise be
inadmissible, the proponent of the opinion may disclose them to the members of a court-martial
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only if the military judge finds that their probative value in helping the members evaluate the
opinion substantially outweighs their prejudicial effect.

In Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993):, the Supreme
Court held that nothing in the Federal Rules indicates that "general acceptance" is a precondition
to admission of scientific evidence. The rules assign the task to the judge to ensure that expert
testimony rests on a reliable basis and is relevant. The judge assesses the principles and
methodologies of such evidence pursuant to MRE 104(a).
The role of the judge as a "gatekeeper" leads to a determination of whether the evidence
is based on a methodology that is "scientific," and therefore reliable. The judgment is made
before the evidence is admitted, and entails "a preliminary assessment of whether the reasoning
or methodology is scientifically valid." Trial court possesses broad discretion in admitting expert
testimony with rulings tested only for abuse of discretion. General Electric Co. v. Joiner, 11 8 S.
Ct. 512 (1997); see also United States v. Kaspers, 47 M.J. 176 (C.A.A.F. 1997).
In Daubert, the Supreme Court discussed a nonexclusive list of factors to consider in
admitting scientific evidence, which included the Frye v. United States, 293 F. 1013 (D.C. Cir.
1923), "general acceptance" test as a separate consideration:
(I) Whether the theory or technique can be and has been tested;
(2) Whether the theory or technique has been subjected to peer review and publication;
(3) Whether the known or potential rate of error is acceptable;
(4) Whether the theory/technique enjoys widespread acceptance.
In accordance with MRE 704, an expert opinion is not objectionable simply because it
embraces an ultimate issue. However, ultimate-issue opinion testimony is not automatically
admissible. Opinion must be relevant and helpful as determined under MRE 401-403 and 702.
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The probative value of the expert's opinion and the information comprising the basis of the
opinion must not be substantially outweighed by any unfair prejudice that could result from the
expert's testimony. See MRE 403.

5. Anal\'sis and Conclusions of Law.
a. Professor

In this case, the Government intends to call Professor
regarding her opinions on the body position of

and have her testify

when she exited the window, how she exited

the window, her body positions during the fall , how she left marks on the roof and the trajectory
of her fall.
Professor

is qualified to testify as an expert on these matters by virtue of her

experience, training, education and skill. She is an experienced professor ofbiomechanics, a
member of esteemed biomechanical organizations and has previously conducted scientific
along with Mr.

analysis of falls. Professor

analyzed the sufficient facts provided

to her and visited the scene of the alleged offense to take scientific and mathematical

measurements. Professor

applied the extensive facts provided to her those mathematical

measurements, and scientific data to the biomechanical methodology that she is trained on and
experienced on. The methodology she used in this case in one that is accepted amongst her
biomechanical science peers.
Professor

testimony will assist the trier of fact in understanding the evidence in

this case. The case involves a fall from a 7 th story window with an intervening crash of a
balcony below before

final fall to the street. Scientific testimony regarding likely body

position while exiting the window and the trajectory of the fall will be helpful to the trier of fact.
The Government indicates that Professor

will not testify regarding her ultimate opinion of
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how

exited the window, though that would normally be something that an expert such as

Professor

could testify to if the parameters of MRE 403 were met.

While Professor

passes the ''Daubert Test" to testify as an expert. The government

must still provide all of their exhibits and visual aids, particularly any reconstruction photos or
videos that they intend to use during her testimony so that an MRE 403 balancing test can be
completed.

b. Dr.

In this case, the Government intends to call Dr.
results of toxicology tests she performed on
Dr.

and have her testify regarding the

blood and bile.

is qualified to testify as an expert on these matters by virtue of her

experience, training, education and sl<lll. She is an experienced pharmacist and toxicologist, a
member of esteemed toxicology organizations and has previously conducted numerous analysis
of body fluids such as blood and bile. Dr.

was provided the samples days after

autopsy and conducted the testing using a scientific methodology and scientific equipment that is
generally accepted in the scientific toxicology community. Dr.

refuted the Defense's

assertions regarding how the nonuse of preservatives and how the use of certain containers used

in this case, while perhaps not a best practice, did not impact the results in this case. The
Defense is free to challenge Dr.
challenge her. Dr.

with that evidence at trial or call their own expert to

stood by the testing results and scientific methodology used and

convinced this court of the reliability of her testimony.
The results of the toxicology testing will be helpful to the trier of fact in deterntining the
cognitive and

at the time of the incident. The probative value of her

testimony is not substantially outweighed by the danger of unfair prejudice.
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1. The Defense motion to exclude the testimony of Professor

as an expert

consultant in the field or"biomechanics is hereby DENIED.
2. The Defense motion to exclude the testimony of Dr.

as an expert in the field

of toxicology is hereby DENIED.

So ORDERED this 22nd day of February, 2022.

S.F. KEANE
Colonel, U.S. Marine Corps
Military Judge
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DEPARTMENT OF THE NAVY
NAVY-MARINE CORPS TRIAL JUDICIARY
JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

UNITED STATES

v.
CRAIG R. BECKER
LIEUTENANT
U.S.NAVY

)
)
)
)
)
)
)
)
)
)
)

RULING AND SUPPLEMENT TO
RECONSTRUCTION OF SA
TESTIMONY FROM DECEMEBER
2019 39A SESSION, DEFENSE
MOTION TO DISMISS AND
DEFENSE MOTION TO RECUSE

30 AUGUST 2022

1. Nature of Ruling and Findings of Fact1 •

On 11 December 2019 from 09:28:25 until 10:25:30, (58 minutes), Special Agent
was called to testify during an Art 39a session in this case. The civilian court reporter
failed to properly record and/or maintain the audio recording
detailed to the session, Mr.
did maintain
for this fifty-eight minute portion of the 39a. The civilian reporter, Mr.
CAPT A.C.
session,
the
excellent notes for the session (Enclosure (1)). The Military Judge for
Rugh, also maintained detailed notes for the session (enclosure (2) - sealed for review by
appellate judiciary only).
Defense Counsel and Government Counsel were notified of the missing audio on two
occasions 16 June 2022 and 14 July 2022. 2 Counsel were sent the court reporter notes and asked
to submit their notes from the session (enclosure (.3)). Government Counsel submitted a
summary of their notes (enclosure (4) ). Defense Counsel did not respond to either the
notification of the missing audio in June or the military judge's request for notes in July.
testified on several other occasions during the trial, including trial on the merits
SA
before the trier of fact, and much of her testimony in other sessions regarded the same subject
matter covered on 11 December 2019 and described in the detailed notes. The other instances of
verbatim transcribed testimony during Art
sworn testimony include SA
SA
39a sessions on 2 May 2019, 1 October 2019, 20 January 2022 and during the course of the trial
on the merits on 13 April 2022 and again on 26 April 2022 (on the merits). The summarized
transcript (457-462) is consistent with the detailed notes of the court reporter, government
counsel summary, the notes of CAPT Rugh and CAPT Rugh's findings of fact found in rulings
(AE 84, 85, 86). The summarized transcript reconstructed testimony pertaining to SA
1

The court makes findings of fact by a preponderance of the evidence.
Defense counsel CDR Guarino apparently previously notified the court-reporter of the missing audio on 9 May
2022. (Enclosure 5).

2
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a contracted court11 December 2019 testimony was created by court-reporter Ms.
reporter who is a trained and experienced prior-service military court-reporter now employed as
a court-reporter in her capacity as a civilian contractor. This summarized transcript of the 11
-December 2019 session was emailed to counsel on 15 August 2022 for review and comment.
The government concurred with the summarized transcript.(Enclosure 6). Though the Defense
elected not to respond to earlier request for input, after seeing the reconstructed transcript, the
Defense now requested and was granted an extension to respond. The Defense eventually nonconcurred with the transcript without providing significant substantive evidence. The computer
disc from the Art 39a session is enclosure (7). Defense post-trial delay request and approval ts
enclosure (8).
testimony from CAPT Rugh's
Additional amplifying information regarding SA
notes from the 11 December 2019 session are enclosed CAPT Rugh's notes are thoroughly
consistent with the summarized transcript, the notes of the court reporter and the submission of
government counsel. ,The complete notes at enclosure 2 are sealed for the appellate judiciary's
review.

2. Statement of the Law.
The recent case of U.S. v. Tate, 2022 CAAF LEXIS 381 (C.A.A.F. 2022), outlines in
detail the steps that are available and required when a porti_on of a transcript recording is
unavailable. The Tate case involved the loss of a full day of actual trial testimony during the
sentencing portion of the trial.
A verbatim transcript must include "all proceedings including sidebar conferences,
arguments of counsel, and rulings and instructions by the military judge. 11 R.C.M. 1103(b)
Discussion (MCM 2016 ed.). A transcript need not be actually verbatim but will suffice when it
is substantially verbatim. U.S. v. Davenport, 73 M.J. 373 (C.A.A.F. 2014) at 376 (citing U.S. v.
~ ' 53 M.J. 108, 110 (C.A.A.F. 2000)); U.S. v. Gray, 7 M.J. 296,297 (C.M.A. 1979). Tate at
8.
"In order to determine whether a transcript is verbatim, the threshold question is whether
the omitted material was qualitatively or quantitatively substantial. U.S. v. Lashley, 14 M.J. 7, 9
(C.M.A. 1982) ("Insubstantial omissions from a record of trial ... do not affect its
characterization as a verbatim transcript." (quoting U.S; v. McCullah, 11 M.J. 234,236-37
(C.M.A. 1981)); see also U.S. v. Donati, 14 C.M.A. 235, 34 C.M.R. 15 (1963). An omission is
qualitatively substantial when it directly relates to the sufficiency of the government's evidence
on the merits and cannot be recalled with any degree of fidelity. Lashley, 14 M.J. at 9. Omissions
are quantitatively substantial unless the "totality of the omissions in [the] record becomes so
unimportant and so uninfluential when viewed in light of the whole record, that it approaches
nothingness." U.S. v. Nelson, 3 C.M.A. 482,487, 13 C.M.R. 38, 43 (1953)." Tate at 8-9.
In accordance with RCM 112(d)(3)(A), a military judge may use a common remedy for
lost recordings by reconstructing the missing portion of the record. Tate at 12.The military judge
reconstructs or recreates missing recordings with the assistance of the parties through note.s and

2
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memories. Tate at 12. The judge should reconstruct the testimony with reasonable certainty as
to its substance. Id.
A military judge's decision not to recuse himself is reviewed for abuse of discretion. An
accused has a constitutional.right to an impartial judge. There is a strong presumptionthat a
judge is impartial, and a party seeking to demonstrate bias must overcome a high hurdle.
Accordingly, a moving party has the burden of establishing a reasonable factual basis for
disqualificatio11. More than a mere surmise or conjecture is required. Disqualification of a
military judge may occur for either the appearance ofbias or actual bias. R.C.M. 902(a) and (b).
The appearance standard is designed to enhance public confidence in the integrity of the judicial
system. The rule also serves to reassure the parties as to the fairness of the proceedings. United
States v. Hoffmann, 2018 CCA LEXIS 326, (N-M.C.C.A. July 9, 2018).
The test under R.C.M. 902(a), for evaluating a military judge's decision not to recuse
himself is an objective standard concerning whether there was any conduct that would lead a
reasonable person knowing all the circumstances to the conclusion that the judge's impartiality
might reasonably be questioned. While performing that test, appellate courts consider the facts
and circumstances through an objective lens: not in the mind of the military judge himself, but
rather in the mind of a reasonable person who has knowledge of all the facts. Thus, a judge's
statements concerning his intentions and the matters upon which he will rely are not irrelevant to
the inquiry. Id.
Under RCM 902(b), five non-waivable grounds are listed, directing that a military judge
should be disqualified ifhe or she: (1) has a personal bias or prejudice about a party or personal
knowledge of "disputed" facts in the case; (2) has acted as counsel, investigating officer legal
officer, SJA, or convening authority for any of the offenses; (3) has been or will be a witness in
the case, was the accuser, forwarded charges with recommendations, or expressed opinion about
the accused's guilt; (4) is not qualified under RCM 502(c) or not detailed under R.CM 503(b); or
(5) is personally or has a family member who is a party to the proceeding, has a financial or other
interest in the outcome of the proceeding, or likely to be a "material" witness.
The ABA Model Code of Judicial Conduct states "A judge shall hear and decide matters
assigned to the judge, except when disqualification is required by Rule 2.11 or other law". Rule
2. 7. Responsibility to Decide. In the accompanying comment section to Rule 2. 7, the ABA Code
states:
Judges must be available to decide the matters that come
before the court. Although there are times when disqualification is
necessary to protect the rights oflitigants and preserve public
confidence in the independence, integrity, and impartiality of the
judiciary, judges must be available to decide matters that come
before the courts. Unwarranted disqualification may bring public
disfavor to the court and to the judge personally. The dignity of the
court, the judge's respect for fulfillment of judicial duties, and a
proper concern for the burdens that may be imposed upon the
judge's colleagues require that a judge- not use disqualification to

3
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avoid cases that present difficult, controversial, or unpopular
issues"
ABA Model Code of Judicial Conduct Rule 2.7 (Comment Section).

3. Analvsis and Conclusions of Law
a. The Reconstructed Transcript of SA
Testimony

58 Minute Dec 2019 Art 39a

In this case, unlike Tate, the missing portion of the record pertains to a relatively short
portion of an Art 39a session on 11 December 2019. Conversely, Tate involved an entire day of
interlocutory testimony was
actual trial testimony. In this case, the substance of SA
in detail by the
corroborated
were
notes
Those
notes.
reporter
recorded in detail by the court
military judge CAPT Rugh's notes. In contrast to Tate, a summarized transcript recreating the
missing portion has been created.
testified to on 11 December 2019 were generally not
The substance to what SA
matters that she was a percipient witness to nor factual matters pertaining to the night of Mrs.
death. Most of what she testified to on 11 December 2019 was not reasonably in
testified generally regarding things that other witnesses had
dispute by the parties. SA
was the Accused's girlfriend, that the Accused retrieved
told her including: that Ms.
, etc. All these matters were testified
pills from LtCol
hearsay statements but by actual percipient
to on other occasions, not solely by SA
witnesses.
also testified to matters such as her role as liaison and eventually lead agent.
jurisdiction and ultimately the US taking jurisdiction of
testified about the
SA
the case and when. She has testified to these exact things, consistently, and subject to crossexamination, during other sessions in the court-martial. She also testified to the fact that NCIS
did a phone extraction and other forensic activities as explained in the notes and summary
estified to certain things that
though she did not personally do these things. SA
law enforcement did and what her role as liaison was, again matters covered consistently during
testified to on Dec 2019 were
her testimony at other times in the case. The matters SA
covered by her at other sessions and/or covered by witnesses and/or evidence more probative for
testimony focused on things she was aware
the issue at hand. 3 The court finds that SA
of other people doing and saying and situations documented elsewhere in the record. In the
testified, her fifty-eight
context of the entire trial and the other instances where SA
minutes of testimony on 11 December 2019 were not particularly substantial and were
uninfluential under the totality of the circumstances. Because the matters from the fifty-eight
minute session on 11 December 2019 were a) either not seriously disputed or were covered
testified and/orb) were covered by more probative
during the other sessions where SA
witnesses/ evidence and/or c) were independently corroborated by other testimony/evidence. For
SA
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these reasons, applying the tests governing whether the omission is qualitatively substantial, and
whether it is quantitatively substantial, the Court is compelled to conclude that th.e matters
were neither qualitatively nor
discussed during the December 11, 2019 testimony of SA
quantitatively substantial. The audio recording of this nfty-eight minutes is unfortunately
omitted, but the "totality" of this particular omission in this record truly becomes unimportant
and uninfluential when viewed in light of the whole record. U.S. v. Nelson, 3 C.M.A. 482,487,
13 C.M.R. 38, 43 (1953)." Tate at 9.
Alternatively, the summarized transcript of the fifty-eight minute period of interlocutory
testimony on 11 December
testimony accurately depicts the 39a session involving SA
2019. The summary is derived from detailed court-reporter notes and corroborated by the
military judge's notes. The summary is also consistent with the other instances where SA
testified. Government counsel concurs with the reconstruction. This military judge was not
present at the session on 11 Deceinber 2019 over which a different military judge presided, but
after carefully reviewing all the relevant evidence, the Court finds that the substance of the
missing recording has been captured in the summarized transcript. The transcript reconstructed
by the court-reporter accurately reflects the notes of the court-reporter. 4 Both the notes of the
court-reporter and court-reporter reconstructed transcript are consistent with the detailed notes of
the military judge who presided over the Dec 2019 Art. 39a session, CAPT Rugh, the findings of
throughout
fact that CAPT Rugh made in his rulings, and subsequent testimony of SA
the remainder of the trial which was subject to cross-examination for any inconsistency. The
Defense did not respond to the military judge's June 2022 notice of the missing audio nor the
July 2022 request for input. Instead the Defense waited until the transcript was created to nonconcur without submitting substantive or compelling evidence. The Defense declined to respond
4
The Defense asserted in their motion that the reconstruction was the product of the military judge's "imagination".
independently did so,
Importantly, the military judge did not draft the reconstruction, the court-reporter Ms
and thus the defense assertion is inaccurate. The reconstruction was not based on the military judge's
are trained to construct summarized transcripts and she did so
"imagination". Court reporters such as Ms.
The reconstruction is confmned by the
independently in this case based on the notes of court-reporter Mr.
notes of CAPT Rugh and subsequent recorded testimony of the witness. The reconstruction was concurred to by
Government counsel. Inaccurate assertions that the reconstructed transcript was the product of the military judge's
imagination made after failing to respond to the military judge's requests for notes and input is similar to certain
earlier instances in this case where defense counsel made similar expressions when the Defense disagreed with a
ruling or when a trial tactical decision did not go the way the Defense hoped. Notably, both Col Keane and CAPT
Rugh made several close rulings during the case in favor of the Defense and over the vehement objections of the
Government. Nevertheless, counsel's comments regarding rulings are arguably somewhat understandable in an
emotionally charged case with serious consequences in an effort the do what one can to assist one's client. Perhaps
the use of these types of comments in this case are an attempt to explain the results of tactical decisions that did not
go as planned for the benefit of their client's evallfation of their performance. Or perhaps they are considered by the
counsel making them to be a bit of harmless hyperbole. In any event, such techniques are probably not
representative or the practice oflaw that Navy-Marine Corps trial practitioners should aspire to. For clarities sake, it·
is important that counsel attempt to remain detached from the emotional aspects of a case so that focus remains on
the law and facts. To be sure, the Defense was thorough, competent and effective in defending their client in a
difficult case faced with significant amounts of government evidence before an astute and focused members panel
evaluating the evidence. Their trial advocacy was quite impressive. I, the military judge, have presided over many
high profile cases with some resulting in convictions and others in acquittal or dismissal of charges. I certainly
understand the emotional aspects of a case for participants and how that may contribute to the things they say. I
have remained objective, impartial and committed to fairness to all parties. After reviewing the court-reporter
reconstruction, the court-reporter notes, and CAPT Rugh' s notes, I am objectively convinced of the accuracy and
completeness of the reconstructed transcript and ratify it as accurate and substantially complete.
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to requests for submission and then objected after the reconstruction was created. Of course, the
Defense is not required to submit anything·and the Defense does not have any burden at all in
this matter. The Defense in this case elected not to offer submissions when that option was
initially provided. The court is not persuaded that there is any significant inaccuracy in the
reconstructed transcript. The evidence overwhelmingly shows that the reconstructed transcript is
indeed both accurate and substantially complete.
b. Motion to Dismiss and Recusal
The Defense moved for recusal of the military judge because they expect him to be a
witness in the case. In this case, there is no reasonable expectation that the military judge would
ever be a witness in this case. The military judge did not preside over the Art. 39a session in
question. The missing testimony from the December 2019 Art 39a session in question is not
qualitatively or quantitatively substantial under a totality of the circumstances particularly when
testimony was hearsay and
viewed in light of the entire record of trial. The bulk of SA
nevertheless covered by her and other first-hand percipient witnesses throughout the trial in
subsequent Art.39a sessions and most importantly during the actual trial on the merits.
Alternatively, the reconstructed transcript has been recreated with reasonable certainty as
testimony. The transcript was reconstructed by the courtto the substance of SA
notes from the Art 39a session. The notes and
reporter based on court reporter
reconstruction are corroborated by CAPT Rugh's notes, the witness's subsequent testimony and
the testimony of other witnesses. No reasonable basis for recusal exists under RCM 902 or
appellate case law. Instead, since no basis for recusal exists, the military judge has a duty to
continue to preside and make rulings.
Since the missing testimony is neither qualitatively not quantitatively substantial, and
because the reconstructed transcript has been recreated with substantial certainty, dismissal of
the charges is unnecessary and would constitute a miscarriage of justice.
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4. Order.
The U.S. v. Becker transcript, which includes a summarized transcript of SA
relatively brief-interlocutory testimony at an Art. 39a session on December 11, 2019, is
substantially verbatim as required. Alternatively, the remedy of reconstructing the missing
verbatim recording for the fifty-eight minute session of an Art. 39a session is sufficient.

The Defense motion for recusal of the military judge is not granted.
The Defense motion to dismiss is not granted.
So ORDERED this 31st day of August 202±2

----

s. F. KEANE
Colonel, U.S. Marine Corps
Military Judge
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STATEMENT OF TRIAL RESULTS

STATEMENT OF TRIAL RESULTS
SECTION A -ADMINISTRATIVE
1. NAME OF ACCUSED (last, first, Ml)

2. BRANCH

IBECKER, CRAIG R.

3. PAYGRADE

I lo-3E

I INavy

5. CONVENING COMMAND

4. DoD ID NUMBER
1

6. TYPE OF COURT-MARTIAL

7. COMPOSITION

I !Members

I !General

8. DATE SENTENCE ADJUDGED

I IApr 30, 2022

I

SECTION B - FINDINGS

SEE FINDINGS PAGE
SECTION C - ADJUDGED SENTENCE
9. DISCHARGE OR DISMISSAL

IDismissal

11. FORFEITURES

I ILife w/ parole

14. REDUCTION

INone

10. CONFINEMENT

15. DEATH

I

Yes

r

No

Yes ('

I IN/A

I IN/A

16. REPRIMAND

r.

12. FINES

17. HARD LABOR 18. RESTRICTION

r.

No

Yes ('

No

r.

Yes ('

r.

No

13. FINE PENALTY

I IN/A

I

19. HARD LABOR PERIOD

IN/A

I

20. PERIOD AND LIMITS OF RESTRICTION

IN/A
SECTION D - CONFINEMENT CREDIT
21 . DAYS OF PRETRIAL CONFINEMENT CREDIT

I

831

22. DAYS OF JUDICIALLY ORDERED CREDIT

0

11

23. TOTAL DAYS OF CREDIT

831 days

II

I

SECTION E - PLEA AGREEMENT OR PRE-TRIAL AGREEMENT
24. LIMITATIONS ON PUNISHMENT CONTAINED IN THE PLEA AGREEMENT OR PRE-TRIAL AGREEMENT

I

There was no plea agreement.
I

SECTION F - SUSPENSION OR CLEMENCY RECOMMENDATION
25. DID THE MILITARY JUDGE
RECOMMEND SUSPENSION OF THE
SENTENCE OR CLEMENCY?

26. PORTION TO WHICH IT APPLIES
Yes ('

No

r.

27. RECOMMENDED DURATION

I

11

28. FACTS SUPPORTING THE SUSPENSION OR CLEMENCY RECOMMENDATION

I
SECTION G - NOTIFICATIONS
29. Is sex offender registration required in accordance with appendix 4 to enclosure 2 of DoDI 1325.07?

Yes

30. Is DNA collection and submission required in accordance with 10 U.S.C. § 1565 and DoDI 5505.14?

Yes

31 . Did this case involve a crime of domestic violence as defined in enclosure 2 of DoDI 6400.06?

Yes

32. Does this case trigger a firearm possession prohibition in accordance with 18 U.S.C. § 922?

Yes

r
r.
r.
r.

No
No
No
No

r.

r
r
r

SECTION H - NOTES AND SIGNATURE
33. NAME OF JUDGE (last, first, Ml)

IKeane, Stephen F.

34. BRANCH

I !Marine Corps

35. PAYGRADE

I lo-6

36. DATE SIGNED

I IApr 30, 2022

37. NOTES

January 2020

38. JUDGE'S SIGNATURE

I

KEANE STEP Digitally signed by
'

KEANE.STEPHEN.F

HEN .FRANCI RANCIS
S
Date: 2022.04.30
07:51:40 -07'00'
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STATEMENT OF TRIAL RESULTS - FINDINGS
SECTION I - LIST OF FINDINGS
CHARGE

ARTICLE

118
Charge I

Charge II

133
Charge III

134
Charge IV

133

January 2020

Specification:

PLEA

INot Guilty

ORDER OR
REGULATION
VIOLATED

FINDING

I lauilty

I

LIO OR INCHOATE
OFFENSE ARTICLE

DIBRS

I 118-A- I

-~~:~~~-~~:-~r!~t!~-~--J:~=~~~i~~~~~~~-~=~---------------------------------------------------------------------------------------- I

128

Additional Charge

SPECIFICATION

I lw/D

Specification I :

INotGuilty

Offense description

Battery

Withdrawn and
Dismissed

Withdrawn and dismissed w/o prejudice.

Specification 2:

INotGuilty

Offense description

Battery

Specification:

INotGuilty

Offense description

!conduct unbecoming generally

Withdrawn and
Dismissed

I

Specification I:

INo plea entered

Offense description

laeneral article: violation of federal law

Withdrawn and
Dismissed

I

Specification 2:

INo plea entered

Offense description

laeneral article: violation of federal law

Withdrawn and
Dismissed

I

Specification 3:

INo plea entered

Offense description

laeneral article: violation of federal law

Withdrawn and
Dismissed

I

Specification I:

INotGuilty

Offense description

!conduct unbecoming generally

Specification 2:

INotGuilty

Offense description

!conduct unbecoming generally

I

128-B-

I

I

I lauilty

I

I

128-B-

I IDismissed

I

I

133-D-

I

I

134-Z-

I

I

134-Z-

I

I

134-Z-

I

I

133-D-

I

I

133-D-

Dismissed w/o prejudice.

I IDismissed

Dismissed w/o prejudice.

I IDismissed

Dismissed w/o prejudice.

I IDismissed

Dismissed w/o prejudice.

I lauilty
I lauilty
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CONVENING AUTHORITY'S ACTIONS

POST-TRIAL ACTION

SECTION A - STAFF JUDGE ADVOCATE REVIEW

1. NAME OF ACCUSED (LAST, FIRST, Ml)

IBECKER, CRAIG, R.

4. UNIT OR ORGANIZATION

1EOD Mobile Unit 12 Detachment Newport,RI

7. CONVENING AUTHORITY
(UNIT/ORGANIZATION)

8. COURTMARTIAL TYPE

!General

I

2. PAYGRADEIRANK 3. DoD ID NUMBER
1

103

5. CURRENT ENLISTMENT

I !2sMAY1999

9. COMPOSITION
I !Members

Post-Trial Matters to Consider

I

I

6. TERM

I

IINDEF

10. DATE SENTENCE
ADJUDGED

I

I I30-Apr-2022

('Yes
11. Has the accused made a request for deferment of reduction in grade?
('Yes
12. Has the accused made a request for deferment of confmement?
('Yes
13. Has the accused made a request for deferment of adjudged forfeitures?
Ci'Yes
14. Has the accused made a request for deferment of automatic forfeitures?
Ci'Yes
15. Has the accused made a request for waiver of automatic forfeitures?
16. Has the accused submitted necessary information for transferring forfeitures for
Ci'Yes
penefit of dependents?
17. Has the accused submitted matters for convening authority's review?
Ci'Yes
('Yes
18. Has the victim(s) submitted matters for convening authority's review?
('Yes
19. Has the accused submitted any rebuttal matters?
('Yes
20. Has the military judge made a suspension or clemency recommendation?
21. Has the trial counsel made a recommendation to susoend anv part of the sentence? ('Yes
22. Did the court-martial sentence the accused to a reprimand issued by the convening ('Yes
authority?
23. Summary of Clemency/Deferment Requested by Accused and/or Crime Victim, if applicable.

Ci'No
Ci'No

(i' No

('No
(' No
('No

(" No

Ci'No
Ci'No
Ci'No
Ci'No
Ci'No

Accused submitted a request for clemency to the Convening Authority (CA) on 26 May 2022 and a supplemental request on 29 June
2022. Accused requested that he receive six-for-one sentencing credit for confinement served
and three-for-one
sentencing credit for time spent under house arrest. The accused further requested that the automatic forfeitures be deferred and
waived for a period not to exceed months from the date of the Entry of Judgment. Lastly,the accused requested that he be allowed to
initially serve his sentence at the Naval Consolidated Brig,Chesapeake,VA,until his appeal has been decided.

Victim Representative was contacted on 25 July 2022 and afforded an opportunity to provide matters for the convening authority's
consideration; however,Victim Representative did not provide a response as of 4 August 2022. The 10-day waiting period required by
RCM 1106A has lapsed.

24. Convening Authority Name/Title

BJ.Collins
Rear Admiral,U.S. Navy
Commander

26. SJA signature

25. SJA Name

CDR
JAGC,USN
Staff Judge Advocate
Navy Region Europe,Africa,Central

27. Date

1Aug 4,2022

Convening Authority's Action -
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SECTION B - CONVENING AUTHORITY ACTION
28. Having reviewed all matters submitted by the accused and the victim(s) pursuant to R.C.M. 1106/1106A, and
after being advised by the staff judge advocate or legal officer, I take the following action in this case: [If deferring
or waiving any punishment, indicate the date the deferment/waiver will end. Attach signed reprimand if applicable.
Indicate what action, if any, taken on suspension recommendation(s) or clemency recommendations from the judge.]
Upon review, I take the following action in the General Court-Martial case of United States v. LT Craig Becker, USN:
-Waiver of all automatic forfeitures for a period of six months, to be paid to the dependent daughter of the accused, Miss
- AND NO OTHERS

29. Convening authority's written explanation of the reasons for taking action on offenses with mandatory minimum
punishments or offenses for which the maximum sentence to confmement that may be adjudged exceeds two years,
or offenses where the adjudged sentence includes a punitive discharge (Dismissal, DD, BCD) or confinement for
more than six months, or a violation of Art. 120(a) or 120(b) or 120b:
Waived forfeitures are to be paid directly to the dependent daughter of the accused, Miss

30. Convening Authority's signature

31. Date

r

32. Date convening authority action was forwarded to PTPD or Review Shop.
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ENTRY OF JUDGMENT

ENTRY OF JUDGMENT
SECTION A - ADMINISTRATIVE
1. NAME OF ACCUSED (LAST, FIRST, Ml)
IBECKER, CRAIG R.

1

I 103

5. CURRENT ENLISTMENT

4. UNIT OR ORGANIZATION
IEOD MOBILE UNIT 12 DETACHMENT NEWPORT, RI

7. CONVENING AUTHORITY
(UNIT/ORGANIZATION)

2. PAYGRADE/RANK 3. DoD ID NUMBER

I 125-May-1999

8. COURTMARTIAL TYPE

I [General

9. COMPOSITION

IIMembers

6. TERM

I IINDEFINITE

I

10. DATE COURT-MARTIAL
ADJOURNED

l 130-Apr-2022

I

SECTION B - ENTRY OF JUDGMENT
**MUST be signed by the Military Judge (or Circuit Military Judge) within 20 days of receipt**
11. Findings of each charge and specification referred to trial. [Summary of each charge and specification
(include at a minimum the gravamen of the offense), the plea of the accused, the findings or other disposition
accounting for any exceptions and substitutions, any modifications made by the convening authority or any posttrial ruling, order, or other determination by the military judge. R.C.M. 111 l(b)(l)]
Charge I: Violation of the UCMJ, Article 118
Plea: Not Guilty Finding: Guilty
Specification: Premeditated murder on or about 8 October 2015.
Plea: Not Guilty Finding: Guilty
Charge II: Violation of the UCMJ, Article 128
Plea: Not Guilty Finding: Guilty
Specification 1: Battery on or about 9 August 2013.
Plea: Not Guilty Finding: Withdrawn and dismissed without prejudice.
Specification 2: Battery on or about 8 October 2015.
Plea: Not Guilty Finding: Guilty
Charge Ill: Violation of the UCMJ, Article 133
Plea: Not Guilty Finding: Dismissed without prejudice.
Specification: Conduct unbecoming generally- physically and emotionally abusing his wife - on divers occasions between on or
about 2 August 2013 and on or about 8 October 2015.
Plea: Not Guilty Finding: Dismissed without prejudice.
Charge IV: Violation of the UCMJ, Article 134
Plea: No plea entered Finding: Dismissed without prejudice
Specification 1: Violation of federal law - Obstructing justice on divers occasions on or about 8 August 2015.
Plea: No plea entered Finding: Dismissed without prejudice
Specification 2: Violation of federal law - Obstructing justice on divers occasions on or about 8 August 2015.
Plea: No plea entered Finding: Dismissed without prejudice
Specification 3: Violation of federal law - Obstructing justice on divers occasions on or about 9 August 2015.
Plea: No plea entered Finding: Dismissed without prejudice
Additional Charge: Violation of the UCMJ, Article 133
Plea: Not Guilty Finding: Guilty
Specification 1: Conduct unbecoming generally on divers occasions on or about 8 October 2015, wrongfully impersonating his
spouse.
Plea: Not Guilty Finding: Guilty
Specification 2: Conduct unbecoming generally on divers occasions on or about 8 October 2015, wrongfully mislead investigators.
Plea: Not Guilty Finding: Guilty

Entry of Judgment -
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12. Sentence to be Entered. Account for any modifications made by reason of any post-trial action by the
convening authority (including any action taken based on a suspension recommendation), confinement credit, or any
post-trial rule, order, or other determination by the military judge. R.C.M. 111 l(b)(2). If the sentence was
determined by a military judge, ensure confinement and fines are segmented as well as if a sentence shall run
concurrently or consecutively.
The Members (unitary sentencing) adjudged the following sentence:
- Dismissal, Confinement for life with the possibility of parole.
Plea Agreement:
- There was no plea agreement
Convening Authority:
Upon review, I take the following action in the General Court-Martial case of United States v. LT Craig Becker, USN:
atic forfeitures for a period of six months, to be paid to the dependent daughter of the accused, Miss

Pretrial confinement credit: 831 days

13. Deferment and Waiver. Include the nature of the request, the CA's Action, the effective date of the deferment,
and date the deferment ended. For waivers, include the effective date and the length of the waiver. RCM 111 l(b)(3)

The Convening Authority waived automatic forfeitures for a period of six months, effective on the date the entry of judge is signed, to
be paid directly to the daughter of the accused, Miss

14. Action convening authority took on any suspension recommendation from the military judge:

N/A

Entry of Judgment -
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15. Judge's signature:

KEANE •STEPHEN • FR
ANCIS

16. Date judgment entered:
Digitally signed by
KEANE.STEPHEN.FRANCI

IAug 31 , 2022

2022.oa.3115:47:33-oToo·
I

17. In accordance with RCM 111 l(c)(l), the military judge who entered a judgment may modify the judgment to
correct computational or clerical errors within 14 days after the judgment was initially entered. Include any
modifications here and resign the Entry of Judgment.
- On 11 May 22, Defense Counsel requested 20 days delay to submit matters by LT Becker. This request was approved on 13 May 22.
- On 23 May 22, Defense Counsel requested 30 days delay to submit matters by LT Becker. This request was approved on 25 May 22.
- On 19 Aug 22, Defense Counsel requested 7 days delay from the military judge to submit comments on the 11 Dec 19 summarized
portion of the transcript. This request was approved and delay excluded on 19 Aug 22.

18. Judge's signature:

KEANE •STEPHEN • FR
ANCIS

19. Date judgment entered:
Digitally signed by
KEANE.STEPHEN.FRANCI

IAug 31, 2022

2022.oa.3115:4a:oa-o7'oo·
I
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APPELLATE INFORMATION

THERE IS NO APPELLATE
INFORMATION AT THIS TIME

REMAND

THERE WERE NO REMANDS

NOTICE OF COMPLETION OF APPELLATE REVIEW (NOCAR)

