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CONVENING ORDER



UNITED STATES MARINE CORPS 
MARINE: CORPS INSTI\LLATIONS NATIONAL CAPIT/IL REGION 

MARINE CORPS BASE QUANTICO 
3250 CATT,tN /\VENUE 

QUANTICO VIRGIN!/\ 22134-5001 

I:f RtPt.Y REFER TO: 

GCMCO #01-19 
B 052 
OCT O 3 ,om 

Pursuant to Arl.icle 22 of the Uniform Code of Military Justice and JAG 
Manual, Section 0120, a General Court-Martial is hereby convened. It may Lry 
such persons as may be properly brought before it and shall meet at Marine 
Corps Base, Quantico, Virginia, unless otherwise directed, The court will be 
conslltuted as follows: 

MEMBERS 

Colonel , U.S. Marine Corps; 
Colonel , U.S . Marine Corps; 
Lieutenant Colonel  U.S. Marine Corps; 
Major U.S. Marlne Corps; 
Major U.S. Marine Corps; 
Major U.S. Marine Corps; 
Captain , U.S. Marine Corps; and 
Captain U.S. Marine Corps . 

Pursuant to JAG Manual, Section 0136; and R, C, M. 505 ( c) ( 1), ~CM, I hereby 
delegate authority to excuse individual members to the Staff Judge Advocate. 

 
COLONEL
U.S. MARINE CORPB 
COMMANDER 
MCINCR-MCBQ 

 



UNITED STATES MARINE CORPS 
MARIN£ CORPS INSTALLATIONS NA.l l NAL CA~l~A REGION 

MARINE CORPS BASE QUANTICO 
3250 CATLIN AVENUE 

Q~ANTICO, VIRGINIA 22134-500! 

GENERAL COURTS-MARTIAL CONVENING ORDER, SERIAL NUMBER 01-19b 

5813 
B 052 

NOV 2 5 2020 

Mod ification to General Court -Martia l Convening Order Ser: 01-19 
dat e d 03 October 19, in the case of United States v. Sergeant Jordy J. 
Delafuente, USMC only. The court is cons t ituted as follows: 

DELETE 

Col onel U.S. Marine Corps; 
Colonel U.S. Marine Corps; 
Lieutenant Colonel U.S. Marine Corps; 
Major  U.S. Marine Corps; 
Major U.S. Marine Corps; 
Major U.S. Marine Corps ; 
Captain U.S. Marine Corps; 
Captain  U.S. Marine Corps. 

ADD 

Major  U. S. Marine Corps Reserve; 
Captain  U.S. Marine Corps; 
Captain  U.S . Marine Corps; 
Captain  U.S. Marine Corps; 
Second Lieutenant  U.S. Marine Corp s; 
Chief War rant Offi cer 3  U.S. Ma ri ne Corps; 
Sergeant Major U.S. Mari ne Corps ; 
Mas t er Sergeant , U.S. Mar ine Corps; 
Gunnery Sergeant , U. S. Marine Corps; 
Gunnery Sergeant  U.S. Mar ine Corps; 
Gunnery Sergeant  U.S. Marine Corps; 
Gunne ry Se rgeant  U. S . Marine Corps; and 
Staff Sergeant U. S . Marine Corps. 

The Court-Martial is constituted as follows: 

MEMBERS 

Major  U.S. Marine Corps Reserve; 
Captain , U.S. Marine Corps; 
Captain , U.S. Marine Corps; 
Captain  U.S. Marine Corps; 
Second Lieute nant  U.S. Marine Corps; 
Chief Warrant Officer 3  U.S. Marine Cor
Sergeant Major  U.S. Mar ine Corps; 
Master Sergeant  U.S. Ma rine Corps; 
Gunnery Sergeant  U.S. _Marine Corps; 
Gunnery Sergeant , U.S. Marin~ Corps; 
Gunnery Sergeant  U.S. Marine Corps; 
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GENERAL COURTS- MARTIAL CONVENING ORDER, SERIAL NUMBER 01-19b 

Gunnery Sergeant , U.S. Marine Corps; and 
Staff Sergeant  U.S. Marine Corps. 

Before the court-martial is assembled, the Staff Judge Advocate may 
excuse members without cause shown. 

Copy to: 
File 

 
Colonel 
U.S. Marine Corps 
Commanding 

2 



CHARGE SHEET



CHARGE SHEET 

I. PERSONAL DATA 

1. NAME OF ACCUSED (Lest, First Middlo Initial) 2. EDIPI 3. GRADE OR RANK , 4. PAY GRADE 

Delafuente, .lordy, J. Sgt E-5 
5. UNIT OR ORGANIZATION 6. EAS 6b. CURRENT SERVICE 

H&S Bn, MCB Quantico 25 Mar2020 a. INITIAL DATE lb. TERM 
22 Oct20 16 4 Yrs 

7. PAY PER MONTH 8. NATURE OF RESTRAINT OF 9. 0ATE(S) IMPOSED 

a. BASIC b. SEA/FOREIGN DUTY c. TOTAL ACCUSED 

$3094.50 NIA $3094.50 Pre-Trial Confinement IO Mar 2020-Present 

II. CHARGES AND SPECIFICATIONS 

10. 

CHARGE: Violation of the UCMJ, Art. 120 
Specification 1: (Sexual Assault) In that Sergeant Jordy .J. Delafuente, U.S. Marine Corps, on ai.:tjvc duty, 
did, at or near Marine Corps Base Quantico, Virginia, on or about 8 March 2020, commit a sexual act upon 
Lance Corporal ., U.S. Marine Corps, by penetrating the said Lance Corporal  vulva with the said 
Sergeant Delafuente's penis, with an intent to arouse or gratify the sexual desire of any person, without the 
consent of the said Lance Corporal  

Specification 2: (Sexual Assault) {n that Sergeant Jordy J. Delafuente, U.S. Marine Corps, on active duty, 
did, at or near Marine Corps Base Quantico, Virginia, on or about 8 March 2020, commit a sexual act upon 
Lance Corporal  U.S. Marine Corps, by penetrating the said Lance Corporal  vulva with the said 
Sergeant Delafucntc's penis, with an intent to arouse or gratify the sexual desire of any person, when the said 
Lance Corporal  was incapable of consenting to the sexual act because she was impaired by an 
intoxicant, to wit: alcohol, and the accused kne\.v or reasonably should have known of that condition. 

(See Siipplemental Page) 

Ill. PREFERRAL 

11a. NAME OF ACCUSER (Usl. First, Middle /niri31) I b.GRADE IC. ORGANIZATION OF ACCUSER 

E-3 LSSS-NCR 
d. SIGNATURE OF ACCUSER I e. DA TE (YYYYMMDD) 

20200326 

AFFIDAVIT: Before me, the undersigned, authorized by law to administer oath In cases of this character. personally 
appeared the above named accuser this 26th day of March ' 2020 , and signed Ille foregoing 
charges and specifications under oath that he/she is a person subject to the Uniform Code of Military Justice and that 
he/she either has personal knowledge of or has investigated the matters set forth therein and that the same are true to 
the best of his/her knowledge and belief. 

Evan P. Clark ·1 rial Services Ofiice, LSSS-NCR 
1 yped Name al Olf1cer Organizat1on of Officer 

Caetain, U.S. Marine Corps Judge Advocate 
Gracie Official Capacity ta Administer Oath 

CLARK.EVAN.PALM Digilallysignedby 
(See R.C.M. 307 (b)_ must be commissioned office" 

CLAAK EIJA.N.PI\UAER

ER. 0 .. 10. 20".!0.032611:30:54 -04'00" 

Signature 

DD FORM 458, MAY 2000 PREVIOUS EDITION ISOBSOLEl E. 

PHO EX. 1 



12. 
On 27 March 2020 , the accused was informed of the charges against him/her and of the 

name(s} of the eccuser(s) known to me (See R C.M. 308 (a)) (See R. C.M. 308 if notlficaf/on cannot be made.) 

Hq Co, H&S Bn, MCI-NCR Quantico 
------

Typed Name of Immediate Commander Organization of Immediate Commander 

Major, U.S. Marine Corps 

Grado 

 

13. 

Signature 

IV. RECEIPT BY SUMMARY COURT-MARTIAL CONVENING AUTHORITY 

The sworn charges were received at 

NCR Quantico 

_1_0_54_ hours, ___ 2_1_M_ a,_·c_h __ _ 2020 at Hq Co, H&S Bn, 
---

Officer Exercising Summary Court-Martial Jurisdiction (Sea R. C.M. 403) 

Typed Nam11 of Officer 

Major, U.S. Marine Corps 

Gradt1 

Signature 

Designation of Command or 

FOR THE 1 
Commanding Officer 

Commanding Officer, Hq Co, H&S Bn, NCR Quantico 

Official Capacity of Officer Signing 

V. REFERRAL; SERVICE OF CHARGES 

14a. DESIGNATION OF COMMAND OF CONVENING AUTHORITY b PlACE 
C. Mi:v, sio20 

Marine Corps Base Quantico Quantico, VA 

General Referred for trial to the _______ court-martial convened by GCMCO 1101-19 

15. 

Dated, 3 October __ 2_0_19 __ , subject to the following instructions 1 

By -----------Commend or Order 

of __________________________ _ 

Typad Name of Officer 

Colonel, U.S. Marine Corps 
11 

Signature 

Commanding Officer, Marine Corps Base Quantico 

Official Cepaclly of Officer Signing 

On __ 20_2_0_ , I (caused to be) served a copy hereof on (each of) the above named accused 

Evan P. Clark Capt, U.S. Marine Corps 

Grade or Rank of Tris/ Counsel 

FOOTNOTES: I - When en spproprlata commtlndor signs personally, lnappl/csblo words sre stricken
2 - See R.C.M. 601 (11) concerning lnslructlons. If none. so slata. 

DD FORM 458 (BACK), MAY 2000 

 



CHARGE SHEET 

I. PERSONAL DATA 

1. NAME OF ACCUSED (Last, First. Mic/die tnlf.'al) 2. EDIPI 3. GRADE OR RANK , 4. PAY GRADE 

Delafoente, Jordy, J. Sgt E-5 
5. UNIT OR ORGANIZATION 6. EAS Gb. CURRENT SERVICE 

H&S Bn, MCB Quantico 25 Mar 2020 a. INITIAL DATE I b. TERM 
22 Oct 2016 4 Yrs 

7. PAY PER MONTH 8. NATURE OF RESTRAINT OF 9. DA TE(S) IMPOSED 

a. BASIC b. SEA/FOREIGN DUTY c. TOTAL ACCUSED 

$3094.50 N/J\ $3094.50 Pre-Trial Confinement IO Mar 2020-Prescnl 

II. CHARGES AND SPECIFICATIONS 

10. 

ADDJTCONAL CHARGE: Violation of the UCM.J, Art. 134 
Specification: (Extramarital Sexual Conduct) In that Sergeant Jordy J. Delafuente, U.S. Marine Corps, on 
active duty, did, at or near Marine Corps J3ase Quantico, Virginia. on or about 8 March 2020. wrongfully 
engage in extramarital conduct, to wit: sexual intercourse ,.vith Lance Corporal  U.S. Marine Corps, a 
person the accused knew was not the accused's spouse, and that such conduct was to the prejudice of good 
order and discipline in the armed forces and of a nature to bring discredit upon the armed forces. 

(See S11pple111e11wl Page) 

Ill. PREFERRAL 

11a. NAME OF ACCUSER (Last, Firs/, Middle /n,ha(I I b.GRAOE 

E-3 
I c. ORGANIZATION OF ACCUSER 

LSSS-NCR 
d. SIGNATURE OF ACCUSER I e. DA TE (YYYYMMDD) 

20200403 

AFFIDAVIT: Before me, the undersigned. authorized by law to administer oath in cases of this character, personally 
appeared the above named accuser this 3rd day of 2020 , and signed the foregoing Aeril 
charges and specifications under oath that he/she is a person subject to the Uniform Code of Military Justice and that 
he/she either has personal knowledge of or has investigated the matters set forth therein and that the same are true to 
the best of his/her knowledge and belief. 

Evan P. Clark Trial Services Office, LSSS-NCR 
Typed Name of oH,cer Organ1zal1on of Olflcer 

Caetain, U.S. Marine Corps Judge Advocate 
Grade Official capacity to Administer Oath 

CLARK.EVAN.PALM Digilolly aignedby 
(See R.C.M. 307 (b)_ must be commissioned officer) 

CLARK.EVAN PAI.MER 
ER. Date: 2020.04.03 15:55:39 -04'00' 

Signature 

DD FORM 458, MAY 2000 PREVIOUS EDrTION IS OBSOLETE. 

PHO EX. 1 



12. 
On 27 March 2020 , the accused was informed of the charges against him/her and of the 

name(s} of the eccuser(s) known to me (See R C.M. 308 (a)) (See R. C.M. 308 if notlficaf/on cannot be made.) 

Hq Co, H&S Bn, MCI-NCR Quantico 
------

Typed Name of Immediate Commander Organization of Immediate Commander 

Major, U.S. Marine Corps 

Grado 

13. 

Signature 

IV. RECEIPT BY SUMMARY COURT-MARTIAL CONVENING AUTHORITY 

The sworn charges were received at 

NCR Quantico 

_1_0_54_ hours, ___ 2_1_M_ a,_·c_h __ _ 2020 at Hq Co, H&S Bn, 
---

Officer Exercising Summary Court-Martial Jurisdiction (Sea R. C.M. 403) 

Typed Nam11 of Officer 

Major, U.S. Marine Corps 

Gradt1 

Signature 

Designation of Command or 

FOR THE 1 
Commanding Officer 

Commanding Officer, Hq Co, H&S Bn, NCR Quantico 

Official Capacity of Officer Signing 

V. REFERRAL; SERVICE OF CHARGES 

14a. DESIGNATION OF COMMAND OF CONVENING AUTHORITY b PlACE 
C. Mi:v, sio20 

Marine Corps Base Quantico Quantico, VA 

General Referred for trial to the _______ court-martial convened by GCMCO 1101-19 

15. 

Dated, 3 October __ 2_0_19 __ , subject to the following instructions 1 

By -----------Commend or Order 

of __________________________ _ 

Typad Name of Officer 

Colonel, U.S. Marine Corps 
11 

Signature 

Commanding Officer, Marine Corps Base Quantico 

Official Cepaclly of Officer Signing 

On __ 20_2_0_ , I (caused to be) served a copy hereof on (each of) the above named accused 

Evan P. Clark Capt, U.S. Marine Corps 

Grade or Rank of Tris/ Counsel 

FOOTNOTES: I - When en spproprlata commtlndor signs personally, lnappl/csblo words sre stricke
2 - See R.C.M. 601 (11) concerning lnslructlons. If none. so slata. 

DD FORM 458 (BACK), MAY 2000 
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NAVY-MARINE CORPS TRIAL JUD ICIARY 

NORTHERN JUDIC IAL CIRCUIT 

GENERAL COURT MARTIAL 

UN ITED ST ATES 

) 
) 
) 

) DEFENSE MOTION FOR APPROPRIATE 
) RELIEF 

vs. 

JORDY .J. DELAFUENTE 
SERGEANT 
U.S. MARfNE CORPS 

) 
) 
) 
) 
) 
) 

Issues Presented 

I June 2020 

Pursuant to Rules for Courts Martial ("R.C.M.'' ) 3050), the Defense requests the 

Military Judge review the propriety of pretrial con linement of Sergeant Delafuente. The 

Defense The 7-day rev iewing o rticer·s (LRO) decision was an abuse of discretion, and 

in format ion not presented to the IRO will establish that Sergeant Delafuente should be released 

under subparagraph (h)(2)(B) o f this rule. 

Summary of Relevant Facts 

The accused is charged with two specifications of violating Article 120. UCMJ arisin 

from the same act. The charge is based on an allegation made on 8 March 2020 that Sergean 

Delafuente penetrated the vulva of Lance Corporal  at a party that took place on the evenino 

of 7 March 2020. On 9 March 2020, the accused was confined. The 7-day review took place 

13 March 2020. At the 7-day review, the government and unit representatives presented evidenc 

that the accused was convicted at a civilian court for assault and battery committed on 27 Ma 

2019. The accused was sentenced to 15 days confinement but was released after 7 days. Ther 

was also information that the victim requested a mili tary protective order and that the accused· 

-1-
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past possession or a firearm was in violation or a general order. The !RO found that an offense 

was committed; the accused committed it; and it was foreseeable that. if released. the detainee will 

engage in misconduct: 

I. Likely intimidation of witnesses or other obstruction of justice. 

11. Likely infliction of serious injury on others. And. 

111. Likely commission of other offenses which pose a serious threat to safety of th 

community or serious tlu-eat to effectiveness, morale, discipline. readiness, or safet 

of the command, or to national security. 

Discussion Of The Law 

a. Abuse of Discretion 

A military judge may order an accused released from pre-trial confinement if the !RO 

abused his discretion and insufficient infonnation is presented to the military judge justifying 

continued pretrial confinement. In conducting a review of an IRO's decision to continue pretrial 

confinement. a military judge is limited to reviewing the infonnation that was before the !RO at 

the time the !RO made his decision. (U.S. v. Gaither. 45 M.J. at 351 ). The exercise of discretion 

implies conscientious judgment, not arbitrary action. It takes account of the law and the 

paiticu lar circumstances of the case and is directed by reason and conscience to a just result. 

(Burns v. United States, 287 U.S. 216) "The test for an 'abuse of discretion' is the failure to 

exercise discretion or its exercise on grounds that are untenable. It does not imply a bad motive 

or the will ful disregard of an accused's rights, but can be the failure to apply the princ iples of law 

applicable to the situation at hand." (United States v. Fisher. 37 M . .I. 812. 816-817 quoting 

United States v. Hawks, 19 M.J. 736). "Thus, while bad faith or malice is likely to result in an 

abuse of discretion. discretion may be abused with the best of intentions and the purest o f hearts. 

-2-
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Therefore, the fact that the commanding officer and !RO acted in good faith is not dispositivc of 

the question whether they abused their discretion. (United States v. Fisher, 37 M .J. 812, 816-

817) 

In United States v. Plummer, the !RO was aware, through the Commanding Officer's 72-

hour letter. that '·the appellant was under investigation by NCIS; had been observed by NCIS 

di stributing marijuana from his on-base residence on 17 August 2005; and, NCIS had evidence 

that, on two occasions, the appellant discussed obtaining marijuana, including the purchase of a 

quarter-pound of marijuana. The CO also noted he believed it was foreseeable the appellant 

posed a serious threat to the community, as he used, sold, and distributed drugs from his 

government quarters; the appellant was facing lengthy confinement and might possibly flee to 

avoid incarceration; and it was foreseeable that. if released, the appellant would continue using 

and distributing drugs to Marines in his command. The !RO also had before him the appellant's 

statement to NCIS in which he admitted to: using marijuana at least 20 times since February 

2005; actively taking measures to avoid detection by urinalysis; and. being approached by 

Marines in his unit looking to hjm as a source for marijuana. In his statement, the appellant 

denied ever providing drngs to any individual, a statement that directly contradicted observations 

by NCIS agents:· (United States v. Plummer. No. NMCCA 2006013 I 9. 2007 CC A LEXIS 229) 

The military judge and the appellate courts found there was no abuse of discretion. 

In this case, unlike Plummer, there are no admissions of continuous misconduct. The 

previous misconduct of the accused was an isolated incident which took place IO months prior to 

the allegations of 8 March 2020. There was nothing about that past misconduct that connects the 

two incidents together-different victim, different crimes, different circumstances. Accordingly, 

the misconduct is not a pattern. It is two isolated incidents separated by IO months. 

-3-
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In an interview of the IRO conducted by the defense counsel. the IRO stated that at the 

time of the hearing there was very little evidence available that a crime had been committed and 

that the accused committed it. He further stated that he concluded that there was "potentially" a 

crime committed but stated he did not have enough information for it to be clear one way or the 

other. The I RO relied on the past misconduct as propensity evidence to justify the finding that 

the accused committed the crime. He also stated that he decided to keep the accused in 

confinement because there was not enough evidence to justify release and he believed once more 

evidence was collected, the issue could be revisited. 

A. like(V i11timidatio11 o,/'witnesses or other obstruction <>/justice. 

In this case. the IRO found that it was foreseeable that the accused will intimidate witnesse 

or obstruct justice. There was no evidence presented at the 7-day review that the accused tried t 

contact any witnesses or otherwise communicate with them. There was no informat ion that th · 

accused acted any way that can construed as obstructing justice, preparing to, or attempting t 

obstruct justice. The !RO relied on the fact that the accused· s wife was seeking legal counsel befor 

she was willing to speak to NCIS. The !RO explained that he believed since the wife of the accuse 

had yet to make a statement, there was potential for the accused to obstruct justice or intluenc 

witnesses. In making that determination, the lRO did no apply the appropriate legal burden o 

preponderance of the evidence. 

B. like(v i11flictio11 of serious i11j111y 011 others. 

The !RO found that it was foreseeable that the accused will inflict serious injury on others. 

The accused's charge of sexual assault is alcohol related where the victim has an unclear memory. 

This charge does not inherently make the accused predisposed to inflicting serious injury to others. 

There was no evidence that the accused has sexually assaulted anyone before or that he has seria 
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raping tendencies. The conclusion was drawn by the !RO simply by the mere fact that there wa 

potential for the accused to have committed the act. The legal burden of preponderance of the 

evidence was not applied to the evidence presented at the hearing. 

C. Like~v commission of other (~[fenses which pose a serious threat to sc~fety of th 

communi(v or serious threat to e{fecti\·eness. morale. discipline. readiness. or sq/e~v of th 

command. or to national securi(v. 

The !RO found that the accused is likely commission ofotheroffenses which pose a seriou 

threat to safety of the community or serious threat to effectiveness, morale, discipline, readiness, 

or safety of the command, or to national security. The !RO based this finding on the fact that tha 

accused was facing very serious charges which if proven true will have a significant impact on hi 

family and career. This fact would also make it more likely that the accused would carry out an 

threats. This finding was made despite the fact that the accused had not made any tlu·eats to anyon 

regarding this misconduct or at the time of the incident. The reasoning that !RO makes is that th 

accused committed misconduct IO months ago that included threatening someone. This fact make 

the accused predisposed to threatening people. Based on the severity of the charges, the accused 

is more likely to carry out the threats he's predisposed to making. This reasoning cannot be said 

to be conscientious judgment. The conclusion arising from this fact has amounted to an arbitrar 

act. 

Conclusion 

The IRO"s findings were not made by applying the preponderance of the evidence 

standard. First, the !RO did not believe there was enough infonnation that there was a crime 

committed and the accused committed it. The !RO believed there was potential for the accused 

to have committed it but there was so much evidence that had not been collected. Second, the 
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IRO made his findings based on the accused's potential to obstruct justice. influence others. 

injure others, and not follow orders. These determinations were not based upon the 

preponderance of the evidence standard. Lastly, the reasoning applied to his findings are 

arbitrary and amount to an abuse of discretion. 

2. Relief Requested 

The Defense respectfully requests that the Court find the IRO abused his discretion, 

adjudged meaningful relie f of 3 days for every day spent in confinement, and release Sergeant 

De lafuente from pretrial confinement. 

3. Burden of Proof and Standard of Proof 

Pursuant to RCM 905, the burden of proof by a preponderance of the evidence shal l be on 

the moving party . 

4. Evidence 

a. The 72 hour memorandum 

b. The I RO documents 

c. Testimony from Sgt

5. Argument: Oral argument is requested. 

Dated this ill day of June 2020 

ALFARO ANGEL O,g,tallys,gned by 
• • IILFARO.ANGE

A. ALFARO 

Date· l020.0601 18·41 31 
·04'00' 

Captain, U.S. Marine Corps 
Detailed Defense Counsel 
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NA VY-MARINE CORPS TRIAL JUDICIARY 

NORTHERN JUDICIAL CIRCUlT 

GENERAL COURT MARTIAL 

UNITED STATES 

VS. 

JORDY J. DELAFUE TE 
SERGEANT 
U.S. MARINE CORPS 

) 
) 
) 

) DEFENSE MOTION FOR APPROPRIATE 
~ RELIEF- RECONSIDERATION 

j 26 August 2020 

) 
) 
) 

----------- - ---
Issues Presented 

Pursuant to Rules for Courts Ma11ial ("R.C.M.") 305(j), the Defense requests 

reconsideration to the Mil itary Judge' s review into the propriety of pretrial confinement of 

Sergeant Delafuente. The Defense moved the court to review the 7-day reviewing officer' s 

(IRO) decision as an abuse of discretion. At a previous Aiiicle 39a session the Military Judge 

appl ied the incorrect legal standard in reviewing the IRO 's decision. Additionally, there has 

been new information that eliminates the main concern the !RO cited to keep Sgt Delafuente in 

pretiial confinement. Sergeant Delafuente should be released under subparagraph (h)(2)(B) of 

thi s rule. 

Summary of Relevant Facts 

The accused is charged with two specifications of violating Article 120, UCMJ arisin 

from the same act. The charge is based on an allegation made on 8 March 2020 that Sergean 

Delafuente penetrated the vulva of Lance Corporal  at a pa1iy that took place on the evenin 

of 7 March 2020. On 9 March 2020, the accused was confined. The 7-day review took place o 

13 March 2020. At the 7-day review, the government and unit representati ves presented evidenc 

- 1- APPELLATE EXHIBIT \J \ \ 
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that the accused was convicted at a civilian court for assault and battery committed on 27 Ma 

20 19. That charge involved a fireann. The accused was sentenced to 15 days confinement bu 

was released after 7 days. There was also information that the victim in this present case requeste 

a mi litary protective order and that the accused' s past possession of a firearm was in violation o 

a general order. The IRO fo und that an offense was committed; the accused committed it; and i 

was foreseeab le that, if released, the detainee will engage in misconduct: 

1. Likely intimidation of witnesses or other obstruction of justice. 

11. Likely infliction of serious injury on others. And, 

111. Likely commission of other offenses which pose a serious threat to safety of th 

community or serious threat to effecti veness, morale, discipline, readiness, or safe 

of the command, or to national security. 

On l O June 2020 this Court heard argument on the propriety of the IRO's decision. 

Military Judge ruled against the defense motion reasoning that the IRO had " probable cause or 

reasonable belief' 1 to continue pretrial confinement and denied the defense motion. 

Discussion Of The Law 

a. Abuse of Discretion 

Within seven days of initial confinement, the IRO shall review the probable cause 

determination and necessity for continued pretrial confinement. (Rules for Courts-Martial 

305(i)(2)). In that 7-day review, the requirements for continued confinement listed under Rules 

1 The Mi litary Judge' s citation of the burden is at approximately minute 42. The Mili tary Judge's rul ing begins at 

approximately minute 4 1. 
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fo r Courts-Martial 305(g)(2)(B) must be proved by a preponderance of the evidence. (Rules for 

Courts-Martial 305(i)(2)(A)(iii)). A military judge may order an accused released from pre-trial 

confinement if the IRO abused his discretion and insuffi cient information is presented to the 

mi litary judge justifying continued pretrial confinement. (Rules for Courts-Martial 305G)). "An 

abuse of discretion occurs if a finding of fact is clearly e1Toneous ( i.e., unsupported by the 

record) or, if a decision is based on an erroneous view of the law.'' (United States v. Six, No. 

NMCCA 2011000 16, 20 12 CCA LEXIS 721, at 8). The Manual for Courts-Martial does not 

specifically set forth a standard for the Military Judge·s review of the IRO' s determination but 

" it logically follows that when a military judge reviews the legali ty of confinement previously 

served, he should apply the same standard." (United States v. Gaither, 45 M.J . 349, 351 

(C.A.A.F. 1996)). "The remedy fo r noncompliance with subsections (f), (h), (i), or U) of this 

rule shall be an administrative credit against the sentence adjudged for any confi nement served 

as the result of such noncompliance." (Rules for Courts-Martial 305(k)). 

In this case, the M ilitary Judge's review of the IRO's determination was based on an 

erroneous view of the law. In his ruling the Mil itary Judge found that the IRO found "probable 

cause or a reasonable belief' that the requirements for continued confinement under Rules for 

Courts-Marti al 305(g)(2)(B) had been met. As discussed, the proper burden of proof at an IRO 

hearing is preponderance of the evidence. Accordingly, the Military Judge' s review of the IRO 

was based on a standard insufficient for the IRO hearing. This incorrect application of the 

standard on the Mili tary Judge's review is not compliant with R ules for Courts-Martial 305G) 

and has deprived Sergeant Delafuente of a proper review of the IRO's decision, resulting in 

continued confinement. 
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The defense renews their motion to release Sergeant Delafuente from Pre-Trial 

Confinement based on the an abuse of discretion by the lRO. The defense also moves the Court 

fi nd the Mi litary Judge's misapplication of the law an abuse of discretion. 

b. New Information 

ln the IRO 's findings and in hi s testimony at the Article 39a hearing on IO Jw1e 20, he 

stated that lessor fo rms of restraint are inadequate in part because Sergeant Delafuente had 

access to weapons, witnesses have not had an opportunjty to interviewed by investigators, and 

that his home is where the incident took place. 

i. Weapons 

Sergeant Delafuente no longer owns any weapons. All weapons were sold in February 

2020. 

11. Witnesses 

There is no evidence that Sergeant Delafuente has tampered with any witnesses. 

However, to the extent the IRO's determination was proper, investigators have had an 

opportunity to carry out their investigation since the IRO hearing. Accordingly, the j ustification 

for keeping Sergeant Delafuente confined so that the investigation can takes place without the 

potential for him to obstruct justice is no longer a tenable one. 

iii. Place of the alleged incident 

The IRO stated that Sergeant Delafuente should not be released to his home where the 

alleged sexual assault took place. This concern is presumably to prevent any tampering with the 

scene to preserve any evidence. Similarly to the witness tampering concern, there is no evidence 

that Sergeant Delafuente tampered with the scene of the crime. To the extent the consideration 
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-
was proper, it is no longer a tenable justification as investigators have since the IRO hearing in 

March 2020 had ample opportuni ty to conduct their investigation of the home. 

Conclusion 

The Military Judge's review of the IRO's decision was w1der probable cause standard 

and not the preponderance of the evidence standard required by M.R.E. 305. The defense 

renews their motion to review the IRO's determination and find an abuse of discretion. 

Additional ly, the defense moves the court to find the Mi litary Judge's misapplication of the 

burden of proof to be an abuse of d iscretion and not complaint with M.R.E. 305U). 

2. Relief Requested 

The Defense respectfully requests the Cou1t find the preponderance of the evidence does 

not support continued confinement, that new info rmation supports release from confinement, and 

that Sergeant Delafuente be released from confinement. Additionally, that the Court fi nd the 

IRO abused his d iscretion, the M ili tary Judge abused his discretion, and that the requirements of 

M .R .E. 305 (i) and U) were not complied with and that meaningfu l relief of 3 days for every day 

spent in confinement be credited to Sergeant Delafuente. 

3. Burden of Proof and Standard of Proof 

Pursuant to RCM 905, the burden of proof by a preponderance of the evidence shall be on 

the moving party. 

4. Evidence 

a. Receipt of the gun sales 

b. Audio of the Article 39a hearing ICO Sgt Delafuente dtd IO June 20 

5. Argument: Oral argument is requested. 
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Dated this 26th day of August 2020 

A.ALFARO 
Captain, U.S. Marine Corps 
Detailed Defense Counsel 
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A VY-MARINE CORPS TRIAL J UDICIARY 

NORTHERN J UDICIAL C IRCUIT 
GENERAL COURT-MARTIAL 

UN I TED STATES 

"· 
J ordy Delafuente 
Sergea nt 
U.S. MARI E CORPS 

I. 1 aturc of the Motion 

GOVERNMENT MOTION IN OPPOSITION 
TO DEFE SE MOTION FOR APPROPRIATE 
RELIEF 

4 June 2020 

This motion is filed in response to Defense's motion for appropriate relief to relea e the Accused from 

pretrial confinement. In deciding to hold Sergeant Delafuente in pretrial confinement, the 7-day reviewing officer's 

(!RO) decision was not an abuse of discretion. The Government respectfully asks that the Court deny the Defense's 

motion. 

2. S ummarv of Facts 

On 27 May 2019, Sergeant Delafuente was arrested and charged with a sault and battery by the 

 I le was subsequently found guilty and spent time in the Rappahannock Regional Jail 

unti l 6 March 2020, when he was released. On 7 March 2020, Sergeant Delafuente held a pa11y at his on base 

residence to celebrate his release from jail. At this party, Sergeant Delafuente sexually assaulted Lance Corporal 

Lance Corporal submitted herself to a Sexual Assault Forensic Exam and reported the assaul t that 

night/morning. On 9 March 2020, Sergeant Delafuente was placed in pre-trial confinement. 

The 7-day review occurred 13 March 2020, at which the I RO considered the offense in light of Sergeant 

Delafuente's previous conviction of assault and battery. The I RO also considered the fact that Lance Corporal

immediately submitted to a S.A.F.E. exam: that Lance Corporal  felt the need to request a mil itary protective 

order against Sergeant Delafuente; that the sexual assault happened one day after Sergeant Delafuente was released 

from jail ; and that Sergeant Delafuente fai led to comply with the rules and regulation ofhi Unit Commander. 

Ultimately, the I RO found that sexual assault was committed; that Sergeant Delafuente committed the sexual 

assault; and that it was foreseeable that, if released, the Accused would engage in the following misconduct: 

APPELLATE EXHIBIT 
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1. Likely intimidation of witnesses or other obstruction of justice 

11. Likely infliction or serious injury on others; and/or 

111. Likely commission of other offense which pose a serious threat lo safety or the community or 

serious th reat to effectiveness, morale, discipline, readiness, or safety of the command or national 

security. 

Much of the factual predicate of the Defense's motion rests on a proffer or what was said during an 

interview that the Defense conducted with the IRO, LtCol  the week of I June 2020. The 

Government was not provided with the notes, nor have they been attached as an exhibit to the Defense's motion. 

Defense Counsel indicated that they do not intend to call the !RO at the 39(a), but rather the proofer who took notes. 

The Government spoke to LtCol after COB on 3 June 2020. I Iis statements to the Government are materially 

different than what is reflected in the Defense' s motion, specifically regarding the burden of proof. The Defense 

writes in their motion that "I le also slated that he decided to keep the accused in confinement because there was not 

enough evidence to justi fy release and he believed once more evidence was collected, the issue could be revisited." 

This statement implies that he thought that the Defense bears the burden of proof. During an interview with the 

Government, Lt Col  stated tha t he is aware that the burden of proof rests on the Government. 

3. Argument 

A. The decision by the IRO was not an abuse o f discretion 

The decision to place the Accused in pretrial confinement should not be overturned absent an abuse of 

discretion; in light of new evidence; or if the procedures of finding for pretrial confinement were not met. 

R.C.M.U)( I). Abuse of discretion is the mosl deferential or judicial reviews. "There is an abuse of discretion where 

the reasons or rulings of the military judge are clearly untenable and deprive a party ofa substantial right such as lo 

amount lo a denial of justice." Uniled Slates v. Weisbeck, 50 M.J. 461,464 ( 1999). Further, "a military judge abuses 

his discretion when his findings of fact were 'clearly erroneous if his decision is influenced by an erroneous view of 

the law ... "' Uni1ed SIG/es v. I 'anrowin F. 1\lan/a111b11s Hosp. Corpsman Chief Pelly Officer (E.-7). o. 20 I 900080, 

2020 WL 2763555, 3 (N-M. Ct. Crim. App. May 27, 2020). Although these cases consider abuse of discretion by a 

mi litary judge, the Government is not aware of a different "abuse of discretion" standard pertaining to an I RO. 

In coming to his conclusion, the IRO's decision was tenable and was not clearly erroneous or "influenced 

by an erroneous view of the law." Id. This is clear by the IRO's find ings: 
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a. 1111 offense triable by a court-martial has been commilled 

In coming to the conclusion that an offense triable by court-martial occurred, the IRO considered the nature 

of the offense and the surrounding circumstances. Sexual assault is triable by court-martial. The I RO concluded that 

it did occur given that Lance Corporal immediately went to get a SAFE exam and that she felt the need to file a 

military protective order against Sergeant Delafuente. This was enough evidence for the IRO to determine that the 

offense occurred, and it is clearly not untenable or based on a "clearly erroneous" facts. Id. 

b. The conflnee committed it 

In coming to the conclusion that Sergeant Delafuente committed the sexual assault, the IRO considered 

several pieces of evidence. First, that Lance Corporal  made an immediate report to law enforcement and 

submitted to a SAFE exam, as discussed by the testimony of SA CIS. Second, the IRO considered 

the fact that Sergeant Delafuente had previously been convicted of a violent crime. This was enough evidence for 

the I RO to determine that Sergeant Delati.lente committed the sexual assault, which is aga in clearly not untenable or 

based on a "clearly erroneous" facts. Id. 

c. Confinement is necessc11y because it is foreseeable that ... the conflnee will engage in serious criminal 

misconduct 
In coming to his decision, the IRO found that pretrial confinement is necessary because it is fo reseeable 

Sergeant Delafuente will engage in serious criminal misconduct if not confined. The IRO came to these conclusions 

in light of Sergeant Delefuente's past misconduct. Sergeant Delafuente is accused of violating Article 120, in that he 

sexually assaulted Lance Corporal Sergeant Delafuente is accused of committing this crime approximately 

twenty -four hours after being released from jail fo r his battery and assault conviction. Battery and assaul t, and 

sexual assault are both crimes that are violent in nature and infl ict serious injury on another person. The IRO based 

his decision not on the mere fact that there was potential for the accused to have committed sexual assault, but rather 

on a pattern of violent behavior by Sergeant Delafuente. Finally, the I RO considered the fact that Sergeant 

Delafuente fa iled to comply wi th the rules and regulations of his Uni t Commander, which directly effects 

effectiveness, morale, discipline, and readiness of the command . Based on all these considerations, it was not clearly 

untenabl e or based on a "clearly erroneous" facts for the I RO to find pretrial confinement necessary. Id 

d. Less severe forms of restraint are inadequate 

The IRO noted that moving to the barracks, if release from confinement, would not solve potential issues 
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with witness intimidation and that he may still have access to weapons. As stated above, the I RO was aware of the 

fact that very little time passed between Sgt Delafuente's release from jai l and the alleged sexual a sault. 

B. T he Defense's mo tion docs not establish that the IRO abused his discretion 

Without di rectly saying it , defense tries to argue that the lRO based his decision on propensity character 

evidence. In considering all of the relevant circumstances, the IRO established a clear foundation for keeping 

Sergeant Delafuente in pretrial confinement. Even if the lRO based this finding on propensity evidence, R.C.M. 

(i)(A)(i i), specifically says that, except for M.R.E. 302 and 305 , the Military Rules of Evidence shall not apply to a 

7-day review. 

Defense also argues, " there was no evidence that the accused has sexually assaulted anyone before or that 

he has serial rap ing tendencies." This is entirely irrelevant. Sergeant Delafuente need not have serial rapist 

tendencies to be placed in pretrial confinement, nor is he charged with assaulting more than one victim. Rather, the 

IRO only had to find that there is evidence to show a, " likely infliction of serious injury on others," which the IRO 

found. Again, the IRO came to this conclusion by considering the violent nature of Sergeant Delafuente 's past 

conviction, the short timing between the conviction and the sexual assault, and the violent na ture of sexual assault. 

In coming to its conclusion that the IRO abused its discretion, Defense discusses Uni1ed S1a1es v. P/11111111er 

and then not apply it. ( 'ni1ed S1a1es v. P/11111111er, o. MCCA 20060 13 19. 2007 CCA LEX IS 229. Defense argues 

that in P/11111111er the accused wa rightfully put in pretrial confinement because there was continuous misconduct by 

the accused. Al though continuous misconduct is not necessary for pretrial confinement, the Government argues that 

Sergeant Delafuente is actually much like the accused in P/11111111er as he has been involved in continuous 

misconduct. This is based on his previous battery and assault conviction; his failure to comply with the rules and 

regulations of his Unit Commander; and now the a llegation of sexual assault. Thus, much like the accused in 

P/11111111er Sergeant Delafuente should also remain in pretrial confinement. 

4. Burden of Proof 

Defense bears the burden of proof under R.C.M. 905(c)( 1 )-(2) as the proponent of the motion. 

5. Relief Requested 

Based upon the foregoing, the Defense motion should be DE IED. 

6. W itnesses 

The Government intends to call LtCol
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7. O.-al Argument 

The Government respectfully requests oral argument. 

E. P. CLARK 
Captain, U.S. Marine Corps 
Trial Counsel 

Certificate of Service 

I hereby attest that a copy of the foregoing notice was served on the mil itary judge and defense counsel via 
electronic mail on 4 June 2020. 

E. P. CLARK 
Captain, U.S. Marine Corps 
Trial Counsel 
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NAVY-MARINE CORPS TRIAL J UDICIARY 
NORTHERN J UDICIAL CIRCUIT 

GENERAL C OURT-MARTIAL 

U NIT E D S T ATES 

v. 

Jordy Delafuente 
Ser geant 
U.S. MARINE CORPS 

I. Nature of the Motion 

GOVERNMENT MOTION IN OPPOSITION 
TO DEFENSE MOTION FOR APPROPRIATE 
RELIEF- RECONSID ERATION 

2 September 2020 

This motion is filed in response to Defense·s motion for appropriate relief (reconsideration) to release the 

Accused from pretrial confinement. 

2. Summarv of Facts 

On 27 May 2019. Sergeant Delafuen te was arrested and charged with assault and battery by the

Sergeant Delafuente was subsequent ly found guilty and sentenced to a period of 

imprisonment. On 7 March 2020. Sergeant Delafuente held a pa11y at his base residence to celebrate his release from 

jail. The Government has charged Sergeant Delafuente wi th sexually assaulted Lance Corporal  at the end of 

this party. On 9 March 2020. he was placed in pre-trial confinement. 

The 7-day review occurred 13 March 2020. During which. the lRO considered Sergeant Delafuente ·s 

sexual assault offense in light of his past conduct. Ultimately, as documented in Encl. I, the !RO found by a 

preponderance of the evidence that sexual assault was committed; that Sergeant Delafuente committed the sexual 

assault; and that it was foreseeable that if released, it was reasonably foreseeable that the Accused would engage in 

serious criminal misconduct. Enclosure I includes a worksheet and a script. which both correctly state the standard 

of proof. 

At the previous Article 39(a). the Military Judge ruled. "I find that the !RO did not abuse his discretion. I 

!ind that he properly analyzed the evidence that was presented to him; that he understood that the Government bore 

the burden of proof at the hearing. and that he found probable cause or a reasonable belief that. . .. " The Mi litary 

Judge then discussed the R.C.M. 305(h)(2)(8) factors relating to the IRo·s findings. 
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3. Argument 

A. The IRO Did Not Abuse His Discretion 

The standard for a Military Judge to apply when reviewing the IRO's dec ision is whether the latter abused 

his discretion. R.C.M. 305(j)( I )(A). The Military Judge in this case concluded exactly that. The fact that he al so 

stated that the !RO found probable cause to continue confinement is a nullity. The standard used by the !RO in this 

case, as evidenced by Encl.\, is a preponderance of the evidence. Regarding whether or not he abused his 

discretion. parties previously litigated this issue at the previous Article 39(a). 

B. Defense's "New Information" is Inadequate to Justify Release 

Defense provided uncorroborated and unsubstantiated evidence to support the conclusion that because 

Sergeant De lafuente allegedly no longer owns weapons. restraint is no longer necessary. However, Defense Exhibit 

A depicts an unsigned "Buy Agreement" for three firearms. A one page. unsigned agreement is not sufficient proof 

that the: agreement was even executed. much less whether Sergeant Delafuente owns or has access to any other 

firearms. or has access to any other weapon. Even accepting the proffered evidence as true. it does not justify 

release. It is not necessary to own a weapon to threaten or intimidate a witness. Defense also asserts that there is no 

e\'idence that Sergeant Delafuente has tampered with any witness..:s. Given that he wru; placed in pre-trial 

confinement almost immediately following the offense. he has not had the opportunity. The rule asks whether it is 

foreseeable that the Accused will engage in additional misconduct based on past behavior. 

4. Burden of Proof 

Defense bears the burden of proof under R.C.M. 905( c )( I )-(2) as the proponent of the motion. 

5. Relief Re9uested 

Based upon the foregoing, the Defense motion should be DENIED. 

6. Oral Argument 

T he Government respectfully requests oral argument. 

E. P. CLARK 
Captain, U.S. Marine Corps 
Trial Counsel 
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Certificate of Service 

I hereby attest that a copy of the foregoing notice was served on the military judge and defense counsel via 
electronic mail on 2 September 2020. 

E. P. CLARK 
Captain, U.S. Marine Corps 
Trial Counsel 
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~ fY-MARJNE CORPS TRJAL JUDIC. 
NORTHERN J UDICLAL CIRC UIT 

GENERAL CO UUT-MARTLAL 

UN I TE D ST A T ES 

v. 

JORDY DELAFUENTE 
Sergeant 
U.S. Marine Corps 

JOLNT MOTION FOR APPROPRIATE 
RELIEI• 

(Docketing Request) 

14 Oct 2020 

I. Nature of Motion. On 9 October 2020. Defense·s expert consultant was approved to begin work. On 
12 October 2020, notice of approval was provided to Defense. This has not allowed sufficient time for 
review of applicable materials and for the Defense to notify the Government if they intend to qualify the 
consultant as an expert witness at trial. Parties respectfully move the Court to docket trial dates and set 
judicial milestones in the above-captioned case in accordance with the schedule below. 

2. Trial Dates and Milestones. 

a. Defense informs Government of intent to call consultant as witness at trial 30 OCT 20 

b. Final pretrial matters 16 NOV 20 

c. Trial Dates at MCB Quantico 30 NOV - 4 DEC 20 

3. Notification. The Government certifies that victim's legal counsel in th is case has been notified of the 

proposed dates and their right to be heard pursuant to Article 6b, UCMJ. 

Date: 14 Oct 2020 

Motion Response 

E. P. CLARK 
Captain, U.S. Marine Corps 
Trial Counsel 

Defense Counsel, in response to the above motion: 

L_Does not oppose it and agrees to the trial and pretrial dates proposed. 

__ Opposes the dates proposed and requests a 39(a) session on ______ _ 

Appellate Exhibit /V 
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Date: 14 Oct 2020 A. ALFARO 
Captain, U.S. Marine Corps 
Defense Counsel 

****************************************************************************** 
Court Ruling 

The motion is granted. It is hereby ordered that all parties shall comply with the trial deadlines set forth 
above and shall appear before the Court on: 

for commencement of trial. 

Date: /lf (J)vT 20 

Appellate Exhibit /\J 
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NAVY-MARINE CORPS TRIAL JUDICIARY 
NORTHERN JUDICIAL CIRCUIT 

GENERAL COURT-MARTIAL 

UN ITED STATES 

v. 

JORDY DELAFUENTE 
Sergeant (E-5) 

U.S. Marine Corps 

) 
) 
) 
) 

) 

) 
) 

) 
) 

) 

DEFENSE MOTION FOR PARTICULAR 
RELIEF 

MOTION TO COMPEL PRODUCTION OF 
EXPERT WfTNESS fN THE FIELD OF 

FORENSIC DNA 

9 November 2020 

REUEF SOUGHT 

Pursuant to Rule for Cou11-martial (R.C.M.) 70 I (e), 703(d), and 906 the defense respectfully 
moves this court to compel the production of the following expert witness: Ms.  as 
an expert witness at trial in the field of forensic DNA. The defense requests this expe1t so that 
she may prepare for trial and provide expe11 testimony in order to testify on the merits. 

SUMMARY OF FACTS 

a. The Government has charged the accused with one specification of violating Article 120 stemming 
from events at a party at the accused's home on or about 8 March, 2020. 

b. The allegation includes sexual intercourse between the accused and the alleged victim, without her 
consent. 

c. Following the alleged sexual assault the victim immediately went to the hospital and reported the 
assault. 

d. As a result, a sexual assault forensic exam was conducted and numerous samples were taken from 
the body of the alleged victim, including swabs of her external genitalia and internal genitalia. 

e. As part of the exam the alleged victim disclosed that she last had consensual sex approximately 
seven days earlier on l March, 2020. 

f. Swabs were taken from the accused and from the alleged victim"s fiance, Mr.  

g. A full DNA profile from  was found on the internal swab of the alleged victim ' s vagina. 

h. The accused' s DNA was not present on the internal swab. 

i. A partial match of the accused ' s DNA was found on the external swab of the genital ia and thighs 
of the alleged victim. 
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j. The defense requested the convening authority to approve Ms.  as an expert in the field 
of forensic DNA. Encl. l 

k. The convening authority denied the request. Encl. 2. 

I. Ms.  is an experienced expert, having practiced in the field of forensic DNA for over 20 years, 
serving as a consultant for over 50 military courts-martial and having testified more than 20 times. 
Encl. 3. 

m. Ms.  is currently a defense expert consultant, via court order. 

DISCUSSION 

A. Principles of Law 

'"Although an expert consultant frequently morphs into an expe11 witness at trial, like a caterpillar 
into a butterfly, those are separate roles controlled by d istinct rules and legal tests." United 
States v. Roberts, No. ARMY 20150023, 2019 CCA LEXIS 501, at *8 (A. Ct. Crim. App. Dec. 
11, 2019. M .R.E. 702 governs the admissibility of expe1t testimony and provides: if scientific, 
technfoal, or other specialized knowledge will assist the trier of fact to understand the evidence 
or to detem1ine a fact in issue, a witness qualified as an expert by knowledge, ski ll, experience, 
training, or education may testify thereto in the fonn of an opinion or otherwise if ( 1) the 
testimony is based upon sufficient facts or data, (2) the testimony is the product of reliable 
principles and methods, and (3) the witness has applied the principles and methods reliably to the 
facts of the case. 

In order to compel the production of an expert witness, the moving party is required to show that 
the testimony of that expert is relevant and necessary. United States v. Ndanyi, 45 MJ 315 
(C.A.A.F. 1996). In the context of an expe1t witness, the test for whether the expert is necessary 
is that set forth in United States v. Houser: ( l) the qualifications of the expert, (2) the subject 
matter of the expelt testimony, (3) the basis for the expelt testimony, (4) the legal relevance of 
the evidence, (5) the reliability of the evidence, and (6) whether the probative value of the 
testimony outweighs other considerations. United States v. Houser, 36 MJ 392 (C.M.A. 1993 ). 
As proponent o f the evidence, the Defense has the bw·den of showing that the expert testimony is 
admissible, by establishing each of the Houser prongs by a preponderance of the evidence. See 
United States v. Daubert, 509 US 579, 59 (1993); see also United States v. Houser, 36 M.J. 392 
(C.A.A.F. 1993 )("'the burden is on the proponent to establish each of these factors." '·[J]t is up to 
the proponent to establish the probative value and the reliability of the evidence by testimony or 
scientific and legal writings.") 

B. Ms.  satisfies the Houser factors. 

I. The qualification of the expert (M.R.E. 702) 

Ms.  is an expe1t in the field of forensic DNA. She has been qualified and testified in 
numerous courts in several jurisdictions, to include the Navy-Marine Corps Trial Judiciary. She 
has been a consultant for over 50 military coU1ts-maitial and has testified more than 20 times. 
She has specific training and experience in DNA evidence. 
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2. The subject matter of the expert testimony (M.R.E. 702) 

The subject matter of Ms.  testimony forensic DNA. It is thus ·'scientific, technical, or 
other specialized knowledge [that] will assist the tTier of fact to understand the evidence." 

3. The basis for the expert testimony (M.R.E. 703) 

The third Houser factor requires the expert's opinions be based on admissible evidence perceived 
or made known to the expert before the hearing. In this case, Ms. opinions would be based 
on her expe11ise fanned by over 20 years of experience with forensic DNA, as well as her 
knowledge of the USAClL DNA package. She would be subject to cross examfoation or critique 
by another expert. 

4. The legal relevance of the evidence (M.R.E. 401 and 402) 

Relevancy is a balancing of whether evidence would make facts of consequence more or 
probable and would be essential to the trier of fact when detern,ining whether or not these 
allegations occurred. DNA, the subject matter of the expert testimony, is the lynchpin of this 
case. DNA is the only evidence potentially corroborating or refuting the alleged victim ' s 
testimony. Additionally, Ms. testimony will differ from the government's witness. While 
it impossible to know the degree of which Ms. testimony will differ, based on the 
assumption of a variance of testimonies, having Ms.  on site to consult with, ask questions, 
and explain testimony. 

Specifically, Ms. has a di fferent opinion as to how long a full DNA profile can be detected. 
The government expert is expected to testify that the window of collection of spem1 DNA is five 
to seven days, and it ' s not unreasonable to have collection over seven days from the date of 
intercourse. Ms. refutes this timeline and will opine that the timeframe for collection is 
under five days. 

The alleged victim states the last time she had sex with her fiance was seven to eight days prior 
to the examination. Based on the fact that her fiance·s DNA was found on an inner swab, she is 
mistaken as to her timeline. The difference in a few days is imperative, as there is evidence of 
trauma. Ms. is needed to refute relevant fact of consequence, that DNA would not be 
collected seven or eight days after interc.ourse. 

Lastly, Ms. will testify to the evidentiary value of perfom1ing a penal swab on the accused, 
a swab which was not conducted in this case. 

5. The reliability of the evidence 

Ms. testimony is reliable in this case. She has worked in the field of forensic biology for 
more than 20 years. It's wo11h noting, Ms. spent the first seven years of her career working 
for a state police crime lab and testifying exclusively as a prosecution witness. Her knowledge of 
factors and issues affecting the subject matters she will testify on is based on scientifically valid 
studies and empirical research that is accepted in her field. Ifs worth noting, Ms. spent the 
first seven years of her career working for a state police crime lab and testifying exclusively as a 
prosecution witness. Her testimony is reliable. 

6. Whether the probative value oft.he testimony outweighs other considerations 
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Ms.  testimony and opinions comply with the sixth Houser factor requiring probative value 
under RCM 403. Her testimony and expert opinions are far more valuable to the members than a 
potential prejudice that could result from the testimony. 

RELIEF REQUESTED 

Ms. is needed for consultation purposes the week of trial and to prepare the defense counsel 
of proper questions in cross-examining the government' s witness. including adjustments based 
on witness testimony throughout the trial. In particular, the defense needs Ms. to oversee 
the testimony of the alleged victim, the alleged victim's fiance the forensic nurse. the 
government's witness in the field. and to testify herself. 

The defense is cu1i-ently requesting the government grant a total of $9,600 for five days of trial at 
$1 ,600 a day and two travel days at $800 a day. The defense respectfully request the Cou11 to 
compel production of Ms. as an expe1t witness in the field of forensic DNA. 

EVIDENCE 

A. Enclosure 1: Expe11 Witness Request to Convening Authority 

B. Enclosure 2: Convening Authority's denial 

C. Enclosure 3: Ms.  CY 

The defense asks that the government expe11, Ms.  be on telephone stand-by. 

ORAL ARGUMENT 

If this motion is opposed by the Government, the defense requests oral argument. 

HOTARD.COLIN.W o;g1t,n,,1gneoo, 
HOTARO,COLINWARRt;N 

ARREN  
~~:0201 1 0921>'09S l 

C.W. HOTARD 
Captain, USMC 
Detailed Defense Counsel 

****************************************************************************** 
A true copy of this motion was served on the Court and trial counsel via electronic mail on 9 
November 2020. 

HOTARD.COLIN.WA ~~~~lc~:-ARPIEN

RREN. 02O1\.092010l2-05W' 

C.W. HOTARD 
Captain, USMC 
Detailed Defense Counsel 
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U N IT E D S TATE S 

v. 

J o rdy Dela fu ente 
Sergea nt 
U.S. M ARINE CORPS 

I. Nature of the Motion 

NAVY-MARINE CORPS TRIAL J UDI C IAR Y 
NORTH E RN J UDI C JAL C IRCUIT 

GENERAL C O URT-MARTIAL 

GOVERNM ENT RESPONSE TO DEFENSE 
MOTION TO COMPEL PRODUCTION OF 
EXPERT WIT 'ESS 

12 '1wember 2020 

This motion is fi led in response to Defense's motion to compel funding for Ms.  to 

appear at trial as a defense expert witness. 

2. Summary of Facts 

The Gove rnment agrees with the De fense summary o f facts. 

\ 
3. Argument 

The defense is enti t led to expert assistance only upon a proper showing of necessi ty. United 

States v. Carries. 22 M.J. 288 (C.M.A. 1986) (emphasis added). As outlined in Hull. discussing Bumefle. 

simply arguing that expert assistance is wanted by the Defense, does not rise to the level of necessity. See 

United States v. llall, 1994 CMR LEXIS 8. at *2 (U.S. A.F.C. M.R. Jan. 11. 1994). To determine whether 

the expert assistance is necessary. a two-pronged test applies. See R.C.M . 703(d)(2)(A)(i) . 

First, the Defense must show a reasonable probability that the expert would be of assistance. 

United States v. Freeman. 65 M.J. 451. 458 (C.A.A.F. 2008) (emphasis added). That is. the "mere 

possibility of assistance from a requested expert'' is not sufficient to prevail on the request for expert 

ass istance. United States v. Lloyd, 69 M.J. 95. 99 (C.A.A.F. 20 I 0). This prong is satis fied when there is 

an issue central to the defense theory of the case. the defense can show what the expert would accomplish 

for the accused. and why the defense is unable to develop the evidence they are requesting an expert for. 

See United States v. Gonzalez. 39 M ..I. 459. 461 (C.M.A. 199 1 ). The second prong requires the Defense 
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to show a reasonable probability that the denial of the expert request would result in a fundamentally 

unfair trial. Freeman, 65 M.J. at 458. It is insufficient to simply state that an expert is necessary; the 

Defense must provide evidence that what they are seeking to accomplish with an expert is of reasonable 

probability. not merely possible. United S1a1es v. Bresnahan. 62 M.J. 137 (C.A.A.F. 2005). 

A. Defense has not Adequately Explained the Necessity or Relevance of Ms. 

Defense states that the basis of Ms. testimony "would be based on her expertise formed by 

over 20 years of experience with forensic DNA. as well as her knowledge of the USACIL DNA 

package ... This is insufficient. The basis of her opinion is separate from her expertise. The Government is 

not contesting that she is qualified. The following paragraph concerning the legal relevance of Ms.

testimony is equally vague. Defense claims that it is impossible to know the degree to which her 

testimony will differ from the Government's expert. A mere possibility that her testimony will differ is 

insufficient to compel production and places the motion squarely within the impermissible hypothetical 

realm contemplated in the Lloyd case. Gonzalez requires that the Defense proffer why they are unable to 

independently create the evidence that requires expert assistance. Despite request ing that Ms. 

(Government's DNA expert) be on telephone standby. Defense has not produced any evidence that they 

have spoken to her and that she has a different opinion from Ms.

Regardless. Defensc·s proffer that Ms.  opinion on how long a full DNA profile may be 

detected is problematic for three reasons. First, Defense has not submitted any evidence of this fact. 

Second. this evidence is inadmissible in accordance with this Court's prior ruling regarding M.R.E. 4 I 2 

evidence. The fact that Mr. DNA was found inside LCpl  is inadmissible. The Government 

will be providing Defense with a redacted copy of the USA CI L report that does not contain references to 

where Mr. DNA was found. Third. LCpl  stated that she previously had sexual intercourse 

with her fiance approximately a week prior. Five days is within any reasonable definition of 

'·approximately." Defense is free to cross both the Sexual Assault Nurse Examiner regarding how long it 

would take for vaginal tearing to heal as well as LCpl  on the accuracy of her last sexual encounter 

with Mr.  (wi thin the limits of the Court's prior ruling on M.R.E. 412 evidence). 
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4. Burden of Proof 

Defense bears the burden of proof under R.C.M. 905(c)( 1 )-(2) as the proponent of the motion. 

5. Relie f Requested 

Based upon the foregoing. the Defense motion should be DEN IED. 

6. Oral Argument 

The Government requests oral argument. 

 
E. P. CLARK 
Captain, U.S. Marine Corps 
Trial Counsel 

Certificate of Service 

I hereby attest that a copy of the foregoing notice was served on the military judge and defense counsel 
via electronic mai I on 12 November 2020. 

E. P. CLARK 
Captain, U.S. Marine Corps 
Trial Counsel 
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UN ITED STATES 

v. 

Jordy Delafuente 
Sergeant 
U.S. MARINE CORPS 

I. Nature of the Motion 

NAV Y-MARINE CORPS TRIAL JUDICIARY 
NORTHERN J.UOICJAL ClRCUIT 

GENERAL COU RT-MARTIAL 

GOVERNMENT MOTION IN RESPONSE 
TO DEFENSE MOTION TO EXCLUDE 
EVIDENCE AND TESTIMONY 

12 November 2020 

This motion is filed in response to Defense's motion in limine to exclude evidence and testimony. 

2. Sumrnarv of Facts 

The Government agrees with the Defense summary of facts. 

3. Argument 

A. M.R.E. 401 and M.R.E. 402 

M.R. E. 401 provides that evidence is relevant ifit has any tendency to make a fact more or less 

probable than it would be without the evidence. and that fact is of consequence in determining the action. 

Ruic 40 I pennits both circumstantial and direct evidence to satisfy the relevancy criteria. Mi litary courts 

have used 40 I to expand the amount of information available to the members. See, e.g., United States v. 

Tomlinson. 20 M.J. 897 (A.C.M.R. 1985) (Rule 401 was '•intended to broaden the admissibility"' of most 

evidence). The test under M.R. E. 40 I for logical relevancy is whether the item of evidence has any 

tendency whatsoever to affect the balance of probabilities of the existence of a fact of consequence and is 

a very low thresho ld. United States v. White. 69 M.J. 236 (20 I 0). 

Here. Defense requests the court rule irrelevant thar LCpl  was asleep in the bathroom. that 

Mrs and that the Accused had been recently released from the 

Rappahannock Regional Jail. They argue that the Government's insinuation that LCpl  was 

intoxicated to the point of passing out in the bathroom is not relevant as the Government did not allege 
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" 
that LCpl  was too intoxicated to consent in a charge or specification. The excision of this fact would 

lead the factfinder to a place of confusion and create large gaps in the evidence. The defense is asking to 

repudiate the established principle of res gestae, which '•is vitally important in many trials." United States 

v. Metz, 34 M.J. 349, quot ing United States v. Thomas 11 M.J. 388,393 (CMA 198 1). Res gestae enables 

the factfinder to see the full picture so that the evidence will not be confusing and prevents gaps in a 

narrative of occurrences which might induce unwarranted s peculation. United States v. Metz. 34 M.J. 349. 

351. Further. while the Government decided to dismiss a specification alleging that LCpl was too 

intoxicated to consent to sexual activity. that does not preclude any mention of a lcohol or the effects or 

alcohol on the v ictim. Additionally. other courts have held that alcohol consumption was simply part of 

the facts and circumstances explaining the res gestae of the offense. ln United States v. Hemandezaviles. 

2019 CCA LEXIS 76, the military judge ruled that evidence of appellant's alcohol consumption during 

the evening of the sexual assault was relevant. 

The primary responsibility for showing the relevancy of a particular piece of evidence rests w ith 

the proponent. but it is low hurdle to overcome. All that a mil itary judge is required to determine in order 

to rule a piece of evidence is relevant is that a rational member could be inOuenccd by the evidence in 

deciding the existence ofa fact of consequence. The evidence only has to be capable of making 

determination of the fact more or less probable than it would be without the evidence. 

Regarding the fact that the Accused had recently been released from jail, the Government concurs 

that this fact is not relevant given the current state of the evidence. We will request an Article 39(a) in the 

event that this changes. Turning to the fact that Mrs. at the time of the 

alleged assault, this fact pe11ains to her bias. The Government is of the understanding ihat Sergeant 

Delafuente is the primary breadwinner of the household. Consequently a loss of income or medical 

benefits stemming from a conviction would be detrimental to Mrs.  and this provides a 

possible motive to test ify for the Defense. The Un ited States Supreme Court held that "the exposure or a 

w itness' motivation in testifying is a proper and important function of the constitutionally protected right 
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of cross-examination.'' Davis v. Alaska. 415 U.S. 308. 316. 94 S. Ct. 1105. 1110 (1974) (citing Greeni: v. 

McE!roy, 360 U.S. 474,496 (1959)). 

B. M.R.E. 403 

M.R.E. 403 provides that a military judge may exclude relevant evidence if its probative value is 

substantially outweighed by a clanger of one or more oft he following: unfair prejudice. confusing the 

issues. misleading the members. undue delay, wasting time. or needlessly presenting cumulative 

evidence. 

The defense asks the Court to exclude LCpl  time asleep in the restroom as outweighed by 

the prejudicial effect it would have on the accused. Defense offers no explanation as to how admission of 

this evidence might achieve this effect and does not take into effect the standard that should be applied 

when making such a request. It is only when a fact finder might react to the proffered evidence in a way 

(usually emotional) that is not supposed to be part of the evaluative process that the reaction is considered 

unfairly prejudicial. United States v. Owens. 16 M.J. 999 (/\.C.M.R. 1983) (describing un fai r prejudice as 

existing '•if the evidence is used for something other than its logical. probative force"). 

4. B urde n of Proof 

part. 

Defense bears the burden of proof under R.C.M. 905(c)( 1 )-(2) as the proponent of the motion. 

5. Relief Requested 

Based upon the foregoing. the Defense motion should be GRANTED in part and DENIED in 

6. Oral A1·gument 

The Government does not request oral argument. 

 
E. P. CLARK 
Captain. U.S. Marine Corps 
Trial Counsel 
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Certificate of Service 

I hereby attest that a copy of the foregoi ng notice was served on the military judge and defense counsel 
via electronic mail on 12 November 2020. 

E. P. CLARK 
Captain. U.S. Marine Corps 
Trial Counsel 
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REQUESTS



• 
NAVY-MARINE CORPS TRJAL JUDICIARY 

NORTHERN JUDICIAL CIRCUIT 
SPECIAL COURT-MARTIAL 

UNITED STATES 

V. 

) 

) 

) 
) 

) 
) 

) 
) 
) 

) 

GOVERNMENT REQUEST FOR 
DEPOSIT ION ORDER 

JORDY DELAFUENTE 
SERGEANT 
U.S. Marine Corps Date: 4 December 2020 

l. Nature of Motion 

Pursuant to Rule for Court-Martial (R.C.M.) 702, in the interest of justice and due to exceptional 

(AV\ 0'"0-.\ 
circumstances, the Government requests that <P·i.leo deposition be ordered in the case of Ms.

f:JL 
l.{\)e( 1.o 

2. Summary of Facts 

a. The accused is charged with violations of Articles 120 and 134 of the UCMJ. 

b. The trial is currently in progress. 

c. Ms. is a prospective defense witness expected to testily at the trial. 

cl. Her appearance is only authorized through today, 4 December 2020. 

e. Defense counsel has indicated an unwillingness to take their witnesses out of order and 

call Ms before the conclusion of the Government"s case in chief. 

r. The victim in this case has been hospitalized, and as a result, will be unable to testify 

T"'-6~ ~ 
until , at the earliest,-MQAday, 1"-0ecember 2020. 

~ L\0€<. l~ 
g. The victim has a right to be heard pursuant to Article 6(b), UCMJ. 

h. The victim desires to testify. 

1. As listed on her CV, Ms. address is: Baton Rouge, LA, but she is currently in 

Q uantico VA. 
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• 
3. Discussion 

R.C.M. 702 states that .. A deposition may be ordered whenever. . . due to exceptional 

circumstances of the case it is in the interest of justice that the testimony of a prospective witness be taken 

and preserved for use at a ... court-martial." R.C.M. 702(c)(2) explains that the name and address of the 

person whose deposition is requested, as well as a statement of the matters on which the person is to be 

examined must also be provided in the request. Further, "'a request for an oral deposition may be approved 

without the consent of the opposing party." R.C.M. 702(a)(5) 

Ms. is a prospective defense witness. In its witness request , the defense has described that 

Ms. will testify ''of the significance of the ON A found, the relative amount of DNA found, and the 

testing methods utilized by USACIL." (Def. W. Req. at Para. 1 ). The Defense has submitted that her 

testimony is relevant and necessary. (Def. W. Req. at Para 7). The Government granted the defense 

witness request. 

4. Burden of Proof. The Government bears the burden of proof by a preponderance of the evidence per 

R.C.M. 905(c). 

5. Relief Requested. The Government requests this Court to order a video deposition in the case of Ms. 

 to take place on 4 December 2020. 

6. Evidence. Defense witness request dtd 30 October 20. 

7. Witnesses. Ms. 

8. Argument. The Government requests oral argument. 

LANNING.KYLE.P ~~~1~;":;t':',";Tl!KK
ATRICK

~~~~~0201204 1 J 3041 

K. P. LANNING 
First Lieutenant, USMC 
Trial Counsel 

I hereby certify that a copy of the above deposition request was served upon detailed defense counsel on 4 
December 2020 via email. 

LANNING.KYLE. ~~~~t:;:::TRICK  
PA TRICK.

~~l.:,~020120411 lt 01 

K. P. LANN[NG 
First Lieutenant, USMC 
Trial Counsel 
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NOTICES



NAVY-MARINE CORPS TRIAL JUD IC IARY 
NORTHERN JUDICIAL CIRCUIT 

GENERAL COURT-MARTIAL 

UNITED STATES 

V. 

JORDYJ.DELAFUENT E 
Sergeant 
U.S. Marine Corps 

) 

) 
) 
) 

) 
) 

) 
) 
) 

VICTIMS' LEGAL COUNSEL 
COURT-MARTIAL NOTICE OF 
APPEARANCE ON BEHALF OF 

LCPL  

5 June 2020 

I. I, Major Cel idon 1-1. Pitt, USMC, Victims ' Legal Counsel Organization, National Capital 
Region, Quantico, VA, admitted to practice law and cunently in good standing in the State of 
New York, and although not appearing as a defense counsel or trial counsel, certified in 
accordance with Article 27(b) and sworn under Article 42(a), UCMJ, hereby enter my 
appearance in the above captioned court-martial on behalf of Lance Corporal  a named 
victim in the charges. 

2. On 12 March 2020, I detailed myself to represent Lance Corporal and entered into an 
attorney-client relationship with her. I have not acted in any manner which might disqualify me 
in the above captioned court-martial. 

3. I have reviewed the Navy-Marine Corps Trial Judiciary Uniform Rules of Practice and the 
Northern Judicial Circuit Rules of Practice. 

4. Lance Corporal  reserves the right to be present throughout the court-martial in 
accordance with Military Rule of Evidence 615 and Article 6(6) of the UCMJ. 

5. Lance Corporal  has limited standing in this court-martial, and she reserves the right to 
make factual statements and legal arguments herself or through counsel. 

6. My contact information is: , Quantico, VA 22134;  
. 

Respectfull y submitted this 5th day of June 2020.

C.H. PITT 
Major, USMC 
Regional Victims' Legal Counsel 
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Certificate of Service 

I certify that a copy of this Notice of Appearance was served upon the Court. Trial Counsel, and 
Defense Counsel on 5 June 2020. 

2 

C. 1-1 . PITT 

APPEL LA TE EXHIBIT 
PAGE_·._ OF_·_ 



UNITED ST A TES 

V. 

Jordy Delafuente 
Sergeant 
U.S. Marine Corps 

NA VY-MARI NE CORPS TRIAL JUDICIARY 
NORTHERN J UDICIAL CIRCU IT 

GENERAL COURT-MARTIAL 

BENCH BRIEF REGARDfNG 
ADMISSIBILITY OF SANE TESTIMONY 

AND REPORT 

3 December 2020 

SUMMA RY 

The statements by LCpl . are admissible as non-testimonial hearsay excepted by M.R.E. 803(3) and (4) 

as ''then-existing mental, emotional, or physical condition" or "statements made for medical diagnosis or 

treatment." 

LAW 

Out of court statements are inadmissible regardless of a hearsay exception if they are testimonial, the 

witness is not unavailable, and the witness was not subject lo prior cross-examination. 

Explanation of the Rule: 

The United States Supreme Court recognized in Crawford v. Washington, 541 U.S. 36 (2004) that the Sixth 

Amendment to the U.S. Constitution bars the admission of cx-parte testimonial statements in a subsequent 

trial regardless of the evidentiary rules against hearsay. Id. at 51. The Cou11 explained that the Confrontation 

Clause applies to witnesses against the accused who '"bear testimony." Id . "Testimony" is •'a solemn 

declaration or affirmat ion made for the purpose of establishing or proving some fact." [d. An accuser ·'who 

makes a formal statement to government officers bears testimony in a sense that a person who makes a 

casual remark to an acquaintance does not.'' Id. Thus, according to the Cou11, " the constitutional text. .. 

reflects an especially acute concern with a specific out-of-court statement." lei. Testimonial statements 

include ex-parte in-court testimony or its functional equivalent; affidavits; custodial examinations; prior 

testimony that the defendant was unable to cross examine; similar statements the declarant reasonably 

expected to be used prosecutorially; and statements made under circumstances which would lead an 

objective witness reasonably to believe that the statement would be available for later use at trial. ld. at 51-

2. 
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Additionally, Crawford explained that if an out of court statement was testimonial, then the statement could 

not be admitted at the subsequent trial unless the declarant was unavai lable and the defendant had a prior 

opportunity to cross-examine. Id. at 53-4. 59. Finally. atter a lengthy examination of the law, the Court 

concluded that testimonial statements not satisfying those criteria are barred, regardless of their re liability 

and regardless ofan exception to the rule against hearsay. Id. at 68, 69. The Court left open, however, the 

question concerning what precise statements are testimonial, except for prior testimony at a preliminary 

hearing, before a grand ju1y, at a fonnal trial, and police interrogations, which are de facto testimonial. Id. 

at 68. 

Since Crawford, the Court of Appeals for the Anned Forces confronted the issue of what statements are 

testimonial in United States v. Rankin, 64 M.J. 348 (C.A.A.F. 2007); United States v. Gardinier, 65 M.J. 

60 (C.A.A.F. 2007); and United States v. Squire, 72 M.J. 285 (C.A.A.F. 2013). 

In Rank.in, CAAF analyzed the admission of service documents showing that the accused had been placed 

in an unauthorized absence status. 64 M.J. at 350. The accused argued on appeal that those documents 

contained testimonial hearsay barred under Crawford. Id. CAAF noted that it addressed Crawford in two 

cases since its ruling: United States v. Scheurer, 62 M.J. 100 (C.A.A.F. 2005) (holding non-testimonial 

casual statements to coworker not made contemplating use at a later trial); and United States v. Magvari. 

63 M..I. 123 (C.A.A.F. 2006) (holding entries in lab repo11 non-testimonial because techs were not engaged 

in a law enforcement function, a search for evidence in anticipation of trial). CAAF also highlighted the 

U.S. Supreme Court's ruling in Davis v. Washington, 547 U.S. 813 (2006), which held non-testimonial the 

statements of a domestic abuse victim to a 9 I I operator because their primary purpose was to assist lm-v 

enforcement in an ongoing emergency. Rankin, 64 M.J. at 351-2. '· In other words," noted CAAF, "the 

primary purpose for making the statements was something other than producing evidence with an eye 

toward trial or prosecution.•· Id. at 352. Finally, the Rankin com1 observed that other federal cou11s ruled 

on the admissibility of deportation warrants and found them admissible under Crawford.because they were 

"simply routine, objective, cataloguing of an unambiguous factual matter.'' Id. 

Thus, the Rankin court applied a three-pan test to the service documents in that case and analyzed whether 

I) the statements were elicited by or made in response to law enforcement or prosecutorial inquiry; 2) 

whether the statements involved more than a routine and objective cataloguing of unambiguous factual 

matters; and 3) whether the primary purpose for making or eliciting the statements was the production or 

evidence with an eye toward trial. Id. In applying those elements, the Rankin court held a letter to the 

accused's mother requesting that she urge him to return to service, a muster document for the commander 

showing the accused as in a UA status, and a document sent to various personnel-related departments 

highlighting the various administrative or criminal penalties the accused could suffer, were all admissible. 

Id. at 352-3. The only document the court opined was arguably inadmissible was the DD-553, which is 

essentially an a1Test \.Varrant. Id. at 353. 

CAAF analyzed Crawford as it relates lo SANE examinations in Gardinier. In Gardinier, the accused was 

tried and convicted for inappropriately touching his daughter. Gardinier, 65 M.J . at 61. As part of the 

government's case, trial counsel introduced evidence of a medical examination perfom1ed by a sexual 

assault nurse examiner. Id. That coul1 applied the test set forth in Rankin, took ''an objective look at the 

totality of the circumstances," and detennined that the SANE repo11 and the sexual assault examiner·s 

2 
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testimony about the victim ·s statements contained testimonial hearsay, inadmissible under Crawford. 

However, in making that detem1ination, the court noted law enforcement's involvement in the examination: 

the examiner was the coordinator for the Colorado SANE program; she testified that she conducts forensic 

examinations for the Child Advocacy Center; the form was titled a "forensic medical examination fonn;" 

she testified to the repo11 as the ·'medical legal record;" she asked the victim what she ·'told to Ken the 

policeman;" the sheriffs office was involved in an-anging the examination; the consent form included that 

it would be provided to law enforcement; the report was sent to the sherifrs office; the sheriff's office was 

billed for the examination; and the government introduced the report after establishing that the examiner 

had testified as an expert in the area of SANE examination over fifty times. Id. at 66. Importantly. the 

examination took place ''a few days" after the report of the sexual assault and immediately after the sheriff's 

department interviewed the victim. lei. at 65. The court did not foreclose the admissibility of SANE evidence 

after a refen-al by law enforcement, but noted that in the case at bar, the examiner "perfonned a forensic 

medical exam on KG at the behest o.f /m1· enforcement with the forensic needs of law enforcement and 

prosecution in mind." Id. at 66. (emphasis added). 

Gardinier has since been distinguished, further highlighting the effect law enforcement involvement had on 

the admissibility of the SANE testimony and report. See, e.g .. United States v. Baas, 80 M.J. 114 (C.A.A.F. 
2020) (citing Gardinier and finding sexual assault victim's gonon-hea and chlamydia test admissible 

because, although NClS was involved, it did not direct the examination); and United States v. Hotrum, 2009 

CCA LEX IS 191 (Army Ct. Crim. App. February 20th, 2009)(citing Gardinier and finding victim's 

statements to SANE examiner non-testimonial because of no law enforcement involvement at time of 

examination); See also, State v. Arroyo, 935 A.2d 975 (Conn. 2007)(sexual assault case specifically 

distinguishing Gardinier and cases in Colorado, Kansas, Missouri, Oregon, and Pennsylvania, where 

significant law enforcement involvement led courts to determine statements to forensic interviewer or 

examiner were testimonial). 

CAAF also analyzed the admissibility of statements to a SANE examiner in Squire. Squire involved the 

sexual assault of a child. Squire, 72 M.J. at 286. After the victim reported her mother' s boyfriend had 

sexually assaulted her, her mother took her to the emergency room. Id. The emergency room physician 

determined the victim was medically stable and refened her to another hospital where a physician 

specializing in sexual assault medical examination of children perfom1ed an examination on her. That 

physician was the medical director of the child protection center and the sex abuse treatment center. Id. at 
287. The initial emergency room doctor "was aware .. . that there could be potential prosecution down the 

road" but she ''acted mainly to do a history and physical exam ... and to make sure the patient was okay." 

Id. The physician who conducted the sexual assault medical examination understood the infom1ation he 

was gathering "very likely [would be] provided to law enforcement personnel" but he was trained to begin 

every medical examination with a patient history. Id. 

In analyzing ,vhether the victim's statements to the sexual assault examiner and the report were testimonial, 

CAAF distinguished Gardinier and noted that the only real connection to law enforcement was that the 

examiner was a mandated reported under Hawaii law. Id. at 288. Because of this minute connection to law 

enforcement, the court declined to "deputize the litany of mandatory reporting professionals into law 

enforcement." The court further analyzed whether the examination was a routine and objective cataloging 

of facts under Rankin/Gardinier and detem1ined that there was no evidence the examiner prompted or led 
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the victim in his questioning. Rather, he "asked her what happened and she responded with a factual 

response of the incident." Id. at 289. 

Finally, the court examined whether the primary purpose of the examination was for medical treatment or 

law enforcement. Id. at 289-90. The court noted the U.S. Supreme Court's holding that besides ongoing 

emergencies, there "may be other circumstances ... where a statement is not procured for the primary 

purpose of creating an out-of-court substitute for trial testimony. Id. (citing Michigan v. Bryant, 562 U.S. 

344 (2011)) (emphasis in orginial). The court opined that statements solicited by medical providers may be 

for medical purposes, law enforcement purposes, or both, but under the circumstances of the case before it, 

"the facts support[ ed) the conclusion that the medical history was taken primarily for the purpose of 

providing medical treatment.'' Id. at 290. Significantly, the court noted that the examiner always gets a 

medical history and the medical history was medically pertinent for the medical decision concerning 

whether there was penetration of the victim' s vagina and whether medication for the prevention of infection 

was necessary. Id. 

The court additionally looked at whether the victim ·s statements to the initial emergency room physician 

were testimonial and detem1ined they were not because of the absence oflaw enforcement involvement and 

the limited scope of facilitating medical treatment for a sexual assault. The cou11 concluded that the 

statements received and reports prepared by both physicians were non-testimonial. Id. at 291. 

ANALYSIS 

Here, the vict im left the party, called a friend (not law enforcement) and went to an initial hospital that 

directed her to a second hospital where a SANE examination could be perfonned. At this point, there was 

no law enforcement involvement. Law enforcement only became involved later on when an NCIS agent 

picked up the report and DNA evidence Lo be sent to the forensic laboratory. The SANE examiner will 

testify that her primary purpose of the SANE examination was to treat the vict im. She received a medical 

hist01y and received pertinent information for her medical examination similar to Squire. While the SANE 

undoubtedly knew that the information and samples she collected may later be used in prosecution, this 

same fact was not fatal in Squire. There is nothing in the record indicating the examiner had the primary 

purpose of collecting evidence for law enforcement. Additionally, law enforcement was not present during 

the examination and did not direct that the examination should take place. The victim went to the hospital 

to receive medical treatment and any forensic evidence that was collected was incidental to the treatment 

and diagnoses she received. Because this case is not like Gardinier, and is more like Squire, Baas, and 

Hotrum, the victim ·s statements to the SANE examiner and the SAFE report are non-testimonial and are 

admissible at trial. 

Regarding the hearsay rule, the victim's statements are admissible under M.R.E. 803(3) and (4) for 

statements of then-existing mental, emotional, or physical state, and as statements to medical providers for 

the purposes of diagnosis and treatment. The victim told the exarniner her symptoms which led to more 

detailed examinations and treatment plans. Concerning her description of what happened to her and the 

identity of her assailant, those facts are relevant to medical treatment because they aid in directing the 

examination and help detennine whether medication should be prescribed to prevent sexually transmitted 

infections. The identity of the assailant is particularly relevant to medical treatment in this way because a 
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victim may know whether the person \.vho assaulted her causes a particular risk for those infections. The 

simple fact whether the victim knew her attacker at all is also relevant in that regard. Because her statements 

were for the purpose or obtaining medical diagnosis or treatment, they are excepted from the rule against 

hearsay. 

CONCLUSION 

For the reasons stated above, this court should DENY the defense objection to the admissibility of 

the SANE testimony and report. 

First Lieutenant, U.S. Marine Corps 
Trial Counsel 
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COURT RULINGS & ORDERS
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UNITED STATES 

v. 

NA VY-MARINE CORPS TRIAL JUDICIARY 
NORTHERN JUDICIAL CIRCUIT 

GENERAL COURT-MARTIAL 

JORDY DELAFUENTE 
SERGEANT 

COURT ORDER REGARDING 
COVID-19 MITIGATION MEAS URES 

FOR A CONTESTED MEMBERS 
TRIAL 

U.S. MARINE CORPS 

6 1. Nature of Order. The subject case is currently docketed for a contested members trial at 
7 Marine Corps Base Quantico, Virginia from 31 November to 4 December 2020. The Court 
8 plans on conducting the trial in the lower level Court room of Lejeune Ha ll with the Upper 
9 Courtroom of Lejeune Hall being used as a staging area for the members while the panel 

10 selection process proceeds and as the deliberations room while the members deliberate on 
11 findings and, if necessary, sentencing. In order to mitigate COVID-19 health risks to all trial 
12 personnel and any members of t he general public who may desire to attend the proceedings, 
13 the Court orders the following mitigation measures implemented during the trial of the 

14 subject case. These mitigation measures address only those measures that will be taken 
15 within t he Courtroom and members deliberation rooms. In a ddit ion to these measures, any 
16 other measures imposed by the convening authority, Commanding Officer, MCINCR-MCB 
17 Quantico, and/or the Officer-in-Charge, Legal Services Support Section-NCR, will also be 
18 observed.1 However, should there be any conflict between the measures imposed by this 
19 Court a nd any other official direction, the measures ordered by the Court shall be enforced. 

20 2. Measures related to courtroom spaces. 

21 a. Absent good cause, sessions of court will be held from 0900-1700 each day. The trial 
22 will take place in the Lower Cou rtroom, but members' deliberations will be conducted in a 
23 modified Upper Courtroom. 

24 b. Prior to t he commencement of any session of court, all tables, podiums, chairs, and 
25 surfaces within the courtroom and the members' deliberation room(s) then in use will be 
26 cleaned with appropria t e cleaning agents. The cleaning of these spaces and items will occur 
27 befor e the start of each day's proceedings, during the mid-day recess, and at the conclusion 
28 of each day's proceedings, except t hat the deliberation room(s) will only be cleaned before the 
29 member s' arrival and after their departure for the day. 

1 The Government is responsible for ensuring any wit ness waiting areas are of sufficient size. are 
regularly cleaned, and that masking and social distancing requirements are followed. 
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c. To reduce ··mask fatigue'' and to a llow for the ''airing out" of the courtroom, the Court 

will observe frequent recesses throughout the proceedings. Typically, the session will be 
recessed every 45 minutes for a period of 15 minutes. During these recesses, the courtroom 
doors should be opened and fans should be used to the greatest extent possible to maximize 
fresh air flow within the courtroom. 

d. Because the members deliberation room adjacent to the Lower Courtroom is 
insufficient to maintain appropriate social distancing and lacks adequate airflow for use over 
extended periods of time, the Upper Courtroom, with a modified setup, will be used to stage 
the members during the panel selection process and for deliberations on findings and, if 
necessary, sentence. Prior to deliberations, all microphones and audio recording equipment 
and video recording!VTC equipment must be clisabled. 2 Counsel tables and additional tables 
will be arranged in a "U'' or a square to form a large conference table. The deliberations room 
must be a rranged in a manner to permit the members to deliberate with their masks off (if 
they choose) , more than 6 feet apart from one another. Before deliberations, the Court will 
conduct a n inspection, in the presence of the parties, of the Upper Courtroom. set up as an 
alternate members' deliberation room. A photograph will be taken of the proposed alternate 
members' deliberation room and will be a ppended to the record as a n Appella te Exhibit. 

e. During trial, if the Court must excuse the members to hold an Article 39(a) session that 
is a nticipated to last more than 15 minutes, the memhers will be escorted to the Upper Court. 
Room of Lejeune Hall or placed into a recess status. This will avoid the necessity of keeping 
the members masked and waiting in the Lower Courtroom deliberations room for extended 
periods of time. Due to the fact tha t the members may be moving about the area, it will be 
of the utmos t importance that all counsel, the accused, witnesses, and Government and 
Defense personnel refrain from conducting any discussions in publicly accessible a reas of 
Lejeune Hall. 

f. In order to maximize social distancing, the Court is limiting the number of spectators3 

allowed in the Lower Courtroom to 5 individua ls. To accommoda te additional viewing of trial 
proceedings, the VTC system may be used to simulcast the proceedings from the Lower 
Courtroom to the Upper Courtroom, where additional spectators may sit, subject to masking 
and social distancing requirements. Video may be simulcast to the Upper Courtroom but not 
recorded; all spectators wishing to view the proceedings must sit in either courtroom. Trial 

2 Microphones may remain in place but power to the microphones and the recording system will be 
physically disconnected and the laptop used to record proceedings will be removed from the 
Courtroom. The VTC camera will be turned off and physically obscured with paper or fabr ic. The 
deliberations room door (to the main passageway) will be secured. as will the witness waiting a rea 
outside the Upper Courtroom. The Bailiff and Assistant Bailiff will position themselves outside each 
entrance to the courtroom and will ensure no personnel enter or gather near the entrances during 
members' delibera tions. 

a Spectators are any member of the general public and any individual not specifically detailed to this 
court-martial. including, but not limited to. the accused's or victim's family members and supporters. 
members of the press, trial tea m support staff. and supervisory counsel. 
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counsel is directed to designate seating in the spectators' box (and in other areas of the Upper 
2 Courtroom as necessary) to ensure maximum social distancing occurs consistent with this 
3 order. Nothing in this order is intended to interfere with the requirements of an open trial 
4 pursuant to RULE FOR COURTS-MARTIAL 806. 

5 4. Measures related to counsel. All counsel will wear face masks at all times while inside 
6 Lejeune Hall when social distancing cannot be maintained. While conducting voir dire or 
7 questioning a witness, counsel may remove their masks, provided they maintain six (6) feet 
8 dista nce from any other participant at all times while unmasked. Counsel may position a 
9 podium at any reasonable position within the well of the courtroom to accommodate 

JO distancing requirements. 

11 5. Measures related to the accused. The accused may, but is not required to, wear a face mask 
12 while court is in session. Should the accused choose not to wea r a mask while court is in 
13 session, defense counsel will arrange seating at counsel table in order to observe appropriate 
14 social distancing from the accused. When consulting with counsel in the courtroom, the 
15 accused will wear a face mask. During all periods ofrecess, the accused will wear a face mask 
16 while within the courtroom. 

17 6. Measures related to members. 

18 a. To mitigate the increased chance of exposure that may occur with a large venire, the 
19 Court directs that general uoir dire will be conducted in two separate groups. The venire will 
20 be divided in half, with the senior half of the members engaging in uoir dire in the morning 
21 and the junior half returning in the afternoon. Should the venire consist of a n odd number 
22 of members, the morning group will consist of an additional member. All members will arrive 
23 on 3 November and be sworn as a group. Once the court is assembled the members will be 
24 instructed of the division and afternoon group dismissed without further instruction. The 
25 first group of members will be read the prefatory instructions, and then the Court and the 
26 counsel will ask questions in general uoir dire. During general uoir dire, the participating 
27 group of me1nbers will be seated in the Lower Courtroom members box, modified for social 
28 distancing. If necessary, one or two additional tables will be placed in fron t of the members 
29 box to enable a ll members to be at least 4 feet from one another during general voir dire, 

30 during which the members will all remain masked. Individua l voir dire for the members of 
31 that half of the venire will follow. Each member will be placed in recess and asked to report 
32 back to the deliberations room in 30 minute increments. During individual uoir dire. each 
33 member will be directed to remove his/her mask in order to allow the military judge and 
34 counsel to have an unobstructed view. The members seat and table used for individual uoir 
35 dire will be sanitized in between questioning each member. After each member completes 
36 individua l voir dire, he or she will be excused for the day. After we have completed general 
37 and individua l uoir dire for the morning group, we will then repeat the procedure with the 
38 afternoon group. Each group will be read the same prefatory instructions. After uoir dire has 
39 been conducted for both groups of the venire, all of the potential members will have already 
40 heen temporarily excused for the day. The court will then consider and rule on challenges 
41 for cause, then use the random-number-generator to determine which members will be seated 
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(should more than 8 remain), then the parties will exercise peremptory challenges (if they 
2 desire) and the Court will recess for the evening. The Court will reconvene at 0900 the 
3 following day when all non-excused members return. The Government will notify any 
4 members who will not serve on the panel that they need not return solely for the purpose of 
5 being excused. After the Court is reconvened on 4 November. the military judge will then 
6 read additional instructions and trial on the merits will begin. 

7 b. At all times other than individual voir dire, members are required to wear a face mask 
8 while within the Courtroom. 

9 c. During deliberations, members may, but are not required to, remain unmasked. While 
10 in the deliberation room. members should maintain social distancing at a!J times. 

11 7. Measures related to other participants and spectators. 

12 a. The court reporter is required to wear a face mask at all times within the Courtroom. 

13 b. The Court directs the appointment of a bailiff and an assistant bailiff. The assistant 
14 bailiff will assist the bailiff in monitoring and assisting the members in complying with the 
15 Court's mitigation measures during recesses and back-and-forth to the Upper Courtroom 
16 deliberation room. Both bailiff and assistant bailiff are required to wear a face mask at all 
17 times within the Courtroom. 

18 c. Witnesses a re required to wear a face mask when entering and exiting the Courtroom. 
19 Prior to swearing in, the trial counsel will direct witnesses to remove their face mask which 
20 will not be worn during testimony. During examination, counsel will remain at least six (6) 

21 feet away from the witness at all times. Should counsel need to pass any exhibit to a witness 
22 on the witness stand, that exhibit will be passed to the witness via the bailiff. The bailiff 
23 must position him or herself in a convenient position in order to hand exhibits to the 
24 witnesses. Once a witness is excused from the stand and prior to the next witness taking the 
25 stand, the witness chair and all surfaces in the witness box will be cleaned with appropriate 
26 cleaning agents. 

27 cl. All spectators will wear a mask while within the Courtroom. Any spectator who fails 
28 to wear a mask will not be permitted to enter the courtroom. 

29 8. Measures common to a ll. 

30 a. All trial participants will self-monitor for symptoms of COVlD-19 to include fever, 
3 I chills, persistent cough, shortness of breath/difficulty breathing, fatigue, sore throat, runny 
32 nose, or muscle/body aches. 

33 b. All members, counsel, court reporters, and bailiffs will take a temperature check at 
34 least once per day, in the morning, prior to a session of court. Any temperature above 99 
35 degrees must be reported to the military judge. 

36 c. If any trial participant experiences symptoms of COVJ.D-19 (as outlined in paragraph 
37 8.a above) the occurrence will be immediately reported to the military judge. In addition, if 
38 any trial participant comes into contact with someone experiencing such symptoms or with a 
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confirmed/presumptive case of COVID-19, that occurrence will be immediately reported to 
2 the military judge. 

3 

4 So ORDERED, this 19th Day of November 2020. 

5 

6 

7 

8 

9 

M. D. ZIMMERMAN 
LtCol, USMC 
Mili tary Judge 
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• 
NOTHERN JUDICIAL CIRCU IT 

UNITED STATES NAVY-MARI NE CORPS TRJAL JUDICIARY 
GENERAL COURT-MARTIAL 

UN I TE D STATES 

v. 

JORDY DELAFUENTE 
SGT USMC 

ORDER FOR PRODUCTION OF 
MEDICAL RECORDS FOR IN CAMERA 

REVlE\ V 

8 December 2020 

On 8 December 2020 the Court held an Article 39{a) session at Marine Corps Base Quantico, Virginia to 
litigate an issue related to a previously-filed motion pursuant to Military Rule of Evidence 513. The cout1 
was closed for the hearing. 

The Com1 GRANTED [N PART, a Defense motion, for production of certain medical records of Lance 
Corporal U.S. Marine Corps, for the Court's in camera 
review. 

I. The following med ical records, in control of the United States Government, are hereby ORDER ED 
produced: 

a. Medical records produced by  between the dates of I 
December 2020 and 7 December 2020, pertaining to Lance Corporal (LCpl) 

USMC (EDIPI . that reflect: 

i. Pharmacological prescriptions previously prescribed to LCpl , but 
considered active prescriptions, between 1 December 2020 and 7 December 
2020, including date of initial prescription; 

11. Pharmacological prescriptions newly prescribed between I December 2020 and 7 
December 2020; 

111. Conclusions as to diagnosis (DSM V) pertaining to LCpl made 
by healthcare providers between I December 2020 and 7 December 2020: 

1v. LCpl  date of admission to 
and her date of release by during December 
2020. 

2. Govermnent counsel in this case are ordered to obtain the medical records t.lescribed in paragraph I .a 
of this order, redact infonnation beyond that contemplated in paragraph l .a.i - paragraph I .a.iv, and 
provide the redacted medical records to the cou11 in a sealed envelope for in camera review. 

3. The medical records that are the subject of this order will not be fu11her reproduced and will be placed 
only in the original record of trial in accordance with Rule for Courts-Martial 70l(g)(2). The entirety of 
any materials examined by the military judge shall be attached to the record of trial as an appellate 
exhibit. R.C.M . 701(g)(2). The military judge shall seal any materials examined in camera and not 
disclosed and may seal other materials as appropriate. R.C.M. 70l(g)(2). Such material may only be 
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• • 
examined by reviewing or appellate authorities in accordiance with R.C .M. I 13. R.C.M . 70 I (g)(2). 

4. Placement in Record of Trial. The original of this order will be placed on the envelope containing 
the medical records at issue. 

So ORDERED, this 8th day of Dec!.!mber, 2020. 

.A;ngela Tang 
Commander, U. S. Navy 
Military Judge 
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STATEMENT OF TRIAL RESULTS



STATEMENT OF TRIAL RES UL TS 

SECTION A · ADMINISTRATIVE 

1. NAME OF ACCUSED (last, first. Ml) 2. BRANCH 3. PAYGRADE 4. OoO ID NUMBER 

I Delafuente. Jordy. J. 11 Marine Corps I IE-5 11  

5. CONVENING COMMAND 6. TYPE OF COURT -MARTIAL 7. COMPOSITION 8. DATE SENTENCE ADJUDGED 

IMCB QUANTICO. l\lCI-NC R I I General I IJudg~ Alone -1',IJ/\ 16 I !Dec 10,2020 I 
SECTION B • FINDINGS 

SEE FINDI NGS PAGE 

SECTION C . TOTAL ADJUDGED SENTENCE 

9. DISCHARGE OR DISMISSAL 10. CONFINEMENT 11. FORFEITURES 12. FINES 13 FINE PENALTY 

I Dishonorable discharge I I.is Months I !Total I !No ne 
I 

!None I 
14. REDUCTION 15. DEATH 16. REPRIMAND 17. HARD LABOR 18. RESTRICTION 19. HARD LABOR PERIOD 

IE- I I Yes (' No r. Yes (' No r. Yes (' No r. Yes (' No r. IN/ A I 
20. PERIOD AND LIMITS OF RESTRICTION 

IN/A I 
'SECTION D . CONFINEMENT CREDIT 

21 . DAYS OF PRETRIAL CONFINEMENT CREDIT 22. DAYS OF JUOICIALL Y ORDERED CREDIT 23. TOTAL DAYS OF CREDIT 

I 
275 I I 0 I I 275 days 

I 

SECTION E • PLEA AGREEMENT OR PRE-TRIAL AGREEMENT 

24. LIMITATIONS ON PUNISHMENT CONTAINED IN THE PLEA AGREEMENT OR PRE-TRIAL AGREEMENT 

ITh"c was oo pl<a ''""""" 

I 
SECTION F • SUSPENSION OR CLEMENCY RECOMMENDATION 

25. DID THE MILITARY JUDGE 26. PORTION TO WHICH IT APPLIES 27. RECOMMENDED DURATION 
RECOMMEND SUSPENSION OF THE Yes (' No r. I 

1 I I SENTENCE OR CLEMENCY? 

28. FACTS SUPPORTING THE SUSPENSION OR CLEMENCY RECOMMENDATION 

I I 
SECTION G • NOTIFICATIONS 

29. Is sex offender registration required in accordance with appendix 4 to enclosure 2 of DoDI 1325.07? Yes r. No (' 

30. ls ONA collection and submission requ,red in accordance with 10 U.S.C. § 1565 and OoOl 5505.14? Yes r. No (' 

31 . Did this case involve a cnme of domestic violence as defined in enclosure 2 of DoDI 6400.06? Yes (' No r. 
32. Does this case trigger a firearm possession prohibition in accordance with 18 U.S.C. § 922? Yes r. No (' 

SECTION H • NOTES AND SIGNATURE 

33. NAME OF JUDGE (last, first . Ml) 34. BRANCH 35. PAYGRADE 36. DA TE SIGNED 

lrang. Angela. J. I !Navy I Jo-s 1 JDec 10. 2020 

37. NOTES I 

January 2020 PREVIOUS EDITION IS OBSOLETE 

I 

I 

38. JUDGE'S SIGNATURE 

Page 1 of J Pages 

Adobe Acrobat DC n R I ri I f\1 /J I 



STATEMENT OF TRIAL RESULTS - FINDINGS 

SECTION I - LIST OF FINDINGS 

ORDER OR 
LIO OR INCHOATE 

CHARGE ARTICLE SPECIFICATION PLEA FINDING REGULATION 
OFFENSE ARTICLE 

DIBRS 
VIOLATED 

120 Spcc1f1cat1on J:--ot Guilty l IGu1hi I I I ~IJA.\2 I 
Charge I Offense dc~crip11011 lscxuJI ass a uh "11hout the consclll of the other pcrso,1 I --- - ---------- - ------ --- ---- -- - - --------- ---

134 Sprc1f1catmn l;\"ot Guilty l lNot Glllh, I I 13-1-lll I 
Charge II Offense <ks,11p11on j I.: xtramarnal sexual comluct ___ __J 

·-- ----- ---------- - -- ----- ----- ------------ ---

January 2020 PREVIOUS EDITION IS OBSOLETE Page 2 of J Pages 



MILITARY JUDGE ALONE SEGMENTED SENTENCE 

SECTION J • SENTENCING 

CHARGE I SPECIFICATION l CONFINEMENT I CONCURRENT WITH I 
Charge I Spcc1ficat1on ➔8 ;\lonths NIA Nii\ 

Charge II Spcr1ftcat"'n NIA NII\ Ni i\ 

January 2020 PREVIOUS EDITION IS OBSOLETE 

CONSECUTIVE WITH I FINE 

Noni:-

Ni/\ 
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CONVENING AUTHORITY'S ACTIONS



POST-TRIAL ACTION 
SECTION A - STAFF JUDGE ADVOCATE REVIEW 

I. NAME OF ACCUSED (LAST. FI RST. Ml) 2. PAYGRADE/RANK 3. DoD ID NUMBER 

Joelafuente, Jordy J. I JEs 1 I 
4. UNIT OR ORGANIZATION 5. CURRENT ENLI STMENT 6. TERM 

!security Bn, MCB Quantico I i22oct2016 114 Years I 
7. CONVENING AUTHOR ITY 8. COURT-

9. COMPOSITION 
I 0. DA TE SENTENCE 

(UN IT/ORGANIZATION) MARTIAL TYPE ADJUDGED 

IMCB Quantico I I General I I Judge Alone - MJA 16 I I 10-Dec-2020 
I 

Post-Trial Matters to Consider 

I I . Has the accused made a request for deferment of reduction in grade? r Yes (i No 

12. Has the accused made a request for deferment of confinement? r Yes r- No 

13. Has the accused made a request for deferment of adjudged forfeitures? (i Yes (' No 

14. Has the accused made a request for deferment of automatic forfeitures? (i Yes (' No 

15. Has the accused made a request for waiver of automatic forfeitures? r- Yes r No 

16. Has the accused submitted necessary information for transferring forfeitures for r Yes (i No 
benefit of dependents? 

17. Has the accused submitted matters for convening authority's review? r- Yes (' No 

18. Has the victim(s) submitted matters for convening authority's review? (' Yes r-No 

19. Has the accused submitted any rebuttal matters? (' Yes r-No 

20. Has the mi litary j udge made a suspension or clemency recommendation? (' Yes (i No 

21. Has the trial counsel made a recommendation to suspend anv part of the sentence? (' Yes r- No 

22. Did the court-martial sentence the accused to a reprimand issued by the convening r Yes (i No 
rnthority? 
23. Summary of Clemency/Deferment Requested by Accused and/or Crime Victim, if applicable. 
Defense requests the Convening Authority waive all forfeitures for a period of six months for the benefit of his dependents. 

24. Convening Authority Name/Title 25. SJA Name 

CO MCINCR-MCBQ LtCol USMC 

26. SJA signature 27. Date 

IJaa 5, 2021 
I 

Convening Authority's Action - Delafuente. Jordy J. 

Page I of 2 



SEC 1 NB - CONVENING AUTHORITY p.,_ ION 

28. Having reviewed all matters submitted by the accused and the victim(s) pursuant to R.C.M. 1106/1 106A. and 
after being advised by the staff judge advocate or legal officer. I take the fo llowing action in this case: [If deferring 
or waiving any punishment. ind icate the date the deferment/wa iver will end. Attach signed reprimand if applicable. 
Indicate what action. if any. taken on suspension recommcndation(s) or clemency recommendations from the judge.] 

All automatic and adjudged forfeitures are deferred until the entry of judgment is signed by the military judge. 

All of the automatic forfeitures are waived for a period of six months with the waiver commencing on the date the entry of judgment is 
signed by the military judge. The total pay and allowances is directed to be paid to Mrs. spouse of the accused, for 
the benefit of herself and the accused's dependent chi ldren. 

The first six months of the adjudged forfeiture of total pay and allowances is suspended for six months from the entry of judgment, at 
which time, unless the suspension is sooner vacated, the suspended forfeitures will be remitted without further action. The collection 
of the remaining forfeiture of total pay and allowances w ill begin at the end of the period of suspension, or sooner if the suspension is 

vacated. 

29. Convening authority's written explanation of the reasons for taking action on offenses with mandatory minimum 
punishments or offenses for which the maximum sentence to confinement that may be adjudged exceeds two years. 
or offenses where the adjudged sentence includes a punitive discharge (Dismissal. DD, BCD) or confinement for 
more than six months. or a violation of Art. I 20(a) or l 20(b) or 120b: 

Waiver of forfeitures granted to assist dependents in transition. 

30. Convening Authority's signature 31. Date 

IJ•n •. ,021 

32. Date convening authority action was forwarded to PTPO or Review Shop. 

Convening Authority's Action - Delafuente. Jordy J. 

IJan 6, 2021 
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ENTRY OF JUDGMENT



ENTRY OF JUDGMENT 
SECTION A-ADMINISTRATIVE 

I. NAME OF ACCUSED (LAST. FIRST, Ml) 2. PAYGRADE/RANK 3. DoD ID NUMBER 

loelafuente, Jordy J. I !Es 1 I 
4. UNIT OR ORGANIZATION 5. CURRENT ENLISTMENT 6. TERM 

I security Bn, Marine Corps Base Quantico 1122 Oct 2016 I 14 Years I 
7. CONVENING AUTHORITY 8. COURT-

9. COMPOSITION 
10. DATE COURT-MARTIAL 

(UNIT/ORGAN IZATION) MARTIAL TYPE ADJOURNED 

IMCB QUANTICO I I General I I Judge Alone - MJA 16 I I 10-Dec-2020 
I 

SECTION B- ENTRY OF JUDGMENT 
**MUST be signed by the Military Judge (or Circuit Military J udge) within 20 days of receipt** 

11 . Findings of each charge and specification referred to trial. [Summary of each charge and specification 
(include at a minimum the gravamen of the offense), the plea of the accused, the findings or other disposition 
accounting for any exceptions and substitutions. any modifications made by the convening authority or any post-
trial ruling, order. or other determination by the military judge. R.C.M. 1111 (b)( I)] 

Charge I: Violation of Article 120, UCMJ 
Plea: Not Guilty. 
Finding: Guilty. 

Specification: Sexual Assault without consent of the other person on or about 8 March 2020 
Plea: Not Guilty. 
Finding: Guilty. 

Charge II: Violation of Article 134, UCMJ 
Plea: Not Guilty. 
Finding: Not Guilty. 

Specification: Extramarital sexual contact on or about 8 March 2020 
Plea: Not Guilty. 
Finding: Not Guilty. 

Entry of Judgment - Delafuente. Jordy J. 
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12. Sentence to be Entered. Account for any modifications made by reason of any post-trial action by the 
convening authority (including any action taken based on a suspension recommendation), confinement credit. or any 
post-trial rule, order. or other determination by the military judge. R.C .M. 1111 (b)(2). If the sentence was 
determined by a military judge, ensure confinement and fines are segmented as well as if a sentence shall run 
concurrently or consecutively. 

Military Judge (unitary sentencing) adjudged the following sentence: 
As required by law to a mandatory dishonorable discharge; 
To be reduced to the pay grade of E-1; 
To forfeit all pay and allowances; and 
To be confined for a period of 48 months. 

There was no plea agreement 

CA's Action: 
- All automatic and adjudged forfeitures are deferred until the entry of j udgment is signed by the mil itary judge. 
- All of the automatic forfeitures are waived for a period of six months with the waiver commencing on the date the entry of judgment 
is signed by the military judge. The total pay and allowances is directed to be paid to Mrs. spouse of the accused, 
for the benefit of herself and the accused's dependent children. 
- The first six months of the adjudged forfeiture of total pay and allowances is suspended for six months from the entry of judgment, at 
which time, unless the suspension is sooner vacated, the suspended forfeitures will be remitted without further action. The collection 
of the remaining forfeiture of total pay and allowances will begin at the end of the period of suspension, or sooner if the suspension is 
vacated. 

Confinement Credit: 
- The accused was credited with 275 days of confinement credit. 

13. Deferment and Waiver. Include the nature of the request. the CA's Action. the effective date of the deferment. 
and date the deferment ended. For waivers, inc lude the effective date and the length of the waiver. RCM 111 1 (b)(3) 

The Defense requested that the Convening Authority waive all forfeitures for a period of six month for the benefit of his dependents. 

The Convening Authority took the following actions: 

All automatic and adjudged forfeitures are deferred until the entry of judgment is signed by the military judge. 

All of the automatic forfeitures are waived for a period of six months with the waiver commencing on the date the entry of judgment is 
signed by the military judge. The total pay and allowances is directed to be paid to Mrs  spouse of the accused, for 
the benefit of herself and the accused's dependent children. 

14. Action convening authority took on any suspension recommendation from the military judge: 

N/ A 

Entry of Judgment -
Delafuente, Jordy J. 
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15. Judge's signature: 16. Date judgment entered: 

fT ANG.ANGELA.J . Digitally signed by I 11 Ma,ch 2021 

I 
TANG.ANGELA.J
Date: 2021.03.11 15:25:43 -05'00' 

17. In accordance with RCM 1111 (c)( I), the military judge who entered a judgment may modify the judgment to 
correct computationa l or clerical errors within 14 days after the judgment was initially entered. Include any 
modifications here and resign the Entry of Judgment. 

18. Judge's signature: 19. Date judgment entered: 

I I 

Entry of Judgment - Delafuente. Jordy J. 
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APPELLATE INFORMATION 



IN THE UNITED STATES 
NAVY-MARINE CORPS COURT OF CRIMINAL APPEALS 

 
Before Panel No. 3 

 
UNITED STATES 
 
            Appellee 
 
 v. 
 
Jordy J. DELAFUENTE 
Sergeant (E-5) 
U.S. Marine Corps  
 
            Appellant 

APPELLANT’S MOTION FOR 
FIRST ENLARGEMENT OF 
TIME 

 
NMCCA Case No. 202100080 

 
Tried at Marine Corps Base 
Quantico, Virginia on 5 and 10 June, 
9 and 30 September, 16 November, 
and 1-4 and 8-10 December 2020, 
before a General Court-Martial 
convened by the Commander, 
Marine Corps Base Quantico, 
Virginia, LtCol Michael D. 
Zimmerman and CDR Angela J. 
Tang, JAGC, U.S. Navy presiding 

  
TO THE HONORABLE, THE JUDGES OF THE UNITED STATES 

NAVY-MARINE CORPS COURTS OF CRIMINAL APPEALS 
 

COMES NOW the undersigned and respectfully moves for a first 

enlargement of time to file a brief and assignments of error. The current due date is 

May 21, 2021. The number of days requested is thirty. The requested due date is 

June 20, 2021.  

Status of the case: 

1.  The Record of Trial was docketed on March 19, 2021.  

2.  The Moreno III date is September 19, 2022.  

3.  Sergeant Delafuente is confined. His minimum release date is July 9, 



2 
 

2023.  

4.  The record consists of 952 transcribed pages and more than 1,419 

total pages.   

5.  Counsel has not completed her review of the record.  

Good cause exists for granting the requested enlargement because counsel 

needs additional time to review the record of trial, research identified legal issues, 

and draft assignments of error for this Court’s review.  The case is complex.  

Appellant was convicted, contrary to his plea, of a single count of sexual assault. 

The record contains approximately thirteen sealed appellate exhibits which counsel 

has not yet reviewed.  

             /s/   

 Mary Claire Finnen 
 Major, USMC 
 Appellate Defense Counsel 
 Navy-Marine Corps Appellate Review Activity 
 1254 Charles Morris Street, SE 
 Building 58, Suite 100 
 Washington, DC 20374 
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CERTIFICATE OF FILING AND SERVICE 

I certify that the original of the foregoing was emailed to the Court on May 
17, 2021, that a copy will be uploaded into the Court’s case management system, 
and that a copy of the foregoing was emailed to Director, Appellate Government 
Division on May 17, 2021.  

 
      /s/  

 
 Mary Claire Finnen 
 Major, USMC 
 Appellate Defense Counsel 
 Navy-Marine Corps Appellate Review Activity 
 1254 Charles Morris Street, SE 
 Building 58, Suite 100 
 Washington, DC 20374 
 
 

 
   
 



IN THE UNITED STATES 
NAVY-MARINE CORPS COURT OF CRIMINAL APPEALS 

 
Before Panel No. 3 

 
UNITED STATES 
 
            Appellee 
 
 v. 
 
Jordy J. DELAFUENTE 
Sergeant (E-5) 
U.S. Marine Corps  
 
            Appellant 

APPELLANT’S MOTION FOR 
LEAVE TO FILE OUT OF TIME 

 
NMCCA Case No. 202100080 

 
Tried at Marine Corps Base 
Quantico, Virginia on 5 and 10 June, 
9 and 30 September, 16 November, 
and 1-4 and 8-10 December 2020, 
before a General Court-Martial 
convened by the Commander, 
Marine Corps Base Quantico, 
Virginia, LtCol Michael D. 
Zimmerman, U.S. Marine Corps,  
and CDR Angela J. Tang, JAGC, 
U.S. Navy presiding 

  
TO THE HONORABLE, THE JUDGES OF THE UNITED STATES 

NAVY-MARINE CORPS COURTS OF CRIMINAL APPEALS 
 

COMES NOW the undersigned and respectfully moves for leave to file 

appellant’s motion for a first enlargement of time out of time.  Appellant’s brief 

and assignment of errors is due on May 21, 2021.  A timely request for an 

enlargement of time would have been due on Friday, May 14, 2021.  

Good cause exists for granting permission to file out of time because counsel 

neglected to calculate that the five days before filing deadline fell on a Sunday—

making the enlargement due date the previous Friday.  

             /s/   
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 Mary Claire Finnen 
 Major, USMC 
 Appellate Defense Counsel 
 Navy-Marine Corps Appellate Review Activity 
 1254 Charles Morris Street, SE 
 Building 58, Suite 100 
 Washington, DC 20374 
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CERTIFICATE OF FILING AND SERVICE 

I certify that the original of the foregoing was emailed to the Court on May 
17, 2021, that a copy will be uploaded into the Court’s case management system, 
and that a copy of the foregoing was emailed to Director, Appellate Government 
Division on May 17, 2021.  

 
      /s/  

 
 Mary Claire Finnen 
 Major, USMC 
 Appellate Defense Counsel 
 Navy-Marine Corps Appellate Review Activity 
 1254 Charles Morris Street, SE 
 Building 58, Suite 100 
 Washington, DC 20374 
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Subject: RECEIPT -  ELECTRONIC FILING Panel 3 United States v. Sgt Delafuente NMCCA No. 
202100080- Motion for Leave to File Out of Time and Motion for 1st Enlargement of 
Time

Signed By:

RECEIVED 
May 18 2021 

United States Navy-Marine Corps 
Court of Criminal Appeals 

 

Subject: ELECTRONIC FILING Panel 3 United States v. Sgt Delafuente NMCCA No. 202100080‐ Motion for Leave to File 
Out of Time and Motion for 1st Enlargement of Time 
 
To This Honorable Court: 
 
Attached please find a motion to file out of time and a motion for a first enlargement of time ICO U.S. v Sgt Delafuente, 
NMCCA No. 202100080.  Defense’s brief is currently due on May 21, 2021. 
 
Very Respectfully,  
 
Major Mary Claire Finnen  
Appellate Defense Counsel 
Appellate Defense Division (Code 45) 
Navy‐Marine Corps Appellate Review Activity 
1254 Charles Morris Street, SE, Suite 140 Washington Navy Yard, D.C. 20374‐5124 
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Subject: RULING -  ELECTRONIC FILING Panel 3 United States v. Sgt Delafuente NMCCA No. 
202100080- Motion for Leave to File Out of Time and Motion for 1st Enlargement of 
Time

Signed By:

MOTION GRANTED 
May 18 2021 

United States Navy‐Marine Corps 
Court of Criminal Appeals 

 

Subject: ELECTRONIC FILING Panel 3 United States v. Sgt Delafuente NMCCA No. 202100080‐ Motion for Leave to File 
Out of Time and Motion for 1st Enlargement of Time 
 
To This Honorable Court: 
 
Attached please find a motion to file out of time and a motion for a first enlargement of time ICO U.S. v Sgt Delafuente, 
NMCCA No. 202100080.  Defense’s brief is currently due on May 21, 2021. 
 
Very Respectfully,  
 
Major Mary Claire Finnen  
Appellate Defense Counsel 
Appellate Defense Division (Code 45) 
Navy‐Marine Corps Appellate Review Activity 
1254 Charles Morris Street, SE, Suite 140 Washington Navy Yard, D.C. 20374‐5124 

 
 
 



IN THE UNITED STATES 
NAVY-MARINE CORPS COURT OF CRIMINAL APPEALS 

 
Before Panel No. 3 

 
UNITED STATES 
 
            Appellee 
 
 v. 
 
Jordy J. DELAFUENTE 
Sergeant (E-5) 
U.S. Marine Corps  
 
            Appellant 

APPELLANT’S MOTION FOR 
FOURTH ENLARGEMENT OF 
TIME 

 
NMCCA Case No. 202100080 

 
Tried at Marine Corps Base 
Quantico, Virginia on 5 and 10 June, 
9 and 30 September, 16 November, 
and 1-4 and 8-10 December 2020, 
before a General Court-Martial 
convened by the Commander, 
Marine Corps Base Quantico, 
Virginia, LtCol Michael D. 
Zimmerman, U.S. Marine Corps,  
and CDR Angela J. Tang, JAGC, 
U.S. Navy presiding 

  
TO THE HONORABLE, THE JUDGES OF THE UNITED STATES 

NAVY-MARINE CORPS COURTS OF CRIMINAL APPEALS 
 

COMES NOW the undersigned and respectfully moves for a fourth 

enlargement of time to file a brief and assignments of error. The current due date is 

August 19, 2021. The number of days requested is thirty. The requested due date is 

September 19, 2021.  

Status of the case: 

1.  The Record of Trial was docketed on March 19, 2021.  

2.  The Moreno III date is September 19, 2022.  
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3.  Sergeant Delafuente is confined. His minimum release date is July 9, 

2023.  

4.  The record consists of 952 transcribed pages and more than 1,419 

total pages.   

5.  Counsel has not completed her review of the record.  

Good cause exists for granting the requested enlargement because counsel 

needs additional time to review the record of trial, research identified legal issues, 

and draft assignments of error for this Court’s review.  The case is complex.  

Appellant was convicted, contrary to his plea, of a single count of sexual assault. 

The record contains approximately thirteen sealed appellate exhibits which counsel 

has not yet reviewed.  Counsel has been addressing some of Appellant’s collateral 

issues and reviewing some case material.  

Counsel has nine other cases that she has not yet submitted for this Court’s 

review.  During the previous enlargement period, Counsel completed an oral 

argument in a separate case before this Court, reviewed other records of trial, 

attended a moot for a peer’s oral argument, and completed edit of a peer’s brief.  

Counsel did not spend a significant amount of time on collateral duties.  Counsel 

usually works forty-hours a week but worked slightly less this past week.    

Sergeant Delafuente has been consulted and concurs with this request for an 

enlargement of time.           
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8/13/2021

Mary Claire Finnen

Signed by: FINNEN.MARY.CLAIRE.   

 Mary Claire Finnen 
 Major, USMC 
 Appellate Defense Counsel 
 Navy-Marine Corps Appellate Review Activity 
 1254 Charles Morris Street, SE 
 Building 58, Suite 100 
 Washington, DC 20374 
 
 
 

CERTIFICATE OF FILING AND SERVICE 

I certify that the original of the foregoing was emailed to the Court on 
August 13, 2021, that a copy will be uploaded into the Court’s case management 
system, and that a copy of the foregoing was emailed to Director, Appellate 
Government Division on August 13, 2021.  

 

      

8/13/2021

Mary Claire Finnen

Signed by: FINNEN.MARY.CLAIRE.   
 

 Mary Claire Finnen 
 Major, USMC 
 Appellate Defense Counsel 
 Navy-Marine Corps Appellate Review Activity 
 1254 Charles Morris Street, SE 
 Building 58, Suite 100 
 Washington, DC 20374 
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Subject: RECEIPT -  ELECTRONIC FILING - Panel 3 - NMCCA No 202100080-U.S. v. Delafuente- 
Motion for 4th Enlargement of Time (Finnen 8.13.21)

Signed By:

RECEIVED 
Aug 13 2021 

United States Navy-Marine Corps 
Court of Criminal Appeals 

 

Subject: ELECTRONIC FILING ‐ Panel 3 ‐ NMCCA No 202100080‐U.S. v. Delafuente‐ Motion for 4th Enlargement of Time 
(Finnen 8.13.21) 
 
To This Honorable Court: 
 
Attached please find a motion for a fourth enlargement of time ICO U.S. v. Delafuente, NMCCA No. 202100080, for 
electronic filing.  
 
Very Respectfully,  
 
Major Mary Claire Finnen  
Appellate Defense Counsel 
Appellate Defense Division (Code 45) 
Navy‐Marine Corps Appellate Review Activity 
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1254 Charles Morris Street, SE, Suite 140 Washington Navy Yard, D.C. 20374‐5124 

 
 
 



 

IN THE UNITED STATES NAVY-MARINE CORPS 
COURT OF CRIMINAL APPEALS 

 
Before Panel No. 3 

 
UNITED STATES, 
  Appellee 
 
 v. 
 
Jordy J. DELAFUENTE,  
Sergeant (E-6) 
U.S. Marine Corps  
  Appellant

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

APPELLEE’S CONDITIONAL 
CONSENT TO APPELLANT’S 
MOTION FOR FOURTH 
ENLARGEMENT OF TIME 
 
Case No. 202100080 
 
Tried at Marine Corps Base Quantico, 
Virginia, on June 5 and 10, September 
9 and 30, November 16, and 
December 1–4 and 8–10, 2020, by a 
general court-martial convened by 
Commander, Marine Corps Base 
Quantico, Virginia, Lieutenant 
Colonel R. Mattioli, U.S. Marine 
Corps (arraignment and motions), 
Lieutenant Colonel M. D. 
Zimmerman, U.S. Marine Corps 
(motions), and Commander A. J. 
Tang, JAGC, U.S. Navy (trial), 
presiding. 
 

TO THE HONORABLE JUDGES OF THE UNITED STATES 
NAVY-MARINE CORPS COURT OF CRIMINAL APPEALS 

 
 Pursuant to Rule 23.2 of this Court’s Rules of Appellate Procedure, the 

United States opposes a thirty-day enlargement but consents to a fourteen-day 
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enlargement.  The United States will consent to a thirty-day enlargement if 

Appellant files an amended justification complying with the Rules and precedent.   

A. This Court’s Rules require a detailed explanation of good cause, 
including the status of review of the record and a discussion of case 
complexity. 

 This Court may grant an enlargement of time only if an appellant shows 

good cause with particularity.  N-M. Ct. Crim. App. R. 23.2(c)(3).  This includes 

requiring Counsel to provide the “status of review of the record of trial” and “a 

discussion of complexity of the case.”  Id. 

 The justification for appellate delay implicates Appellant’s right to speedy 

appellate process.  In United States v. Moreno, 63 M.J. 129 (C.A.A.F. 2006), the 

court held the Court of Criminal Appeals failed to exercise “institutional vigilance” 

and attributed that failure to the United States where appellate defense counsel 

stated the same reason for delay in each enlargement request.  Id. at 137.  The court 

found recurrent, rote justifications for delay suggested there was no evidence 

demonstrating “the enlargements were directly attributable to [the appellant],” “the 

need for additional time arose from other factors such as the complexity of [the 

appellant]’s case,” or “the numerous requests for delay filed by appellate defense 

counsel benefited [the appellant].”  Id. 
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B. Appellant fails to demonstrate good cause with particularity. 

 1. By stating only that review of the Record is incomplete, 
Appellant fails to provide the Court and United States the 
current status of review. 

 Appellant’s Motion asserts Appellate Defense Counsel has not completed 

review of the Record.  This case was docketed over four months ago and the status 

in the Fourth Enlargement is identical to that in the First Enlargement Motion filed 

three months ago.  (See Appellant’s Mot. First Enl. at 2, May 17, 2021.)  This rote 

claim that Counsel has not reviewed the Record fails to update the Court—so that 

the Court can exercise “institutional vigilance”—and fails to convey to the United 

States information to permit a fully informed response to the Motion.  Diaz v. JAG 

of the Navy, 59 M.J. 34, 40 (C.A.A.F. 2003).   

 For example, if the review of the Record is complete but for the sealed 

materials Appellate Defense Counsel seeks to examine, then the United States 

litigation position on this Motion might be different than if significant portions of 

the Record have not yet been reviewed.1 

2. The Motion does not describe the case’s complexity. 

As with each of the previous three requests, the current Motion fails to 

discuss the case’s complexity.  (Compare Appellant’s Mot. Fourth Enl., Aug. 13, 

                     
1
 As of the filing of this Response, Appellant has not moved this Court to review 

the sealed materials in the Record. 
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2021, with Appellant’s Mot. Third Enl., July 7, 2021, Appellant’s Mot. Second 

Enl., June 16, 2020, and Appellant’s Mot. First Enl., May 17, 2021.)   

This Court’s Rules demand otherwise. Instead, in four consecutive 

enlargement Motions, Appellate Defense Counsel simply repeats the forum and 

findings of the lower court and that there are thirteen sealed appellate exhibits in 

the Record.  (Id.)  But forum and findings have no obvious relation to the 

complexity of a case, nor does the number of sealed appellate exhibits counsel has 

yet to review.  The recitation here of forum, findings, and number of sealed 

exhibits should not constitute a description of the case’s complexity. 

Conclusion 

 The United States opposes a thirty-day enlargement but consents to a 

fourteen-day enlargement.  The United States will consent to the full requested 

thirty days if Appellate Defense Counsel files an amended motion within five days 

describing with particularity (1) the status of the review of the Record, and (2) the 

complexity of any potential issues in this appeal. 

 
R BLAKE ROYALL 
Lieutenant, JAGC, U.S. Navy 
Appellate Government Counsel 
Navy-Marine Corps Appellate 
Review Activity 
Bldg. 58, Suite B01 
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1254 Charles Morris Street SE 
Washington Navy Yard, DC 20374 

Certificate of Filing and Service 

I certify this document was emailed to the Court’s filing address, uploaded 

to the Court’s case management system, and emailed to Appellate Defense 

Counsel, Major Mary Claire FINNEN, U.S. Marine Corps, on August 18, 2021.   

 
R. BLAKE ROYALL 
Lieutenant, JAGC, U.S. Navy 
Appellate Government Counsel 
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Subject: RECEIPT -  FILING - Panel 3 - U.S. v. Delafuente - NMCCA 202100080 - Cond Consent 
4th Enl (Royall)

Signed By:

RECEIVED 
Aug 18 2021 

United States Navy-Marine Corps 
Court of Criminal Appeals 

 

Subject: FILING ‐ Panel 3 ‐ U.S. v. Delafuente ‐ NMCCA 202100080 ‐ Cond Consent 4th Enl (Royall) 
 
To this Honorable Court: 
 
Please find attached the Appellee's Conditional Consent to Appellee’s Motion for Fourth Enlargement for electronic 
filing in United States v. Delafuente, NMCCA No. 202100080. 
 
Thank you. 
 
Very Respectfully, 
LT Rustico 
‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐ 
LT Greg Rustico 
Appellate Government Counsel, Code 46 
Navy and Marine Corps Appellate Review Activity 
1254 Charles Morris St. SE | Bldg 58, Suite B01 
Washington Navy Yard, D.C. 20374‐5124 
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IN THE UNITED STATES 
NAVY-MARINE CORPS COURT OF CRIMINAL APPEALS 

 
Before Panel No. 3 

 
UNITED STATES 
 
            Appellee 
 
 v. 
 
Jordy J. DELAFUENTE 
Sergeant (E-5) 
U.S. Marine Corps  
 
            Appellant 

   APPELLANT’S MOTION TO   
   EXAMINE SEALED MATTERS    
   IN THE RECORD OF TRIAL   
     

NMCCA Case No. 202100080 
 

Tried at Marine Corps Base 
Quantico, Virginia on 5 and 10 June, 
9 and 30 September, 16 November, 
and 1-4 and 8-10 December 2020, 
before a General Court-Martial 
convened by the Commander, 
Marine Corps Base Quantico, 
Virginia, LtCol Michael D. 
Zimmerman, U.S. Marine Corps,  
and CDR Angela J. Tang, JAGC, 
U.S. Navy, presiding 

  
TO THE HONORABLE, THE JUDGES OF THE UNITED STATES 

NAVY-MARINE CORPS COURTS OF CRIMINAL APPEALS 
 

COMES NOW the undersigned and respectfully moves, pursuant to Rule 

6.2(c) of the Navy-Marine Corps Court of Criminal Appeals Rules of Appellate 

Procedure to examine and make copies of the sealed exhibits and portions of the 

transcript in the record of trial.   

Appellant stands convicted of Article 120 (sexual assault). 

 Specifically, counsel requests to examine and reproduce the following: 
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1. Appellate Exhibits XI, XII, XIII, and XIV, and Record at 85-111. 
  

a. Were the sealed matters 
 

i. Presented or reviewed by counsel at trial? Yes. 
 

ii. Reviewed in camera and then released to trial or defense counsel? No.  
 

b. If answer to either part of a. is Yes, present a brief, plain statement of the 
appellant’s colorable showing that examination is necessary to a proper 
fulfillment of counsel’s responsibilities: The sealed matters are the 
defense’s motion to admit evidence in accordance with M.R.E. 412 (AE 
XI), the government’s response (AE XII), the victim legal counsel’s 
response (AE XIII), the military judge’s ruling on the motion (AE XIV), 
and the portion of the record that is a transcript of the hearing to 
litigate the motion. Inspection of these records is necessary to fully and 
accurately review the adequacy of trial defense counsel’s assistance of 
counsel, the factual and legal sufficiency of the evidence, and whether 
the military judge’s ruling was correct.   
 

c. If answer to both parts of a. is No, present a brief, plain statement of good 
cause why appellant’s counsel should be permitted to examine the matters: 
N/A. 

 
d. Is the matter the subject of a colorable claim of privilege? There is nothing 

in the unsealed record to indicate the matter is subject to a claim of 
privilege.  

 
e. If so, who may hold such a privilege? If there is any privilege, it would be 

held by the alleged victim.  
 
f. If there is a colorable claim of privilege, why should the 

court permit examination in light of such a claim?  This motion was argued 
at trial.  Without a proper review of this material at the appellate level, 
Appellant will not receive adequate appellate review of his case.   

 
g. Are you seeking disclosure of this matter? The undersigned counsel seeks 

reproduction of the matter by making a copy of the sealed material for 
review in her office. 
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h. If you are seeking disclosure, describe the reasons for the proposed 
disclosure, and the extent to which the matter should be disclosed: The 
undersigned will be able to conduct a more thorough review in her 
office and will need to refer back to the material frequently if it is the 
subject of an assignment of error.  The undersigned will destroy the 
material upon completion of appellate review.  

 
2. Appellate Exhibits IX and X 

a. Were the sealed matters 
 

i. Presented or reviewed by counsel at trial? Yes. 
 

ii. Reviewed in camera and then released to trial or defense counsel? No.  
 

b. If answer to either part of a. is Yes, present a brief, plain statement of the 
appellant’s colorable showing that examination is necessary to a proper 
fulfillment of counsel’s responsibilities: The sealed matters are the 
defense’s motion to for expert assistance and the government’s 
response. These exhibits were sealed on October 1, 2020 after the court 
determined that they contained information that was identical to what 
was contained in the M.R.E. 412 motion (AE XI). Inspection of these 
records is necessary to fully and accurately review the adequacy of trial 
defense counsel’s assistance of counsel, the factual and legal sufficiency 
of the evidence, and whether the military judge’s ruling was correct.   
 

c. If answer to both parts of a. is No, present a brief, plain statement of good 
cause why appellant’s counsel should be permitted to examine the matters: 
N/A. 

 
d. Is the matter the subject of a colorable claim of privilege? There is nothing 

in the unsealed record to indicate the matter is subject to a claim of 
privilege.  

 
e. If so, who may hold such a privilege? N/A. 

 
f. If there is a colorable claim of privilege, why should the court permit  

  examination in light of such a claim?  This motion was argued at trial.   
  Without a proper review of this material at the appellate level,  
  Appellant will not receive adequate appellate review of his case.   
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g. Are you seeking disclosure of this matter? The undersigned counsel seeks 
reproduction of the matter by making a copy of the sealed material for 
review in her office. 

 
h. If you are seeking disclosure, describe the reasons for the proposed 

disclosure, and the extent to which the matter should be disclosed: The 
undersigned will be able to conduct a more thorough review in her 
office and will need to refer back to the material frequently if it is the 
subject of an assignment of error.  The undersigned will destroy the 
material upon completion of appellate review. 

 
3. Record of Trial at 134-153 and 182-192 

a. Were the sealed matters 
 

i. Presented or reviewed by counsel at trial? Yes. 
 

ii. Reviewed in camera and then released to trial or defense counsel? No.  
 

b. If answer to either part of a. is Yes, present a brief, plain statement of the 
appellant’s colorable showing that examination is necessary to a proper 
fulfillment of counsel’s responsibilities: The sealed matters are the 
transcript for hearings, on 16 November and 1 December, that were 
closed pursuant to M.R.E. 412. Inspection of these records is necessary 
to fully and accurately review the adequacy of trial defense counsel’s 
assistance of counsel, the factual and legal sufficiency of the evidence, 
whether the military judge’s ruling was correct.   
 

c. If answer to both parts of a. is No, present a brief, plain statement of good 
cause why appellant’s counsel should be permitted to examine the matters: 
N/A. 

 
d. Is the matter the subject of a colorable claim of privilege? There is nothing 

in the unsealed record to indicate the matter is subject to a claim of 
privilege.  

 
e. If so, who may hold such a privilege? 

 
f. If there is a colorable claim of privilege, why should the court permit  
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examination in light of such a claim?  Without a proper review of this 
material at the appellate level, Appellant will not receive adequate 
appellate review of his case.   

 
g. Are you seeking disclosure of this matter? The undersigned counsel seeks 

reproduction of the matter by making a copy of the sealed material for 
review in her office. 

 
h. If you are seeking disclosure, describe the reasons for the proposed 

disclosure, and the extent to which the matter should be disclosed: The 
undersigned will be able to conduct a more thorough review in her 
office and will need to refer back to the material frequently if it is the 
subject of an assignment of error.  The undersigned will destroy the 
material upon completion of appellate review.  

 
 

4.  Prosecution Exhibit 4 and Appellate Exhibit 37 (sealed portion) 
a. Were the sealed matters 

 
i. Presented or reviewed by counsel at trial? Yes. 

 
ii. Reviewed in camera and then released to trial or defense counsel? No.  

 
b. If answer to either part of a. is Yes, present a brief, plain statement of the 

appellant’s colorable showing that examination is necessary to a proper 
fulfillment of counsel’s responsibilities: The sealed matters are pictures 
from a forensic nurse examiner report which contain sensitive photos of 
the alleged victim’s anatomy. The government used the same photos in 
their closing (AE 37). The photos are discussed extensively by one of the 
government’s witnesses (the SANE nurse who examined the alleged 
victim). Inspection of these records is necessary to fully and accurately 
review the adequacy of trial defense counsel’s assistance of counsel, the 
factual and legal sufficiency of the evidence, and the military judge’s 
rulings related to the forensic exam and witness testimony.   
 

c. If answer to both parts of a. is No, present a brief, plain statement of good 
cause why appellant’s counsel should be permitted to examine the matters: 
N/A. 
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d. Is the matter the subject of a colorable claim of privilege? There is nothing 
in the unsealed record to indicate the matter is subject to a claim of 
privilege.  

 
e. If so, who may hold such a privilege? 

 
f. If there is a colorable claim of privilege, why should the court permit 

examination in light of such a claim? Without a proper review of this 
material at the appellate level, Appellant will not receive adequate 
appellate review of his case.   

 
g. Are you seeking disclosure of this matter? The undersigned counsel does 

NOT seek reproduction of the material at this time.  
 
h. If you are seeking disclosure, describe the reasons for the proposed 

disclosure, and the extent to which the matter should be disclosed: N/A. 
 

5. Appellate Exhibit 35 and record of trial at 552-558  
a. Were the sealed matters 

 
i. Presented or reviewed by counsel at trial? Yes. 

 
ii. Reviewed in camera and then released to trial or defense counsel? No.  

 
b. If answer to either part of a. is Yes, present a brief, plain statement of the 

appellant’s colorable showing that examination is necessary to a proper 
fulfillment of counsel’s responsibilities: The sealed matter is the 
transcript recording the testimony from the alleged victim’s OIC, who 
testified for the government regarding their continuance motion. As 
background, the alleged victim was hospitalized for mental health 
concerns during the court-martial. Appellate Exhibit 35 is medical 
records regarding that hospitalization.  
 

c. If answer to both parts of a. is No, present a brief, plain statement of good 
cause why appellant’s counsel should be permitted to examine the matters: 
N/A. 

 
d. Is the matter the subject of a colorable claim of privilege? There is nothing 

in the unsealed record to indicate the matter is subject to a claim of 
privilege. The sealing order of 16 December 2020 indicates the medical 
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records are “private health data” but does not say the records are 
privileged. According to the same sealing order, the transcript from the 
OIC disclosed information relayed to the alleged victim’s command by 
mental health providers. 

 
e. If so, who may hold such a privilege? N/A 

 
f. If there is a colorable claim of privilege, why should the  
court permit examination in light of such a claim? Without a proper review 
of this material at the appellate level, Appellant will not receive adequate 
appellate review of his case.   

 
g. Are you seeking disclosure of this matter? The undersigned counsel seeks 

reproduction of the matter by making a copy of the sealed material for 
review in her office. 

 
h. If you are seeking disclosure, describe the reasons for the proposed 

disclosure, and the extent to which the matter should be disclosed: The 
undersigned will be able to conduct a more thorough review in her 
office and will need to refer back to the material frequently if it is the 
subject of an assignment of error.  The undersigned will destroy the 
material upon completion of appellate review.  
 

6. Appellate Exhibits XXX, XXXI, XXXIII, and XXXV record of trial at 625-
632, 633-675, and 676-691.  

a. Were the sealed matters 
 

i. Presented or reviewed by counsel at trial? Yes, except for AE 
XXXV. 
 

ii. Reviewed in camera and then released to trial or defense counsel? Yes 
(for AE XXXV only).  

 
b. If answer to either part of a. is Yes, present a brief, plain statement of the 

appellant’s colorable showing that examination is necessary to a proper 
fulfillment of counsel’s responsibilities: The sealed matter is the portion 
of transcript that records defense’s oral motion pursuant to M.R.E. 513, 
defense’s bench brief in support of that motion (AE XXXI), and two 
briefs from victim’s legal counsel in response (AE XXX and XXXIII). 
The alleged victim’s testimony was the crux of the government’s case. 
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Her hospitalization for mental health concerns during the court-martial 
required defense counsel’s investigation into her competence as a 
witness. Inspection of these records is necessary to fully and accurately 
review the adequacy of trial defense counsel’s assistance of counsel, the 
factual and legal sufficiency of the evidence, and whether the military 
judge’s rulings were correct. 
 

c. If answer to both parts of a. is No, present a brief, plain statement of good 
cause why appellant’s counsel should be permitted to examine the matters: 
N/A. 

 
d. Is the matter the subject of a colorable claim of privilege? The sealing order 

of December 9, 2020 states that the only medical records produced do 
not contain information covered by the M.R.E. 513 privilege. 

 
e. If so, who may hold such a privilege? N/A 

 
f. If there is a colorable claim of privilege, why should the court permit 

examination in light of such a claim? Without a proper review of this 
material at the appellate level, Appellant will not receive adequate 
appellate review of his case.   

 
g. Are you seeking disclosure of this matter? Yes. Counsel seeks to make one 

copy for review in her office. 
 

h. If you are seeking disclosure, describe the reasons for the proposed 
disclosure, and the extent to which the matter should be disclosed: The 
undersigned will be able to conduct a more thorough review in her 
office and will need to refer back to the material frequently if it is the 
subject of an assignment of error.  The undersigned will destroy the 
material upon completion of appellate review.  
 

7.  Appellate Exhibits XXVI and XXVII.  
a. Were the sealed matters 

 
i. Presented or reviewed by counsel at trial? Yes. 

 
ii. Reviewed in camera and then released to trial or defense counsel? No.  
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b. If answer to either part of a. is Yes, present a brief, plain statement of the 
appellant’s colorable showing that examination is necessary to a proper 
fulfillment of counsel’s responsibilities: The sealed matter are the alleged 
victim’s medical records documenting her treatment at two civilian 
hospitals. According to the 2 March 2021 sealing order, they contain 
sensitive medical information and were sealed out of respect for the 
alleged victim’s privacy. Inspection of these records is necessary to fully 
and accurately review the adequacy of trial defense counsel’s assistance 
of counsel, the factual and legal sufficiency of the evidence, and whether 
the military judge’s rulings were correct. 
 

c. If answer to both parts of a. is No, present a brief, plain statement of good 
cause why appellant’s counsel should be permitted to examine the matters: 
N/A. 

 
d. Is the matter the subject of a colorable claim of privilege? No. 

 
e. If so, who may hold such a privilege? N/A 

 
f. If there is a colorable claim of privilege, why should the court permit 

examination in light of such a claim? Without a proper review of this 
material at the appellate level, Appellant will not receive adequate 
appellate review of his case.   

 
g. Are you seeking disclosure of this matter? Yes. Counsel seeks to make one 

copy for review in her office. 
 

h. If you are seeking disclosure, describe the reasons for the proposed 
disclosure, and the extent to which the matter should be disclosed: The 
undersigned will be able to conduct a more thorough review in her 
office and will need to refer back to the material frequently if it is the 
subject of an assignment of error.  The undersigned will destroy the 
material upon completion of appellate review. 

 
8. With regard to sealed materials that undersigned counsel seeks to copy, the 

granting of this motion shall constitute an Order of the Court binding upon 

Appellant and Appellee, as follows— 
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a. Counsel shall not make any additional copies of the materials beyond that 

requested and approved by the Court or divulge any of the sealed materials 

except as is necessary to prepare and present this appeal. 

b. Within 14 days of this Court completing its Article 66, UCMJ, review, 

appellate defense counsel will provide appellate government counsel with 

notice as to whether Appellant intends to file a petition for review with the 

Court of Appeals for the Armed Forces for review under Article 67, UCMJ. 

c. Absent further Order from this Court, within 14 days of the earliest of: 

(1). Appellate government counsel receiving notice that Appellant has 

decided not to file a petition for review with the Court of Appeals for 

the Armed Forces under Article 67, UCMJ; 

(2). The expiring of the time within which to file a petition for review 

 with the Court of Appeals for the Armed Forces under Article 67,  

UCMJ, without the filing of such a petition; 

(3). The Court of Appeals for the Armed Forces declining review 

under  Article 67, UCMJ;  

(4). The Court of Appeals for the Armed Forces completing review 

under Article 67, UCMJ; 
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(5). Appellate government counsel receiving notice that the Appellant 

has decided not to file a petition for a writ of certiorari with the 

Supreme Court; 

(6). The expiring of the time within which to file a petition with the 

Supreme Court;  

(7). The Supreme Court denying certiorari; or 

(8). The Supreme Court finally deciding the Appellant’s appeal,  

all appellate counsel will destroy by shredding or other secure means all copies of 

the sealed materials made pursuant to this motion and will each sign and deliver to 

the Court a declaration certifying both that no other copies of the sealed materials 

were made except as authorized by the Court, and that all copies of the sealed 

materials were destroyed. 

Absent further order of the Court, undersigned counsel will otherwise ensure 

continued compliance with any protective orders issued by the military judge in 

this case. 

 Respectfully submitted. 

 
  

             



12 
 

       

10/1/2021

X Mary Claire Finnen
Mary Claire Finnen

Signed by: FINNEN.MARY.CLAIRE.   

 Mary Claire Finnen 
 Major, USMC 
 Appellate Defense Counsel 
 Navy-Marine Corps Appellate Review Activity 
 1254 Charles Morris Street, SE 
 Building 58, Suite 100 
 Washington, DC 20374 
 
 
 
 
 

CERTIFICATE OF FILING AND SERVICE 

I certify that the original of the foregoing was emailed to the Court on 
October 1, 2021, that a copy will be uploaded into the Court’s case management 
system, and that a copy of the foregoing was emailed to Director, Appellate 
Government Division on October 1, 2021.  

 

     

10/1/2021

X Mary Claire Finnen
Mary Claire Finnen

Signed by: FINNEN.MARY.CLAIRE   
 

 Mary Claire Finnen 
 Major, USMC 
 Appellate Defense Counsel 
 Navy-Marine Corps Appellate Review Activity 
 1254 Charles Morris Street, SE 
 Building 58, Suite 100 
 Washington, DC 20374 
 



1

Subject: RECEIPT -  ELECTRONIC FILING - Panel 3 - NMCCA No 202100080-U.S. v. Delafuente- 
Motion to examine sealed material

Signed By:

RECEIVED 
Oct 01 2021 

United States Navy-Marine Corps 
Court of Criminal Appeals 

 

Subject: ELECTRONIC FILING ‐ Panel 3 ‐ NMCCA No 202100080‐U.S. v. Delafuente‐ Motion to examine sealed material 
 
To This Honorable Court: 
 
Attached please find a motion to review sealed material ICO U.S. v. Delafuente, NMCCA No. 202100080, for electronic 
filing.  
 
Very Respectfully,  
 
Major Mary Claire Finnen  
Appellate Defense Counsel 
Appellate Defense Division (Code 45) 
Navy‐Marine Corps Appellate Review Activity 
1254 Charles Morris Street, SE, Suite 140 Washington Navy Yard, D.C. 20374‐5124 



2

 
 
 



1

Subject: RULING - ELECTRONIC FILING - Panel 3 - NMCCA No 202100080-U.S. v. Delafuente- 
Motion to examine sealed material

Signed By:

MOTION GRANTED 
6 Oct 2021 

United States Navy-Marine Corps 
Court of Criminal Appeals 

 

Subject: ELECTRONIC FILING ‐ Panel 3 ‐ NMCCA No 202100080‐U.S. v. Delafuente‐ Motion to examine sealed material 
 
To This Honorable Court: 
 
Attached please find a motion to review sealed material ICO U.S. v. Delafuente, NMCCA No. 202100080, for electronic 
filing.  
 
Very Respectfully,  
 
Major Mary Claire Finnen  
Appellate Defense Counsel 
Appellate Defense Division (Code 45) 
Navy‐Marine Corps Appellate Review Activity 
1254 Charles Morris Street, SE, Suite 140 Washington Navy Yard, D.C. 20374‐5124 



2

 
 
 



IN THE UNITED STATES NAVY-MARINE CORPS  
COURT OF CRIMINAL APPEALS 

 
Before Panel No. 3 

 
UNITED STATES 
 
            Appellee 
 
 v. 
 
Jordy J. DELAFUENTE 
Sergeant (E-5) 
U.S. Marine Corps  
 
  
 
            Appellant 
         

APPELLANT’S BRIEF AND 
ASSIGNMENTS OF ERROR 

 
NMCCA Case No. 202100080 

 
Tried at Marine Corps Base 
Quantico, Virginia on 5 and 10 
June, 9 and 30 September, 16 
November, and 1-4 and 8-10 
December 2020, before a General 
Court-Martial convened by the 
Commander, Marine Corps Base 
Quantico, Virginia, LtCol Roger 
Mattioli, U.S. Marines Corps, 
LtCol Michael D. Zimmerman, 
U.S. Marine Corps, and CAPT 
Angela J. Tang, JAGC, U.S. Navy, 
presiding 

 
 

 
TO THE HONORABLE, THE JUDGES OF THE UNITED STATES 

NAVY-MARINE CORPS COURT OF CRIMINAL APPEALS 
 

 

      Mary Claire Finnen 
 Major, USMC 
 Appellate Defense Counsel 
 Navy-Marine Corps Appellate Review Activity 
 1254 Charles Morris Street, SE 
 Building 58, Suite 100 
 Washington, DC 20374 
 
 



ii 
 

Table of Contents 

Issues Presented ......................................................................................................... 1 

Statement of Statutory Jurisdiction ............................................................................ 1 

Statement of the Case ................................................................................................. 1 

Statement of Facts ...................................................................................................... 2 

A.   Lance Corporal Charlie attended a party at Sergeant Delafuente’s home  
  and, after drinking, stayed over on an air mattress. ................................... 2 

 
B.   Lance Corporal Charlie alleged she remembers Sergeant Delafuente  

  penetrating her vagina with his penis on the air mattress but provided 
  conflicting descriptions of their positions. After speaking to his wife,  
  Lance Corporal Charlie left the home, called Corporal and  
  received a SAFE exam ............................................................................... 7 
 

1. Lance Corporal Charlie and Corporal  offer differing 
accounts of their interactions on the night of the alleged assault .... 9 

 
C.   Defense’s SAFE expert disagreed with the Government’s  

   nurse’s findings and conclusions ............................................................ 12 
 

1. Nurse Camp testified about evidence collection and the physical 
findings ........................................................................................... 12 

 
a. Nurse Camp used the same swabs on the thighs and external  

           genitalia and packaged them together…………………………13  
   

     b  Nurse Camp testified that the “lacerations” were consistent with  
         Lance Corporal Charlie’s initial account that Sergeant  
         Delafuente was “on top.” But after Lance Corporal Charlie  
         testified that Sergeant Delafuente was behind her, Nurse Camp  
         testified that was also consistent………………………………14 

 
2. The Defense’s expert, who had conducted nearly ten times as 

many sexual assault forensic exams as Nurse Camp, disagreed with 
her findings. .................................................................................... 15 



iii 
 

   
D. The Government’s DNA expert testified about the method and results  

 of the DNA testing she conducted. The only DNA found in LCpl Charlie’s 
vagina was her fiancé’s  ................................................................................. 17 
 

1. There was not enough DNA on the anorectal and perianal swabs 
to conduct either type of DNA test……………………………   17  
 

2. The only DNA found on the cervical/vaginal swab was that of 
Lance Corporal Charlie’s fiancé  .................................................. 18 

 
3. There was not enough DNA to perform the more precise test on 

the thigh/external genitalia swab.  But Sergeant Delafuente’s DNA 
profile could not be excluded……………………………………18  
 

4. The Government expert testified about primary and secondary 
transfer of DNA…………………………………………………19 

 
E. The Military Judge made specific findings in accordance with R.C.M 

918 ...................................................................................................... 20 
 

Argument.................................................................................................................. 20 

Standard of Review……………………………………………………………….20 

I. The evidence does not prove beyond a reasonable doubt that Sergeant 
Delafuente penetrated LCpl Charlie’s vulva without her consent ................ 20 
 
A. Lance Corporal Charlie’s account of the assault is contradicted 

by—rather than corroborated by—the DNA and SAFE evidence .......... 21 
 
1. Lance Corporal Charlie’s testimony was undermined by her 

inability to provide a clear account of Sergeant Delafuente’s 
and her positions when the alleged assault occurred. ........................ 21 
 

2. Lance Corporal Charlie’s account is inconsistent with the 
alleged injuries documented in the SAFE.. ........................................ 25 

 
3. The limited DNA evidence is inconsistent with the alleged 

assault. ................................................................................................ 27  



iv 
 

 
B. The alleged interaction, as described, is inherently unlikely and 

Lance Corporal Charlie was not a credible witness ................................ 29 
 
II. This Court should consider evidence that Lance Corporal Charlie and 

another important witness  and 
should consider this evidence to find that the Government did not prove 
beyond a reasonable doubt that Sergeant Delafuente penetrated Lance 
Corporal Charlie’s vulva without her consent ............................................... 34 

 
Certificate of Filing and Service .............................................................................. 37 
 





2 
 

months’ confinement, and a dishonorable discharge.6 The convening authority 

deferred automatic and adjudged forfeitures until the entry of judgement by the 

military judge, waived the automatic forfeitures for a period of six months starting 

on the date of the entry of judgement, and suspended the adjudged forfeiture of 

total pay and allowances for a period of six months, starting at entry of judgement, 

to be remitted at the end of the period.7   

Statement of Facts 

A. Lance Corporal Charlie attended a party at Sergeant Delafuente’s home 
and, after drinking, stayed over on an air mattress.  

 
 On March 7, 2020, Sergeant Delafuente and his wife had a small group of 

people from his shop over to his home.8 It was a low-key gathering.9 Most of the 

guests played board and card games, and drove home.10 Some guests drank alcohol 

and some did not.11 

 The alleged victim, Lance Corporal (LCpl) Alice Charlie, had been in the 

same shop as the Appellant for several months by the night of the party.12 At 

                                           
6 R. 950. 
7 Entry of Judgement at 2. 
8 R. 218, 250. 
9 R. 219.  
10 R. 227. 
11 R. 230.  
12 R. 697, 699. 
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lunchtime, she and Sergeant Delafuente would frequently drive from the shop to 

his on-base house to have lunch with his wife.13   

 Lance Corporal Charlie had a fiancé with whom she had a child.14 On the 

evening of the party, she alleged that she intended to go pick him up.15 However, 

she started drinking alcohol and did not pick him up.16 

  Lance Corporal Charlie drove someone else’s car to the party.17 When she 

arrived, she went with Sgt Delafuente, his wife, and their child, to go pick up 

beer—although she had already brought a pack of White Claws.18 Lance Corporal 

Charlie drank some White Claws, but there were open, leftover White Claws at the 

end of the party that were poured down the drain.19 

 Accounts of the timeline of the party, and how much Lance Corporal Charlie 

drank, varied. One attendee, Lance Corporal Alpha, was a close friend of LCpl 

Charlie for more than three years and had seen her intoxicated on prior occasions.20 

Lance Corporal Alpha arrived at 9:30 PM and left at around 11:30 PM.21 Up until 

                                           
13 R. 750-51. 
14 R. 746-47. 
15 R. 749. 
16 R. 749. 
17 R. 739. 
18 R. 788. 
19 R. 232, 832. 
20 R. 272. 
21 R. 266, 268. 
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the time she left the party, she put LCpl Charlie’s intoxication level “on a scale of 

one to ten, about like a one or two.”22 

 Another attendee, Priscilla Papa, said that she was there from about seven 

o’clock to approximately one o’clock or one-thirty in the morning and was not 

drinking.23 She could not recall how much LCpl Charlie drank, but described that 

around ten or eleven, she and Sergeant Delafuente’s wife noticed that LCpl Charlie 

had been in the bathroom for a while.24 When they went in, they found LCpl 

Charlie asleep, slumped on the toilet in the bathroom with her pants around her 

knees.25 Based on that observation, she believed that LCpl Charlie was intoxicated 

and “needed to get some sleep and to not drive home.”26 After finding her in the 

bathroom, Papa recommended that LCpl Charlie stay the night at the Delafuente’s 

home.27 Earlier in the evening, LCpl Charlie had already asked Sergeant 

Delafuente’s wife if she could stay over, and Sergeant Delafuente’s wife said she 

could.28 After seeing her in the bathroom, Sergeant Delafuente’s wife again agreed 

LCpl Charlie could stay over.29 After giving her some time to clean up, Sergeant 

                                           
22 R. 272. 
23 R. 225-26.  
24 R. 239, 282, 789.  
25 R. 220.  
26 R. 221.  
27 R. 222. 
28 R. 221-22, 233. 
29 R. 222. 
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Delafuente’s wife went back in the bathroom and escorted LCpl Charlie upstairs,30 

where Delafuente’s wife set up an air mattress in an alcove on the second floor.31   

 Corporal Papa likewise could not recall how much LCpl Charlie drank, even 

though he was not drinking.32 He said at one point that LCpl Charlie had a White 

Claw, beers, and three shots of Fireball, but he quickly admitted he did not recall 

ever mentioning the Fireball shots to trial counsel or investigators, and it might 

have been less.33 He agreed with his wife, Priscilla Papa, that LCpl Charlie was not 

slurring her words.34 When asked to elaborate, Cpl Papa said that he thought signs 

that LCpl Charlie was intoxicated was that she had to take a wider stance than 

usual to balance herself when standing and she was helpful about getting pizza 

slices for Cpl Papa (whose arm was in a sling).35 He also agreed with his wife that 

they were at the party for about six hours and were among the last to leave along 

with Cpl 36 

 Corporal  was a “really close” friend of LCpl Charlie and an 

acquaintance of her fiancé.37 Corporal believed that he arrived at the 

                                           
30 R. 222, 236.  
31 R.791-92. 
32 R. 230, 251. 
33 R. 260. 
34 R. 228, 251.  
35 R. 252.  
36 R. 253.  
37 R. 296. 
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party about the same time as LCpl Charlie. He had one drink throughout the 

night.38 He did not recall how much LCpl Charlie drank that night.39 He saw 

Sergeant Delafuente’s wife take LCpl Charlie upstairs after she was in the 

bathroom.40 He left right after that with the Papas, which was around 12:30 AM—

although NCIS documented in an earlier interview that he thought LCpl Charlie 

came out of the bathroom around 10:30.41 Corporal testified that LCpl 

Charlie was not intoxicated until around 12:30.42 

 Lance Corporal Charlie’s account of the night, and her description of her 

alleged intoxication level, diverged from the other guests. At the court-martial, she 

testified that she had at least four White Claws, which have a 5% alcohol by 

volume (ABV),43 a Fireball shot, and several Coronas.44 Her count of the drinks at 

court-martial was “eight or more.”45 But she told a nurse on March 8, 2020 that she 

                                           
38 R. 282.  
39 R. 281 
40 R. 282. The military judge stated in her specific findings that he “saw” Sergeant 
Delafuente’s wife “help” LCpl Charlie upstairs, but specifically used the 
word “take” and did not otherwise indicate that he saw Sergeant Delafuente’s wife 
assisting her.  Sergeant Delafuente’s wife was eight months pregnant at the time 
(with her second child), so it was extremely unlikely she would be able to help 
anyone up a set of stairs. R. 792. 
41 R. 284, 294. 
42 R. 281. 
43 R. 705-06.  
44 R. 706. 
45 R. 707. 
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had “five White Claws” and a shot of Fireball.46 Although other guests testified 

that she was not slurring her words, LCpl Charlie said she remembers slurring her 

words.47  

B. Lance Corporal Charlie alleged that she remembers Sergeant 
Delafuente penetrating her vagina with his penis on the air mattress but 
provided conflicting descriptions of their positions.  After speaking to 
Sergeant Delafuente’s wife, Lance Corporal Charlie left the home, 
called Corporal and received a SAFE exam.  

 
 At the court-martial, LCpl Charlie said her last memory of the party was 

when she locked herself in the bathroom.48 But to the SANE nurse, she said her 

last memory was playing cards.49 Either way, her next memory was “actually my 

body moving from Sergeant Delafuente entering and exiting me.”50 She was on an 

air mattress on a “bigger stop of the stairwell” between the second and third 

deck.”51 When asked to be more specific, she said “he was penetrating me…with 

his penis. . . [in]my vagina.”52 She told him: “No. Stop.”53 And then she said “stop” 

and “no” a couple of times after that.54 Trial counsel asked, “how loud did you say 

it” but she only answered “he heard me because he responded to me” by telling her 

                                           
46 R. 414.  
47 R. 707. 
48 R. 707. 
49 R. 414-15. 
50 R. 708. 
51 R. 708. 
52 R. 708-09. 
53 R. 709.  
54 R. 709. 
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about three times that she “was fine.”55 She then detailed that she actually said 

“Stop” first and then “No, no, no,” and he said “that was fine and to turn around 

because I was on my side.”56 She could not, however, recall which side she was 

on.57   

 At the court-martial, LCpl Charlie said that Sgt Delafuente was to the back 

of her.58 She described that Sgt Delafuente’s hands were around her hips and that 

he was trying to turn her around, but she resisted.59 His tone while he was saying 

“you’re fine” was just average.60 She heard someone coming up the stairs, and Sgt 

Delafuente reacted by “actually shov[ing] her off his penis” and “fidgeting with his 

belt” and trying to adjust it.61 He then went downstairs, “moving very quickly,” 

before the person coming up the stairs could make it all the way up.62 She had to 

lift her pants and underwear because he had left them down.63 She believed the 

person they heard on the stairs was Sgt Delafuente’s wife.64 Sergeant Delafuente’s 

wife later testified that at one point during the night, on her way downstairs, she 

                                           
55 R. 709.  
56 R. 710.   
57 R. 766. 
58 R. 766. 
59 R. 710. 
60 R. 710. 
61 R. 711. 
62 R. 711.  
63 R. 712. 
64 R. 712. 
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peeked in on LCpl Charlie and saw her flinch her eyes like she was pretending to 

be asleep.65 

 At this point, LCpl Charlie started to go downstairs but stopped on the stairs 

when she heard Sgt Delafuente and his wife arguing.66 She alleged Sgt 

Delafuente’s wife asked Sgt Delafuente, “what did you do to her?” and “what did 

you do,” to which Sgt Delafuente responded by saying “Nothing. I’m going 

outside to smoke a cigarette.”67 Because Sergeant Delafuente’s wife was now 

crying, LCpl Charlie “raced downstairs and . . .asked [her] if she was okay because 

it was very clear that she was crying.”68 Sergeant Delafuente’s wife said she was 

“okay.”69 After asking Sgt Delafuente’s wife where her keys and phone were, LCpl 

Charlie “ran upstairs, put on [her] shoes” and “moved the blanket around and 

found [her] keys and [her] phone.”70  

1. Lance Corporal Charlie and Corporal offer differing 
accounts of their interactions after the alleged incident.  
 

 Lance Corporal Charlie then ran out of the house, drove off base, and called 

Corporal 71 On direct, she acknowledged asking him a question.72 On 

                                           
65 R. 799. 
66 R. 712. 
67 R. 712-13. 
68 R. 713. 
69 R. 713. 
70 R. 713. 
71 R. 714. 
72 R. 714. 
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cross, she avowed that she did not remember asking him questions.73 Lance 

Corporal Charlie testified that she then went to Stafford Hospital because “she 

decided on going to the hospital.”74 She met Cpl there and they went 

inside and she was checked in.75  

 Corporal account was different. He stated that he received three 

calls from LCpl Charlie starting around 3:10 AM.76 In total, they talked about forty 

minutes.77 The first question she asked him was if she was a good person.78 Then 

she asked if he would believe her if she told him something.79 She eventually told 

him “she had woken up with Sergeant Delafuente inside of her.”80 He asked her if 

he could meet her.81 They met at the Stafford hospital because it was the closest 

place to her at the time.82 Corporal was at first unclear on whether he 

believed LCpl Charlie’s decision to go into the hospital was her own.83 But then he 

said that he told her he would not force her to do anything.84 She walked in and 

                                           
73 R. 740-41. 
74 R. 714-15. 
75 R. 715.  
76 R. 284. 
77 R. 285. 
78 R. 285, 297. 
79 R. 285, 297. 
80 R. 285. 
81 R. 291.   
82 R. 305. 
83 R. 291, 289. 
84 R. 291.  
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was triaged at Stafford Hospital.85 However, Cpl also told her that 

“whether it’s now or later, a SAFE kit will be done”86 and, “in his direct words” 

that if she decided to go with an open report, “it was going to–a SAFE kit would 

[sic] have had happen because that is direct evidence of a sexual assault.”87 

Stafford Hospital did not do sexual assault forensic exams, so he then drove her to 

Mary Washington Hospital.88 

 The Stafford Hospital records revealed that LCpl Charlie received some 

treatment at Stafford Hospital.89  

90 For that reason, she was referred to 

Mary Washington Hospital for a SAFE kit.91  

 

 

 

 

 

 

                                           
85 R. 291, 304.  
86 R. 299.  
87 R. 302.  
88 R. 292.  
89 R. 373. 
90 AE XXVI at 5; R. 381.  
91 R. 292. 
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C.  Defense’s SAFE expert disagreed with the Government nurse’s 
findings and conclusions. 
 
1. Nurse Camp testified about evidence collection and the physical 

findings. 
 
 When LCpl Charlie arrived at Mary Washington Hospital, she met with 

nurse . Nurse , a sexual assault nurse examiner, considered 

herself a “voice for the victim.”92  

 During the sexual assault forensic exam (“SAFE”), LCpl Charlie told the 

nurse examiner that she drank five White Claws and a Fireball shot and that her 

last memory was playing cards.93  She had woken up with Sergeant Delafuente 

inside of her.94 He was on top of her, penetrating her with his penis.95 She told him 

to stop, but “it was like he was not acknowledging me.” 96  

 Nurse  testified about physical findings and her report was admitted 

into evidence.97 Nurse  testified that LCpl Charlie had an “obvious injury” to 

the posterior fourchette—an easily injured area.98 Testifying about Photograph 23 

on page 12 of the exam report, Nurse  described LCpl Charlie as tender and 

had tears in the labia sulcus area (“right in the fold. . . .where you spread the 

                                           
92 R. 452. 
93 R. 414-15. 
94 R. 415.  
95 R. 385 [testimony at 39a]; R. 781.   
96 R. 385 [testimony at 39a]. 
97 Prosecution Ex. 4.  
98 R. 420-21.  
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labia”).99 Photo 24 allegedly depicted a different injury that “was so fresh and 

swollen the dye did not uptake in there.”100 Although Nurse  opined that 

“there is no way to date an injury,” she also testified immediately after that “these 

were probably within a 24 hour period”101 and “I would not have had this dye 

uptake even in the sulcus if this were from, like, [LCpl Charlie’s] last consensual 

sex was March 1st.”102   

  

.103 

a. Nurse  used the same swabs on the thighs and external 
genitalia and packaged them together. 

 
 Nurse  also swabbed for DNA as part of the SAFE kit. She used the 

same swabs for the thigh  and external genitalia.104 She described the area as “kind 

of, like, her inner thigh area” and “all along her labia on the outside - - her labia 

majora.”105 The area where she swabbed was above the knee all the way up into the 

                                           
99 R. 424-25.  
100 R. 426.  
101 R. 427.  
102 R. 426.  
103 App. Ex. XXVI at 5.  
104 R. 448,514. 
105 R. 431. 
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pelvic area.106 With different swabs, she swabbed other areas, including the 

vagina.107   

b. Nurse  testified that the “lacerations” were consistent with 
LCpl Charlie’s initial account that Sergeant Delafuente was “on 
top”.  But after LCpl Charlie testified that Sergeant Delafuente 
was behind her, Nurse  testified that was also consistent.  
 

 Based on LCpl Charlie’s account that Sgt Delafuente was on top of her and 

was penetrating her, Nurse  believed that the “lacerations” picked up by the 

toluidine blue dye were consistent with LCpl Charlie’s account.108  When LCpl 

Charlie testified to a different position at trial (that she was on her side and Sgt 

Delafuente was penetrating her from behind), Nurse  declared that was “even 

more” consistent with the findings.109 Although Nurse  diagnosed LCpl 

Charlie with  based on her lab results, she denied that the 

infection could cause what she identified as lacerations in her report.110  

 

 

 

 

                                           
106 R. 448. 
107 R. 449-51. 
108 R. 459.  
109 R. 781. 
110 R. 452, 775. 
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2. The Defense’s expert, who had conducted nearly ten times more 
sexual assault forensic exams as Nurse , disagreed with Nurse 

 findings and conclusions.  
  
 The defense’s expert, Commander Hotel, was more experienced in 

conducting,111 analyzing and testifying about sexual assault forensic exams.112 She 

has several certifications in areas relevant to sexual assault forensic exams, had 

served as the medical forensic director for the Navy, and served as a special 

adviser to the Navy Surgeon General and Commandant of the Marine Corps on the 

medical management of sexual assault.113 

 Commander Hotel undermined Nurse  findings that there were 

lacerations shown in picture 24. Rather, she said Nurse  had misidentified 

where the dye had pooled and had not been wiped away.114 It was so much dye that 

if it indicated a laceration, that laceration would have been visible without the 

dye—yet nothing was visible in the pictures taken before the dye was applied.115  

She identified additional marks in photograph 24 that Nurse  had not labeled 

with an arrow, and she stated those could be either pinpoint breaks in the skin or 

                                           
111 Compare R. 586 (CDR Hotel conducted over 400 exams involving sexual 
assault) with R. 401 (Nurse  conducted 44 “on [her] own.”) 
112 Compare R. 587 (CDR Hotel testified as a fact and as an expert witness 
approximately 40-50 times) with R. 401 (Nurse  had never before been 
qualified as an expert in the field of sexual assault in court.)  
113 R. 584-86.  
114 R. 591.  
115 R. 591. 



16 
 

residual toluidine blue dye.116 She also testified that she had never in her twenty 

years of experience seen injuries from a sexual assault that were as linear and 

symmetrical as those identified as lacerations by Nurse .117 Furthermore, 

these alleged injuries weren’t “consistent with the narrative that was given of how 

it could have possibly happened.”118 

 Commander Hotel did, however, agree that there was a break in the skin at 

the six o’clock position of the posterior fourchette.119 She testified that there could 

be multiple reasons for such an injury, such as a knick from shaving or 

scratching.120 But the one she found most likely was that patients with  

 commonly have small, pinpoint abrasions in the skin.121 Although she 

agreed there were some injuries at the five and six o’clock positions in photo 24, 

they were more consistent with a genital infection than penetration or blunt 

force.122  Additionally, given LCpl Charlie’s new description of the positioning, 

with Sgt Delafuente behind her, the likelihood of blunt force trauma causing the 

injuries was even lower.123 

                                           
116 R. 605.  
117 R. 840. 
118 R. 592. 
119 R. 595. 
120 R. 594-95. 
121 R. 595, 604-05. 
122 R. 844. 
123 R. 844.  
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D. The Government’s DNA expert testified about the method and results of 
the DNA testing she conducted. The only DNA found in Lance Corporal 
Charlie’s vagina was that of her fiancé.    
 

 The Government’s expert, Ms. tested all the swabs. She detailed a 

process by which she tests the swabs. After extracting DNA from the cells and 

isolating the DNA, she quantifies the sample, which tells her how much DNA is in 

the sample and whether there is enough to perform a traditional DNA test. She 

described her process as to the types of tests as the traditional being “my go-to if I 

can do it.”124  She performs a Y chromosome test only if she has a smaller amount 

of male DNA, which is not enough for the traditional test.125  

1. There was not enough DNA from the anorectal and perianal swabs 
to conduct either type of DNA test. 
 

 Of the swabs Ms. tested, there was no sperm and insufficient DNA for 

either test on the anorectal swab.126 There was also no sperm on the perianal/buccal 

swab, and likewise an insufficient amount of male DNA even for the Y-

chromosome testing.127  

 

 

 

                                           
124 R. 483.  
125 R. 483.  
126 R. 492. 
127 R. 491-92. 
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2. The only DNA found on the vaginal/cervical swab was that of Lance 
Corporal Charlie’s fiancé.  
 

 Sergeant Delafuente’s DNA was not on the the vaginal/cervical swab, but 

that swab contained semen from LCpl Charlie’s fiancé.128 There was enough DNA 

that Ms.  could perform the traditional DNA testing.129 The Government also 

asked Ms. if LCpl Charlie’s fiancé could have ejaculated inside her seven 

days prior to the collection of the swab. She answered, “Yes. It’s possible . . . . It is 

probably towards the later part of that time frame, but given all of those variables  

. . .makes me feel unable to give a more specific time frame.”130  

3. There was only enough DNA, and no sperm, on the thigh/external 
genitalia swabs to conduct Y chromosome testing. Sergeant 
Delafuente’s DNA profile could not be excluded.  
 

 There was DNA, but no semen, on the thigh/external genitalia swabs.131  But 

Ms performed Y chromosome testing on the thigh/genitalia sample and Sgt 

Delafuente and his paternal relatives could not be excluded.132 She had to do the Y 

chromosome testing because “there was only a small amount of male DNA and so 

it breached the threshold to be able to test the Y chromosome, but [there was] not 

                                           
128 R. 490. 
129 R. 490, 518. 
130 R. 498.  
131 R. 490. 
132 R. 490. LCpl Charlie’s fiancé was excluded from that sample. R. 491. 
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enough for traditional [testing].”133  She found the probability against a random 

sample as one in 1,154 individuals, and excluded LCpl Charlie’s fiancé.134  

4. The Government expert testified about primary and secondary 
transfer of DNA. 
 

 The Government asked Ms. if genital-to-genital contact could have 

caused Sgt Delafuente’s DNA to be present on the thigh/external genitalia swab.135 

Ms.  opined, “I mean, it could be consistent with that. That’s the only scenario 

that I’ve been given so far in this case from anybody.  However, it doesn’t mean 

it’s the only one possible.”136 On cross, however, Ms. provided an extensive 

explanation of how DNA can transfer. She explained that “primary transfer,” 

occurs when she leaves DNA behind on a counter after she touches the counter. 

Secondary transfer occurs when someone follows behind her and touches the 

counter and picks up her DNA from the counter.137 Variables such as friction, 

pressure, and the amount of time, and whether the surface is wet or dry all affect 

DNA transfer.138   

 

 

                                           
133 R. 503. 
134 R. 491.  
135 R. 492.  
136 R. 492. 
137 R. 503-04. 
138 R. 504, 507.  
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E. The Military Judge made specific findings in accordance with R.C.M. 
918.  
 

  Defense counsel, under R.C.M. 918, requested the military judge make 

special findings on all elements of the charged offenses. At the start of a lengthy 

explanation of her reasoning, the military judge summed up the evidence: 

 LCpl [Charlie] made an immediate report of sexual assault. She fled the 
Delafuente home in the early morning hours, shortly after the alleged assault, 
in order to do so.  DNA likely consistent with that of the accused was found 
on either the labia majora or internal upper thighs. A SAFE examination 
yielded findings that were consistent with her allegation. Her version of events 
has been largely unchanged from 8 March 2020 until trial. Her account was 
credible. To the extent LCpl [Charlie] would have had a clear motive to lie 
about what happened, [Sergeant Delafuente’s wife’s] testimony undercut that 
motive.139 

 
ARGUMENT 

 
I. The evidence does not prove beyond a reasonable doubt that Sgt 

Delafuente penetrated LCpl Charlie’s vulva with his penis without her 
consent.    

 
    Standard of Review 

 This Court reviews factual sufficiency de novo, and may substitute its 

judgment for that of the trial court.140 

    Discussion 

                                           
139 Appellate Exhibit XL at 3. 
140 United States v. Washington, 57 M.J. 394, 399-400 (C.A.A.F. 2002). 
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 This Court “may only affirm such findings of guilty and the sentence or such 

part or amount of the sentence, as it finds correct in law and fact and determines, 

on the basis of the entire record, should be approved.”141 The test for factual 

sufficiency is “whether, after weighing the evidence in the record of trial and 

making allowances for not having personally observed the witnesses, [this Court 

is] convinced of the accused’s guilt beyond a reasonable doubt.”142 

A. Lance Corporal Charlie’s account of the assault is contradicted by—
rather than corroborated by—the DNA and SANE evidence.  

 
The military judge found that the DNA evidence did not prove penetration 

but provided strong corroboration that a sexual encounter occurred, and ultimately 

corroborated LCpl Charlie’s testimony.143 But that view of the DNA evidence 

overlooks the inherent contradictions within LCpl Charlie’s account of the alleged 

assault and between that account, the DNA findings, and the SAFE exam.  

1. Lance Corporal Charlie’s account was undermined by her inability 
to provide an explanation of her and Sergeant Delafuente’s positions 
when the alleged assault occurred.  
 

 Lance Corporal Charlie described Sergeant Delafuente’s penis  

penetrating her vagina.144  She was vague, yet also inconsistent, in describing the 

positioning of the two while they were on the air mattress. First, to the SANE 

                                           
141 10 U.S.C. § 866(c) (2018). 
142 United States v. Turner, 25 M.J. 324, 325 (C.M.A. 1987). 
143 Appellate Exhibit XL at 10.  
144 R. 708-09. 
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nurse, she asserted that Sgt Delafuente was on top of her when she woke up.145 At 

trial, the trial counsel did not initially ask questions related to the positioning on 

the air mattress, and did not even elicit that she “woke up” to Sgt Delafuente inside 

of her.146 Instead, trial counsel asked her what her next memory was after she 

entered the bathroom.147 Her response was “actually my body moving from 

Sergeant Delafuente entering and exiting me.”148 He had his hands around her hips 

and was trying to turn her around.149 She resisted and did not turn around.150 But 

when he heard his wife on the stairs, “he actually shoved me a little, like, off of his 

penis.”151   

 Her testimony on cross was that she was on her side and he was behind her 

“entering and exiting her.”152 On redirect, offering an escape from her testimony on 

cross, trial counsel asked her “where Sergeant Delafuente’s torso was when you 

came to?”153  Lance Corporal Charlie asked trial counsel to “elaborate on the 

question,” and after “torso” was defined to her, she answered “He was on top of 

                                           
145 R. 385 [testimony at 39a]; R. 781-82.  
146 R. 708. 
147 R. 708.  
148 R. 708. 
149 R. 710.  
150 R. 710. 
151 R. 711.  
152 R. 724.  
153 R. 762. 
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me.”154 Trial counsel followed up with a soft-ball “what do you mean” and she 

answered “I was on the floor, basically, on the air mattress.”155 Trial counsel’s final 

effort to get her to specifically describe the position resulted in the following 

exchange: 

 
 Finally, the military judge too made an attempt to get a coherent account of 

the positioning on the air mattress.157 To the judge, LCpl Charlie stated that she 

was on her side and Sgt Delafuente was behind her.158 But even on her fourth 

chance to clarify how Sgt Delafuente was both behind and on top of her—this time 

a direct demand from the military judge to resolve the inconsistency—159 LCpl 

Charlie could only state that “I felt—with every entering and exiting, I felt him, 

                                           
154 R. 762. 
155 R. 762. 
156 R. 762. 
157 R. 766.  
158 R. 766. 
159 R. 767. 
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like thrust.  So I didn’t feel his whole body weight, but I felt like a good portion of 

it through—because of the thrusting.”160 

 In her findings of fact, the military judge acknowledged that LCpl Charlie’s 

statements were inconsistent on the subject of positioning but found that the “in 

court testimony described the accused as both behind and on top.”161 This 

contrasted with her prior account given to Ms. Camp, during the SANE exam, 

when she described Sgt Delafuente “on top” of her.162 The military judge attributed 

the inconsistency to “the difficulty of expressing exactly what happened during a 

shocking moment that lasted seconds. The consistent refrain was that she awoke to 

the accused’s penis inside her.”163 But this does not satisfy the Government’s 

burden of proof by convincing the trier of fact what actually happened.  Lance 

Corporal Charlie, after repeated attempts, could not give a logical, coherent 

explanation of how Sgt Delafuente committed the alleged sexual assault.  

  Lance Corporal Charlie herself never said she did not remember or was 

unsure of the positioning.  Instead, she provided non-responsive answers that 

discussed the location of Sergeant Delafuente’s hands and Sergeant Delafuente’s 

                                           
160 R. 767. 
161 App. Ex. XL at 17 (emphasis added). She also described him as behind her and 
on top of her when she spoke to NCIS, but the transcript of the interview was not 
admitted into evidence. Def. Ex. A For Identification at 19-20.  
162 R. 781, 783. 
163 App. Ex. XL at 17.  
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thrusting.  Her inability (or unwillingness) to answer the questions in a straight-

forward manner does not indicate an inability to remember, but rather an inability 

to square an irreconcilable prior statement with in-court testimony made after the 

defense’s expert’s testimony that her injuries were inconsistent with her SANE 

report narrative—including Sergeant Delafuente’s “on top” positioning.164  

2. Lance Corporal Charlie’s account is inconsistent with the alleged 
injuries documented in the SAFE.  
 

 Commander Hotel testified about some of the trouble with the positioning 

LCpl Charlie described, as best CDR Hotel could understand what the positioning 

actually was.165 Defense counsel summarized LCpl Charlie’s testimony: “the 

penetration has occurred from behind while she was on her side and the accused 

was right behind her.”166 CDR Hotel testified 

                                           
164 Compare R. 601 (Trial counsel: “In fact, if one Lance Corporal  were 
sexually assaulted if she were asleep and woke up to the accused on top of her, that 
could definitely cause the tear to the posterior fourchette?” CMDR Hotel: “There is 
a possibility”) with R. 603 (In reply to defense counsel asking whether the injury to 
the posterior fourchette was consistent with narrative that LCpl  woke up to 
being penetrated, CDR Hotel state “Anything’s possible, but given the –the 
medical history and, you know, like I said earlier, the fact that she is an 
estrogenized female who has, you know, been recently sexually active and given 
child birth, I – I would think that would be highly unlikely.”) (In an effort to avoid 
further delay, the defense agreed to take their witness out of order after the military 
judge granted a continuance to allow the alleged victim to testify after her release 
from . R. 582).  
165 R. 837.  
166 R. 837.  
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  Later, she explained to the military judge that this positioning also reduced 

the likelihood of injury because “you have got that extra, you know, you know, 

fatty tissue from your thighs and your-your buttocks that is going to act as a barrier 

to entering. So without any assistance to, you know, spread that area open, it 

would–it would be—it would be difficult.”168 

  Furthermore, CDR Hotel would not agree that the injuries occurred within 

24 to 48 hours of the exam.169 Ultimately, she contradicted Nurse  findings 

by pointing out that the alleged injuries were either not actual injuries (for three of 

the four alleged breaks in skin) and that the only true break in skin was in fact most 

                                           
167 R. 837.  
168 R. 844.  
169 R. 599 (CDR Hotel said she could not date the wound but that it was possible it 
occurred within twenty-four to forty-eight hours of the exam. But before she said 
that, there was this exchange: 
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likely caused by an infection, also documented in the SAFE report.170 Even if there 

were sex-caused injuries, the inability to date the injuries and the fact that Lance 

Corporal Charlie had sex recently enough for her fiancé’s DNA to be found in her 

vagina brought more uncertainty to the findings in the SAFE report.171 

3. The limited DNA evidence is inconsistent with the alleged assault.   
 

 Equally troubling is the military judge’s reliance on the DNA evidence as 

support for LCpl Charlie’s account of the alleged assault.172 Lance Corporal 

Charlie’s account involved a lot of touching. First, the account she gave was that 

she had a back and forth dialog with Sgt Delafuente.173 This pointed to more than a 

“few seconds” encounter.174 And if Sgt Delafuente was behind her, as she claimed, 

there had to be significant contact with her buttocks.175 His thrusting was 

apparently enough to move her each time.176 It makes little sense for only a small 

amount of Sgt Delafuente’s DNA to be found on her thighs or external genitalia, 

and none on her buttocks.177 

                                           
170 R. 594- 96, 597, 601. 
171 R. 494-96. 498. 
172 App. Ex. XL at 10 (“The DNA evidence corroborates LCpl [Charlie’s] 
testimony.”) 
173 R. 709-10. 
174 R. 767. 
175 R. 766. 
176 R. 708. 
177 R. 492. 
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 That the SANE exam did not differentiate between the inner thighs and the 

external genitalia cannot cut against Sergeant Delafuente. Assuming the DNA was 

found on her inner thighs—which could be as far down as the boxer line—proves 

close to nothing. The DNA could have been obtained through secondary transfer: 

That LCpl Charlie was slumped on a toilet for twenty minutes, where her thighs 

were in continuous contact with a toilet seat that Sgt Delafuente presumably used 

frequently, undermines any relevance of the DNA to corroborate LCpl Charlie’s 

account.  

 But assuming instead that the DNA was found on the external genitalia also 

cuts against LCpl Charlie’s account.  The DNA expert testified that DNA was 

more likely to transfer in a wet environment than a dry environment, and that the 

vagina is a moist environment.178 That DNA would transfer to a dry environment 

(the external genitalia) but not a moist environment (the vagina) cuts against LCpl 

Charlie’s account of penetration. And LCpl Charlie did not describe slight, 

glancing penetration—contrary to the military judge’s extrapolation that “he may 

never have fully inserted his penis”179 from LCpl Charlie’s statement that 

penetration lasted seconds.  Lance Corporal Charlie was specific when she testified 

                                           
178 R. 507-08. 
179 App. Ex. XL at 17. 
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instead that he penetrated her vagina with his penis and entered her multiple 

times.180 

B. The alleged interaction, as described, is inherently unlikely and Lance 
Corporal Charlie was not a credible witness. 

 
 Finally, the court’s specific findings focus on what caused LCpl Charlie to 

suddenly leave the house. This obscures the implausibility of Sergeant 

Delafuente’s alleged actions. To believe LCpl Charlie’s account, one has to believe 

that Sgt Delafuente took LCpl Charlie’s pants and underwear off while she stayed 

asleep, and then decided to sexually assault her in a position that was the most 

physically awkward, logistically difficult, and likely to wake her up. Moreover, it 

was one that was apparently unsatisfying for him, because once she woke up, he 

attempted to turn her over. If contact started when LCpl Charlie was asleep, as the 

military judge surmised, it would only make sense for Sgt Delafuente to first get 

her in a position he wanted her in and then start having sex with her. That he was 

instead in a position that was not entirely to his liking leads to the inference that, if 

there was any contact, it was consensual conduct that LCpl Charlie does not 

remember due to a black out.   

 And although LCpl Charlie eventually testified that she “woke up” to Sgt 

Delafuente penetrating her, other evidence pointed to LCpl Charlie being in a black 

                                           
180 R. 709, 767. 
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out state.181 Evidence leading to the inference that LCpl Charlie was soundly 

sleeping were disputed—including how long LCpl Charlie was on the air mattress 

before other guests left.182 But what was uncontested was that LCpl Charlie was 

already in a black out state when she left the other guests.183 It makes sense that 

she could have remained in this black out state until other guests left the house. 

 Lance Corporal Charlie was also inconsistent when she testified about her 

verbal interaction with Sgt Delafuente. To Nurse  she said that she told him 

to stop, but “It was—it was like he was not acknowledging me.”184 On the stand, 

she said the opposite: “He heard me because he responded to me….He just kept 

telling me that I was fine.”185 She described a back-and-forth exchange where she 

said “’stop’ once and ‘no’ a couple of times after that,” and “he would respond to 

me after every time that I told him ‘No’.”186 This in-court statement was more in 

line with the Government’s theory of the case, but it was contradicted by her 

earlier statements.  

                                           
181 But see R. 708 (Trial Counsel: “…you say there is a gap in your memory.  What 
is your next memory of that night?” LCpl Charlie: “It is actually my body moving 
from Sergeant Delafuente entering and exiting me.”) 
182 R. 220, 280.  
183 R. 707-08. 
184 R. 385.  
185 R. 709.  
186 R. 710.  
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 Finally, LCpl Charlie was also contradicted by other witnesses about simple 

facts that were not directly related to the alleged assault. She exaggerated her 

intoxication level compared to the testimony of her friends and her drinking 

compared to her earlier statement to Nurse. .187  Lance Corporal Charlie 

alleged that she always intended to go home rather than stay the night, but that 

Sergeant Delafuente’s wife pressured her to stay the night and she relented.188  But 

Ms. Papa said that when everyone first arrived, LCpl Charlie first brought up 

staying over by telling Sergeant Delafuente’s wife that “If I’m going to continue 

drinking, I don’t want to drive home.”189  Sergeant Delafuente’s wife replied that 

“she was always welcome.”190 

 On top of the inconsistences, the defense presented evidence of LCpl 

Charlie’s non-judicial punishment for being untruthful. The general subject of the 

NJP charges was her submission of false SIQ chits and falsely stating that she 

conducted an inventory when she had not. The military judge chalked this up to 

“dumb Sailor stuff” and said it did not affect LCpl Charlie’s credibility.191   

 But if the underlying offenses did not give the military judge pause, the way 

the witness handled questioning about them should have. When defense questioned 

                                           
187  R. 706-07, 414, 272, 281. 
188 R. 701, 705, 723. 
189 R. 221. 
190 R. 222. 
191 App. Ex. XL at 19.  
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her, Lance Corporal Charlie insisted that she was NJPed for inventory and only 

reluctantly admitted that a charge was for making a false official statement about 

the inventory.192 Her repeated response to defense about the false official 

statements on SIQ chits was “I do not recall.”193 After a break, she testified on 

redirect about the NJP being for “inventory” after she came off maternity leave 

because she had deadlines to meet.194 The full story only came out after the 

military judge indicated that she wanted “to talk about the NJP and be clear.”195 

Suddenly, with the military judge, Lance Corporal Charlie remembered that the 

NJP was also for submitting false SIQ chits that her friend would write up for her 

at the clinic, allowing her to take the day off when she wasn’t actually sick. She 

insisted that she “tried to remember during the break”—but the break was before 

her redirect with trial counsel, in which she still failed to acknowledge the 

additional false official statements that were the subject of her NJP.196 

 Overall, the military judge discounted the problems with Lance Corporal 

Charlie’s account. She rather dramatically characterized the defense’s theory as “a 

simmering attraction between the accused and LCpl [Charlie] [that] [t]hey decided 

                                           
192 R. 758-60. 
193 R. 758. 
194 R. 764. 
195 R. 770.   
196 R. 771.  
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to act on…that night.”197 She then argued that there were no signs of that 

“simmering attraction:” The two did not appear flirtatious at the party, they could 

have had sex at a more convenient and secretive time and place if they wanted to, 

their families spent time together, and if she wanted to have sex, LCpl Charlie 

would not have embarrassed herself by falling asleep in the bathroom and she 

would have worn something sexier than casual sweatpants.198   

 But these are less the universal “ways of the world” than the worldview of 

one judge, who may be crediting a twenty-one year old with sharing those mores 

when there’s no evidence she does. And that LCpl Charlie could not have wanted 

to engage in some sort of sexual conduct because she was wearing sweatpants 

seems no more a logical corollary than that her wearing of pink lace panties meant 

she did want to have sex.199 And, of course, a lack of planning ahead does not 

mean sexual contact is non-consensual. Lastly, contrary to the military judge’s 

conclusion, that Sergeant Delafuente’s wife testified that she did not see LCpl 

Charlie and Sgt Delafuente together on the air mattress is of little import when 

LCpl Charlie testified that she actually believed the opposite—that Delafuente’s 

wife had seen enough to ask her husband of “what happened” with LCpl Charlie.200   

                                           
197 App. Ex. XL at 14.  
198 App. Ex. XL at 14-15.  
199 See R. 766. 
200 R. 712 
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 In sum, the physical evidence contradicted LCpl Charlie’s account at trial 

that Sergeant Delafuente, while behind her, used his penis to penetrate LCpl 

Charlie’s vagina. Analysis of what two sober, well-reasoning adults would do in 

similar circumstances is of little use here. And requiring the defense to provide a 

motive for LCpl Charlie cannot gloss over what the Government’s lacks in 

proof.201   

 Conclusion 
 

 The finding of guilty to Charge I and its sole specification should be set 

aside with prejudice as factually insufficient.  

II. This Court should consider evidence that LCpl Charlie and another 
important witness  
consider this evidence to find that the Government did not prove 
beyond a reasonable doubt that Sergeant Delafuente penetrated LCpl 
Charlie’s vulva without her consent.202 
 

Standard of Review 

This Court reviews factual sufficiency de novo, and may substitute its 

judgment for that of the trial court.203 

    Discussion 

                                           
201 See App. Ex. XL at 16 (“There is no reason, in December 2020, for LCpl 
[Charlie] to persist in telling a false narrative.”) 
202 This Assignment of Error is raised pursuant to United States v. Grostefon, 12 
M.J. 431 (C.M.A. 1982). 
203 United States v. Washington, 57 M.J. 394, 399-400 (C.A.A.F. 2002). 
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 Sergeant Delafuente’s wife spoke to Cpl  via Facebook Messenger 

after the court-martial. Appellant has, simultaneous with this filing, filed a Motion 

to Attach these messages to the record of trial. In the messages, Sergeant 

Delafuente’s wife  

204  

 

.205 On cross-examination at the court-martial, Cpl  admitted 

that he and LCpl Charlie were “really close” friends.206 

 Corporal  and LCpl Charlie were the Government’s two most 

important lay witnesses. Corporal  was the first person that LCpl Charlie 

called after the alleged assault. He and LCpl Charlie spoke for more than forty 

minutes on the phone before he met her at the hospital.207 The relationship between 

these two witnesses was crucial for understanding their motives. In fact, one of the 

reasons the military judge found that the “theory consistent with innocence is 

fanciful, speculative, or ingenious doubt and not reasonable doubt” was because 

she found that LCpl Charlie had no reason to persist in telling a false narrative—as 

she was close to ending her active service at the time of the court-martial.208 The 

                                           
204 Appellant’s Motion to Attach, Enclosure B at 10 (Nov. 23, 2021). 
205 Id.  
206 R. 296. 
207 R. 284-85. 
208 App. Ex. XL at 16.  
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NAVY-MARINE CORPS COURT OF CRIMINAL APPEALS 

 

 Pursuant to Rule 23.2 of this Court’s Rules of Appellate Procedure, the 

United States respectfully moves for a thirty-day enlargement of time from 
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December 23, 2021 to January 22, 2022, to answer Appellant’s Brief and 

Assignments of Error.   

A. Information required by Rule 23.2(c)(3). 

Pursuant to Rule 23.2(c)(3), the United States provides the following: 

(A)  This case was docketed with the Court on March 19, 2021; 

(B)  The Moreno III date is September 19, 2022; 

(C)  Appellant is confined with a release date in July 2023; 

(D)  The Record of Trial consists of 952 transcribed pages and 1419 total    

        pages; 

(E)  Counsel has not completed review of the Record; and 

(F)  This case is complex.  Appellant was found guilty at a general court-

martial of sexual assault.  He now raises factual insufficiency. 

B. Good cause exists given the need for further research, review, and 

drafting. 

Good cause exists for a First Enlargement.  Appellant’s Assignments of 

Error require in-depth, fact-specific analysis and legal research.  Counsel needs 

additional time to research the issues and draft the Answer to ensure it completely 

and accurately represents the United States’ settled position on Appellant’s 

Assignments of Error.   
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Conclusion 

The United States respectfully requests that the Court grant this Motion and 

extend the time to file its Answer to January 22, 2022. 

 

 

MEGAN E. MARTINO 
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IN THE UNITED STATES NAVY-MARINE CORPS  
COURT OF CRIMINAL APPEALS 

 
Before Panel No. 3 

 
UNITED STATES 
 
            Appellee 
 
 v. 
 
Jordy J. DELAFUENTE 
Sergeant (E-5) 
U.S. Marine Corps  
 
  
 
            Appellant 
         

APPELLANT’S MOTION TO 
ATTACH 

 
NMCCA Case No. 202100080 

 
Tried at Marine Corps Base 
Quantico, Virginia on 5 and 10 
June, 9 and 30 September, 16 
November, and 1-4 and 8-10 
December 2020, before a General 
Court-Martial convened by the 
Commander, Marine Corps Base 
Quantico, Virginia, LtCol Roger 
Mattioli, U.S. Marines Corps, 
LtCol Michael D. Zimmerman, 
U.S. Marine Corps, and CAPT 
Angela J. Tang, JAGC, U.S. Navy, 
presiding 

 
 

 
TO THE HONORABLE, THE JUDGES OF THE UNITED STATES 

NAVY-MARINE CORPS COURT OF CRIMINAL APPEALS 
 

COMES NOW the undersigned, pursuant to Rule 23.4 of this Court’s Rules 

of Practice and Procedure, and hereby moves to attach the following to the record 

of trial: 

(A) Declaration of  dated May 8, 2022.  
 

 This declaration is relevant to Appellant’s second assignment of error, 

raised pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982). 



 This Motion to Attach is consistent with United States v. Jessie.1 When 

conducting a proper review of an Appellant’s sentence, this Court may supplement 

a record of trial when necessary to resolve a wide variety of claims or issues when 

those claims and issues are raised by the record by are not fully resolvable by the 

materials in the record.2  

 Here, the matter of the relationship between  

 is raised in the record.  testified that he and 

the complaining witness were “really close friends.” R. 5.  was 

the first person the complaining witness spoke to after the alleged assault, and she 

allegedly told him she was raped. R. 769.   

 

 

  

 Furthermore, the military judge specifically noted the complaining 

witness’s lack of motivation to continue a falsehood based on her impending 

separation from the military and future separation from her social group. App Ex. 

XL at 16. (Stating “There is no reason, in December 2020, for to persist 

in telling a false narrative. She is leaving the Marine Corps and would not need to 

                                           
1 United States v. Jessie, 79 M.J. 437 (C.A.A.F. 2020).  
2 Id. at 442. 
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