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CONVENING ORDER



UNITED SIATES IIARINE CORPS
2D MARINE AIRCRAFT TIING

II I4ARINE EKPEDITIONARY FT}RqE
POgIAI, SERVICE CENTER BOX SO5O

CHERRY POrlrT, NC 28533-O0s0
!T FIP:Y NEFSI:i

5813
GCMCO#1-20

sEP 2 2 202t

GENERAL COURT-},IARTIAI COM/ENING ORDER #1-20

zursuant, to the authority conEained in ArEicle 22 of Ehe Uniform Code
of I'tilitary Just.ice and paragraph of20a(1) of the Manual of the.Tudge
Advocate General, a general court-mart,ial is hereby convened. This
courE-marEial, unless specifically modified, will hear any and all
general courEs-martial brought, by 2d Marine Aircraft Wing. The court-
marEial will be consEituEed as follows:

Menbera

Lieutenant Colonel U.S. Marine Corps, PresidenE;
Lieutenant. Colonel , U.S. Marine Corps,-
Major  U.S. Marine eorps,-
Captain , U.S. Marine Corps;
Captain  U.S. Marine Corps;
CapEain U.S. Marine Corps;
FirsE LieutenanE  U.S. Marine Corps; and
Second LieuE,enanE U.S. Marine Corps.

CEDERHOLM
Major General
U.S. Marine Corys
Commanding
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CHARGE SHEET

I. PERSONAL DATA
1. NAME OF ACCUSED (Lasf, Firsl Middle lnitial)

Holben, Kevin C.
EDIPI 3 GRADE OR RANK

LCpl
4. PAY GRADE

E-3
5. UNIT OR ORGANIZATION

MALS-14, MAG-14,2d MAW
6, EAS

17 Sept2022

6b. CURRENT SERVICE

a. lNlTlAL DATE

18 Sept 2018
b. TERM

4 Yrs
7. PAY PER MONTH 8 NATURE OF RESTRAINT OF

ACCUSED

PTC 31 Jul2020

9 DATE(S) IMPOSED

b. SEA/FOREIGN DUTY

$o

,
II. CHARGES AND SPECIFICATIONS

10

CHARGE I: Violation of the UCMJ, Article 120b

Specification 1 (Sexual Assault of a Child): In that Lance Corporal Kevin C. Holben, U.S. Marine Corps,
on active duty, did, on board Marine Corps Air Station Cherry Point, North Carolina, between on or about 1

December 2019 and on or about 25 December 2019, commit a sexual act upon a child who had attained
the age of but had not attained the age of , by penetrating vulva with his penis, withrn

. b^o\oa)

Specification 2 (Sexual Assault of a Child): In that Lance Corporal Kevin C. Holben, U.S. Marine Corps,
on active duty, did, on board Marine Corps Air Station Cherry Point, North Carolina, between on or about I
January 2020 and on or about 15 January 2020, commit a sexual act upon a child who had attained the
age of but had not attained the age of  by penetrating vulva with his penis, wittrarr-

tuaiagl

Specification 3 (Sexual Assault of a Child): In that Lance Corporal Kevin C. Holben, U.S. Marine Corps.
on active duty, did, on board Marine Corps Air Station Cherry Point, North Carolina, between on or about I

January 2020 and on or about 15 January 2020, commit a sexual act upon  child who had attainedthe
age of but had not attained the age of by penetrating mouth with his penis,
intent te gretif)' his sexual desire fuptoZO

(See Supplemenral Page)

III. PREFERRAL
 First. It.lidCle lnitiat) b GRADE

E/lL-a

c ORGANIZATION OF ACCUSER

HQHQRON, MCAS Cheny Point
e. DATE (YYYYMMDD)

202000809

AFFIDAVIT. Before me, the undersigned, authorized by law to administer oath in cases of this character, personally

appeared the above named accuser this 9th day of August 2020 , and signed ihe foregoing
charges and specifications under oath that he/she rs a person subject to the Uniform Code of Military Justice and thai
he/she either has personal knowledge of or has investigated the matters sei forth therern and that the same are trLte to
the best of his/her knowledqe and belief

M. S. Savarese HQHQRON, MCAS Cherry Point

Senior Trial Counsel
Official Capacity to Administer Oath

/See R C M 307 (b)_ must be commissioned offtcer)

lyped Name ot uttrcer

Major, U. S. Marine Corps
Grade

SAVA R E S E. MATT H E W, Sit 
jxH."ltJirt^'+H 

EW srE p H EN 

srE p H EN. 811::irrr ft oe oe:so: 1 2 _04,00

Signature

DDF 2000 pRtr\,/ ot ts trnPREV OUS ED TION IS OBSOLETE

0R lsl L\



DD FORM 458 (Supplenrental Page) Page 1 of '1

United States v. Lance Corporal Kevin C. Holben, U.S. Marine Corps

Specification 4 (Sexual Assault of a Child): In that l-ance Corporal Kevin C. Holben. U.S. Marine Corps, on

active dirty, did, on board Marine Corps Air Station Cherry Point, North Carolina. on or about 1 January 2020

and on or about 3l .lanLrary 2020, commit a sexual act r.tpon  a child who had attained the age of  but

hadnotattainedtlreageofl ypenetratingT u[vawithhispenis,l
ire. MS tDDIo3o

Specification 5 (Sexual Assault of a Child): In that Lance Corporal Kevin C. Holben, U.S. Marine Corps, on

active duty, did, on board Marine Corps Air Station Cherry Point, North Carolina, on or about I January 2020

and on or about 3 1 January 2020, commit a sexual act upon a child who had attained the age of  but

hadnotattainedthea years,byp tingT.T.'smouthwithhispenis,@is
i+e. [,tS toUorc

Specification 6 (Sexual Abuse of a Child): In that Lance Corporal Kevin C. Holben, U.S. Marine Corps, on

active duty, did, at an unknown location, on or abouI2T November 2019, commit a lewd act upon a child
who had not attained the age of  by intentionally communicating to  indecent language, to wit:

or words to that effect, with an intent to gratify his sexual desire.

Specification 7 (SexualAbuse of a Child): Inthat Lance Corporal Kevin C. Holben, U.S. Marine Corps, on

active dLrty, did, at an unknown location, on or about 28 November 2019, commit a lewd act upon  child
who had not attained tl-re age of by intentionally communicating to indecent language, to wit:
telling or words to that effect, r,vith an intent

to gratify his sexual desire.

Specification 8 (Sexual Abuse of a Child): In that Lance Corporal Kevin C. Holben, U.S. Marine Corps, on

active duty, did, at an unknown location, on or aboLrt 28 November 2019, commit a le'uvd act Llpon  a child
who had not attained the age of by intentionally commr-rnicating to indecent language, to wit:
asking if she has had sex and stating orwords to that effect, with an intentto gratify
his sexual desire.

CHARGE II: Violation of the UCMJ, Article 134

Specification 1 (Producing Child Pornography): In that Lance Corporal Kevin C. Holben, U.S. Marine Corps,
on active duty, did, on board Marine Corps Air Station Cherry Point, North Carolina, between on or abor.Lt 1

January2020and3l Janr-rary2020,knor,vinglyandwrongfullyproducechildpornography,towit: avideoofa
minor, or what appears to be a minor, engaging in sexually explicit conduct, and that said conduct was of a
nature to bring discredit upon the armed forces.

(e<.e ipt-
Specification 2 (.Iroseeiien of Child Pornography): ln that Lance Corporal Ker.in C. Holben. U.S. Marine
Corps,onactivedr-rty,did,atanunknownlocation,betweenonoraboutlNovember2019 and3l January2020,
knowingly and wrongfully receive child pornography, to wit: photographs of a minor, or lvhat appears to be a
rninor, engaging in sexually explicit conduct, and that said conduct was of a nature to bring discredit irpon the
armed forces.

SilIL
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CHARGE SHEET

I. PERSONAL OATA
'f . NAME OF ACCUSED flasl, Firsl Middte tnitiat)

Holben, Kevin C.
EDIPI2. 3. GRADE OR RANK

LCpl
4. PAY GRADE

E-3
5. UNIT OR ORGANIZATION

MALS-I4. MAG-I4.2DMAW
6, EAS

17 Sept2022

6b. CURRENT SERVICE

a. lNlTlAL DATE

l8 Sept2018
b. TERM

4 Yrs
7. PAY PER MONTH 8. NATURE OF RESTRAINT OF

ACCUSED

PTC

9. DATE(S) TMPOSED

3 I July 2020 - Present

b SEA/FOREIGN DUTY

s;0

II. CHARGES AND SPECIFICATIONS
1n

1pSs zuoo(
AEDfFfOffAL CHARGE I: Violation of the UCMJ, Article 120b
Ab b iTloN PL
Specification 1: In that [,ance Corporal Kevin C. Holben. U.S. Marine Corps. on active cluty, did, at or near
CLtmberlancl, Maryland, betr,veen on or about 1 Decem ber 20 I 9 and on or about 3 I JanLrary 2020, cornrnit a
sexual act upon a child 

"vho 
had attained the age of bLrt had not attained the age of by

penetrating vLllva with Lance Corporal Kevin C. Holben's penis.

Specification2: In that Lance Corporal Kevin C. Holben, U.S. Marine Corps. on active dutir, did, at or near
CLrrnberland. rVlaryland, betlveen on or aboLrt I December 2019 and on or aboLrt 31 JanLrary 2020, corrrnit a
sexualact upon a child who had attained the age of  but had not attained the age of oy'
penetrating mouth rvith Lance Corporal Kevin C. Holben's penis.

Specification 3: In that [-ance Corporal Kevin C. Holben, U.S. Marine Corps. on active dLrty, did, at or near
Curnberland. Mar.vland. betr,veen on or aboLrt 1 FebrLrary 2020 and on or about 3 [ Vlarch 2020, cornmit a

sexual act upon .. a child w'ho had attained the age of bLrt had not attained the a-ee of by
penetratine vLrlva r,vith Lance Clorporal Kevin C. Holben's penis.

See Supplemental Page

III. PREFERRAL
11a. NAME OF ACCUSER /Lasr Firsl Middle lnitiat) b GRAoE 

I c. ORGANIZATIoN oF AGCUSER

E-l IHQHQRO\. M( AS Chelrl Poinr
j e DArE (YYYYMMDD)

| 20201 102

Senior ]'rial CoLrnsel

AFFIDAVIT. Before me, the undersigned, authorized by law to administer oath in cases of this character, personally
appeared the above namec accuser this 2nd day of November 2010 , and signed the foregoing
charges and spec,ficatjons under oath that he/she is a person subject to the Unifor- Code of Military Justice and that
heishe either has personal knowledge of or has investigated the matters set forth therein and that the same are true to
the best of his,'her know edqe and belief

M. S. Savarese
lyped Name at OlTrcer

Vlajor. U. S. Marine Corps
Grade

SAVARESE MATTHEW ilTXl "ro,oorin.*.r.rn-^

srE p H E N : 1 
1 02 17:02:1e _05 00

Signa!ure

HQHQRON, IVICAS Cherry Point
TrqW

Official Capacity to Administer Oath
(See R C M 307 (b)- must be commissioned officer)

DD Y 2000 P



on 0-{ \oretnber l0l0 the accused was informed of the charges against himiher and of the
name(s) of theaccuser(s) knownto.elS""n-tul s08@)) (SeeRCM 3oBif notificationcannotbemaoe)

N1AG-I,I. 2DlvlA\\'

Typed Name of lmmediate Commander

Gunnery Sergeant, U.S N.larine Corps

IV. RECEIPT BY SUMMARY COURT-MARTIAL CONVENING AUTHORITY

b PLACE

N,lC,.\S CHERRY POINT

The sworn charges were received at

2DMAW

Officer Exercising Summary Couft-Maftial Jurisdiction (See R C M 403 )

Typed Name of Officer

Gunnery Sergeant, U.S. Marine Corps
Official Capacity of Officer Signing

04 November lvtAG- t4.

Designation of Command or

Commanding Officer
FOR THE '

Commanding Officer

Signature

V. REFERRAL; SERVICE OF CHARGES

Referred for trial to the

OF COM[,4AND OF CONVENING AUTHORI

2d Nlarine Aircraft Wing

General

c DATE (YYYY MMDD)

IAR 15 ?ofl

court-martial convened by Ceneral CoLrrt \latlial Convenins Order # l-20

l1 Scntemhar 2020 
, subject to the following instructions z

fo be tried in corrjLrnction riith the charges referred on 9 Norentber 2010.

XXXXXXXXXXXX
ofRir

Command or Order

Nlichael S. Cederholm Conrmanding General

Official Capacity of Officer SigningTyped Name of Officer
fvlajor General. U.S. Nlarine Cor

Signature

on lt M4( 2021
| (caused to be) served a copy hereof on (each of) the above named accused

V[. S. Savarese iVlajor, U.S. Vlarine Corps

Typed Name of Trial Counsel Grade or Rank of Trial Counsel

FOOI.A/OIES 1 - When an appropriate commander signs personally. inappticabte tvords are stricken
2 - See R C M 601 (e) concerning instructions lf none. so state

DO FORM 458 (BACK), MAY 2000

#$? $# $fld,qL
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DD FORM 458 (Supplemental Page) Page 1 of 1

United States v. Lance Corporal Kevin C. Holben, U.S. Marine Corps

Specification 4: ln that Lance Corporal Kevin C. Holben, U.S. Marine Corps, on active dirty, did, at or near

Cr-rmberland, M ary land, betwe en on or about I February 2020 and on or about 3 I March 2 020, comm it a sexual

act upon a chiid who had attained the age of but had not attained the age of  by

penetrating mouth with Lance Clorporal Kevin C. Holben's penis.

Specification 5: In that Lance Corporal Kevin C. Holben, U.S. Marine Corps, on active dLrty, dicl, at or near

Currrberland, Maryland, betr,veen on or about I February 2020 and on or about 3l March 2020, commit a sexLtal

act upon a child who had attained the age of but had not attained the age of  b1'

penetrating  vulva with Lance Corporal Kevin C. Holben's fingers.

bztotp{
I€AIAL CHARGE II: Violation of the UCMJ, Article 128b

A DDEGoT.I E c
Specification: ln that Lance Corporal Kevin C. Holben, U.S. Marine Corps, on active duty, did, on board Marine

CorpsAirStationCherryPoint,NorthCarolina,betweenonoraboutlJanLrary2020ancl3ljantrary2020,
comrrit a violent offense against to lvit: battery by r"rnlawfully grabbing her forearm rvith his hand, and at

the tirne,  was the intimate partner of the accused and a child under the age of

o

'c

fi"[$ L



TRIAL COURT MOTIONS & RESPONSES



GENERAL COURT MARTIAL
EASTERN JUDICIAL CIRCUIT

NAVY-MARINE CORPS TRIAL JUDICIARY

UNITED STATES

Holben, Kevin
Lance Corporal
U.S. Marine Corps

75 January 2021

MOTION

Pursuant to R.C.M. 906(bX8) and 305(h), (i), (i) and (k), the defense respectfully moves

the court to order additional credit be awarded for confinement served because Lance Corporal

Kevin Holben, U.S. Marine Corps, was improperly placed into and kept in pretrial confinement.

Additionally, Lance Corporal Holben suffered improper pretrial punishment in violation of

Article 13, UCMJ and is therefore entitled to further relief from the court as set forth below.

Summary

Lance Corporal Kevin Holben is charged with violations of Articles 120b, and 734 of the

Uniform Code of Military Justice (UCMJ). The use of pretrial confinement in this case was

done in violation of R.C.M. 305 and Article 13.

Facts

a. On27 November 2019,the Allegheny County Sheniff s Office began

interviews regarding the named alleged victims on the charge sheet and

GENERAL COURT-MARTIAL

DEFENSE MOTION FOR APPROPRIATE
RELIEF: CREDIT FOR ILLEGAL

PRETRIAL CONFINEMENT

b. On 31 January 2020,the Marine Corps Air Station Cherry Point (MCAS

*v! _
Pg I ofJ\-



Cheny Point) Criminal Investigative Division (CID) was informed of an allegation of

"child sexual exploitation" involving the named alleged victim The matter was

forwarded to the MCAS Cherry Point Naval Criminal Investigative Service (NCIS).

c. Between 31 January 2020 and24February 2020, NCIS attempted to contact

d. On24 February 2020,Lance Corporal Holben was interrogated by NCIS,

waived his right to remain silent, and made statements regarding his relationship with

e. On24 February 2020,Lance Corporal Holben's cellular phone was seized.

f. On26 February 2020, a detective from the Allegheny County Sheriff s Office

was in contact with NCIS. Representatives of those agencies shared background

information on the allegations against Lance Corporal Holben.

g. On 26 February 2020, NCIS received the results of an investigative steps

completed by the Allegheny County Sheniff s Office. This included interviews of

h. Between l8 March 2020 and 20 March 2020,the four witnesses who saw

on base with Lance Corporal Holben leading to the original report were interviewed.

i. No later than 21 April 2020, NCIS informed Marine Aircraft Group 14 (MAG-

14) and MCAS Cheny Point Trial Services of the Allegheny Country Sherriff s Office

investigative steps.

j. On 11 May 2020, NCIS received a command authorized search and seizure

form the Commanding Officer of MAG-14 for the cellular phone of Lance Corporal

Holben.

AB vl ..-.
Pg 7 oflL,lQ-



k. On 16 July 2020, Lance Corporal Holben contacted NCIS to request another

interrosation.

l. On 27 July 2020,the Government received the results from DC3 for the search

of Lance Corporal Holben's phone.

m. On 30 July 2020, on request from Lance Corporal Holben, a second

interrogation was conducted by NCIS.

n. On 31 July 2020, NCIS Special Agents review of the phone of Lance Corporal

Holben showed that there had not been contact between Lance Corporal Holben and

since24 February 2020.

o. On 31 July 2020, Lance Corporal Holben was placed into pretrial confinement.

p. On 3 August2020, the Commanding Officer of MAG-14 filed a letter stating

in part that, "Command has known of the alleged misconduct, placed the Marine in "high

risk" category and revoked his security clearance in March while NCIS conducted its

investigation." As well as, "I feel strongly that LCpl Holben should remain in pretrial

confinement to ensure that he does appear for his appointed court dates."

q. On 6 August2020, the Initial Reviewing Officer (IRO) Hearing was held.

Lance Corporal Holben was ordered to remain in pre-trial confinement.

Burden

As the moving party the Defense carries the burden of proof. The burden is by

preponderance of the evidence.

Law

AB VI
Pg 3 oLlD-



The defense raises two issues. Part I discusses whether the confinement ordered by the

Commanding Officer of MAG-14 was done improperly, and whether the IRO continued the

pretrial confinement improperly. Part II discusses whether Lance Corporal Holben was punished

in violation of Article 13. UCMJ.

The Court in United States v. Gaither stated that the when the military judge reviews the

legality of confinement previously served, he should apply the abuse of discretion standard and

the military judge should limit his review to the information before the magistrate at the time the

decision to continue confinement was made and should not add additional facts into that

decision. United States v. Gaither, 45 M.J. 349 (C.A.A.F. 1996). There has been an abuse of

discretion if the findings of fact are clearly effoneous or if his decision was influenced by an

erroneous view of the law. United States v. Sullivan, 43 M.J. 360,363 (C.A.A.F. 1995).

R.C.M. 305(iX2XA)(i) states "[t]he review under this subsection shall include a review of

the memorandum submitted by the confinee's commander under (hX2XC) of this rule.

Additional written matters maters may be considered, including any submitted by the confinee.

The confinee and the confinee's counsel, if any, shall be allowed to appear before the 7-day

reviewing officer and make a statement, if practicable. A representative of the govemment may

also appear before the reviewing officer to make a statement." R.C.M. 305(iX2XA)(iii) states

"[t]he requirements for confinement under subsection (hX2XB) of this rule must be proved by a

preponderance of the evidence."

The requirements for confinement under R.C.M. 305(h)(2)(B) are:

(i) An offense triable by a court-martial has been committed;

(ii) The confinee committed it; and

(iii) Confinement is necessary because it is foreseeable that:

ff+.lc



(a) The confinee will not appear at trial, pretrial hearing, or investigation, or

(b) The confinee will engage in serious criminal misconduct; and

(iv) Less severe forms of restraint are inadequate.

"Serious criminal misconduct includes, intimidation of witnesses or other obstruction of

justice, serious injury of others, or other offenses which pose a serious threat to the safety of the

community or to the effectiveness, morale, discipline, readiness, or safety of the command, or to

the national security of the United States." R.C.M. 305(hX2XB).

R.C.M. 3050X2) states "[t]he military judge shall order administrative credit under

subsection (k) of this rule for any pretrial confinement served as a result of an abuse of discretion

or failure to comply with the provisions of subsections (0, (h), or (i) of this rule. R.C.M. 305(k)

states "[t]he remedy for noncompliance with subsections (f), (h), (i), or O of this rule shall be an

administrative credit against the sentence adjudged for any confinement served as the result of

such noncompliance. Such credit shall be computed at the rate of I day of credit for each day of

confinement served as a result of such noncompliance. The military judge may order additional

credit for each day of pretrial confinement that involves an abuse of discretion or unusually harsh

circumstances. This credit is to be applied in addition to any other credit the accused may be

entitled as a result of pretrial confinement served. This credit shall be applied first against any

confinement adjudged."

Article 13 of the UCMJ states:

No person, while being held for trial, may be subjected to punishment or penalty other

than arrest or confinement upon the charges pending against him, nor shall the arrest or

confinement imposed upon him be any more rigorous than the circumstances required to insure

fJ#E



his presence, but he may be subjected to minor punishment during that period for infractions of

discipline.

Article 13 "prohibits two things: (1) the imposition of punishment prior to trial, and (2)

conditions of arrest or pretrial confinement that are more rigorous than necessary to ensure the

accused's presence for trial." United States v. King,61 M.J. 225 (C.A.A.F. 2005). The

imposition of punishment "involves a purpose or intent to punish." Id. lntent is "determined by

examining the intent of detention officials or by examining the purposes served by the restriction

or condition, and whether such purposes are 'reasonably related to a legitimate government

objective."' Id. Under the second prohibition of Anicle 13, "[c]onditions that are sufficiently

egregious may give rise to a permissive inference that an accused is being punished, or the

conditions may be so excessive as to constitute punishment." United States v. King, 6l M.J.225,

227 (C.4.4.F.200s).

Argument

Part I: Lance Corporal Holben was improoerly confined because the CO and IRO abused their

discretion.

Lance Corporal Holben was ordered into pretrial confinement the day after he asked to

return to NCIS to provide additional information. Lance Corporal Holben willingly discussed

the allegations against him. Lance Corporal Holben's phone had been seized in February 2020.

At that time were already known individuals to the Govemment.

Lance Corporal Holben had been under the investigation by the Allegheny County Sheniff s

Office since late 2019. Lance Corporal Holben had been under investigation onboard MCAS

Cherry Point since January 2020. By late July into early August 2020, months had past since

any charged misconduct had occurred. There was no evidence Lance Corporal Holben had

AB. vl .-Pe_b_ofJ\-



attempted to flee. On the contrary, he was exceptionally forthcoming. The command's letter to

the IRO stated that the "high risk" status had been in place since March, and there were no

allegations occurring post-March 2020. No change in circumstances occurred that would make

pretrial confinement appropriate. The CO's letter also states there was a"data dump of a second

phone". There is no reason to believe the information the CO is referencing a second "data

dump". The evidence at issue had been seized since the phone was seized in February. That

alleged phone 'dump" was to have rendered evidence of extortion, though it does not appear in

the accompanying NCIS documents. The CO's letter closes with "to ensure he does appear for

his appointed court dates." There was no evidence enclosed or discussed indicating Lance

Corporal Holben was attempting to flee, or had any manner of fleeing other than owning a car.

On the contrary, Lance Corporal Holben had been on a "high risk" status for months without

documented issue.

In the IRO report, the IRO checked the boxes for a lesser form of restraint being

inadequate due to the nature of the charges, and to prevent future serious misconduct due a threat

to the community. Of note, the IRO did not check the box for ensuring Lance Corporal Holben's

presence at trial, despite the fact the CO's letter closed on that very point. The timeline of events

does not support that Lance Corporal Holben was a threat to the community.

Lance Corporal Holben is entitled to additional day for day credit for noncompliance

with the above-mentioned rules. The Defense is requesting an additional I for 1 confinement

credit for the command's abuse of discretion, and the IRO' s improper finding to retain Lance

Corporal Holben in pretrial confinement. The command's abuse of discretion would begin on 31

July 2020. As of today that accounts for 168 days. The IRO's decision occurred on 6 August

2020. As oftodaythat accounts for 162 days.

AB V\ .,Pe-3-ofJ.\-



First, the conditions of the pretrial restraint were intended to be a punishment. Lance

Corporal Holben was placed into pretrial confinement after retuming to NCIS to give law

enforcement more information. This act is not indicative of someone attempting to influence

witnesses or flee justice. In the discussion under R.C.M. 304(c) it states, "The decision whether

to impose pretrial restraint, and, if so, what type or types, should be made on a case-by-case

basis. The factors listed in the Discussion of R.C.M. 305(hX2XB) should be considered. The

restraint should not be more rigorous than the circumstances require to ensure the presence of the

person restrained or to prevent foreseeable serious criminal misconduct." The NCIS documents

show that Lance Corporal Holben had been under investigation for months. There are no

allegations of violated protective orders. There are no allegations of Lance Corporal Holben

being a physical threat to witnesses. There is no evidence indicating that Lance Corporal Holben

was attempting to flee, or was even capable of fleeing.

The court has identified the following factors to assist in determining whether pretrial

restraint amounts to pretrial punishment: (1) Similarities between sentenced persons and those

awaiting disciplinary disposition in daily routine, work assignments, clothing, and other

restraints and control conditions; (2) Relevance of those similarities to customary and traditional

military command and control measures; (3) Relation of requirements and procedures to

command and control needs; and (4) If there was an intent to punish or stigmatize the person

pending disciplinary action. United States v. Smith,53 M.J. 168 (C.A.A.F. 2000). The fourth

factor, an intent to punish, is the most important when reviewing this pretrial restriction. There

is no change in circumstances that occurred in late July 2020 that should have caused Lance

Corporal Holben to go into pretrial confinement. This act was taken on the grounds of "I feel

AB V\
Pe { oflQ-



strongly that LCpl Holben should remain in pretrial confinement to ensure that he does appear

for his appointed court dates." The lack of evidence in support of that proposition demonstrates

a desire to punish based on the nature of the allegations.

Relief Requested

a. For noncompliance with RCM 305(hX2XB) and RCM 305(i), the Court should order

that an additional 1 for 1 credit be awarded to Lance Corporal Holben for every day, under each

violation, that he has served in pretrial confinement pursuant to R.C.M. 305(k). If the placement

of Lance Corporal Holben is determined to be improper it would be 168 days of credit as of

today. If it is from the IRO hearin g, 762 days of credit. The Defense also requests that Lance

Corporal Holben be released from pretrial confinement.

b. For violation of Anicle 13, U.C.M.J. the Defense requests the court grant 1 for 1

confinement credit to Lance Corporal Holben be granted an additional 168 days of pretrial

conhnement credit. The Defense also requests that Lance Corporal Holben be released from

pretrial confinement.

c. The defense desires oral arsument.

Ian German
Major, USMC
Defense Counsel
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Certificate of Service

I hereby attest that a copy of the foregoing motion was served on the court and opposing

counsel via electronic mail on 15 Januarv 2021.

Ian German
Major, USMC
Defense Counsel
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UNITED STATES

v.

Holben, Kevin
Lance Corporal
U.S. Marine Corps

GOVERNMENT RESPONSE TO
DEFENSE MOTION FOR
APPROPRTATE RELIEF

(Credit for Illegal Pretrial Confinement
Credit)

1. Nature of the Motion.

The government responds to the defense motion for appropriate relief and requests

the court deny the defense motion.

2. Statement of Facts.

a. On 24February 2020, Special Agent Naval Criminal Investigative

Service (NCIS), interrogated Lance corporal Kevin Holben, usMC (the accused).

b. On 24February 2020, Special Agent seized the accused's cell phone.

c. On 30 July 2020, Special Agent interrogated the accused once again.

d. On 30 July 2020,the accused permitted NCIS to examine his cell phone. This was a

different cell phone from the one NCIS seized in February 2020.

e. During the search of the accused's phone, Special Agent identified saved

social media screenshot photographs of conversations which revealed possible extortion of

unknown victims.

f. On 31 July 2020,the accused was placed into pretrial confinement.

g. On 3 August 2020,the Commanding Officer (CO), Marine Aircraft Group 14 (MAG-

14), issued his 72 hour memo. Within the 72 hour memo, the MAG- 14 CO cited the data

dump of the second phone and NCIS finding evidence of extortion. Additionally, the CO

cited the likelihood of the accused continuing to prey on children as one of the factors in



his decision to confine the accused.

h. On 6 August 2020,the Initial Review Officer (RO) hearing was held. The IRO

reviewed the 72 hour memo and heard a proffer from Special Agent After

considering such evidence, the IRO ordered the accused to remain in confinement.

i. During a phone call after the IRO, while in confinement, the accused and his mother

discussed influencing potential wibresses in this case.

j. On 2 November 2020, additional charges were preferred against thb accused.

3. Law.
"[W]hen a military judge reviews the legality of confinement previously

served, he should apply the abuse of discretion standard." United States v. Gaither, 45

MJ.349,351 (C.A.A.F. 1996). "An abuse of discretion occurs when the trial court's

findings of fact are clearly erroneous or if the court's decision is influenced by an

erroneous view of the law." United States v. Freeman, 65 M.J. 45I,453 (C.A.A.F.

2008). "The abuse of discretion standard is a strict one, calling for more than a mere

difference of opinion. The challenged action must be 'arbitrary, fanciful, clearly

unreasonable,' or 'clearly erroneous."' United States v. McElhaney,54 M.J. I20, 130

(C.A.A.F. 2000) (quoting United States v. Miller,46 M.J. 63,65 (C.A.A.F. 1997);

United States v. Travers,25 M.J. 6I,62 (C.M.A. 1987)). "The abuse of discretion

standard "recognizes that a judge has a range of choices and will not be reversed so

long as the decision remains within that range." United states v. Freeman,65 M.J.

457,453 (C.A.A.F. 2008). Additionally, in reviewing pretrial confinement decisions,

"the military judge should limit his review to the information before the magistrate at

the time the decision to continue confinement was made." Gaither at352.

The requirements for confinement must be proved by a preponderance of the
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evidence. R.C.M. 305(D(2XA)(iii). Such R.C.M. 305 requirements include the

following:

(i) An offense triable by court-martial has been committed;

(ii) The confine committed it;

(iii) Confinement is necessary because it is foreseeable that:

(a) The confine will not appear at trial, pretrial hearing, or preliminary

hearing, or

(b) The confine will engage in serious criminal misconduct; and

(iv) Less severe forms of restraint are inadequate.

Under Article 13, Uniform Code of Military Justice (UCMJ), punishment is

prohibited before trial. Specifically, Article 13 states "[n]o person, while being held

for trial, may be subjected to punishment or penalty other than arrest or confinement

upon the charges pending against him, nor shall the arrest or confinement imposed

upon him be any more rigorous than the circumstances require to insure his presence,

but he may be subjected to minor punishment during that period for infractions of

discipline."

4. Discussion.

A. The MAG-14 CO did not abuse his discretion.

The MAG-14 CO complied with R.C.M. 305. Based upon the preponderance of

the evidence, the CO explained in his 72how memo why an offense triable by court-

martial had been committed, the accused committed it, confinement was necessary

because it was foreseeable that the accused was a flight risk and that he would engage in

serious criminal misconduct, and lesser forms of restraint were inadequate.

Defense provided no evidence that the MAG-14 CO abused his discretion.

AB Vttt
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Within the 72 hour memo, the CO specifically cited the data dump of the second phone

that occurred on 30 July 2020 and his fear the accused would continue to prey on

children. Moreover, as a result of the second phone's data dump, the CO pointed to

possible new misconduct in the form of NCIS finding evidence of extortion. This

directly contradicts defense's assertion that there is no reason to believe the information

the CO is referencing is from the second data dump. Additionally, it further contradicts

defense's contention that the only evidence at issue had been seized since the accused's

first cell phone was seized in February 2020. Such afFrmations on behalf of the accused

are false and hold no merit. Thus, the CO did not abuse his discretion as his decision was

more than reasonable and not arbitrary, fanciful, or clearly erroneous.

B. The IRO did not abuse his discretion.

Likewise, the Initial Review Officer did not abuse his discretion at the hearing as

the evidence established all requirements under R.C.M. 305. The IRO considered the

evidence brought forth both inthe 72-hour memorandum and the proffer made by Special

Agent in concluding that an offense triable by Court Martial had been committed,

that the Accused committed the alleged misconduct, that continued pretrial confinement was

necessary to prevent the Accused from committing serious criminal misconduct, and that

lesser forms of restraint were inadequate.

Under the abuse of discretion standard, the decision of the IRO is neither clearly

unreasonable nor clearly erroneous, and the mere difference of opinion is not enough.

C. The accused's pretrial confinement is not illegal pretrial punishment

For the reasons discussed above, the defense's assertion that the accused's

pretrial confinement constitutes illegal pretrial punishment is without merit. The

requirements to confine under R.C.M. 305 have been satisfied. Thus, confinement is not



more rigorous than necessary under the facts of this case. There is no intent to punish

the accused but rather an intent to protect the commumty. As no illegal punishment has

occurred, the defense's requests for any type ofsentencing credit and for the accused's

release from pretrial confinement should be denied.

D. The accused should remain in pretrial confinement.

In addition to the argument above, the accused should remain in pretrial

confinement. Not only are the R.C.M. 305 criteria met, but additional charges have been

preferred against the accused. The nature and circumstances of those charges warrant

confining the accused. Additionally, while confined, the accused and

The accused's

 The accused later said, "If you can, try to figure

something out for me." Therefore, the potential intimidation of witnesses is yet another

reason the accused should remain in pretrial confinement.

5. Conclusion.

For these reasons, the court should find that the MAG-I4 CO and the IRO did not

abuse their discretion and, consequently, Article 13, UCMJ, was not violated. Accordingly, the

court should deny the defense's motion in its entirety.

6. Burden ofProof.

As moving party, the burden of proof and persuasion rests with the defense.

7. Enclosures.
Defense Attachments in Its Motion:

1. MAG-14 CO 72 Hour Memo
2. IRO's Pretrial Confinement Hearine Record
3. NCIS ROIs
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Govemment Attachments :

1. Additional Charge Sheet
2. Accused's Bris Call

8. Argument.

The Govemment respectfully requests oral argument.

M. S. SAVARESE
Major, U.S. Marine Corps
Trial Counsel

CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing motion was served on the court and opposing
counsel via electronic mail on22 Jantarv 2021.

M. S. SAVARESE
Major, U.S. Marine Corps
Trial Counsel
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UNITED STATES

Holben, Kevin C.
Lance Corporal (E-3)
U.S. Marine Corps

DEFENSE MOTION
TO COMPEL DISCOVERY

15 Jan202l

MOTION

Pursuant to R.C.M. 701,703(D,703(g), and 906(b)(7),the Defense moves this Court to

order production of the evidence requested by the Defense and detailed below. This evidence is

relevant, necessary, and material to the preparation of the Defense of LCpl Holben.

t.

FACTS

For the charges currently before the Court, Lance Corporal Holben is charged with

violations of Articles 120b, and 134 of the Uniform Code of Military Justice (UCMJ)

(Encl 1-Charge Sheet).

The Defense requested discovery on I I August2020,5 october 2020,26 october

2020,20 November 2020,29 December 2020, and 8 January 2021. (Encl 2- Defense

Requests).

DISCUSSION

The Defense moves this Court to compel production of the following items, information,

evidence, and any related information. The following list is provided to summarize the

outstanding items requested by the Defense:

5 Oct 2020 First S uest for

2.
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b. Base Access lnformation. On or about December 2019 through January 2020,LCp|

Holben and entered base and provided her identification card and information to a

gate guard, who recorded her information. Defense is requesting base access information

related to LCpl Holben and in this window of time.

d. According to LCpl Holben's first interrogation on 24 Feb

20, held herself out to be eighteen years old on her prior to engaging in a

sexual relationship with LCpl Holben. Defense requests any  including

profile pictures and descriptions, belonging to created by

and in the possession of the Government or  in the Decemb er 2079 to

January 2020 time frame.

f. Photos of Messages. According to BS 028-029, photos of messages were collected

from phone by phone, and then provided to Allegany County

Combined Criminal Investigations (C31) via email. On or about 30 Nov 19, C3l received

photos of messages from LCpl Holben to Defense is requesting these

photos of messages.

26 Oct 2020 Second Supplemental Request for Discovery:

a. Non-Picture Discovery. All documentation related to LCpl Holben's NCIS

investigation that does not include photos-including but not limited to: and

excel files that Defense knows to be in the possession of NCIS Special

Agent

20 Nov 2020 Third Supplemental Request for Discovery:

a. Cell Phone Extraction. Results extracted from Lance Corporal Holben's phone.
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b. Cell Phone Searches. Results from any search conducted on all alleged victim's

phones.

c. Social Media. The complete conversation between Lance Corporal Holben

and

d. According to LCpl Holben's first interrogation on 24

Feb 20, held herself out to be eighteen years old on her prior to engaging

in a sexual relationship with LCpl Holben. Defense requests any

including profile pictures and descriptions, belonging to created by

and in the possession of the government or  in the December 2079 to

January 2020 time frame.

f. School Status. school documents showing her enrollment during the charged

time period.

g. Agent Interview Notes. On or about October 9,2020, NCIS Special Agents

interviewed regarding the investigation. Defense requests agent notes generated by all

agents participating in this interview related to this case.

29 Dec 2020 Fourth Supplemental Request for Discovery:

a. Social Media. The complete conversation between Lance Corporal Holben

and any alleged victim in a charged offense. The Defense has previously specifically requested

the remainder of the partial conversation provided. At this time, the Defense re-iterates those

requests, and is requesting the entire conversations that make up the charged offenses.

8 Jan 2021 Fifth Supplemental Request for Discovery:

a. All Media Communications Between Alleged Victims and Lance Corporal Holben. All

conversations from all applicable social media platforms and all cell phone text messages



between Lance Corporal Holben and the alleged victims, to wit:

This includes both sides, Lance Corporal Holben and the alleged victim, of any conversation

charged.

b. School Attendance Records of The school attendance records of The Defense is

requesting the records of enrollment and attendance of a school for

8 Jan 2021 Sixth Supplemental Request for Discovery:

a. Attesting Certificates for and Any self-authenticating attesting

certificates for a business record type exception created or available for

records in the Govemment's possession.

For the reasons detailed below, the requested items are relevant and necessary for the

preparation of the Defense's case.

Base Access Information

On or about December 2019 through January 2020,LCpl Holben and entered base

and  provided her identification card and information to a gate guard, who recorded her

information. Defense requested base access information related to LCpl Holben and  or

in this window of time. Defense has received information regarding the Accused's

base access, which shows 26 separate entries of coming on base between 1 December 2019 and

2l January 2020,but further requests the names of the gate guards on duty at the time who may

have been in contact with when she presented her I.D. or made mention of her age. This

information would allow the Defense to conduct interviews and potentially obtain further

evidence that LCpl Holben had a reasonable mistake of fact as to  age to rebut

Specifications 1-5 of Charge I (SexualAbuse of a Child).
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Defense has requested of and has not received any thus far. Defense

requested any including profile pictures and descriptions, belonging to

created by and in the possession of the govemment or

 in the December 2079 to January 2020 time frame. According to LCpl Holben's

first interrogation on 24 Feb 20  she held herself out to be eighteen years old on her

account prior to engaging in a sexual relationship with LCpl Holben. This information would

allow the Defense to pursue further theories of its case and provide further evidence that LCpl

Holben had a reasonable mistake of fact as to age to rebut Specifications 1-5 of Charge I

(Sexual Abuse of a Child).

Photos of Messages / Social Media Conversations

Defense has requested all media communications between alleged victims and Lance

Corporal Holben. This includes conversations from all applicable social media platforms and all

cell phone text messages between Lance Corporal Holben and the alleged victims, to wit:

. This includes both sides, Lance Corporal Holben and the alleged victim, of

any conversation charged. Defense is in receipt of a spreadsheet of

originating from the Accused's sent from 4 March 2019 to

4 March 2020. Defense is also in receipt of a spreadsheet of between the

Accused and ranging from 19 December 2079 to 24February 2020. Defense has photos of

regarding statements allegedly made between the Accused and

regards to Charge I, Specification 6 (Sexual Abuse of a Child). Defense is not in receipt of

alleged communications between  and the Accused or . and the Accused, in reference to

Charge I, Specifications 7-8 (Sexual Abuse of a Child). Defense is also not in receipt of the

complete conversation that occurred between  and the Accused with regards to Charge I,
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Specification 6. Defense believes there are outstanding social media and SMS conversations that

exist between the Accused and all alleged victims which would be beneficial for the Defense to

investigate and pursue further theories of its case.

Cell Phone Extraction and Non-Picture Discovery

Defense has requested the results extracted from Lance Corporal Holben's phone but has

not yet received the results. The Government has refused to tum the extraction over, citing

concems that there are images of child porn, but then offering for the Defense to travel to NCIS

and review the extraction there. Defense has taken the Govemment up on their offer, and each

time Defense does so an NCIS agent watches what the Defense is searching for and looking at

within the extraction file. The Government should not be encouraged to withhold discovery by

proffering that there may be child pom, and then forcing the Defense to physically travel to the

NCIS office and scroll through the extraction results under the watchful eye of an NCIS agent

whenever Defense prepares its case. The practical result of this is that the Government does not

have to redact anything and puts the Defense at a disadvantage with access to vital information

that tends to prove the innocence of its client. In essence, the Government has been using

proffers that child porn exists in requested discovery as a shield. Defense requests that the

Government appropriately screen any lewd images of alleged child porn and turn over the

extracted results. Defense believes that the Accused's phone would have information that

Defense can utilize to put forward theories of the case, including finding phone numbers from

the Accused's contact list which can provide further investigative leads, and ultimately provide

evidence for mistake of fact as to alleged victim's ages regarding specifications within Charge I.

Defense has also requested all documentation related to LCpl Holben's NCIS

investigation that does not include photos-including but not limited to: and

fl'F.tc



excel files that Defense knows to be in the possession of NCIS Special Agent

 which have not yet been discovered.

Alleged Victim Cell Phone Sesrches

Defense has requested results from any search conducted on all alleged victim's phones.

The Defense understands that no alleged victim's phones have been searched or extracted, but

requests that they be searched and extracted for exculpatory material that may exist that supports

Defense's assertions that reasonable mistake of fact as to age exists for alleged victims in regard

to Charge I.

Information (School Records and Agent Notes)

Defense has requested school documents showing her enrollment and attendance

during the charged time period on two separate occasions. In the iMessage texts between 

and the Accused datedT January 2020

(Encl 3 - IMessage text). Defense requests information regarding

school attendance in order to corroborate or deny her assertions made to the Accused

regarding her age and educational status, and to further the Defense's theory regarding

reasonable mistake of fact as t age to rebut Charge I, Specifications 1-5.

On 9 October 2020,  was also interviewed by NCIS SA

Defense requested the agent notes regarding that interview, which have yet to be discovered

upon Defense.

Attesting Certfficates

Defense has requested Attesting Certificates for to include any

self-authenticating attesting certificates for a business record type exception created or available

for in the Government's possession. This would allow the
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Defense to lay foundation if utilizing messages-that the Government has

provided-at trial.

CONCLUSION

Faimess demands that the Government adequately respond to the Defense's requests. The

Supreme Court made clear in Brady that society benefits when trials are fair. Importantly, Brady

highlighted that the Government cannot benefit from negligent or intentional omissions of

evidence. To ensure equal access to evidence and witnesses under Article 46, the Defense seeks

the information detailed above. These items are relevant and necessary for the preparation of the

Defense's case. Failure to adequately respond to Defense's discovery requests is a violation of

the Supreme Court's holding in Brady and the Rules for Courts-M artial, and thus results in a

fundamentally unfair trial.

BURDEN

As the moving party, the Defense bears the burden of proof by a preponderance of the

evidence. R.C.M. 905(c).

EVIDENCE

The following documents are enclosed:
Enclosure (1): Refened Charge Sheet dtd 9 Nov 20
Enclosure (2): Defense Requests dtd 11 Aug20 to 8 Jan 21

Enclosure (3): IMessage text dtdT January 20

RELIEF REQUESTED

The Defense requests that this Court compel the discovery/production of the items

identified herein. The Defense requests oral argument.

e Corps
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Defense Counsel
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Certificate of Service
I certify that I have served a true copy (via e-mail) of the above on the Navy-Marine Corps Trial
Judiciary, Eastern Judicial Circuit, and Trial Counsel on 15 January 202I.

B. A. DUNHAM
Captain, U.S. Marine Corps
Defense Counsel

tr#



Nl,vy-MARrNn Conps Tnr.lr, Juorcnny
ElsrnnN Jrmrcnr- Crncurr

I.INITED STATES

v.

KEVIN C. HOLBEN
LANCE CORPORAL
U.S. Marine Corps

GENERAL COURT-MARTIAL

GOVERNMENT RESPONSE
TO DEFENSE MOTION TO
COMPEL DISCOVERY

22 Januarv 2021

l. Nature of Response.

The Government moves the Court to deny the Defense Motion due to the failure to meet

the standard, pursuant to Rules for Courts-Martial (R.C.M.) 701, 703(D, and 703(9), to prevail in

a motion to compel in accordance with R.C.M. 906(bX7).

2. Burden of Proof.

Pursuant to R.C.M. 905(c)(l), the burden of proof is by a preponderance of the evidence.

3. Burden of Persuasion.

The burden of persuasion is on the Defense as the moving party in accordance with

R.C.M. e05(cX2XA).

4. Ouestion Presented.

Whether the Defense has met its burden to prove relevance and necessity in order for the

Court to compel discovery of Base Access Information,  Photos of

Messages/Social Media Conversations, Cell Phone Extraction and Non-Picture Discovery,

Alleged Victim Cell Phone Searches, Information (School Records and Agent Notes), and

Attesting Certificates.

5. Summary of Facts.

Facts Related to 5 October 2020 First Supplemental Request for Discovery

AE X\\-
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a. The Government requested "base access information" and provided responsive

information to the Defense on 23 October 2020 in BS 149-152. (Enclosure 1)

b. The Government requested a pre-referral Court Order for Information on

1 September 2020 and that request was granted on 2 September 2020. (Enclosure 2, 3)

c. The request was presented to doing business as on 4

September 2020. (Enclosure 4)

d. Naval Criminal Investigative Service (NCIS) Special Agent (SA) most

recent request for an update on the status of that Order was sent on 20 January 202 I . (Enclosure

4)

e. As of the date of filing this response, has not responded to the Court's Order.

f. The requested photos of messages from phone and from were discovered on

the Defense on 5 November2020 and are BS 176-182. (Enclosure 5)

Facts Related to 26 October 2020 Second Supplemental Request for Discovery

g. The requested file was discovered on the Defense on 5 January 2021and is

on the disc labeled BS 324. @nclosure 6)

h. The requested file was discovered on the Defense on l5 January 2021

and is on the disc labeled BS 492. (Enclosure 7)

i. There are no other requested items described in a way that shows relevance or necessity.

Facts Related to 20 November 2020 Third Supplemental Request for Discovery

j. The full extraction of the Accused's cell phone cannot be copied pursuant to 18 U.S.C. $

3509(m) due to its contents.

k. SA facilitated several reviews of the contents and, specifically, identified the

charged child pornography for the Defense on 23 October 2020.



l. The Government is not in possession of any search conducted on any victim's phone.

m. The requested conversation between the Accused and  qas discovered on the

Defense as part of the file on 5 January 2021 and is on the disc labeled BS 324."

(Enclosure 6)

n. With regard to the Government refers back to facts b - e.

o. The Government denied the Defense's request for school status because the

Defense failed to show the information's relevance and necessity. (Enclosure 8)

p. The requested notes from 9 October 2020 interview will be discovered upon the

Defense by the date of the Article 39(a) hearing. Only SA NCIS, took notes

while SA asked questions.

Facts Related to 29 December 2020 Fourth Supplemental Request for Discovery

q. The requested conversations, found in the

files were discovered on the Defense on 5 and l5 January 2021 and are on the discs labeled BS

324 and 492. (Enclosures 6, 7)

Facts Related to 8 January 2021Fifth Supplemental Request for Discovery

r. The request for "all media communications" does not provide the Government with

enough information to locate said communications. However, responsive material is being

discovered upon the Defense as it becomes available.

s. Defense's request for school attendance and enrollment records fails to describe

how the records are relevant and necessary.

Facts Related to 8 January 2021Sixth Supplemental Request for Discovery

t. Attesting certificates from both will be discovered upon the

Defense by the date of the Article 39(a) hearing.



6. Discussion.

a. Statement of Law

Discovery originates from the rule that "the trial counsel, the defense counsel, and the court-

martial shall have equal opportunity to obtain witnesses and other evidence in accordance with

such regulations as the President may prescribe." United States v. Williams, 50 M.J. 436

(C.A.A.F. 1999). Rules for Court-Martial (R.C.M.) 701 has set forth specific discovery and

disclosure responsibilities that implement the mandate set forth in Article 46, UCMJ. Id.

Specifically, R.C.M. 701(a)(6), sets forth specific requirements with respect to "evidence

favorable to the defense," and states the following:

"The trial counsel shall, as soon as practicable, disclose to the defense the existence of

evidence known to the trial counsel which reasonably tends to:

(A) Negate the guilt of the Accused of an offense charged;

(B) Reduce the degree of guilt of the Accused of an offense charged; or

(C) Reduce the punishment."l

Evidence is favorable to the defense if it is exculpatory, substantive evidence, or evidence

capable of impeaching the government's case.2 "The RCMs generally do not place on the

government a duty to search for exculpatory evidence held by peoples or entities not under its

control, such as witnesses..."3

The broad discovery obligations mandated by Article 46, UCMJ, are also implemented by

R.C.M. 703, which governs the production of witnesses and evidence. R.C.M. 703(f) states

"[e]ach party is entitled to the production of evidence which is relevant and necessary," and

t R.C.M. 701(a)(6) implements the Supreme Court's decision in United States v. Brady,373 U.S. 87 (1963),
concerning the mandatory disclosure of all evidence that is material to the issue of guilt or sentence.
2 United States v. Stellato,74;|dJ.473 (C.A.A.F. 2015).
3Id.
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requires that any request for the production ofevidence shall list each piece ofevidence and a

description of each item o'sufficient to show its relevance and necessity." These rules are

intended to put into effect the broad discovery mandate set forth in Article 46, UCMJ, however

they are themselves grounded on the fundamental concept of relevance. a

The Defense is not entitled to a "fishing expedition,"s as the evidence sought must ultimately

be "material to the preparation of the defense."6 Evidence is material only if there is a

reasonable probability that, had the evidence been disclosed to the defense, the result of the

proceeding would have been different.T If discovery of documentary evidence is sought, it must

appear that the documents are relevant to the subject matter of the inquiry and that the request is

reasonable.8 Article 46, UCMJ does not obviate an Accused's requirement to demonstrate the

necessity of evidence or assistance beyond what is already at hand. e Military courts have

rejected the notion that the mere prospect of finding relevant and necessary evidence satisfies the

requirement for showing relevance and necessity.l0

b. Base Access Information.

i. Gate guard information. The Government previously discovered information from the

Defense Biometric Identification System (DBIDS) to the Defense but the Defense Motion at 4

identifies a new piece of information. That new information is the names of all gate guards who

may have taken information from  This request is purely speculative and is asking the Court

a United States v. Graner,69 M.J. 104,107 (C.A.A.F. 2010) (quoting I John Henry Wigmore, Evidence in Trials at
Common Law 655 @eter Tillers rev. 1983) ("[n]one but facts having rational probative value are admissible.").
s Franchia,32 C.M.R. 315,320 (1962). (The "availability of the machinery for extensive discovery in the military
justice practice does not entitle the Accused to use the machinery for improper purposes... or to engage in an
impermissible general fishing expedition.")
6 Uniled States v. Morris, 52 M.J. 193, 197 (C.A.A.F. 1999).
7 See United States v. Bagley,473 U.S. 667,682 (1985).
8 Uniled States v. Franchia, 32 C.M.R. at32l See also Rules 16, l7(c), Federal Rules of Criminal Procedure, and
Rule 34, Federal Rules of Civil Procedure.
e See United States v. Hutchins, 2018 CCA LEXIS 3l (N-M Ct. Crim. App. Jan 29,2018).
10 See Franchia. l3 U.S.C.M.A.at320.
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to compel discovery based on the mere prospect of finding relevant and necessary evidence.ll

The Defense cannot know where the examination of the requested files may take them, which

indicates that this is an impermissible general "fishing expedition."12 This speculation is

supported by the lack ofevidence presented by the Defense that a gate guard even recorded

information. In fact, enclosure (9) specifically addresses base access. In her 9 October

2020 intewiew, states that no one ever checked her identification, likely because she has not

reached the age to obtain a driver's license, and that she was told, by the Accused, to

misrepresent the status of her identification. Hence, any information related by the victim to the

gate guards cannot be relied upon. Additionally, that information is inadmissible as hearsay so it

cannot be material to the presentation of the Defense case.

i. Government action in relation to this prospective information. Since receiving the

Defense Motion that specifically asks for gate guard information, the Govemment has

deciphered that to mean that the Defense desires gate guard duty rosters for approximately 60

days. Those duty rosters may include a good deal of private identifying information that is not

relevant and hundreds of names that the Defense will have to filter through in order to find a

needle in a haystack. Therefore, the Government has requested that NCIS address this issue with

the Provost Marshal's Office by taking the following steps: (l) determine whether there it is

practice for gate guards to record the information of individuals; (2) determine where this

information is recorded; (3) obtain a copy of any relevant recorded information, and; (4) identify

the gate guard who made the entry into the record keeping system. This proposed solution limits

the disclosure of private information and limits the number of irrelevant interviews the Defense

will need to conduct.

tt See Franchiaat320.
t2 Id.
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c. No such information is in the possession of the Government. The

Government has used all tools, pursuant to R.C.M. 703A, available to acquire this information

and will discover upon the Defense.13

d. Photos of Messages/Social Media Conversations.

i. All media communications between allesed victims and the Accused.

This request fails to describe with any specificity the items to be produced in that there

are hundreds if not more media applications that may contain portions of conversations. Further

frustrating this request, is the fact that the Defense is asking for content governed by the Stored

Communications Actra in that these are electronic communications. The Defense also fails to

make a showing that rises to the level required by R.C.M .703{to obtain a warrant.

However, it is the broadness of this request that the Government objects to. Thus, the

Government agrees with the Defense that certain communications shall be discovered upon the

Defense. Since receiving the 8 January 2021 Discovery Request, the Government discovered the

text messages between the Accused and who is a named victim in a separate court-martial

pending against the Accused, and, if any, the Government will locate and provide the text

message conversations with as soon as possible.

e. Cell Phone Extraction and Non-Picture Discoverv.

In this case, two specifications allege production and possession of child pornography.

SA has shown those images to the Defense so this is not a situation where the

Government is simply proffering that there is contraband on the electronic devices.

13 See Enclosures (2-4).
t4 l8 U.S.C. $ 2701 et. seq.



i. NCIS Agent in room durine inspection. Certain safeguards must remain in place to

ensure the original contraband evidence is not copied, altered, or destroyed.l5 Although the

Government believes that the Defense Counsel would never intentionally be a party to any of

those things, SA presence is part of his job. His secondary purpose in being there is to

facilitate the Defense's opportunity to make copies of specific items that the Defense identifies

as being relevant and necessary to their preparation. The Defense assertion that his presence

negates the ability to inspect documents and files is off-base. If the Defense needs a space for

confidential conversation, they need only askto be escorted to such a space. The evidence room

for all the digital contraband at NCIS is not the place for such strategic discussions.

ii. Evidence that proves the innocence of the Accused.

The Defense fails to sufficiently describe, in any of its Discovery requests or the motion,

any item that would serve this purpose. The Government would immediately turn over any

exculpatory evidence.

iii. Accused's Phonebook/Contact List. As the Defense Motion is the first time the

Government has been asked for this information. NCIS has been asked to immediatelv extract

this information from the phone so that it may be discovered upon the Defense.

iv. These specifically identified files have

already been discovered upon the Defense. No other documentation has been described with

enough detail to allow the Government to locate it.

f. Alleeed Victim Ce

The Defense has failed to show that relevant and necessary information is likely to be

located on the victims' cellular devices. However. even if the Defense made a sufficient

l8 U.S.C. $ 3s09(m).

8

15 Copying for the Defense is specifically prohibited by
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showing for exculpatory information as it alludes to in the Defense Motion atT,that showing

falls short of the requirements to seize the property of an American citizen. R.C.M. 703A(b)

requires probable cause that the information sought contains evidence of a crime. There is no

such showing of probable cause here.

g nformation (School Records and Aeent Notes).

i School Records.

To date, the Defense has not complied with R.C.M. 703(f)'s requirement to include a

description that show these record's relevance and necessity. The Defense further fails to make a

showing that these records exist and where they might be located. For these reasons, the

Government should not be forced to go on a fishing expedition to potentially find and tum over

irrelevant documents.

To supplement the Defense's Third and Fifth Requests for Discovery, the Defense's

Motion states the relevance relates to corroborating or disproving her text message assertions.

First, these text messages are hearsay and inadmissible. Second, birth certificate was

discovered upon the defense at BS I 18. This birth certificate serves the same purpose to

disprove the text message assertion related to age. Next,  assertion related to educational

status is irrelevant on its face but even more so when there is no evidence before the Court that

makes it reasonable for a old to have already graduated from high school. Finally, any

assertion that this material is needed in order to impeach at trial is confused. If the

statements to the Accused were a lie, they should be the impeachment material rather than the

school records that will match the birth certificate. Thus. the Defense has evidence at hand that

AE X(l
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will serve the same purpose and the records serve no additional purpose.16 In which case, the

Court should deny the request.

ii. Agent Notes from Im Only Special Agen took notes and

those will be discovered upon Defense by the date of the Article 39(a) hearing.

h. Attestine Certificates. The Facebook attesting certificate will be discovered upon

Defense by the date of the Article 39(a) hearing. The Government is attempting to locate the

attesting certificate in the warrant returns but will request from the company if

necessary.

7. Evidence.

The Government offers enclosures one through nine in support of its motion:

(Enclosure l)- Discovery delivery dtd23 Oct20
(Enclosure 2)- Application for Court Order dtd 1 Sep 20
(Enclosure 3)- Court Order dtd 2 Sep 20
(Enclosure 4)- NCIS email to dtd 20 Jan2l
(Enclosure 5)- Discovery delivery dtd 5 Nov 20
(Enclosure 6)- Discovery delivery dtd 5 Jan 21

(Enclosure 7)- Discovery delivery dtd 15 Jan2l
(Enclosure 8)- Government Discovery Response dtd23 Nov 20
(Enclosure 9)- NCIS Summary of 9 Oct 20 Interview with 

8. ReliefRequested.

The Government respectfully requests that the Court deny all outstanding discovery

requests by the Defense.

9. Argument.

The Government requests oral argument.

Major, U.S. Marine Corps
Trial Counsel

P. X:DUNCAN

t6 Hutchins.20l8 CCA LEXIS at 157.

10



* * * * {. * t * * {r * * * * * * * * * * * * * * t !F * r} * !F d. :F rt rt * {. !F * *,1. * * * r* !N. * * * rf *

Certifrcate of Service

I hereby attest that I electronically served a copy of the foregoing motion on the court and

opposing counsel via email on22 January 2021.

Major, U.S. Marine Corps
Trial Counsel
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V.

Holben, Kevin C.
Lance Corporal (E-3)
U.S. Marine Corps

DEFENSE MOTION
TO COMPEL PRODUCTION

OF WITNESSES

15 Jan202l

MOTION

Pursuant to 10 U.S.C. $ 846, Article 46, Uniform Code of Military Justice, and Rule for

Courts-Martial703, as well as the Sixth Amendment to the U.S. Constitution, the defense moves

this Court to compel production of Sgt  Sgt Cpl

Cpl  Sgt

BURDEN

The Defense, as the moving party, bears the burden of persuasion and the burden of proof

on any factual issue the resolution of which is necessary to decide the motion by a preponderance

of the evidence. R.C.M. 905(c).

FACTS

l. On 14 December 2020,the Defense requested that the Government produce the
aforementioned witnesses, among others. (Encl. 1)

2. On 8 January 2021, the Government responded, approving three of the thirteen requested
witnesses. (Encl. 2)

3. The following table is provided to summarize lhe status of the witnesses Defense requests to
be compelled bv this Court:

Defense Request Government Response
Sergeant SMC
(1) Phone Number:
(2) Location: Cherry Point, NC
(3) Synopsis of expected testimony: Sergeant

was one of the first resoonders to an

Sergeant  USMC. Sergeant
testimony is not relevant to the

charsed offenses.

##



incident involving Lance Corporal Holben and a
named victim, Sergeant

interacted directly with including
discussions about charged events. These

discussions included the age of  This
information is necessarv and relevant to the
charsed offenses.
Serseant USMC
(1) Phone Number
(2) Location: Cherry Point, NC
(3)Synopsis of expected testimony: Sergeant

picked up from the in
January of 2020 and she made statements to him
that Defense requires to forward its theory of the
case. This information is necessary and relevant to
the charsed offenses.

Sergeant USMC. Sergeant
testimony is not relevant to the charged

offenses.

Lance Corporal USMC
( 1 )Phone Number:
(2)Location: Cherry Point, NC
(3)Synopsis of expected testimony: Lance
Corporal was one of the first responders to
an incident involving Lance Corporal Holben and
a named victim, Lance Corporal
interacted directly with  including discussions
about charged events. These discussions included
the age of  This information is necessary and
relevant to the charsed offenses.

Corporal USMC. Corporal 
testimony is not relevant to the charged offenses.

Lance Cornoral USMC
( 1 )Phone Number:
(2)Location: Cherry Point, NC
(3)Synopsis of expected testimony: Lance
Corporal  was one of the first responders to
an incident involving Lance Corporal Holben and
a named victim,  Lance Corporal 
interacted directly with  including discussions
about charged events. These discussions included
the age of  In addition, Lance Corporal 
was shown the of  at the time of
the charged offenses. This information is
necessary and relevant to the charged offenses.

Corporal USMC. Corporal
 testimony is not relevant to the charged

offenses.

Serseant USMC
( 1 )E-mail address :
(2)Location: Cherry Point, NC
(3)Synopsis of expected testimony: Sergeant

 saw the of one of the
named victim,  at the charged time period,
Sergeant  will testify as to the age

displaved on 

Sergeant USMC. Sergeant
 testimony is not relevant to the charged

offenses.

Ms. Civilian
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( 1 )Phone number:
(2)Location: Cumberland, Maryland
(3)Synopsis of expected testimony: She is the

and can testify as a percipient
witness regarding her interactions with 
specifically, statements  made to her about her
age. She is relevant and necessary at trial for
defense to oursue theories ofits case.

Ms. Civ. Ms.
testimony is not relevant to the charged

offenses.

Ms. Civilian
( I )Phone number:
(2)Location: Cumberland, Maryland
(3)Synopsis of expected testimony: Ms.  is

of Lance Corporal Holben. Ms.  has
had direct contact with a named victim  This
includes information regarding the age of  In
addition. she has known victim  since she

was old. Ms.  is relevant and
necessary for defense to pursue theories ofthe
case at trial.

Ms. Civ. Ms.  testimony is
not relevant to the charsed offenses.

LAW

The Sixth Amendment to the U.S Constitution provides that "[i]n all criminal

prosecutions, the accused shall enjoy the right [...] to have compulsory process for obtaining

witnesses in his favor." U.S. Const. amend. VI, cl. 7. This right is "well established in military

law and has been guarded by [our highest Court]." United States v. Hinton, 2l M.J . 267 , 269

(C.M.A. 1986) (citing united States v. Carpenter, 7 M.J. 384 (C.M.A. 1976; United States v.

Iturralde-Aponte, I M.J. 196 (C.M.A. 1975)). Consistent with the constitutional mandate, the

prosecution and the defense at a court-martial "shall have equal opportunity to obtain witnesses

and evidence, including the benefit of compulsory process," R.C.M. 703(a), and "[e]ach party is

entitled to the production of any witness whose testimony on a matter in issue on the merits or on

an interlocutory question would be relevant and necessary." R.C.M. 703(bXl) (emphasis

added). Further, according to R.C.M. 703(b)(2), fe]ach party is entitled to the production of a

witness whose testimony on sentencing is required under R.C.M. l00i(f).
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Evidence is relevant when it has "any tendency to make the existence of any fact more

probable or less probable than it would be without the evidence; and the fact is of consequence to

the determination of the action." Mil. R. Evid. 401. Evidence is necessary when it is not

cumulative and would contribute to a party's presentation of the case in some positive way on a

matter in issue. R.C.M. 703(bX1), Discussion, Manual for Courts-Martial, United States (2019

ed.); see United States v. Williams, 3 M.J. 239 (C.M.A. 1977). In determining whether a

requested witness' testimony is cumulative of a witness whose appearance at trial is assured, the

military judge should consider: whether the requested witness' credibility is greater than that of

the attending witness; whether the testimony of the requested witness is relevant to the accused

with respect to character traits or other evidence observed during a different time period from the

attending witness; and whether there is any benefit to the accused from having an additional

witness say the same thing other witnesses have said. United States v. Jones,2O M.J. 979,927

(N-M. Ct. Crim. App. 1985) (internal citations omitted). If the court determines that a defense

witness is cumulative. the Defense is entitled to choose which of the cumulative witnesses it

desires to call. United States v. Harmon,40 M.J. 107, i08 (C.A.A.F. 1994).

An accused's "right to present his own witnesses to establish a defense" is a

"fundamental element of due process of law." United States v. McAllister, 64 M.J.248,249

(C.A.A.F. 2007) (quoting Washington v. Texas,388 U.S. 14, 19 (1967)). Therefore, his

"opportunity to obtain witness and other evidence" must be equal to the Government's. United

States v. Warner,62MJ.174,118 (C.A.A.F. 2005) (internal quotation marks omitted).

The court-martial rules which implement these rights require that in order to obtain

witnesses for trial, the Defense must first submit a request to trial counsel. R.C.M. 703(c)(2).

The request must include the witness' name, telephone number if known, and address or location
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of the witness "such that the witness can be found upon the exercise of due diligence." R.C.M.

703(c)(2)(B). It must also include a synopsis of the witness' expected testimony. Id. If the trial

counsel contends that production is not required under the rule, the Defense may submit the

matter to the military judge. R.C.M. 703(c)(2)(D). If the military judge grants the motion, trial

counsel "shall produce the witness or the proceedings shall be abated." 1d. These same

procedures apply to the production of evidence. R.C.M. 703(f). The presence of witnesses not on

active duty and evidence not under control of the Government may be obtained by a subpoena

issued by the trial counsel. R.C.M. 703(gX3).

ARGUMENT

Sereeant  USMC

Sergeant is relevant and necessary at trial to the charged offenses. The

Accused is charged with five (5) specifications of Sexual Abuse of a Child in regards to  Sgt

is an essential witness in that he will provide testimony regarding his interactions

with the alleged victim of sexual abuse-on or about the date of the charged offenses-that

provides the Accused the defense of mistake of fact as to age. Specifically, on or about

January 2020, Sgi  was at the on board Marine Corps Air Station

Cheny Point, NC with  the Accused, and various other Marines. At that time, made

verbal assertions that 1) she was of age; 2) a Marine Corps Order said that the age of

majority was old; and 3) she should be able to spend the night with the Accused at the

based on the first two assertions. Further, when Sgt saw a tattoo on

arm, he initially believed her to be older than because he is from Washington State,

where the law requires a minor under the age of 18 to get parental consent before receiving a

tattoo.
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Sereeant USMC

Sergeant is relevant and necessary at trial to the charged offenses. The

Accused is charged with five (5) specifications of Sexual Abuse of a Child in regards to  Sgt

is an essential witness in that he will provide testimony regarding his interactions with

 the alleged victim of sexual abuse----on or about the date of the charged offenses-that

provides the Accused the defense of mistake of fact as to  age. Specifically, on or about

January 2020, S* was at the  on board Marine Corps Air Station Cherry

Point, NC with the Accused, and Sg  At that time, made verbal assertions

that 1) she was of age; 2) a Marine Corps Order said that the age of majority was

years old; and 3) she should be able to spend the night with the Accused at the 

based on the first two assertions. Further, pulled the Marine Corps Order up on her smart

phone and showed Sgl for his review.

Corporal USMC

Corporal is relevant and necessary at trial to the charged offenses. The Accused

is charged with five (5) specifications of Sexual Abuse of a Child in regards to Cpl  is

an essential witness in that he will provide testimony regarding his interactions with the

alleged victim of sexual abuse---rcn or about the date of the charged offenses-that provides the

Accused the defense of mistake of fact as to age. Specifically, on or about January 2020,

Cpl was asked by to pick her up at the through the Instagram

messaging application. Cpl and Cpl then drove to the  and picked

her up. Cpl  originally believed years old, until  told him and Cpl 

that she was years of age.

Corporal  USMC

AB X\V



Corporal is relevant and necessary at trial to the charged offenses. The

Accused is charged with five (5) specifications of Sexual Abuse of a Child in regards to

Cpl is an essential witness in that he will provide testimony regarding his interactions

with the alleged victim of sexual abuse----on or about the date of the charged offenses-that

provides the Accused the defense of mistake of fact as to  age. Specifically, on or about

January 2020, Cpl was messaged concurrently with Cpl  by who asked them

to pick her up at the  Cpl  and Cpl  then drove to the

and picked her up. While in the car, told Cpl  and Cpl  that she was years of

age. Further, Cpl  recalls that a week or two before that day, he was at the 

with the Accused and Cpl  recalls that  showed him her smart phone. On the

display, he saw a message between her and Sgt  on the

wherein she was attempting to sell Sgt  Cpl  believes that

 showed him the message because the Accused knew Sgt thought the

situation was amusing.

Serseant  USMC

Sergeant  is relevant and necessary at trial to the charged offenses. The

Accused is charged with five (5) specifications of Sexual Abuse of a Child in regards to  Sgt

 is an essential witness in that he will provide testimony regarding his interactions with

online profile on or about the date of the charged offenses. This interaction provides

additional evidence supporting the defense of mistake of fact as to age. Specifically, on or

about early 2020, Sgt approach the Accused-whom he previously knew-about seeing

the Accused's name attached to the profile of a fernale with long dark hair on an electronic smart

phone application. Sgt recalls that he saw the name on the profile as being 79 or 20
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years old. When Sgt  asked the Accused why his name was on a female's profile, the

Accused replied that the female was his girlfriend. At the time, the Accused was dating

and when confronted by Sgt regarding the profile, the Accused was referring to the

woman in the profile as

Ms. Civilian

Ms. is relevant and necessary attrial to the charged offenses.

The Accused is charged with five (5) specifications of Sexual Abuse of a Child in regards to

Ms is an essential witness in that she will provide testimony that provides additional

evidence supporting the defense of mistake of fact as to age

of the Accused. She recalls that the Accused and visited

in one time in early 2020. Ms. recalls being in the same room

as  and a male named . When

was not surprised by this answer because

looked to be that age at the time.

Ms. Civilian

 is relevant and necessary at trial to the charged offenses. The Accused is

charged with five (5) specifications of Sexual Abuse of a Child in regards to  is

an essential witness in that she will provide testimony that provides additional evidence

supporting the defense of mistake of fact as to age. Ms.  She

recalls in early 2020having a telephone conversation with  utilizing Ms. 

phone. Ms.  recalls stating that she was

RELIEF REOUBSTED

AE X\V ,
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The Defense moves the Court to order the Government produce Sgt

Sg Cpl Cpl Sgt  Ms.

and Ms.  as necessary defense witnesses at trial.

EVIDENCE AND HEARING

In support of this motion, the Defense offers the following enclosed exhibits:

1. Defense Witness Request dtd 14 Dec 2020;

2. Govemment Response to Def. Wit. Req dtd 8 Jan 2021:

3. Email Correspondence of Sgt dtd T4 Jan2I;

4. Email Correspondence of Sgt

5. Email Correspondence of Cpl  dtd 15 Jan2l;

6. Email Correspondence of Cpl  dtd 14 Ian2I;

7. Email Correspondence of Sgt 

8. Email Correspondence of dtd 15 Jan2l;

9. Email Correspondence of 

Defense will supplement outstanding Email Correspondence at its earliest opportunity.

If this motion is opposed by the Government, and pursuant to R.C.M. 905(h), the Defense

requests an Article 39(a) session to present oral argument and evidence.

B. A. DI-INHAM
Captain, U.S. Marine Corps
Defense Counsel

* * * + + 
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Certificate of Service
I certify that I have served a true copy (via e-mail) of the above on the Navy-Marine Corps Trial
Judiciary, Eastern Judicial Circuit, and Trial Counsel on 15 January 202I.
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B. A. DUNHAM
Captain, U.S. Marine Corps
Defense Counsel
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GENERAL COURT MARTIAL
NAVY AND MARINE CORPS TRIAL JUDICIARY

EASTERN JUDICIAL CIRCUIT

LINITED STATES GOVERNMENT RESPONSE TO
DEFENSE MOTION FOR APPROPRIATE
RELIEF

(Motion to Compel Witness Production)

Holben, Kevin
Lance Corporal
U.S. Marine Corps Date:22 January 2021

1. Nature of Motion: The government responds to the defense motion for appropriate

relief and requests the court deny the defense motion.

2. Burden of Proof: Pursuant to R.C.M. 905(c), the defense, as the moving party, bears the

burden ofpersuasion by a preponderance ofthe evidence.

3. Statement of Facts:

a. The govemment incorporates the defense's statement of facts.

Law:

M.R.E. 401 states that relevant evidence means "evidence having any tendency to make

the existence of a fact of consequence to the determination of the action more probable or less

probable than it would be without the evidence." Pursuant to the discussion provided within

R.C.M. 703 (referencing M.R.E. 401), "relevant testimony is deemed necessary when it is not

cumulative, and when it would contribute to a party's presentation of the case in some positive

way." Under M.R.E. 403, relevant evidence may still be excluded "if its probative value is

substantially outweighed by a danger of unfair prejudice, confusing the issues, misleading the

members, undue delay, wasting time, or needlessly presenting cumulative evidence."

Under R.C.M. 703, the standard to determine whether a witness will be produced is

whether the witness is relevant and necessary. Whether to produce the personal attendance of a
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material witness is within the discretion of the military judge. U.S. v. Tangpuz,5 M.J. 426

(C.M.A. 1978). The following are a list of factors that should be considered by a military judge

when determining whether production is necessary:

"(1) the issues involved in the case and the importance of the requested
witness to those issues; (2) whether the witness was desired on the merits or on
sentencing; (3) whether the witness' testimony would be "merely cumulative;" (4)
the availability of alternatives to the personal appearance of the witness such as

depositions, interrogatories, or previous testimony; (5) the unavailability of the
witness, such as that occasioned by nonamenability to the court's process; (6)
whether or not the requested witness is in the armed forces and/or subject to
military orders, (7) the effect that a military witness' absence will have on his or
her unit and whether that absence will adversely affect the accomplishment of an

important military mission or cause manifest injury to the service."

U.9. v. Allen,3l M.J. 572,610-6ll CN.M.C.C.A. 1990).

The issue of cumulativeness is another matter to consider in addition to necessity.
To determine if a witness is cumulative, the following questions should be considered:

(1) Is the credibility and demeanor of the requested witness greater than that of
the attending witness? (2) Is the testimony of the requested witness relevant to the
accused with respect to character traits or other material evidence observed during
periods of time different than that of attending witnesses? (3) Will any benefit
accrue to the accused from an additional witness saying the same thing that other
witnesses have already said?... A military judge must be careful, however, not to
confuse cumulativeness with corroboration -- the latter having the potential for
"important impact" on the factfinder at trial."

United States v. Allen,3l M.J. 572,610 N.M.C.M.R. 1990).

5. Discussion:

The additional granting of Sergeant (Sgt)

should be denied

because these witnesses are not relevant and necessarv.

Sgt should be denied because they

are not relevant and necessary witnesses. For the purposes of this court-martial, their testimony

does not make a fact of consequence more or less probable. What may have told them about



her age is not relevant to the charged offenses. Moreover, how old these witnesses thought

was is not relevant to the charged offenses. What is relevant is what the accused reasonably

believed age to be, not what these witnesses believed. Therefore, none of these witnesses

should be produced.

Sgt  should be denied because he is not a relevant and necessary witness. What he

may have read on about her age does not make a fact of consequence more

or less probable. For similar reasons cited above, it does not matter how old Sgt thought

was. Thus, Sgt  should not be produced.

Ms.  and Ms.  are also not relevant and necessary

witnesses. What may have said about her age to these witnesses does not make a fact of

consequence more or less probable, nor is that information relevant to the charged offenses.

Therefore, should not be produced.

Finally, these witnesses should not be produced because all of them would testify to

inadmissible hearsay. stating her age is an out of court statement offered for the truth of the

matter asserted. Similarly,  age is also functionally hearsay as entering an age

into a dating app profile is the profile owner's way of proclaiming to the app viewer,"I am _

years old." That, too, is an out of court statement offered for the truth of the maffer asserted and

should not be admissible.

In the event the court finds these witnesses are relevant and that stating her age is

not hearsay, production of all of these witnesses is cumulative under-,4llen and M.R.E. 403, and

the government asks the court not to order production of all six witnesses who will say the same

or similar things, i.e.,  said she was a certain age.
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6. Relief Requested: The government requests the court to deny the defense motion to

compel witness production.

7. Evidence: None.

8. Witnesses: None.

9. Oral Argument: The government requests oral argument.

M. S. Savarese
Major, U.S. Marine Corps
Trial Counsel
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Certificate of Service

I certiff that I caused this response to be served on the court and opposing counsel via
electronic mail on 22 Januarv 202I.

M. S. Savarese
Major, U.S. Marine Corps
Trial Counsel
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NAVY-MARINE CORPS TRIAL JUDICIARY
EASTERN JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

UNITED STATES

DEFENSE MOTION IN LIMINE TO
EXCLUDE EVIDENCE UNDER

M.R.E.4l4
KEVIN HOLBEN
Lance Corporal

USMC 15 January 2020

MOTION

Pursuant to Rule for Court-Martial (R.C.M.) 906(bX13) and Military Rules of Evidence

(M.R.E.) 414 and 403, the Defense respectfully requests that the Court exclude evidence of

uncharged misconduct the Govemment may attempt to admit at trial. As part of this motion, we

will be requesting to respond to the Government's intended filing of 15 January 2021.

Summary

Lance Corporal Kevin Holben, U.S. Marine Corps, is charged with violations ofArticles

120b and 134 of the Uniform Code of Military Justice (UCMJ) for sexual assault of a child,

sexual abuse of three children, and child pornography. The Government filed notice pursuant to

M.R.E. 414. The evidence contained in that notice should not be admissible due to insufficient

specificity in the acts contained within, and a lack of stated purpose for that evidence.

Facts

(1) On 2 November 2020, Additional Charge Sheet I was preferred in the case of U.S. v.

Holben.

(2) On 1 8 Novemb er 2020, a Trial Management Order (TMO) was signed for the case of

U.S. v. Lance Corporal Holben.
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(3) On 8 January 202l,the Government submitted notice under M.R.E. 414.

(4) On 72 January 2027, the Government submitted slightly updated notice under M.R.E.

4r4.

(5) On 14 January 202l,Defense Counsel e-mailed Trial Counsel regarding the

Govemment's M.R.E. 404(b) and M.R.E.414 notice.

(6) On l4 January 202l,the Trial Counsel responded to the Defense Counsel e-mail

indicating the Government would be submitting a motion to clarify their position.

Burden ofProof

Pursuant to R.C.M. 905(c), the burden of proof is a preponderance of the evidence

standard and it rests on the Govemment as the proponent of the evidence.

Applicable Law

M.R.E. 414 finds its genesis in the Molent Crime Control and Law EnforcementAct of

1994, Pub. L. No. 103-322,108 Stat. 1796,the goal of which was to assist in:

"The protection of the public from rapists and child molesters, and is justified by the

distinctive characteristics of the cases it will affect. In child molestation cases, for

example, a history of similar acts tends to be exceptionally probative because it shows an

unusual disposition of defendant-a sexual or sadosexual interest in children-that

simply does not exist in ordinary people. Moreover, such cases require reliance on child

victims whose credibility can readily be attacked in the absence of substantial

corroboration. In such cases, there is a compelling public interest in admitting all

significant evidence that will illumine the credibility of the charge."
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140 Cong. Rec. H8968-01, at H8991 (daily ed. Apr. 19,1994) (statement of Rep.

Molinari).

"In a court-martial proceeding in which the accused is charged with an act of child

molestation, the military judge may admit evidence that the accused committed any other offense

of child molestation. The evidence may be considered on any matter to which it is relevant."

M.R.E. 414(a). Under the rule, "child" means a person under age and "child molestation"

includes any conduct prohibited by Article 120b, UCMJ. M.R.E. 414(d).

Admission of evidence under M.R.E. 414 requires a two-step analysis. First, the military

judge must make three threshold findings: (1) whether the accused is charged with an act of child

molestation as defined by M.R.E. 414(a); (2) whether the proffered evidence is evidence of his

commission of another offense of child molestation as defined by the rule; and (3) whether the

evidence is relevant under M.R.E. 401 and M.R.E. 402. United States v. Bare.65 M.J. 35.36

(c.A.A.F.2007).

Once the three threshold factors are met, the military judge must then apply a balancing

test under M.R.E. 403. Id. "The importance of careful balancing arises from the potential for

undue prejudice that is inevitably present when dealing with propensity evidence." United States

v. James,63 M.J. 2I7,222 (C.A.A.F. 2006). Inthe M.R.E.4l4 context, the M.R.E.403

balancing test should be applied in light of the "strong legislative judgment that evidence of prior

sexual offenses should ordinarily be admissible" United States v. Wright,53 M.J. 476,482

(C.A.A.F. 2000) and the "general presumption in favor of admission." United States v. Ediger,

68 M.J. 243,248 (C.A.A.F. 2010). The following factors should be considered to determine

whether the evidence's probative value is substantially outweighed by the danger of unfair



prejudice: strength of proof of the prior act, probative weight of the evidence, potential for less

prejudicial evidence, distraction of the fact-finder, time needed for proof of the prior conduct,

temporal proximity, frequency of the acts, presence or lack of intervening circumstances, and the

relationship between the parties. United States v. Berry,6l M.J. 91,95 (C.A.A.F. 2005).

In United States v. Hills the Court wrote, "Neither the text of M.R.E. 413 nor the

legislative history of its federal counterpart suggests that the rule was intended to permit the

government to show propensity by relying on the very acts the government needs to prove

beyond a reasonable doubt in the same case." United States v. Hills,75 M.J. 350,352 (C.A.A.F.

2016). The Court went on to clarify with the words, "While M.R.E. 413 was intended to permit

the members to consider the testimony of other victims with respect to an accused's past sexual

offenses, see Karp, supra, at2T,there is no indication that M.R.E. 413 was intended to bolster

the credibility of the named victim through inferences drawn from the same allegations of the

same named victim." United States v. Hills,75 M.J. 350, 355 (C.A.A.F. 2016). Additionally

important was the phrase, "It is antithetical to the presumption of innocence to suggest that

conduct of which an accused is presumed innocent may be used to show a propensity to have

committed other conduct of which he is presumed innocent." United States v. Hills,75 M.J. 350,

3s6 (C.A.A.F.2016).

Argument

At this time the Government has failed to fully identify the specific acts that are at issue

under M.R.E 474, or the intended use under the rule. Based on the enclosed e-mail exchange

between Defense Counsel and Trial Counsel on 14 January 2021, it is the Defense's

understanding that the Government will be filing a motion on 15 January 2021to clarify their



position. The Defense has filed this motion in good faith to demonstrate willingness to comply

with the Court deadline set for 15 January 2021to file the first round of motions. To that end we

have provided applicable case law found to date on the relevant matters of M.R.E. 414 readily

undorstood by Defense based on the Government's notice.

Request for Relief

The Defense intends to file a response to the Government's motion on the TMO deadline

of 15 February 2021. At that time, having considered the Government's positon on the purpose

of the evidence, we will submit the requested relief.

The Defense requests oral argument.

I. L. German
Major, USMC
Detailed Defense Counsel
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CERTIFICATE OF SERVICE

I hereby certi$ that a copy of this motion was served on Trial Counsel and the Court on 15

Januanr 2021.

Major, USMC
Detailed Defense Counsel
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NAVY-MARINE CORPS TRIAL JUDICIARY
EASTERN JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

LINITED STATES GOVERNMENT MOTION FOR
PRELIMINARY RULING ON THE

ADMISSIBILITY OF CERTAIN MIL. R.

EVID. 414(B) EVIDENCE
KE,VIN C. HOLBEN
LANCE CORPORAL
U. S. Marine Corps 15 January 2021

1. Nature of Motion.

Pursuant to Rule for Courts-Martial (R.C.M.) 906(bX13), the Government moves the

Court to rule on the admissibility of certain Military Rules of Evidence (M.R.E.) 414(b)

evidence.

2. Burden of Persuasion.

The burden of persuasion is on the Government as the moving party

R.c.M. eos(c)(2)(A).

3. Ouestion Presented.

accordance with

Extrinsic evidence used to show propensity of the accused to commit the charges of the

current case is generally prohibited. However, M.R.E. 414 specifically allows for an exception to

the rule in cases of child molestation. Here, the accused is charged with acts of child molestation

and the proffered evidence of extrinsic similar acts of child molestation should be admitted for

any relevant use, including to show propensity of the accused.

4. Summary of Facts.

a. On 8 January 2021, in accordance with the Trial Management Order, the Government

provided timely notice pursuant to Mil. R. Evid. 414(b) that it intended to offer evidence

of similar crimes in this child-molestation case durins the prosecution's case-in-chief for



a permitted evidentiary purpose. A supplement to the government's notice was provided

on 12 January 2021. (Enclosure l)

b. Charges were preferred against the Accused in this case on 9 August 2020. The charges

consisted of eight specifications of violating of Art. 120b, UCMJ, and 2 specifications of

violating Art. 734, UCMJ.

c. Additional charges were preferred against the accused on 2 November 2020. The charges

consisted of five specifications of violating Art. 120b, UCMJ, and one specification of

violating Art. 128b, UCMJ.

d. Evidence relating to child molestation on the additional charge sheet are included in the

M.R.E. 414(b) notice provided 12 January 2027.

e. The accused was arraigned in this case on l0 November 2020.

f. All relevant evidence held by the government in this case was properly discovered to the

accused.

Facts Related to Sexual Acts with

a.  date of birth is

b. informed accused of her age when they met. She was old at the time.

c. Accused had sexual intercourse with  at his residence'in while

old.

d. Accused committed a sexual act on by engaging in oral sex with her by penetrating

her mouth with his oenis.

Facts Related to Sexual Acts with

e. On26 October 2020,Det Allegany County Sheriff s Office (ACSO)

interviewed

AE XIX
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I.

J

date of birth is She was old atthe time of her

interactions with the accused.

Accused had sexual intercourse with at his house , at or near that

involved his penis entering her vagina.

Accused had oral sex with  at his house, at or near that involved

his penis entering her mouth.

Accused had penetrated vagina with his fingers, at his house, at or near

From 13 October 2019 to 24February 2020, accused exchanged several text messages

with which indicate accused had knowledge was a child, to include but not

limited to:

i. 

ii. When referred by , accused indicated he did not care about

From 13 October 2079 to 24 February 2020, accused exchanged several text messages

with which indicate accused had committed sexual acts on to include. bur not

limited to:

i. "Okay this is bad to ask buttt when I get back can we fuck some more?" and "You

feel really good;"

ii. "I need cuddles.. kisses... attention... love.. n pussy;"

iii. "We can fuck always? Or? Lol;" and,

iv. "You fr2 Cuz I'll fuck a lot then."

h.

k.

l. On 4 November 2020. accused made a brie call to in which he exolained he



knew a girl by the initials as a friend of (pg 304).

Facts Related to Child Sexual Exploitation of

m. Accused used to gather nude photographs of over the course of their

relationship which he would then sell to individuals on the internet for transfers of money

n. Accused and decided to split profits from selling nude photographs of

o. Accused send  his credit card account and information for that purpose.

Facts Related to Lewd Acts committed on

p. From 19 December 2019 to 24 February 2020,  was

q. From 1 9 December 2019 to 24 F ebruary 2020, accused's was

r. From 19 December 2079 to 24 February 2020, accused messaged via

several messages of a sexual natute to include, but are not limited to:

i. "you know you are cute;"

ii. "lJ gon fuck my shit up?" and,

iii. "I wan fuck."

s. From i9 December 2019 to 24 February 2020, accused exchanged with  via

which indicate an ongoing romantic relationship during that

time to include. but are not limited to:

i. Calling T.T. "baby," and "babe;"

ii. Telling T.T. he loved her;

iii. T.T. calling accused "daddy,"

iv. T.T. telling accused his "dick is amazing," and

AE KI(
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v. Accused making plans to meet at a hotel.

t. From l9 December 2019 to 24February 2020, accused sent t several photographs

and videos of himself masturbating or otherwise exposed genitalia, via or other

application.

Facts Related to Child Sexual Exploitation of

u. On20 February 2020 exchanged nude photographs of herself to the accused via the

per his request was then years of age.

v. On20 February 2020, acatsed sent a video of himself masturbating to

5. Discussion. The government requests that this court rule admissible the evidence of child

molestation of , child molestation of  and sexual exploitation of and under

M.R.E. 414.

Statement of Law

M.R.E. 414(a), Manual For Courts-Martial, United States (2019 ed.), allows for the

admission and consideration of prior uncharged instances of child molestation in any court-

martial where the accused is charged with child molestation for any relevant purpose. Similar to

Rule 413, Rule 414 was intended to liberalizethe admission of character evidence in child

molestation cases when evidence of other similar offenses provide probative value. See Llnited

States v. Bare,65 M.J. 35 (C.A.A.F .2007). Furthermore, the purpose of the rule comes from a

recognition that "In child molestation cases . . . a history of similar acts tends to be,exceptionally

probative because it shows an unusual disposition of defendant-a sexual or sadosexual interest

in children-that simply does not exist in ordinary people." 140 Cong. Rec. H8968-01, at H8991

(daily ed. Apr. 19, 1994) (statement of Rep. Molinari).

Admission of evidence under M.R.E. 414 requires the court's analysis of a five part test.
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See United States v. Myers,5l M.J. 570 O{.M.Ct.App 1999). The court must determine: that (1)

the accused must be charged with offenses that constitute child molestation; (2) the proffered

evidence is evidence of the accused's commission of child molestation; (3) the evidence is

relevant and the fact-finder can reasonably conclude that the accused has committed the prior

child molestation; (4) the probative value of the evidence substantially outweighs the prejudicial

impact; and (5) proper disclosure and notice were provided in a timely manner. Id.; see United

States v. McDonald, 53 M.J.593 OI.M.Ct.Crim.App. 2000); see also United States v. Berry, 67

M.J. 91, 95 (CAAF 2005).

There exists a presumption in favor of admission for Rule 414 evidence. United States v.

Wright,53 M.J. at480 (citing 140 Cong. Rec. H8991 (dailyed. Aug.21,1994)).lnfact,trial

court decisions have been ovefturned for abusing discretion when excluding evidence offered

under M.R.E. 413. See, e.g., United States v. LeCompte,737 F.3d767 (8th Cir. 1997). Following

that presumption, military courts rarely impose restrictions on the use of Rule 414 evidence

outside the Reynolds test discussed below. Any notable exceptions do not apply to this case. See

United States v. Guardado,TT M.J.90 (C.A.A.F.2017) (ruling that charged offenses cannot be

used to prove the accused's guilt of other charged offenses in the same case).

While Rule 414 is a permissive exception to Rule 404, the proffered evidence must still

pass the Reynolds test. United States v. Reynolds,29 M.J. 105, 109 (C.M.A. 1989). The Reynolds

test has three prongs: (1) the evidence reasonably supports a finding that the extrinsic offenses

were committed by the accused; (2) the extrinsic offenses' similarity to the charged offenses

make it more probable that the charged offenses occurred; and (3) the probative value of using

the extrinsic offenses outweighs the danger of unfair prejudice. Id.; Myers,51 M.J. at 580 n.20;

United States v. Green,50 M.J. 835, 838-39 (Army Ct.Crim.App. 1999). The military judge is
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afforded wide discretion in applying Rule 403 and appellate courts ordinarily exercise great

restraint in reviewing such decisions. United States v. Harris, 46 MJ . 22I , 225 (1991). When

applying this test, it is preferable for the military judge to articulate the Rule 403 findings on the

record. However, the military judge is not required to do so. United States v. McDonald, 53 M.J.

593, 595,2000 CCA LEXIS 70, *5-6403; United States v. Acton, 38 M.J. 330,334 (C.M.A.

1993); see also ited States v. Braithwaite,T09 F.2d 1450 (l1th Cir. 1983); United States v.

Potter. 616 F .2d 384 (9th Cir. 1979).

Analysis

Proffered evidence related to sexual acts with  and  are admissible under M.R.E. 414.

Because of their similar nature, the facts regarding sexual acts by the accused to and

share the same analysis. In all instances, the accused initially contacted the victims

virtually, turned the conversation to one of a sexual nature, and committed sexual acts on the

victims who were under the age of at the time, establishing a common pattern of substantial

probative value.

l. The evidence passes the S-prong Myers test, thus M.R.E. 414 applies.

The first question posed by the Myers test is whether the accused is charged with eight

specifications of violating article 120b, UCMJ, for sexual abuse of a child, and two

specifications of violating Article 134 for production of child pornography. Both violations

clearly fall under child molestation as they entail actions as defined by M.R.E. a1a(d)(2). The

second question is whether the proffered evidence supports the fact the accused committed child

molestation extrinsic to this case. The proffered evidence of both minor victims' statements

indicates that both were children under the age of at the time of their relationships with the

accused, that he was aware of their age atthe time, and that he nonetheless engaged in the stated
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sexual conduct with the two child-victims at times and locations distinct from the charged

conduct in this case. Therefore, the proffered evidence clearly indicates evidence ofchild

molestation to  and  Likewise, the victims' statements tend to make the occumence of

the extrinsic child molestation crimes more likely, meeting the third Myers question.

The fourth question is a restatement of the M.R.E. 403 balancing test also required in the

Reynolds analysis. Here, the proffered evidence is on point with the purpose of M.R.E. 414. The

victims' statements are prejudicial only to the extent of their intrinsic nature. Both only state that

the proffered conduct occurred without giving unnecessary details which could potentially be

seen to tip the scale towards undue prejudice.

Lastly, the final Myers question is whether the government provided proper disclosure

and notice in a timely manner. M.R.E. 414(b) requires timely notice occumed per Enclosure 1 on

8 January 2021 . See the supplement provided as Enclosure I . Therefore, all Myers prongs have

been met and M.R.E. 414 applies.

2. The evidence passes the Reynolds test and is therefore admissible.

Three questions must be answered by this court to admit the proffered evidence. First,

that the evidence reasonably supports a finding that the extrinsic offenses were committed by the

accused. Here, the statements offered by the victims specifically name the accused. Therefore,

they supportthe findingthatthe extrinsic offenses were also committed bythe accused. Second,

do the extrinsic offenses' similarity to the charged offenses make it more probable that the

charged offenses occurred? Here, statements indicate nearly identical conductalwhat is

charged in this case with with the only difference of time and place. Likewise, 

statements indicate similar conduct as the extrinsic and intrinsic conduct claimed by

Becausethe evidence is all but identical, itthus indicates apattern of conductormodus operandi
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of the accused, making the charged conduct in this case more likely. This exactly fits the

congressional intent as spoken by Rep. Molinari. Third, the Reynolds test restates a M.R.E. 403

balancing of probative value against undue prejudice. Since the issue has been discussed above it

is thus incorporated here. Therefore, proffered evidence regarding the sexual acts with and

are admissible under M.R.E. 414.

Facts Related to the sexual exploitation of are admissible under M.R.E. 414

1. The evidence passes the S-prong Myers test, thus M.R.E. 414 applies.

The application of the Myers test to extrinsic sexual acts on a child are straightforrvard as

discussed above. Moreover, M.R.E. 414(dX2)(G) specifically includes in the definition of "child

molestation" for the rule "an attempt or conspiracy to engage in conduct" otherwise commonly

referred to as child molestation. Here, the statements of the victims indicate that accused

exhibited a pattern of soliciting and exchanging nude media with the children with the ultimate

goal of making sexual contact with them in the future. This plan was realized per

description of accused's conduct both intrinsic and extrinsic to this case. Proffered evidence

regarding sexual exploitation of  likewise meet the rest of the Myers requirements

per the analysis above.

states that the accused facilitated her participation in the production and sale of child

pornography or erotica. While evidence of any criminal activity is inherently prejudicial in the

instant case that prejudicial effect does not exceed the probative value of establishing a pattern of

the accused's propensity to child molestation. The proffered evidence shows a clear attempt or

conspiracy by the accused to partake in conduct otherwise considered child molestation.

Furthermore, it shows propensity of the accused to target and sexually exploit female children of

a specific age, satisfying the mentioned purpose of the rule.
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2. The evidence passes thb Reynolds test and is therefore admissible.

Again, there is no question here as to whether the accused committed the offenses of the

proffered evidence here because both cite the accused specifically in their

statements. Secondly, the admission of statements which indicate their sexual

exploitation by the accused show propensity of the accused to commit the similar charged

misconduct regarding child molestation and child erotica in this case. Because the evidence goes

toward propensity, it makes the accused's guilt more likely. Third, the Myers discussion of

M.R.E. 403 balancing is incorporated here.

1. The evidence passes the S-prong Myers test, thus M.R.E. 414 applies.

The Myers analysis here is similar to that discussed above regarding sexual exploitation

of  (l) the accused is still charged with child molestation in this case; (2) the proffered

evidence regarding indecent language and indecent exposure committed by the accused upon

 fits under evidence of child molestation per M.R.E. 414(dX2XG) because it shows the

sexual nature of accused's grooming techniques and language with the purpose of getting the

victims,  in this instance, to reciprocate with child porn or erotica, thus, it fits the definition

of child molestation for the purpose of the rule; (3) the proffered evidence is relevant to the fact-

finder in this case because it goes to propensity which makes it more likely the accused

committed child molestation in this case; (4) the nature of the language used is prejudicial but

not so substantially more so than its probative value-its probative value here being motive,

intent, and propensity; and (5) the evidence was timely disclosed and proper notice per 414(b)

was given per Enclosure 1.

2. The evidence passes the Reynolds test and is therefore admissible.

10
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The proffered evidence reasonably supports a finding that the accused committed the

offense. Secondly, the admission of 's statements and  show direct evidence of the

accused's propensity to sexually exploit and eventually molest  Because the evidence goes

toward propensity, it makes the accused's guilt more likely for similar charges in this case.

Lastly, the relevant Myers discussion of M.R.E. 403 balancing is incorporated here.

6. Evidence and Burden of Proof.

The burden to demonstrate admissibility is on the government as the moving party.

R.C.M. 905(c). This motion presents a purely legal question regarding the admissibility of

evidence for which the government offers the following:

(1) Government M.R.E . 414(b) notice dtd 12 January 2027.

(2) 9 October 2020 Recorded Interview of 

(3) 26 October 2020 Recorded Interview of

(4) Text Message Excerpts from Accused and 

(5) Except of Text Message Summary with

(6) Excerpts of with

(7) Images of

(8) Summary of Interview of E.T.

7. Relief Requested. The government requests that the military judge rule that the subject

evidence is admissible at trial per M.R.E. 414.

8. Oral Argument. The government respectfully requests oral argument.

E. T. Sellers
First Lieutenant, U.S. Marine Corps
Trial Counsel
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I served an electronic copy of this motion on Defense Counsel on 15 January 2021.

E. T. Sellers
First Lieutenant, U.S. Marine Corps
Trial Counsel
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NAVY-MARINE CORPS TRIAL JUDICIARY
EASTERN JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

LINITED STATES

DEFENSE RESPONSE TO
GOVERNMENT MOTION TO

PREADMIT M.R.E. 414 EVIDENCEKEVIN HOLBEN
Lance Corporal
USMC 22 Jarnary 2020

MOTION

Pursuant to Rule for Court-Martial (R.C.M.) 906(bX13) and Military Rules of Evidence

(M.R.E.) 414 and 403, the Defense respectfully requests that the Court exclude evidence of

uncharged misconduct the Govemment may attempt to admit at trial.

Summary

Lance Corporal Kevin Holben, U.S. Marine Corps, is charged with violations ofArticles

120b and 134 of the Uniform Code of Military Justice (UCMJ) for sexual assault of a child,

sexual abuse of three children, and child pornography. The Government filed notice pursuanr to

M.R.E. 414. The evidence contained in that notice should not be admissible due to insuflicient

specificity in the acts contained within, and a lack of stated pulpose for that evidence.

Facts

(1) On 2 November 2020, Additional Charge Sheet I was preferred in the case of U.S. v.

Holben.

(2) On 18 November 2020, a Trial Management Order (TMO) was signed for the case of

U.S. v. Lance Corporal Holben. The charges preferred on 2 November 2020 were not

arraiened at that time.
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(3) On 8 January 202I,the Government submitted notice under M.R.E. 414.

(a) On 12 January 202l,the Govemment submitted slightly updated notice under M.R.E.

414.

(5) On l4 January 202l,Defense Counsel e-mailed Trial Counsel regarding the

Government's M.R.E. 404(b) and M.R.E. 414 notice.

(6) On l4 January 202l,the Trial Counsel responded to the Defense Counsel e-mail

indicating the Government would be submitting a motion to clarify their position.

(7) On 15 January 202l,the Government submitted a motion to pre-admit evidence

previously covered in their notice for M.R.E. 414.

(8) The arraignment for the charges preferred on 2 November 2020 is planned for 26 January

2021.

Burden of Proof

Pursuant to R.C.M. 905(c), the burden of pqoof is a preponderance of the evidence

standard and it rests on the Government as the proponent of the evidence.

Applicable Law

As the Defense has previously filed a motion with some case law on this issue, we will

incorporate and adapt the law captured in the first filing.

A. The notice provision under M.R.E. 414, similar to M.R.E 413, is instructive on the matter

of charged offenses. "[W]e noted that the legislative history of M.R.E. 413's federal

counterpart, Fed. R. Evid. 413, suggests that the rule was not designed to apply to charged

conduct." United States v. Hukill,76MJ.2l9,222 (C.A.A.F. 2017).

B. While permissible to introduce M.R.E. 413 and M.R.E. 414 evidence to show propensity,

2
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it is not permissible to bolster the credibility of an alleged victim. "While M.R.E. 413 was

intended to permit the members to consider the testimony of other victims with respect to an

accused's past sexual offenses, see Karp, supra, at 21, there is no indication that M.R.E. 413

was intended to bolster the credibility of the named victim through inferences drawn from the

same allegations of the same named victim." United States v. Hills,75 M.J. 350. 355

(c.A.A.F.2016).

For example, in united states v. Nevarro, the A.F.c.c.A. stated "Based on our

understanding of our superior court's rationale, we must conclude that the military judge abused

her discretion (in that she applied an erroneous view of the law) when she considered that

Appellant molested CNI on other occasions as propensity evidence with respect to the contested

specifications involving CN1. Likewise, we conclude that it was eror to consider that Appellant

molested CN2 on other occasions as propensity evidence with respect to the contested

specifications involving CN2." United States v. Navarro, No. ACM 38790,2016 CCALEXIS

576, at*22 (A.F. Ct. Crim. App. Sep. 29,2016).

C. Since the Government has given notice of acts that are charged and referred to another

court-martial, the event of conviction at this court-martial raises additional concerns. "In

contrast, the instructions in this case invited the members to bootstrap their ultimate

determination of the accused's guilt with respect to one offense using the preponderance of the

evidence burden of proof with respect to another offense. United States v. Hills,75 M.J. 350,

357 (C.A.A.F. 2016). The Defense is cognizant that this section more directly applies to

lowering the standard of proof under M.R.E 413 for an offense at that same court-martial the

members would have to find proof beyond a reasonable doubt. But, the concept of bootstrapping

does have applicability in this case.



In addition, the fact that there will not be a verdict on the M.R.E. 414 offenses at this

court-martial is not dispositive on the issue. Looking at a similar concept the Court stated, "It

simply does not follow that because an individual was acquitted of a specification that evidence

of that specification was not used as improper propensity evidence and therefore had no effect on

the verdict." United States v. Guardado, TT M.J. 90, 94 (C.A.A.F.2017).

Finally, R.C.M. a0l(c) covers the disposition of charges and authorizes a commander to

refer "any or all [charges] to a court martial which the commander is empowered to convene."

The discussion section goes on to counsel that "[a] commander may dispose of charges

individually or collectively. If charges are referred to a court-martial, ordinarily all known

charges should be referred to a single court-martial."

Argument

The Government's M.R.E. 414 notice references the following evidence related to

"a. That the Accused did, at or near , between on or about I
December 2019 and on or about 31 January 2020, commit a sexual act upon  a child
who had attained the age of 12 years but had not attained the age of 16 years, by
penetrating vulva with his penis.

b. That the Accused did, at or near Cumberland, Maryland, between on or about 1

December 2019 and on or about 31 January 2020, commit a sexual act upon a child
who had attained the age of 12 years but had not attained the age of 16 years, by
penetrating mouth with his penis.

f. That the Accused did, at or near Marine Corps Air Station Cherry Point, North
Carolina, between on or about 1 December 2019 and on or about 31 January 2020,
sexually exploit a child, by employing, using, persuading, inducing, enticing, or
coercing her to engage in sexually explicit conduct for the purpose of producing and
transmitting visual depiction of such conduct and knew that such depiction would be
transmitted via means of interstate commerce. This is in violation of the UCMJ. Article
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134, for production and distribution of child pornography, and in violation of 18 U.S.C.
Chapter 110 $ 2251 and $ 22524.

g. That the Accused did, at or near Marine Corps Air Station Cheny Point, North
Carolina, on divers occasions between on or about 19 December 2079 and on or about24
February 2020, commit lewd acts upon a child who had not attained the age of 
years, by intentionally communicating indecent language to her with the intent to gratify
his sexual desire.

h. That the Accused did, at or near Marine Corps Air Station Cheny Point, North
Carolina, on divers occasions between on or about 19 December 2079 and on or about24
February 2020, commit lewd acts upon a child who had not attained the age of 
years, by intentionally exposing his genitalia to her with the intent to arouse and gratify
his, her, and other unknown individuals' sexual desires."

The matter in dispute for Charge I, Specification (1)-(5) is Lance Corporal Holben's

knowledge of age. Presenting additional instances of sex acts does not change knowledge

as to age. Presenting communications regarding sex acts between Lance Corporal Holben and

could demonstrate that sex occurred, or that was holding herself out as  or older.

While the Government attached to their motion messages demonstrating sex occurred between

Lance Corporal Holben and they also attached messages naming unrelated women. The

attached messages include some of the many ways in which held herself out as  or older.

Messages involving the age of other women do not reflect on Lance Corporal Holben's

knowledge of age by propensity, neither directly nor circumstantially.

Moreover, the use of these other instances of charged misconduct runs directly afoul of

the ruling in US. v. Hills. "M.R.E. 413 was intended to permit the members to consider the

testimony of other victims." is not an 'other victim'. The Government has moved these

charges forward separately by their own action and in violation of R.C.M. 401(c).

The Government's M.R.E. 414 notice references the following evidence related to
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"c. That the Accused did, at or near Cumberland, Maryland, between on or about I
February 2020 and on or about 3l March 2020, commit a sexual act upon a child
who had attained the age of but had not attained the age of by
penetrating vulva with his penis.

d. That the Accused did, at or nea between on or about 1

February 2020 and on or about 31 March 2020, commit a sexual act upon  a child
who had attained the age of but had not attained the age of by
penetrating mouth with his penis.

e. That the Accused did, at or near Cumberland, Maryland, between on or about 1

February 2020 and on or about 31 March 2020, commit a sexual act upon  a child
who had attained the age of 12 years but had not attained the age of l6 years, by
penetrating vulva with his fingers."

Any analysis involving the admissibility of evidence must consider the issues

contemplated by M.R.E. 403. In this case, the matter at issue with the allegations involving

is whether or not the accused knew  age. The Government has attached to their motion

some of the instances where  held herself out as  or older. In order to demonstrate the full

extent of issues with testimony, the Defense would have to - and can - present evidence

of instances where  stated she herself was varying ages. This is an essential problem with

this type of M.R.E 414 notice. In order to confront this other allegation, the Defense would need

to bring additional witnesses and evidence to Court to demonstrate those exculpatory facts

thereby creating atrial within atrial. Thus, the Defense would be required to fully defend

against completely unrelated offenses to the same extent it is required to defend against the

charged offenses. Doing so would be time-consuming and distracting. Given the lack of any

probative value to a fact in issue in the case, such evidence should be excluded pursuant to

M.R.E.403.

Moreover, because the Government has decided not to refer all known charges together in

order to have the colloquial second bite at the apple, the Government would effectively be

requiring the Defense to defend the allegations involving at a lower standard of proof, prior



to the charged offenses going to court-martial. If Lance Corporal Holben is found guilty, they

will then attempt to use a conviction achieved in part with M.R.E 414 evidence, to achieve a

conviction on those same allegations. Bootstrapping the allegations goes against the principles

laid out in M.R.E 414. The Government brought two charge sheets, referred separately. They

are now attempting to utilize that improper strategic decision to distract the fact finder and

overwhelm them with the unrelated matters involvins

The Government's M.R.E. 474 notice references the followins evidence related to

"i. That the Accused did, on or about 20 February 2020, sexttally exploit a child, by
persuading, inducing, enticing, or coercing her to engage in sexually explicit conduct for
the purpose of producing and transmitting visual depiction of such conduct and knew that
such depiction would be transmitted via means of interstate commerce. This is in
violation of the UCMJ, Article 134, for production and distribution of child pornography,
and in violation of 18 U.S.C. Chapter 110 $ 2251 and $ 2252A;'

The analysis should begin with the fact that a child is defined as someone under the age

of  atthe time of the alleged conduct. The provisions of 18 U.S.C. Chapter 110 $

2251 and 5 2252Ado not change the qualification of what is a child. This alleged conduct does

not qualify under M.R.E 414.

Further, assessing the nature of the evidence, Lance Corporal Holben was in a physical

relationship with  In their motion the Government stated, "Here, the statements of the

victims indicate that accused exhibited a pattern of soliciting and exchanging nude media with

the children with the ultimate goal of making sexual contact with them in the future. This plan

was realized per description of accused's conduct both intrinsic and extrinsic to this case."

The facts clearly show  and Lance Corporal Holben in a pre-existing relationship before the

alleged "production and sale" of images. That production and sale is not even a charged offense.
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There is no demonstration of actual relevance of this evidence or how the Government could use

this evidence in a manner related to a charsed offense.

Additional Argument

Lance Corporal Holben is facing a separate charge sheet that will be arraigned on 26

January 2021. M.R.E.4l4 takes into account uncharged misconduct, and the conduct being

discussed involving  is charged misconduct. The Defense has included in the

argument above some of the ways that this charging scheme, and subsequent use under M.R.E

414, should not be allowed. There is also an equity issue that effects the relevancy analysis as

well. The Government chose this path. For whatever reason, the Government has brought two

sets of charges, both of which are currently moving to trial. They did not refer the charges

together in accordance with R.C.M. 401(c), but want to use the evidence under M.R.E. 414. This

decision-making process should not be encouraged. Allowing the Government to proceed in this

manner is contrary to the notions of due process.

Request for Relief

Therefore, the Court should prohibit the Government from introducing the evidence listed

in their notice pursuant to M.R.E. 414.

The Defense requests oral argument.

Detailed Defense Counsel
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NAVY-MARINE CORPS TRIAL JUDICIARY- 
EASTERN JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

UNITED STATES

DEFENSE RESPONSE TO
GOVERNMENT MOTION UNDER

M.R.E.4l4
KEVIN HOLBEN
Lance Corporal
USMC 24Februarv 2021

MOTION

Pursuant to Rule for Court-Martial (R.C.M.) 906(bXl3) and Military Rules of Evidence

(M.R.E.) 414 and 403, the Defense respectfully requests that the Court deny the Government's

motion under M.R.E. 414 filed on l7 Februarv 2021.

Summary

Lance Corporal Kevin Holben, U.S. Marine Corps, is charged with violations ofArticles

l20b and 134 of the Uniform Code of Military Justice (UCMJ) for sexual assault of a child,

sexual abuse of three children, and child pornography. The Government filed a motion on 17

February 2021 requesting a ruling on admissibility regarding M.R.E. 414 evidence. The

Government had previously filled notice pursuant to M.R.E 414 in compliance with the Trial

Management Order, but the evidence currently at issue was not part of that notice. Since the

original M.R.E 414 motion was heard, the Government produced additional evidence by having

Detective of the Allegheny County Sherriffs Office interview  is the alleged

victim at issue in the M.R.E.4l4 evidence.



Facts

(l) On l8 November 2020, a Trial Management Order (TMO) was signed for the case of

U.S. v. Lance CorporalHolben (I).

(2) On 8 January 202l,the Government submitted notice under M.R.E.414.

(3) On 26 Janurry 2021, the first Article 39(a) session in U.S. v. Holben was delayed on the

day of the hearing due to concerns over COVID-19.

(4) On 8 February 2021, an Anicle 39(a) session was held in this case. At that time, a motion

was heard pursuant to M.R.E. 414. The filing deadline for motions for the second Article

39(a) was re-established due to the first Article 39(a) session being delayed.

(5) On l7 February 202l,the Government submitted a motion for a preliminary ruling on

admissibility on additional M.R.E 414 evidence. This includes an that

had not previously been disclosed to Defense.

Burden of Proof

Pursuant to R.C.M. 905(c), the burden of proof is a preponderance of the evidence

standard and it rests on the Government as the proponent of the evidence.

Applicable Law

"The notice-and-hearing requirement serves legitimate state interests in protecting against

surprise, harassment, and undue delay. Failure to comply with this requirement may in some

cases justify even the severe sanction of preclusion." Michigan v. Lucas,500 U.S. 145, I 52-53,

I I 1 S. Ct. 1743, t748 (1991)
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M.R.E. 414 finds its genesis in the Violent Crime Control and Law EnforcementAct of

1994, Pub. L. No. 103-322,108 Stat. 1796,the goal of which was to assist in:

"The protection of the public from rapists and child molesters, and is justified by the

distinctive characteristics of the cases it will affect. In child molestation cases. for

example, a history of similar acts tends to be exceptionally probative because it shows an

unusual disposition of defendant-a sexual or sadosexual interest in children-that

simply does not exist in ordinary people. Moreover, such cases require reliance on child

victims whose credibility can readily be attacked in the absence of substantial

corroboration. In such cases, there is a compelling public interest in admitting all

significant evidence that will illumine the credibility of the charge."

140 Cong. Rec. H8968-01, at H8991 (daily ed. Apr. 19,1994) (statement of Rep.

Molinari).

"In a couft-martial proceeding in which the accused is charged with an act of child

molestation, the military judge may admit evidence that the accused committed any other offense

of child molestation. The evidence may be considered on any matter to which it is relevant."

M.R.E. 414(a). Under the rule, "child" means a person under age 76, and "child molestation"

includes any conduct prohibited by Article 120b, UCMJ. M.R.E. 414(d\.

Admission of evidence under M.R.E. 414 requires a two-step analysis. First, the military

judge must make three threshold findings: (l) whether the accused is charged with an act of child

molestation as defined by M.R.E. 414(a); (2) whether the proffered evidence is evidence of his

commission of another offense of child molestation as defined by the rule; and (3) whether the
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evidence is relevant under M.R.E. 401 and M.R.E. 402. United States v. Bare,65 M.J. 35,36

(c.A.A.F.2007).

Once the three threshold factors are met, the military judge must then apply a balancing

test under M.R.E. 403. Id. "The importance of careful balancing arises from the potential for

undue prejudice that is inevitably present when dealing with propensity evidence." United States

v. James,63 M.J. 217,222 (C.A.A.F. 2006). In the M.R.E. 414 context, the M.R.E. 403

balancing test should be applied in light of the "strong legislative judgment that evidence of prior

sexual offenses should ordinarily be admissible" United States v. Wright,53 M.J. 476,482

(C.A.A.F. 2000) and the "general presumption in favor of admission." United Stotes v. Ediger,

68 M.J. 243,248 (C.A.A.F. 2010). The following factors should be considered to determine

whether the evidence's probative value is substantially outweighed by the danger of unfair

prejudice: strength of proof of the prior act, probative weight of the evidence, potential for less

prejudicial evidence, distraction of the fact-finder, time needed for proof of the prior conduct,

temporal proximity, frequency of the acts, presence or lack of intervening circumstances, and the

relationship between the parties. United States v. Berry,61 M.J. 91,95 (C.A.A.F. 2005).

Argument

As a preliminary manner, this request to present M.R.E 414 evidence is untimely. The

results of the Government's warrant on has been in possession of law enforcement for

months. In their motion the Trial Counsel wrote, "In preparation for those arguments, trial

counsel identified a potentially new violation ofArticle 120b, Uniform Code of Military Justice

(UCMJ), in pages 100 to I I 7 of Enclosure (3) to the M.R.E. 404(b) motion." The "arguments"

referenced by the Government were occurring in the first Article 39(a) session in the case of U.S.



v. Lance Corporal Holben (I). Those "arguments" were originally planned for January 2021'

Effectively, the Govemment has admitted to not reviewing these messages, at least not in detail,

until it became relevant to their motions session. Not reviewing documents in possession of the

Government for months should not be considered grounds for release from constraints of the

TMO and proper notice. The Government was able to execute interviewing the individual in

question fairly quickly, so this all could have been accomplished long ago. The Govemment has

delayed acting on this evidence, which makes it difficult for the Defense to conduct a separate

investigation. It is also a distraction in time from preparation to allow the Government to add

this evidence now. The purpose of the TMO is to avoid surprise and unnecessary delay is now

ensuring distraction from the allegations involving by trying to

expand the M.R.E 414 evidence. Within one month of trial the Defense is now distracted

requesting interviews with , and being forced to prepare to cross-exam a previously

undisclosed alleged victim. These tactics vitiate the TMO, and degrade some of the purpose of

the Court ordered deadlines.

' As a matter of matter of relevance, this evidence does not qualify under M.R.E 414 and

M.R.E. 403. Lance Corporal Holben is not accused of forcible sex acts with any alleged victim

in this court-marital. The sex acts with  are all consensual in nature. The allegations

involving the other alleged victims all deal with communications. The propensity being

demonstrated will not assist the trier of fact with a fact of consequence. This new M.R.E 414

alleged victim,  has not agreed to participate in this court-martial. The only recording of

the interview of by Detective discovered to Defense is the e-mail provided with the

Government's filing. There is no recording of the interview, only the notes from Detective

 This goes to the probative value of what has been received to date. The statement
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includes at least one reference to a possible witness, which would need to be pursued. It is also

noteworthy that the Court has already ruled on the M.R.E 414 evidence that Government noticed

in compliance with the TMO, and granted the Govemment's motion in pertinent part. Given the

status on that M.R.E 414 evidence, the probative value of this late noticed evidence is decreased.

There is limited probative value to the charges before the court, little weight behind the evidence

presented, and the Government has failed to meet the burden.

Request for Relief

Deny the Govemment's motion on the grounds that is does not meet the requirements

under M.R.E 414 and due to untimely notice.

The Defense requests oral argument.

Detailed Defense Counsel
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UNITED STATES

Holben, Kevin C.
Lance Corporal (E-3)
U.S. Marine Corps

DEFENSE MOTION
TO COMPEL PRODUCTION

OF WITNESSES

l7 Feb202l

MOTION

Pursuant to l0 U.S.C. $ 846, Article 46, Uniform Code of Military Justice, and Rule for

Courts-Martial703, as well as the Sixth Amendment to the U.S. Constitution, the defense moves

this Court to compel production of

and Detective

BURDEN

The Defense, as the moving party, bears the burden of persuasion and the burden of proof

on any factual issue the resolution of which is necessary to decide the motion by a preponderance

of the evidence. R.C.M. 905(c).

L

FACTS

On 12 February 202l,the Court issued preliminary rulings for the first Article 39(a) motions
session in U.S. v. Lance Corporal Holben. This included rulings on M.R.E 414.

On l6 February 202l,the Defense submitted a supplemental witness request. Four of the
five newly submitted witnesses address the M.R.E. 414 rulingnotified to the parties on 12
February 2021.

The following table is provided to summarize the status of the witnesses Defense requests to
be compelled by this Court:

2.

a
J.

Defense Request Government Response

(l)
(2)

Phone number: Known by NCIS.
Location: .

N/A



(3) Synopsis of expected testimony:  is one
of the M.R.E.4l4 alleged victim's being
presented by the Government.

(l)Phone number:
(2)Location : Cumberland, Maryland.
(3)Synopsis of expected testimony:

is an essential witness for the
M.R.E. 414 evidence. Mr. had
extensive communications with Lance
Corporal Holben about . Including in
these communications. some of which were
provided by the Government as
messages, there is discussion of the
relationship between Lance Corporal Holben
and  These communications include
comments as to age of  and indicate
further communications about age.

N/A

(1 )Phone Number:
(2)Locati on : Cumberland, Maryland
(3)Synopsis of expected testimony: Mr.

one the M.R.E. 414 alleged
victims. Mr. had direct contact with
Lance Corporal Holben during the course of the
alleged misconduct. The alleged victim
references living with at that time. In
addition, Mr. has knowledge as to the
living situation of throughout that time
period, which is a factor in the M.R.E. 414
evidence.

N/A

(l) Phone Number: This is
the phone number for Mr. 

(2)Location: Cincinnati, Ohio
(3)Synopsis of expected testimony: and
Mr. engaged in a relationship
previously. In the course of that relationship,

lied about her age. visited Mr.
at his home during the course of

this relationship, fuithering the lie about her
age. This evidence is necessary and relevant
to the matter of mistake of fact as to age.
This Defense has been searchins for this

N/A
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witness, referenced in the
He is relevant for both the primary case, and
the M.R.E. 414 evidence.

Detective
(l) Phone Number: NCIS has this
information.
(2) Location: NCIS has this information.
(3) Synopsis of expected testimony:
Detective is the lead investigator for
Allegheny County. He will be necessary to
discuss the investigative steps that occurred in
this case. Detective interviewed

and undertook multiple other key
investigatory steps.

N/A

LAW

The Sixth Amendment to the U.S Constitution provides that "[i]n all criminal

prosecutions, the accused shall enjoy the right [...] to have compulsory process for obtaining

witnesses in his favor." U.S. Const. amend. VI, cl. 7. This right is "well established in military

law and has been guarded by [our highest Court]." United States v. Hinton,21 M.J. 267,269

(C.M.A. 1986) (citin g United States v. Carpenter, I M.J. 384 (C.M.A. 1976; United States v.

Iturralde-Aponte, I M.J. 196 (C.M.A. 1975)). Consistent with the constitutional mandate, the

prosecution and the defense at a court-martial "shall have equal opportunity to obtain witnesses

and evidence, including the benefit of compulsory process," R.C.M. 703(a), and "[e]ach party is

entitled to the production of any witness whose testimony on a matter in issue on the merits or on

an interlocutory question would be relevant ond necessory." R.C.M. 703(b)(l) (emphasis

added). Further, according to R.C.M. 703(b)(2), [e]ach party is entitled to the production of a

witness whose testimony on sentencing is required under R.C.M. l00l (0.

Evidence is relevant when it has "any tendency to make the existence of any fact more

probable or less probable than it would be without the evidence; and the fact is of consequence to
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the determination of the action." Mil. R. Evid.40l. Evidence is necessary when it is not

cumulative and would contribute to a party's presentation of the case in some positive way on a

matter in issue. R.C.M. 703(bXl), Discussion, Manual for Courts-Martial, United States (2019

ed.); see United States v. Williams, 3 M.J. 239 (C.M.A.1977). In determining whether a

requested witness' testimony is cumulative of a witness whose appearance at trial is assured, the

military judge should consider: whether the requested witness' credibility is greater than that of

the attending witness; whether the testimony of the requested witness is relevant to the accused

with respect to character traits or other evidence observed during a different time period from the

attending witness; and whether there is any benefit to the accused from having an additional

witness say the same thing other witnesses have said. United States v. Jones,20 M.J. 919,927

(N-M. Ct. Crim. App. 1985) (internal citations omitted). If the court determines that a defense

witness is cumulative. the Defense is entitled to choose which of the cumulative witnesses it

desires to call. United States v. Harmon, 40 M.J. 107. 108 (C.A.A.F. 1994).

An accused's "right to present his own witnesses to establish a defense" is a

"fundamental element of due process of law." United States v. McAllister, 64 M.J.248,249

(C.A.A.F. 2007) (quoting lV'oshingtonv. Texas,388 U.S. 14,19 (1967)). Therefore, his

"opportunity to obtain witness and other evidence" must be equal to the Government's. United

States v. Warner, 62 MJ. l14, I I 8 (C.A.A.F. 2005) (internal quotation marks omitted).

The court-martial rules which implement these rights require that in order to obtain

witnesses for trial, the Defense must first submit a request to trial counsel. R.C.M. 703(c)(2).

The request must include the witness' name, telephone number if known, and address or location

of the witness "such that the witness can be found upon the exercise of due diligence." R.C.M.

703(c)(2)(B). It must also include a synopsis of the witness' expected testimony.ld. If the trial



counsel contends that production is not required under the rule, the Defense may submit the

matter to the military judge. R.C.M. 703(c)(2)(D). If the military judge grants the motion, trial

counsel "shall produce the witness or the proceedings shall be abated." 1d. These same

procedures apply to the production of evidence. R.C.M. 703(0. The presence of witnesses not on

active duty and evidence not under control of the Govemment may be obtained by a subpoena

issued by the trial counsel. R.C.M. 703(gX3).

ARGUMENT

 is a named alleged victim in the second court-martial, and the underlying allegation has

now been allowed during the first court-martial for M.R.E. 414 evidence. At the 8 February

2021 Article 39(a) session, the Government indicated  would be called as a witness in

support of the M.R.E 414 evidence at trial. In order to confront this M.R.E 414 evidence, the

Defense will need present at this court-martial.

is a witness for the purposes of the M.R.E. 414 evidence regarding 

The Defense has affached the messages between and Lance Corporal Holben

taken from a warrant on the of Lance Corporal Holben. There are multiple

references in these messages to  including her age. Evidence indicating there was a mistake

of fact as to age is necessary to address the M.R.E. 414 evidence. The Defense must be free to

confront this M.R.E. 414 evidence in an appropriate manner, and this witness is necessary and

relevant to those facts.
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a M.R.E. 414 witness. The Defense has attached to this

motion messages from referencing  interacting with Lance Corporal Holben. In

addition, there are references in the attached video interview of knowledge of

Lance Corporal Holben. In the messages and interview there are references to

which is a matter at issue due to the mistake of fact as to age Defense. This

witness is necessary and relevant to confronting the M.R.E 414 allegation surrounding 

Detective 

Detective is the lead detective investigating for Allegheny County. He conducted the

interview of  and has been part of investigating the facts of circumstances of

involvement with Lance Corporal Holben. Detective  is a necessary and relevant witness

to showing the members the status and completed events in the investigation involving

which is part of defending against the M.R.E. 414 evidence.

The name appears in the conversation of Lance Corporal Holben

seized by a warrant. He is referenced by a user as and in the messages as

 In those messages the named alleged victim is described by 

as having lied to about her age during the course of a relationship between

the two. Those messages are attached to the motion. The Defense has been attempting to find

 Recently, the Defense made contact

with both of and confirmed the general nature of the content in the

messages. This witness is necessary and relevant. The Government intends to assert

that Lance Corporal Holben knew or reasonably should have known age in the face of

messages demonstrating that has held herself out as l6 years old or older numerous times.
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The Defense has found another instance of misleading a Marine as to her age, and

undertaken efforts to secure that Marines presence at trial to demonstrate to the members that

holds herself as or older. This evidence is essential to showing how it is this case has

come to be, and building a complete defense as to mistake of fact of age.

RELIEF REOUESTED

The Defense moves this Court to compel production of

Major, U.S. Marine Corps
Defense Counsel
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Certificate of Service
I certify that I have served a true copy (via e-mail) of the above on the Navy-Marine Corps Trial
Judiciary, Eastem Judicial Circuit, and Trial Counsel on l7 Febru arv 2021 .

I. L."German
Major, U.S. Marine Corps
Defense Counsel
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GENERAL COURT MARTIAL
NAVY AND MARINE CORPS TRIAL JUDICIARY

EASTERN JUDICIAL CIRCUIT

UNITED STATES GOVERNMENT RESPONSE TO
DEFENSE MOTION FOR APPROPRIATE
RELIEF

(Motion to Compel Witness Production)

Holben, Kevin
Lance Corporal
U.S. Marine Corps Date:24February 2021

1. Nature of Motion: The government responds to the defense motion for appropriate

relief and requests the court deny the defense motion.

2. Burden of Proof: Pursuant to R.C.M. 905(c), the defense, as the moving party, bears the

burden ofpersuasion by a preponderance ofthe evidence.

3. Statement of Facts:

a. On l7 February 202l,the defense submitted a supplementalwitness request and a

motion to compel the witnesses named in the supplemental witness request.

4. Law:

M.R.E. 401 states that relevant evidence means "evidence having any tendency to make

the existence of a fact of consequence to the determination of the action more probable or less

probable than it would be without the evidence." Pursuant to the discussion provided within

R.C.M. 703 (referencing M.R.E. 401), "relevant testimony is deemed necessary when it is not

cumulative, and when it would contribute to a party's presentation of the case in some positive

way." Under M.R.E. 403, relevant evidence may still be excluded "if its probative value is

substantially outweighed by a danger of unfair prejudice, confusing the issues, misleading the

members, undue delay, wasting time, or needlessly presenting cumulative evidence."
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Under R.C.M. 703,the standard to determine whether a witness will be produced is

whether the witness is relevant and necessary. Whether to produce the personal attendance of a

material witness is within the discretion of the military judge. U.S. v. Tangpuz,5 M.J.426

(C.M.A. 1978). The following are a list of factors that should be considered by a military judge

when determining whether production is necessary:

"(l) the issues involved in the case and the importance of the requested
witness to those issues; (2) whether the witness was desired on the merits or on
sentencing; (3) whether the witness' testimony would be "merely cumulative;" (4)
the availability of alternatives to the personal appearance of the witness such as

depositions, interrogatories, or previous testimony; (5) the unavailability of the
witness, such as that occasioned by nonamenability to the court's process; (6)
whether or not the requested witness is in the armed forces and/or subject to
military orders, (7) the effect that a military witness' absence will have on his or
her unit and whether that absence will adversely affect the accomplishment of an

important military mission or cause manifest injury to the service."

U.S. v. Allen,3l M.J. 572,610-6ll (N.M.C.C.A. 1990).

The issue of cumulativeness is another matter to consider in addition to necessity.
To determine if a witness is cumulative, the following questions should be considered:

(1) Is the credibility and demeanor of the requested witness greaterthan that of
the attending witness? (2) Is the testimony of the requested witness relevant to the
accused with respect to character traits or other material evidence observed during
periods of time different than that of attending witnesses? (3) Will any benefit
accrue to the accused from an additional witness saying the same thing that other
witnesses have already said?... A military judge must be careful, however, not to
confuse cumulativeness with corroboration -- the latter having the potential for
"important impact" on the factfinder at trial."

United States v. Allen, 3l M.J. 572,610 CN.M.C.M.R. 1990).

5. Discussion:

The government agrees to grant Detective  The government further

conditionally agrees to grant subject to the government's decision on whether to present

evidence involving
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With respect to  in order to preserve the government's ability to use her as a witness

under M.R.E. 4l4,the government had to provide notice to the defense on 8 January 2021 in

accordance with the trial management order. To the extent the govemment decides to present

evidence involving it will produce her. To the extent the government decides otherwise,

loses all relevance to this court-martial and will not be produced.

The additional granting of should

be denied because these witnesses are not relevant and necessary.

potential testimony is not relevant as it does not make a fact of

consequence more or less probable. The fact that he and the accused discussed  age on2l

February 2020has no bearing on this court under M.R.E.414. Additionally, the defense's

enclosuresr and the attached enclosure (l) show the accused knew age prior to the time in

which he had the conversation with which further negates defense's purpose in

compelling this witness. Moreover, even if deemed logically relevant under M.R.E. 401, 

testimony is legally irrelevant under M.R.E. 403, particularly because of the potential

to confuse the issues, mislead the members, and waste their time. Thus, should

not be produced.

Next,  potential testimony is not relevant as it does not make a fact of

consequence more or less probable. His knowledge of  living situation is irrelevant to the

M.R.E. 414 evidence and fails under M.R.E.s 401 and 403. Accordingly, 

should not be produced.

Lastly, potential testimony is not relevant as it does not make a fact of

consequence more or less probable. In a similar manner to even if deemed

I See pages 37147 and 41147 of defense enclosure containing the accused's messages with  in which they
discussed her age on l5 January 2020 and again on 5 February 2020.
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logically relevant under M.R.E. 401, testimony is legally irrelevant under

M.R.E. 403, particularly because of the potential to confuse the issues, mislead the members, and

waste their time. This case is about the accused's relationship with it is not about

relationship with Finally, potential testimony as to age is

cumulative with Sergeant Sergeant Corporal and

Therefore, he should not be produced.

6. Relief Requested: The government requests the court to deny the defense motion to

compel witness production.

7. Evidence:

Enclosure (l): Accused's with Mr. 

8. Witnesses: None.

9. Oral Argument: The government requests oral argument.

M. S. Savarese

Major, U.S. Marine Corps
Trial Counsel

Certificate of Service

I certify that I caused this response to be served on the court and opposing counsel via
efectronic mail on 24 Februarv 2021.

M. S. Savarese

Major, U.S. Marine Corps
Trial Counsel
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UNITED STATES
DEFENSE MOTION TO DISMISS FOR

MULTIPLICITY AND T]NREASONABLE
MULTIPLICATION OF CHARGES

Holben, Kevin
Lance Corporal
U.S. Marine Corps

l7 Feb202l

Motion

Pursuant to RCM 907(bX3XB), the Defense moves to dismiss Charge II, Specification2

for the Unreasonable Multiplication of Charges.

Summary

Lance Corporal Kevin Holben, U.S. Marine Corps, is charged with violations ofAfticles

l20b and 134 of the Uniform Code of Military Justice (UCMJ) for sexual assault of a child,

sexual abuse of three children, and child pornography. Charge II, Specification I alleges the

production of child pornography. Charge II, Specification 2 alleges the receipt of child

pornography. The Defense has gone to NCIS to review the alleged images and submitted a Bill

of Particulars Request regarding the images. It appears the images in both specifications are

identical.

Facts

1. Between on or about 1 December 2019 and on or about 3l January 2020,Lance Corporal

Kevin Holben is alleged to have engaged in a sexual relationship with 

2. On 3l January 2020, Ms. reported allegations of crimes by Lance

Corporal Holben against 

N xuv(Pg L of-14-



3. Subsequent investigation found that Lance Corporal Holben and had engaged in a sexual

relationship onboard Marine Corps Air Station Cherry Point. On 2 December 2020, the Defense

served a Bill of Particulars on the Government.

4. On 3 December 2020, the Government served a Bill of Particulars reply on Defense.

Burden ofProof

Pursuant to R.C.M. 905(c), the burden of proof is a preponderance of the evidence

standard and it rests on the Government as the proponent of the evidence.

Law

"The prohibition against multiplicity is necessary to ensure compliance with the

constitutional and statutory restrictions against Double Jeopardy." United States v. Campbell, Tl

M.J. 19, 23 (C.A.A.F.2012) (quoting United States v. Quiroz,55 M.J. 334,337 (C.A.A.F.

2001)). "Offenses are multiplicious if one is a lesser-included offense of the other." United States

v. Leak,6l M.J. 234,248 (C.A.A.F. 2005). Multiplicity is determined utilizing the elements test.

United States v. Jones,68 M.J. 465,468-470 (C.A.A.F. 2010). "Under the elements test, one

compares the elements of each offense. If allthe elements of offense X are also elements of

offense Y then X is an LIO of Y. offense Y is called the greater offense because it contains all of

the elements of offense X along with one or more additional elements." Id. at 470. "As normal

principles of statutory construction may be employed in this determination, '[t]he elements test

does not require that the two offenses at issue employ identical statutory language."' United

stotes v. Huggins,20l5 ccA LEXIS 96,*4-5 (A.c.c.A., March 20,2015) (quoting united

States v. Alston,69 M.J. 214,216 (C.A.A.F. 2010).
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An axiom of Military Justice is that the same or substantially the same transaction should

not be charged as multiple, separate acts. This rule takes its form in both the doctrines of

multiplicity and Unreasonable Multiplication of Charges (UMC). The two concepts, however,

are distinct, as the court stated in United States v. Roderick,62M.J. 425,432 (C.A.A.F.

2006)(citing United States v. Quiroz,55 M.J. 334,337 (C.A.A.F. 2001)("Multiplicity and

unreasonable multiplication of charges are two distinct concepts.") Where multiplicity addresses

purely questions of law in that it prohibits the same act being charged as separate acts, UMC

addresses the reasonableness of additional charges for what is substantiallythe same act. Hence,

even if a charge is not multiplicious, it may nevertheless constitute UMC. Id. ("fefven if offenses

are not multiplicious as a matter of law with respect to double jeopardy concerns, the prohibition

against unreasonable multiplication of charges allows courts-martial and reviewing authorities to

address prosecutorial overreaching by imposing a standard of reasonableness.")

A five-part inquiry is used to determine whether the charges may constitute UMC. United

States v. Paxton,64 M.J. 484, 490 (C.A.A.F. 2007)(citing (Jnited States .v Pauling,60 M.J. 91,

95 (C.A.A.F. 2004). These factors are:

(l) Did the accused object at trial that there was an unreasonable multiplication of

charges and/or specifications?; (2) Is each charge and specification aimed at distinctly

separate criminal acts?; (3) Does the number of charges and specifications

misrepresent or exaggerate the appellant's criminality?; (4) Does the number of

charges and specifications unreasonably increase the appellant's punitive exposure?;

(5) Is there any evidence ofprosecutorial overreaching or abuse in the drafting ofthe

charges?"
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Child pornography can be charged over multiple specifications, even with the same

images, provided there are distinct acts involved. "Where a defendant has a single envelope or

book or magazine containing many images of minors engaging in sexual activity, the govemment

often should charge only a single count.... Along that line, where a defendant has images stored

in separate materials (as defined in l8 U.S.C . 5 2252A), such as a computer, a book, and a

magazine, the Government may charge multiple counts, each for the type of material or media

possessed, as long as the prohibited images were obtained through the result of different

transactions." United Stotes v. Planck, 493 F.3d 501, 504 (5th Cir. 2007). Chagrining along

those lines can still be an Unreasonable Multiplication of Charges, either on the merits or for

sentencing. "An accused may move for relief based on the concept of multiplicity for

sentencing." United States v. Campbell,66 M.J. 578, 584 (N-M Ct. Crim. App. 2008)

Argument

Charge Il, Specification I and Charge II, Specification 2 represent an Unreasonable

Multiplication of Charges. In the Government Bill of Particulars Response Trial Counselwrote,

"a. At this time, Charge II, Specification I is supported by information discovered upon
the defense at pages BS 007, 082, and 085-091 with respect to photos and video of Ms. taken
aboard MCAS Cherry Point, North Carolina.

b. Charge II, Specification2 is supported by evidence located on the Accused's cellular
phone, which was seized on24 February 2020. Discovered documents at BS 007,082, 085-091,
and ll9-120 describe the evidence located on that phone."

The Bill of Particulars Response indicates that the Government intends to use the exact

same evidence to support both specifications. This is supported by what Defense Counsel was

presented when reviewing the charged materials. The Defense requested to review the charged

images, and was shown one set of alleged child pornography purported to be from onboard Marine

Corps Air Station Cherry Point. Based on the Bill of Particulars response it appears the



Government intends to present videos and images taken in person with Lance Corporal Holben

and  as evidence of Producing Child Pornography as well as Receiving Child Pomography

from This is an Unreasonable Multiplication of Charges. The allegation is aimed at one act,

which would exaggerate Lance Corporal Holben's criminal responsibility and punitive exposure.

Request for Relief

Pursuant to RCM 907(bX3XB), the Defense moves to dismiss Charge II, Specification2

for the Unreasonable Multiplication of Charges.

The Defense desires oral argument.

l. L. German

Major, U.S. Marine Corps
Defense Counsel

*w
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Certificate of Service
I certify that I have served a true copy (via e-mail) of the above on the Navy-Marine Corps Trial
Judiciary, Eastern Judicial Circuit, and Trial Counsel on l7 February 2021.

I. L. German
Major, U.S. Marine Corps
Defense Counsel
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NAVY.MARINE CORPS TRIAL JUDICIARY
EASTERN JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

T]NI'I]ED STATT],S GOVERNIVIENT RESPONSE TO
DEFENSE I\TOTION TO DISN{ISS

{UMC)v.

KEVIN I{OLBEN
Lance Corporal
U.S. Marine Corps 24Febraary202O

SUMMARY

This is the Government response to the defense motion to dismiss certain specifications

on the grounds of unreasonable multiplication of charges. The government respectfully requests

this Court to deny the motion.

BURDEN

As the moving party, the defense bears the burden of persuasion, which it must meet by a

preponderance of the evidence. R.C.M. 905(c).

PROPOSED FINDINGS OF FACT

In Charge II, Specification I, the Accused is charged with producing child pornography on

board MCAS Cheny Point between I January and 3 | January 2020.

On24 February 2020, the Accused told NCIS Special Agent (SA) that he

recorded a video of himself having sexual intercourse with  At

22:00 to 23:03 of recording of Accused's statement.

At 49:20 of the same recording, the Accused advised SA that he no longer had the

video.

l.

2.

3.
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4. During an interview on 9 October 2020,  related that the Accused took nude pictures and

videos of her. She indicated that the Accused took videos of her during sex. These were

taken at the hotel and Accused's barracks room but mainly the barracks because they only

got a hotel if his roommate was in town. At27:00 of recording of  interview.

5. At28:32 of the same recording, SA about when and how the Accused

took pictures and videos of her during sex. indicated that the pictures and videos were

during sex, that he took a lot of them, and he did not ask if he could.

6. The earliest date for a video recording from inside a hotel on board MCAS Cherry Point is 3

January 2020. Enclosure (3).

7. In Charge II, Specification 2, the Accused is charged with receiving child pornography at

unknown locations between I November 2019 and 3l January 2020.

8. Also, on 24 February 2020,the Accused told SA  sent him nude images at

the beginning of the relationship . At 33:27 of recording of Accused's statement.

9. The Accused reiterated, at 48:33 of the same recording, that  sent him nudes on the first

day he talked to her. The Accused stated, "they were mostly of her butt" and that she had

underwear on.

10. On 9 October 2020 told SA that the Accused requested that she send him nude

photos, which she did. At27:50 of recording of interview.

I l. The first messages sent via messages between  and the Accused

occurred on 19 December 2019. Enclosure (2) and (4).

12. On l9 December 2019, the Accused and  had the following conversation through text

messages between 0720 and0722:

a. Acc: I'd dick you down so fuckin good@
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b. T.T.: i'd love you so good

c. Acc: Do you send66

d. T.T.: If im in a relationship with someone

e. T.T.: but to random guys no

f. Acc: So i can't see nun? Ahhh

13. At 0727 on l9 December 2019, sent four image files to the Accused via with

the following file names:

a. which is an image of a standing

nude female body from the rear with the buttocks and side of the left breast

visible:

b. which is an image of a partially

undressed female from the rear that focuses on the underwear clad buttocks;

c. which is an image depicting the

area that shows from the breasts to the knees of  laying down in a bed fully

nude, she is identifiable due to her specific tattoos on the front of her body, and

her breasts and pubic area are exposed;

d. hich is an image of a female

with an unclothed bottom half, the buttocks and genitalia are the focal point of the

photo, and the female's upper half is going away from the camera.

DISCUSSION

Statement of Law

"What is substantially one transaction should not be made the basis for an unreasonable

multiplication of charges against one person." R.C.M. 307(Q@). Contrary to the related
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concept of multiplicity, the prohibition against unreasonable multiplication of charges (UMC) is

not rooted in the Constitutional protection against Double Jeopardy, but instead "addresses

those features of military law that increase the potential for overreaching in the exercise of

prosecutorial discretion." United States v. Quiroz, 55 M.J. 334,337 (C.A.A.F. 2001). In United

States v. Campbell, 7 | M.J . l9 (C.A.A.F . 2012), the court adopted a list of non-exhaustive

factors, originally set forth in Quiroz, that should be considered when determining whether two

or more offenses are unreasonably multiplied, to include:

(l) Whether the specifications are aimed at distinctly separate criminal acts;

(2) whether the number of charges misrepresent or exaggerate the accused's

criminality;

(3) whether the number of charges and specifications unreasonably increase the

accused's punitive exposure; and

(4) whether there is any evidence of prosecutorial overreaching or abuse in the

drafting of the charges;

Campbell, 7l M.J. at 24.1

Even where charges are not multiplicious as a matter of law, the Rules for Court-Martial

afford the military judge discretion to ensure the government adheres to a legal standard of

reasonableness in charging. Quiroz, 55 M.J. at 338. When there has been an unreasonable

multiplication of charges, the military judge may fashion a remedy as applied to findings or

sentencing. R.C.M. 906(bXl2). In this context, "the military judge generally has wide discretion

to dismiss offenses, merge offenses, or merge offenses only for the purposes of sentencing."

Uniled States v. Thomas,74 M.J.563, 568 (N.M.C.C.A . 2014). It is only incumbent upon the



military judge to either consolidate or dismiss charges for findings when guilty findings are

retumed for multiple specifications obviously charged to account for contingencies of proof.Id.

Ordinarily, a ruling on any UMC motion should be deferred until after the entry of findings.

R.C.M. 906(bX I 2), Discussion.

Analysis of the Law Applied to the Facts

From this body of case law it is readily apparent why the drafters of the Rules for Court-

Martial advise trial courts to defer ruling on this issue until after entry of findings. R.C.M.

906(bXl2), Discussion. The analysis is very fact-specific so that the trial court will benefit from

hearing how the evidence is admitted at trial. The factual allegations forming the basis of the

challenged specifications are contained in the respective statements of the Accused and

who both indicate separate time periods for production and receipt of child pomography. Based

on these statements alone, each of the alleged child pornography specifications constitute

distinctly separate acts. At a minimum, the statements support the reasonableness of the

government's charging decision and belie any assertion of prosecutorial overreach. However,

the inclusion of the supporting evidence as an example of how the Government may prove its

case, supports the proposition that any decision with regard to these specifications is one of fact

for the fact-finder rather than a question of law.

With regard to the specification for receipt, the Accused indicated that sent him nude

images on the first day that they met. He attempted to mislead the investigators by saying that

had underwear on in all of them but the records show the true nature of the images

the Accused requested and received. All of these images were received on l9 December 2019,

before the date range for the production of child pornography starts. Thus, it is impossible for

these images to be images that the Accused created between I January and 3l January 2020.
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Additionally, the Accused indicated, and corroborated that the Accused took videos of them

engaging in sexually explicit conduct. During sexual intercourse to be specific. The images

from l9 December 2019, do not show the two having sex. Finally, the primary reason that the

defense is unable to locate a video that the Accused produced is that the Accused deleted it in

accordance with his statement to NCIS. As such, the govemment respectfully requests the Court

to deny the motion outright.

Furthermore, even if there was only one video or one image still on the Accused's device,

dismissal would not be the appropriate remedy. The government is permitted to charge various

offenses in the alternative to deal with contingencies of proof. Thomas at 568. Evidence may be

introduced in a manner that the members believe that a specific image or video was sent to the

Accused vice created by the Accused. This holds true even when there are no images or videos

on the Accused's device because he is not charged with possession. Instead, it is only the receipt

or production of depictions of a minor engaging in sexually explicit conduct that the govemment

must prove. The appropriate remedy when the government charges the Accused in this "entirely

proper...fashion" and the fact-finder concludes that the Accused is guilty of the specifications

that are charged in the alternative, is for the court to first merge the specifications for sentencing.

Id. Then, the "military judge must then decide whether to consolidate or dismiss the affected

specifications." Id. Consolidation would combine the language of the two specifications into one

so that the Accused is only found guilty of one offense vice two. Dismissal in that quote is

explained by the Court, in Thomas, to mean the military judge should, "when consolidation is

impracticable, such as when the guilty findings involve violations of different UCMJ articles,"

"consider a conditional dismissal." 1d. This "protects the interests of the Government in the

event that the remaining charge is dismissed during [appellate] review." 1d. (quoting United
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States v. Britton,4T M.J.195,203-205 (C.A.A.F. 1997)(Effron, J., concurring)). Without

question, even in the light most favorable to the defense, this Court will only be equipped to rule

on this issue after all of the evidence is received and findings are reached. As such, the

govemment respectfully offers that any ruling, other than an outright denial, should be deferred

until after entry of findings.

VIDENCE

The government offers the following evidence in support of its statement of facts and

analysis:

AE IX - Specifically the Accused's recorded statement from 24 Feb 20
AE XX - Enclosure (2) Recorded Interview of from 9 Oct 20
AE XXV - Enclosure (10) Summary of the Accused statement from24 Feb 20
(l) NCIS summary of Interview of  from 9 Oct 20
(2) conversation between  and Accused
(3) Record of Accused's hotel reservations on board MCAS Cherry Point
(4) Excerpt from Text conversation between and Accused

Major, U.S. Marine Corps
Government Trial Counsel

********!F{.!r{.tr*!N.rr,r****x.********rr*,rrr***,1.*(****,f,1,1.****************************t<*t

I certify that I served a true copy via e-mail of the above on the Court and Defense Counsel on
24 February 2021.

Major, U.S. Marine Corps
Government Trial Counsel

P. A. DUNCAN

P. A. DUNCAN
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RYVY-MARINE CORPS TRIAL JUDICIA

EASTERN JUDICIAL CIRCUIT
GENERAL COIIRT-MARTIAL

UNITED STATES
v.

KEVIN C. HOLBEN

Lance CorporallE-3

U.S. Marine Corps

M.R.E.4r4(b) NOTTCE

12 January 2021

I . The government hereby provides the defense with notice of intent to use evidence of the

following similar crimes in this child-molestation case during the prosecution's case-in-chief for
a permitted evidentiary purpose under M.R.E. 414.

a. That the Accused did, at or near Cumberland, Maryland, between on or about 1

December 2019 and on or about 31 January 2020, commit a sexual act upon  a child who

had attained the age of 12 years but had not attained the age of 16 years, by penetrating 

vulva with his penis.

b. That the Accused did, at or near Cumberland, Maryland, between on or about 1

December 2019 and on or about 31 January 2020, commit a sexual act upon a child who

had attained the age of 12 years but had not attained the age of 16 years, by penetrating 

mouth with his penis.

c. That the Accused did, at or near Cumberland, Maryland, between on or about I
February 2020 and on or about 31 March 2020, commit a sexual act upon a child who had

attained the age of 12 years but had not attained the age of l6 years, by penetrating  vulva

with his penis.

d. That the Accused did, at or near Cumberland, Maryland, between on or about I
February 2020 and on or about 31 March 2020, commit a sexual act upon a child who had

attained the age of 12 years but had not attained the age of 16 years, by penetrating  mouth

with his penis.

e. That the Accused did, at or near Cumberland, Maryland, between on or about 1

February 2020 and on or about 31 March 2020, commit a sexual act upon  a child who had

attained the age of 12 years but had not attained the age of 16 years, by penetrating vulva

with his fingers.

f. That the Accused did, at or near Marine Corps Air Station Cherry Point, North
Carolina, between on or about I December 2019 and on or about 31 January 2020, sexually

exploit a child, by employing, using, persuading, inducing, enticing, or coercing her to

engage in sexually explicit conduct for the purpose of producing and transmitting visual
depiction of such conduct and knew that such depiction would be transmitted via means of
interstate commerce. This is in violation of the UCMJ, Article 134, for production and

Appellate Exhibit
Pase 1 of2

tr#.'lt;?:Tilii



distribution of child pomography, and in violation of 18 U.S.C. Chapter 110 $ 2251 and $

22s24.

g. That the Accused did, at or near Marine Corps Air Station Cheny Point, North

Carolina, on divers occasions between on or about 1 9 Decemb er 2019 and on or about 24

February 2020, commit lewd acts upon a child who had not attained the age of 16 years, by

intentionally communicating indecent language to her with the intent to gratify his sexual desire.

h. That the Accused did, at or near Marine Corps Air Station Cherry Point, North
Carolina, on divers occasions between on or about 19 December 2019 and on or about24

February 2020, commit lewd acts upon a child who had not attained the age of 16 years, by

intentionally exposing his genitalia to her with the intent to arouse and gratifu his, her, and other

unknown individuals' sexual desires.

i. That the Accused did, on or about 20 February 2020, sexually exploit a child, by

persuading, inducing, enticing, or coercing her to engage in sexually explicit conduct for the

purpose of producing and transmitting visual depiction of such conduct and knew that such

depiction would be transmitted via means of interstate commerce. This is in violation of the

UCMJ, Article 134, for production and distribution of child pornography, and in violation of 18

U.S.C. Chapter 1 10 $ 2251 and $ 22524.

Major, U.S. Marine Corps
Government Trial Counsel

I hereby certify that a copy of the above notice

January 2021.

was served upon defense counsel via email on 12

Major, U.S. Marine Corps
Government Trial Counsel

Appellate Exhibit

Enclosure 4
Page 10 of 13
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GENERAL COURT-MARTIAL
NAVY-MARINE CORPS TRIAL JUDICIARY

EASTERN JUDICIAL CIRCUIT

UNITED STATES

v.

Holben, Kevin
Lance Corporal
U.S. Marine Corps

DEFENSE NOTICE OF PLEAS AND
FORUM ELECTION

19Feb202l

l. Notice of Pleas. Lance Corporal Holben pleads not guilty to all charges and specifications.

2. Forum Selection. Lance Corporal Holben elects to be tied by a murt-martial composed of at least one-

ftidenli$edmernbe,rs.
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Certificate of Service
I certify that I have served a true copy (via e-mail) of the above on the Navy-Marine Corps Trial
Judiciary, Eastern Judicial Circuit, and Trial Counsel on l9 February 2021.

I. L.berman
Major, USMC
Defense Counsel

l.L.German
Major, USMC
Defense Counsel



N,q,vv-MARINE Conps TRru Juntcrnnv
Ea,srrRN JuoIcnr, Cmcutr

I.JNITED STATES

v.

KEVIN C. HOLBEN
Lance Corporal
U.S. Marine Corps

CENEML COURT.MARTIAL

CERTIFICATE OF
WITHDRAWAL FILTNC

Date: l0 MAR 202 |

Notice of withdrawalof the above-captioned court-martial is hereby filed with the court pursuant

Eastern Judicial Circuit Rule 4.2. The Convening Authority originally refened the charges and

specifications on 23 December 2020. Pursuant to a plea agreement, the charges and

specifications will be re-referred with special instructions to be tried in conjunction with the

charges refened against the Accused on 9 November 2020,

s AVA R E s E.M ATTx ew. ?I'i^"1?riffi*$rp ltr R

sTE P H E N. S.lliiotif 0,,, 0,.|.,,r,| **,
M. S. SAVARESE
Major, U.S. Marine Corps
Government Trial CounsEl
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EASTERN JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

UNITED STATES
v.

KEVIN C. HOLBEN

LANCE CORPORAL, USMC

APPOINTMENT OF DESIGNEE

IAw R.C.M. 801(a)(6)

18 Nov 2020

l. Nature of Order. Pursuant to Rule for Court-Martial 801(a)(6), the Courl may appoint a

designee to represent a victim of an offense under the UCMJ who is under the age of 18 yoars of
age and not a member of the armed forces, or who is incapacitated, incompetent, or deceased. In
this case the minor , the named victim of an offense alleged on the charge sheet, is under the

age of 18 years. The Government recommends the be

appointed a designee under the Rule.

2. Findings of Fact: The Courl makes the following findings of fact:

a.  became a victim for the plrrposes of R.C.M 801(a)(6) during the charged time
period of on or about 1 November 2019 to on or about 3 I January 2020.

b. The proposed designee, Ms.
victim.

c. The proposed designee is over 18 years old and otherwise a competent designee.

d. No costs are expected, other than de minimis travel costs, should the proposed

designee desire to exercise the right under Arlicle 6b to be present at sessions of
court.

e. There is no delay anticipated with the appointment of the proposed designee.

f. Trial counsel recommends the appointment of the proposed designee.

3. Rights of the Designee: In addition to the rights conferred upon a victim under Arlicle 6(b)
of the UCMJ, the rights that a designee may exercise on behalf of a victim include:

a. The right to receive notice of public hearings in the case;

b. The right to be reasonably heard at such hearings, if permitted by law; and

c. The right to confer with counsel representing the goveilrment at such hearings.

4. For purposes of this order, a public hearing or proceeding under this instruction shall include
any hearing or procedure which is open to the public generally or which has not been closed by
competent authority. Personal appearance by the victims is not necessary to satisfy the right to
be reasonably heard. The right to be reasonably heard may ordinarily be accomplished by
telephonic, written, or other means.
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5. While all reasonable efforts shall be made to ensure these rights are afforded to the

victims/designee, in no case shall the rights of the accused be infringed or the administration of
justice be unduly prejudiced.

6. Order. The Court ORDERS that Ms.
within the meaning of R.C.M. 801(a)(6). Trial counsel a copy 

this order to the desisnee.

So ORDERED this 1Sth day of November,2020.

Colonel, U.S. Marine
Military Judge

Corps
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EASTERN JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

UNITED STATES
v.

KEVIN C. HOLBEN

LANCE CORPORAL, USMC

APPOINTMENT OF DESIGNEE

IAw R.C.M. 801(a)(6)

18 Nov 2020

1. Nature of Order. Pursuant to Rule for Court-Martial 801(a)(6), the Court may appoint a

designee to represent a victim of an offense under the UCMJ who is under the age of 18 years of
age and not a member of the armed forces, or who is incapacitated, incompetent, or deceased. In
this case the minor the named victim of an offense alleged on the charge sheet, is under
the age of 18 years. The Government recommends the be

appointed a designee under the Rule.

2. Findings of Fact: The Court makes the following hndings of fact:

became a victim for the purposes of R.C.M 801(a)(6) during the charged time
period of on or about 27 Novemb er 2079.
The proposed designee, Ms.
The proposed designee is over 18 years old and otherwise a competent designee.
No costs are expected, other Ihan de minimis travel costs, should the proposed
designee desire to exercise the right under Article 6b to be present at sessions of
court.
There is no delay anticipated with the appointment of the proposed designee.
Trial counsel recommends the appointment of the proposed designee.

3. Rights of the Designee: In addition to the rights conferred upon a victim under Arlicle 6(b)
of the UCMJ, the rights that a designee may exercise on behalf of a victim include:

a. The right to receive notice of public hearings in the case;

b. The right to be reasonably heard at such hearings, if permitted by law; and
c. The right to confer with counsel representing the government at such hearings.

4. For purposes of this order, a public hearing or proceeding under this instruction shall include
any hearing or procedure which is open to the public generally or which has not been closed by
competent authority. Personal appearance by the victims is not necessary to satisfy the right to
be reasonably heard. The right to be reasonably heard may ordinarily be accomplished by
telephonic, itten, or other means.

b.

)
LI.

f.
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5. While all reasonable efforts shall be made to ensure these rights are afforded to the

victims/designee, in no case shall the rights of the accused be infringed or the administration of
justice be unduly prejudiced.

6. Order. The Court ORDERS that Ms.
within the meaning of R.C.M. 801(aX6). Trial counsel will provide a copy of

this order to the desisnee.

So ORDERED this 18th day of November,2020.

K. G. Phillips
Colonel, U.S. Marine Corps
Military Judge



.tt-roRrNE coRPS rRrAL ruor.tt
EASTERN JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

UNITED STATES
v.

KEVIN C. HOLBEN

LANCE CORPORAL, USMC

APPOINTMENT OF DESIGNEE

IAw R.C.M. 801(a)(6)

18 Nov 2020

1 . Nature of Order. Pursuant to Rule for Courl-Marlial 801(a)(6), the Court may appoint a
designee to represent a victim of an offense under the UCMJ who is under the age of 1 8 years of
age and not a member of the armed forces, or who is incapacitated, incompetent, or deceased. In
this case the minor  the named victim of an offense alleged on the charge sheet, is under the
age of 18 years. The Government recommends the be
appointed a designee under the Rule.

2. Findings of Fact: The Court makes the following findings of fact:

a became a victim for the purposes of R.C.M 801(a)(6) during the charged time
period of on or about 28 November 2019.
The proposed designee, Ms.
The proposed designee is over 18 years old and otherwise a competent designee.
No costs are expected, other than de minimis travel costs, should the proposed
designee desire to exercise the right under Article 6b to be present at sessions of
court.
There is no delay anticipated with the appointment of the proposed designee.
Trial counsel recommends the appointment of the proposed designee.

3. Rights of the Designee: In addition to the rights conferred upon a victim under Article 6(b)
of the UCMJ, the rights that a designee may exercise on behalf of a victim include:

a. The right to receive notice of public hearings in the case;
b. The right to be reasonably heard at such hearings, if permitted by law; and
c. The right to confer with counsel representing the govemment at such hearings.

4. For purposes of this order, a public hearing or proceeding under this instruction shall include
any hearing or procedure which is open to the public generally or which has not been closed by
competent authority. Personal appearance by the victims is not necessary to satisfy the right to
be reasonably heard. The right to be reasonably heard may ordinarily be accomplished by
telephonic, written, or other means.

b.

c.

d.

f.
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5. While all reasonable efforts shall be made to ensure these rights are afforded to the
victims/designee, in no case shall the rights of the accused be infringed or the administration of
justice be unduly prejudiced.

6. Order. The Court ORDERS that Ms. be appointed as the designee of the
minor child  within the meaning of R.C.M. 801(a)(6). Trial counsel will provide a copy of
this order to the desisnee.

So ORDERED this 18th day of November,2020.

Colonel, U.S. Marine Corps
Militarv Judse



tn-roRINE coRPS rRIAL JUDIC Y
EASTERN JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

UNITED STATES
v,

KEVIN C. HOLBEN

LANCE CORPORAL, USMC

APPOINTMENT OF DESIGNEE

IAw R.C.M. 801(a)(6)

18 Nov 2020

1. Nature of Order. Pursuant to Rule for Courl-Martial 801(a)(6), the Court may appoint a

designee to represent a victim of an offense under the UCMJ who is under the age of 18 years of
age and not a member of the armed forces, or who is incapacitated, incompetent, or deceased. In
this case the minor the named victim of an offense alleged on the charge sheet, is under the

age of l8 years. The Government recommends the  be

appointed a designee under the Rule.

2. Findings of Fact: The Court makes the following findings of fact:

became a victim fbr the purposes of R.C.M 801(a)(6) during the charged time
period of on or about 28 November 2019.
The proposed designee, Ms.
victim.
The proposed designee is over 18 years old and otherwise a competent designee.

No costs are expected, other than de minimis travel costs, should the proposed

designee desire to exercise the right under Article 6b to be present at sessions of
court.
There is no delay anticipated with the appointment of the proposed designee.

Trial counsel recommends the appointment of the proposed designee.

3. Rights of the Designee: In addition to the rights conferred upon a victim under Arlicle 6(b)
of the UCMJ, the rights that a designee may exercise on behalf of a victim include:

The right to receive notice of public hearings in the case;

The right to be reasonably heard at such hearings, if permitted by law; and

The right to confer with counsel representing the government at such hearings.

4. For purposes of this order, a public hearing or proceeding under this instruction shall include
any hearing or procedure which is open to the public generally or which has not been closed by
competent authority. Personal appearance by the victims is not necessary to satisfy the right to
be reasonably heard. The right to be reasonably heard may ordinarily be accomplished by
telephonic, written, or other means.

a.

b.

d.

f.

a.

b.



5. While all reasonable efforts shall be made to ensure these rights are afforded to the
victims/designee, in no case shall the rights of the accused be infringed or the administration of
justice be unduly prejudiced.

6. Order. The Court ORDERS that Ms.
within the meaning of R.C.M. 801(a)(6). Trial counsel will provide a copy

of this order to the desisnee.

So ORDERED this 18th day of November,2}2).

Colonel, U.S. Marine Corps
Military Judge

K. G. Phillips

IJV
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UNITED STATES
v.

KEVIN C. HOLBEN

LANCE CORPORAL, USMC

-MARINE CORPS TRIAL JUDICIARY
EASTERI\ JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

APPOINTMENT OF' DESIGNEE

IAw R.C.M. 801(a)(6)

8 Feb 2021

1. Nature of Order. Pursuant to Rule for Court-Martial 801(a)(6), the Court may appoint a

designee to represent a victim of an offense under the UCMJ who is under the age of of
age and not a member of the armed forces, or who is incapacitated, incompetent, or deceased. In
this case the minor  the named victim of an offense alleged on the charge sheet, is under the

age of  The Govemment recommends the be

appointed a designee under the Rule.

2. Findings of X'act: The Court makes the following findings of fact:

became a victim for the purposes of R.C.M 801(a)(6) during the charged time
period of on or about 1 December20Ig to on or about 31 January 2020'

The proposed designee, Ms.
victim.
The proposed designee is over old and otherwise a competent designee.

No costs are expected, other than de minimis travel costs, should the proposed

designee desire to exercise the right under Article 6b to be present at sessions of
court.
There is no delay anticipated with the appointment of the proposed designee.

Trial counsel recommends the appointment of the proposed designee'

3. Rights of the Designee: In addition to the rights conferred upon a victim under Article 6(b)

of the UCMJ, the rights that a designee may exercise on behalf of a victim include:

a. The right to receive notice of public hearings in the case;

b. The right to be reasonably heard at such hearings, if permitted by law; and

c. The right to confer with counsel representing the government at sr"rch hearings.

4. For pu{poses of this order, a public hearing or proceeding under this instruction shall include

any hearing or procedure which is open to the public generally or which has not been closed by

competent authority. Personal appearance by the victims is not necessary to satisfy the right to

be reasonably heard. The right to be reasonably heard may ordinarily be accomplished by
telephonic, written, or other means.

b.

d.

f.
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5. While all reasonable efforts shall be made to ensure these rights are afforded to the

victims/designee, in no case shall the rights of the accused be infringed or the administration of
justice be unduly prejudiced.

6. Order. The Court ORDERS that Ms. be appointed as the designee of the

minor child , within the meaning of R.C.M. 801(a)(6). Trial counsel will provide a copy of
this order to the designee.

So ORDERED this 8th day of February,202l.

Major, U.S. Marine Corps
Military Judge
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UNITED STATES
v.

KEVIN C. HOLBEN

LANCE CORPORAL, USMC

-MARINE CORPS TRIAL JUDICI
EASTERN JUDICIAL CIRCUIT
GENERAL COURT.MARTIAL

APPOINTMENT OF DESIGNEE

IAw R.c.M. 801(a)(6)

8 Feb 2021

1. Nature of Order. Pursuant to iule for Court-Martial 801(a)(6), the Court may appoint a

designee to represent a victim of an offense under the UCMJ who is under the age of 18 years of

ug. *d not a member of the armed forces, or who is incapacitated, incompetent, or deceased. In

this case the minor  the named victim of an offense alleged on the charge sheet, is under the

age of 18 years. The Government recommends the be

appointed a designee under the Rule.

2. Findings of Fact: The Court makes the following findings of fact:

a. became a victim for the purposes of R.C.M 801(a)(6) during the charged time

period of on or about 1 February 2020 to on or about 31 March 2020.

th. propored designee, Ms.
fhe proposed designee is over 18 years old and otherwise a competent designee'

No costs are expected, other than de mirtimis travel costs, should the proposed

designee desire to exercise the right under Article 6b to be present at sessions of

court.
There is no clelay anticipated with the appointment of the proposed designee'

Trial counsel recommends the appointment of the proposed designee'

3. Rights of the Designee: In addition to the rights confbrred upon a victim under Article 6(b)

of the UCV1J, the righti that a designee may oxercise on behalf of a victim include:

The right to receive notice of public hearings in the case; 
.

The right to be reasonably heard at sgch hearings, if permitted by law; and

fhe right to confer with counsel representing the govemment at such hearings'

4. For ceeding under this instruction shall include

any he generally or which has not been closed by

compe tims is not necessary to satisfy the right to

be reasonably heard. The right to be reasonably heard may ordinarily be accomplished by

telephonic, written, or other means.

b.

)
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f.
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5. While all reasonable efforts shall be made to ensure these rights are afforded to the

victims/designee, in no case shall the rights of the accused be infringed or the administration of
justice be unduly prejudiced.

6. Order. The Court ORDERS that Ms. be appointed as the designee of the

minor child within the meaning of R.C.M. 801(a)(6). Trial counsel will provide a copy of
this order to the designee.

So ORDERED this 8th day of February,2027.

Major, U.S. Marine Corps
Military Judge

f#,b
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UNITED STATES

I(evin C, Holben
Lance Corporal
U.S, Marine Corps

GENERAI COURT-MARTIAL

MOTION F'OR APPROPRIATE
RELTEF

(Docheting Request)

3 March 2021

1. Nature of Motion, The Govemment respectfully moves the Court to clear all othel curtent trial

nrilestones in all courts-martial against the Accused and docket an Article 39(a) session onZ2March

2021 fot an anaignment and one-day guilty plea in the above-captioned case,

2. Jusfification. The parties have entered into a plea agreement (attached hereto) that insludes

provisions that allows for joinda of the fivo charge sheets and for withdrawal of the additional charges

and re-referral, with special instructions, to the same court-martial as the original charges. This re-refenal

will require a new artaignment prior to the guilty plea.

3. Trial Dates and Deadlines. The Government respectfully requests that the Court docket this case for

arraignment and guilty plea at 0900 on22March202l, The parties will submit a Prctrial Infonnation

Report (PTIR) in advance of the hearing in accordance witfuhe local circuit 

Major, U.S. Marine Corps
Government Trial Counsel

rf***tr*tr*tr**t trrf*****trrl**rr*tr*rf***rkrl**********tr**Jr:t***********)t**rfrt*rrtr)t*ttJ,****tft(*

Defense Endorsement

Defense Counsel joins the notion and agrees to the proposed Article 39(a) date o122March2021.

March202l
Date I. L. GERMAN

Majot, U,S, Maline Corps
Senior Defense Counsel

ff#"-
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Court Ruling

The motion is granted. The parties shall appear beforc the Court on 22March 2V2l at lffi for an Arlicle
39(a) session.

5 March,2021

H ENRY.N lcHolasi: fll1hlKHfrl,3..on.
SEAN, DJJ;.!o,-d,/J5 0!lr7o7 {roo

N, S.HENRY
Military Judge
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STATEMENT OF TRIAL RESULTS

SECTION A . ADMINISTRATIVE

2 BRANCH

Marine Corps

3. PAYGRADE I+, OOb ID NUMBER

5. CONVENING COMMAND

MALS-I4, MAG-I4,2d MAW

6. TYPE OF COURT-MARTIAL 7. COMPOSTTTON

Judge Alone - MJAI6

8. DATE SENTENCE ADJUDGED

Mar22,2021

SECTION B. FINDINGS

SEE FINDINGS PAGE

SECTION C . TOTAL ADJUDGED SENTENCE

9 DISCHARGE OR DISMISSAL

Dishonorable discharee

10. CONFINEMENT

2 years

11. FORFEITURES

'otal Forfeitures

12, FINES I 13. FINE PENALW

lvn lllvn
14. REDUCTION I15. DEATH 16. REPRIMAND .I7 HARD LABOR ,I8. RESTRICTION

GyesCNo (6vesCruo 6vesCtto (3Yes C No

19 HARD LABOR PERIOD

N/A

20. PERIOD AND LIMITS OF RESTRICTION

N/A

SECTION D - CONFINEMENT CREDIT

21 DAYS OF PRETRIAL CONFINEMENT CREDIT

234

22 DAYS OF JUDICIALLY ORDERED CREDIT 23 TOTAL DAYS OF CREDIT

234 days

SECTION E - PLEA AGREEMENT OR PRE-TRIAL AGREEMENT

24 LIMITATIONS ON PUNISHMENT CONTAINED IN THE PLEA AGREEMENT OR PRE-TRIAL AGREEMENT

A Dishonorable Discharge will be adjudged. Reduction to the grade of E-l will be adjudged. Total forfeitures of all pay and allowances will
be adjudged. Minimum and maximum confinement that may be adjudged is two years each, for Specification I and2 of Charge II. All

inement adjudged to run concurrently. No fines will be adjudged. No other lawful punishments will be adjudged.

SECTION F - SUSPENSION OR CLEMENCY RECOMMENDATION

25. DID THE MILITARY JUDGE
]ECOMMEND SUSPENSION OF THE
SENTENCE OR CLEMENCY?

Yes (^ No (e
26. PORTION TO WHICH IT APPLIES 27. RECOMMENDED DURATION

28 FACTS SUPPORTING THE SUSPENSION OR CLEMENCY RECOMMENDATION

SECTION G - NOTIFICATIONS

29 f s sex offender registration required in accordance with appendix 4 to enclosure 2 of DoDl 1325 07?

]0. ls DNA collection ard submission required in acordance with 10 U.S.C S 1565 ard DoDl 5505.14?

l l Did this case involve a crime of domestic violence as defined in enclosure 2 of DoDl 6400 06?

]2. Does this case trigger a firearm possession prohibition in accordance with 18 U.S.C. S 922?

Yes (.

(a

(a

No c
c
(a

c

Yes No

Yes No

Yes No

SECTION H - NOTES AND SIGNATURE

33. NAME OF JUDGE (last. first. Ml) 35. PAYGRADE I 36. DATE SIGNED I 38. JUDGE'S SIGNATURE

Henry, Nicholas J. Marine Corps Mar 22,2021 RY.Nrc il-,llflyil,ffi'"'J
AS.SEA sEAN

. ? ;:: r'# :ri:rf37 NOTES

34. BRANCH

ofPagelof5Pages
Adobe Acrobat DC
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STATEMENT OF TRIAL RESULTS - FINDINGS

SECTION I - LIST OF FINDINGS

CHARGE ARTICLE SPECIFICATION PLEA FIND!NG
ORDEROR

REGULATIOiI
VIOLATED

LIO OR INCHOATE
OFFEI{SE ARTICLE

DIBRS

Offense description lChild pomography: possessing or receiving or viewing

Additional Charge:

Plea:Not Guilty
Findins: W/D

l20b Specification L lnot cuilty I lw/D

Offense description

Withdrawn and

Dismissed

Prior to findings, w/dw/o prejudice to ripen into a dismissal with prejudice
upon completion of appellate review wherein findings and sentence affirmed.

Specification 2

Offense description Sexual assault ofa child

Withdrawn and

Dismissed

ior to findings, w/d w/o prejudice to ripen into a dismissal with prejudice
pon completion of appellate review wherein findings and sentence affirmed.

Specification 3:

Offense description assault ofa child

Withdrawn and

Dismrssed

Specification 4:

to findings, wldw/o prejudice to ripen into a dismissal with prejudice
completion of appellate review wherein findings and sentence affirmed.

Not Guilty w/D

Offense description assault ofa child

Specification 5: w/D

Offense description

Withdrawn and

Dismissed

Prior to findings, w/dw/o prejudice to ripen into a dismissal with prejudice
upon completion of appellate review wherein findings and sentence affirmed.

Additional Charge: II
Plea: Not Guilty
Finding: W/D

l28b Specifrcation: lno, culty I lyq I rzssrn 
I

Offense description

Withdrawn and
Dismissed

Violence - commission of violent offense

Priorto findings, w/dw/o prejudice to ripen into a dismissal with prejudice
upon completion of appellate review wherein findings and sentence affirmed.

ofJan uary
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MILITARY JUDGE ALONE SEGMENTED SENTENCE

SECTION J - SENTENGING

CHARGE ISPECIFICATION ICOT{FINETENTI CONCURRET{TWITH I CONSECUTIVEWTH I FINE

Charge: I
Plea: Not Guilty Specification l: N/A N/A

Findine: W/D

N/A N/A

Specification 2:

Specification 3:

Specification 4:

Specification 5: N/A

Specifrcation 6: N/A

Specification 7 N/A

Soecificatron 8: N/A N/A N/A N/A

Charge: II
Plea: Guilty Specification l: 2 years Specification 2

Findine: Guilty
N/A N/A

Specification 2-. 2years Specification I N/A N/A

AdditionalCharge: I
Plea: Not Guilty Specirrcation l: N/A N/A

Findins: W/D

N/A N/A

Specifrcatron 2: N/A N/A N/A N/A

Specification 3: N/A N/A N/A N/A

Specification 4: N/A N/A N/A N/A

eAt{S+otseages
Adobe Acrobat DC
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Additional Charge: Il
SECTION J . SENTENCING

il@
Finding: WID Specification: N/A N/A N/A N/A

PageSof5Pages
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CONVENING AUTHORITY'S ACTIONS



rt POST-TRTAL ACTION V

I. NAME OF ACCUSED (LAST, FIRST, MI)

Holben, Kevin C. E3

2. PAYGRADE/RANK 3. DoD ID NUMBER

4. LTNIT OR ORGANIZATION 5. CURRENT ENLISTMENT

18 September 2018

6. TERM

yrsIMALS-I4, MAG-14, 2d MAW

7. CONVENING AUTHOzuTY
(LJNIT/ORGANIZATION)

8. COURT-
MARTIAL TYPE

al

9. COMPOSITION

e Alone - MJAl6

IO. DATE SENTENCE
ADJUDGED

22March20212d MAW

I I . Has the accused made a request for deferment of reduction in grade? C Yes 6No
12. Has the accused made a request for deferment of confinement? C Yes (aNo

13. Has the accused made a request for deferment of adjudged forfeitures? C Yes (3 lrlo

14. Has the accused made a request for deferment of automatic forfeitures? C Yes 6No
15. Has the accused made a request for waiver of automatic forfeitures? C Yes 6No
16. Has the accused submitted necessary information for transferring forfeitures for
rcnefit of dependents?

C Yes 6No

17. Has the accused submitted matters for convening authority's review? C Yes 6No
18. Has the victim(s) submitted matters for convening authority's review? f Yes 6No
19. Has the accused submitted any rebuttal matters? C Yes 6No
20. Has the military judge made a suspension or clemency recommendation? C Yes 6No
2l . Has the trial counsel made a recommendation to suspend any part of the sentence? C Yes 6No
22.Did the court-martial sentence the accused to a reprimand issued by the convening
ruthoritv?

C Yes 6No

23. Summary of Clemency/Deferment Requested by Accused andlor Crime Victim, if applicable.

I have advised the Convening Authority of clemency authority based on the earliest findings of guilty for an offense committed on or
after'f January2019 pursuantto R.C.M.1109, MCM (2019 Ed.)

24. Convening Authority Name/Title 25. SJA Name

M. 5. CEDERHOLM / Commanding General

26. SJA signature 27. Date

Apr 14,2021

Convening Authority's Action - Holben. Kevin C.

Page I of2



28. Having reviewed all matters submitted by the accused and the victim(s) pursuant to R.C.M. l106ll1064, and

after being advised by the staffjudge advocate or legal officer, I take the following action in this case: [If deferring

or waiving any punishment, indicate the date the deferment/waiver will end. Attach signed reprimand if applicable.

Indicate what action, if any, taken on suspension recommendation(s) or clemency recommendations from the judge.]

Court-Martial Order No. W21-13.

the General Court-Martial case of United States v. Lance Corporal Kevin C. Holben, U.S. Marine Corps, the sentence is approved and,

for the part of the sentence extending to a Dishonorable Discharge, will be executed. The Marine Corps Installations East

Regional Brig, Camp Lejeune, North Carolina, is designated as the initial place of confinement.

Confinement Credit.
The accused will be credited with having served 234 days of confinement'

to Article 66, Uniform Code of Military Justice, the record of trial will be forwarded to the Navy-Marine Corps Appellate Review

y (Code 40), Office of the Judge Advocate General, Washington Navy Yard, Washington, D.C.20374 for appellate review.

29. Convening authority's wriffen explanation of the reasons for taking action on offenses with mandatory minimum

punishments or offenses for which the maximum sentence to confinement that may be adjudged exceeds two years,

or offenses where the adjudged sentence includes a punitive discharge (Dismissal, DD, BCD) or confinement for
more than six months, or a violation of Art. 120(a) or 120(b) or l20b:

30. Convenine Auth

E D E R H O L M . M I C H ?i'J:'Jlfilnil'^1,:ilo* s

EL.S. ^ orr.oo.26 
1 |:20:3r _04'00'

32.Date convening authority action was forwarded to PTPD or Review Shop.

Convening Authority's Action - Holben, Kevin C.
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ENTRY OF JUDGMENT

3. DoD ID NUMBERI. NAME OF ACCUSED 2. PAYGRADE/RANK

4. LINIT OR ORGANIZATION

MALS-I4, MAG.14,2d MAW

5. CURRENT ENLISTMENT

1 8 Septem ber 20 1 8

7. CONVENING AUTHOzuTY
ruINIT/ORGANIZATION

8. COURT.
MARTIAL TYPE

General

9. COMPOSITION

Alone - MJAl6

IO. DATE COURT-MARTIAL
ADJOURNED

2 March 2021

I I . Findings of each charge and specification referred to trial. [Summary of each charge and specification
(include at a minimum the gravamen of the offense), the plea of the accused, the findings or other disposition
accounting for any exceptions and substitutions, any modifications made by the convening authority or any post-

trialruling, order, or other determination by the military judge. R.C.M. I I I l(bXl)l

harge l: Violation of Article 120b, UCMJ. Plea: Not Guilty. Finding: Dismissed without prejudice, to ripen into prejudice upon
of appellate review in which the findings and sentence are affirmed.

fication 1: Did, between on or about 1 December 2019 and on or about 25 December 2019, commit a sexual act upon a child
had attained the age of 12 years but had not attained the age of 16 years, by penetrating vulva with his penis. Plea: Not

uilty. Finding: Dismissed without prejudice, to ripen into prejudice upon completion of appellate review in which the findings and

tence are affirmed.

fication 2: Did, between on or about 1 January 2020 and on or about 'l 5 January 2020, commit a sexual act upon a child who
attained the age of 12 years but had not attained the age of 16 years, by penetrating vulva with his penis. Plea: Not Guilty.
ing: Dismissed without prejudice, to ripen into prejudice upon completion of appellate review in which the flndings and sentence

affirmed.

fication 3: Did, between on or about 1 January 2020 and on or about 15 January 2020, commit a sexual act upon  a child who
attained the age of 12 years but had not attained the age of 16 years, by penetrating mouth with his penis. Plea: Not Guilty.
ing: Dismissed without prejudice, to ripen into prejudice upon completion of appellate review in which the findings and sentence

affirmed.

Specification 4: Did, on or about 1 January 2020 and on or about 31 January 2020, commit a sexual act upon a child who had

ained the age of 12 years but had not attained the age of 16 years, by penetrating vulva with his penis. Plea: Not Guilty.
Finding: Dismissed without prejudice, to ripen into prejudice upon completion of appellate review in which the findings and sentence

affirmed.

Specification 5: Did, on or about 1 January 2020 and on or about 31 January 2020, commit a sexual act upon  a child who had

tained the age of 12 years but had not attained the age of 16 years, by penetrating mouth with his penis. Plea: Not Guilty.
Finding: Dismissed without prejudice, to ripen into prejudice upon completion of appellate review in which the findings and sentence

affirmed.

Specification 6: Did, on or about 27 November 2019, commit a lewd act upon a child who had not attained the age of  by
intentionally communicating to  indecent language, to wit:

or words to that effect, with an intent to gratify his sexual

. Plea: Not Guilty. Finding: Dismissed without prejudice, to ripen into prejudice upon completion of appellate review in which
the findings and sentence are affirmed.

(See Addendum Page)

Entry of Judgment - Holben. Kevin C.
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l2.SentencetobeEffiymodificationsmadebyreasonofl!post-trialactionbythe
conuening authority (including any action talien based on a suspent]olt"9o-TT_eldation), continement credit, or any

post-trial-rule, order, or other determination_by the military judge. R.C.M. I I I 1(bX2). I^f the sentence was

a;tg;i"J Uy u rititu.y judge, ensure confinement and fines aie segmented as well as if a sentence shallrun
concurrently or consecutivelY.

litary Judge: Dishonorable Discharge, forfeiture of all pay and allowances, reduction to pay grade E-1 and;

ll: Violation of Article 134, UCMJ.

Specification 1: 2 years confinement.

5pecifi cation 2; 2 years confinement.

All confinement is to be served concurrently for a total of 2 years.

accused is credited with having served 234 days of confinement.

26 April 2021, the Convening Authority approved the sentence and, except for the part extending to the dishonorable discharge,

it executed.

13. Deferment and Waiver. Include the nature of the request, the CA's Action, the effective date of the deferment,

and date the deferment ended. For waivers, include the effective date and the length of the waiver. RCM I I I l(b

14. Action convening authority took on any suspension recommendation from the military judge:

Entry of Judgment -
Holben. Kevin C.
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E N Ry. N I C H O LA S. 3t'J';+|'*iln;;l^:J,,^N 

EA N lo.,", ror, .or. r 1 1 3:25:30 _04'00'

17. In accordance with RCM I I I I (c)(l ), the military judge who entered a judgment may modify the judgment to
correct computational or clerical errors within l4 days after the judgment was initially entered. Include any

modifications here and resign the Entry of Judgment.

19. Date iudement entered:

Entry of Judgment Holben, Kevin C.

Page 3 of4



COUNUATION SHEET - ENTRY OF JUDG

I l. Findings (Continued

ification 7: Did, on or about 28 November 20'l 9, commit a lewd act upon a child who had not attained the age of by

communicating to indecent language, to wit: telling that she was "fuckable" and asking if he and could "fuck,"

words to that effect, with an intent to gratify his sexual desire. Plea: Not Guilty. Finding: Dismissed without prejudice, to ripen into
prejudice upon completion of appellate review in which the findings and sentence are affirmed.

Specification 8: Did, on or about 28 November 2019, commit a lewd act upon a child who had not attained the age of by
intentionally communicating to indecent language, to wit: asking if she has had sex and stating "my dick does all the work," or
words to that effect, with an intent to gratify his sexual desire. Plea: Not Guilty. Finding: Dismissed without prejudice, to ripen into
prejudice upon completion of appellate review in which the findings and sentence are affirmed.

ll: Violation of Article 134, UCMJ. Plea: Guilty. Finding: Guilty.

Specification 1: Did, between on or about 1 January 2020 and 31 January 2020, knowingly and wrongfully produce child pornography,

to wit: a video of a minor, or what appears to be a minor, engaging in sexually explicit conduct, and that said conduct was of a nature to
bring discredit upon the armed forces. Plea: Guilty. Finding: Guilty.

Specification 2: Did, between on or about 1 November 2019 and 31 January 2020, knowingly and wrongfully receive child pornography,

to wit: photographs of a minor, or what appears to be a minor, engaging in sexually explicit conduct, and that said conduct was of a

to bring discredit upon the armed forces. Plea: Guilty. Finding: Guilty.

Charge l: Violation of Article 120b, UCMJ. Plea: Not Guilty. Finding: Dismissed without prejudice, to ripen into prejudice
pon completion of appellate review in which the findings and sentence are afflrmed.

fication 1: Did, between on or about 1 December 2019 and on or about 31 January 2020, commit a sexual act upon a child
had attained the age of l2 years but had not attained the age of 16 years, by penetrating vulva with LCpl Holben's penis. Plea:

Guilty. Finding: Dismissed without prejudice, to ripen into prejudice upon completion of appellate review in which the findings
sentence are affirmed.

fication 2: Did, between on or about 1 December 2019 and on or about 3'l January 2020, commit a sexual act upon a child
had attained the age of 12 years but had not attained the age of 16 years, by penetrating mouth with LCpl Holben's penis.

Not Guilty. Finding: Dismissed without prejudice, to ripen into prejudice upon completion of appellate review in which the
ndings and sentence are affirmed.

fication 3: Did, between on or about 1 February 2020 and on or about 3l March 2020, commit a sexual act upon  a child who
attained the age of 12 years but had not attained the age of 16 years, by penetrating vulva with LCpl Holben's penis.

Not Guilty. Finding: Dismissed without prejudice, to ripen into prejudice upon completion of appellate review in which the
ings and sentence are affirmed.

ification 4: Did, between on or about 1 February 2020 and on or about 31 March 2020, commit a sexual act upon  child who
attained the age of 'l 2 years but had not attained the age of 16 years, by penetrating  mouth with LCpl Holben's penis. Plea:

t Guilty. Finding: Dismissed without prejudice, to ripen into prejudice upon completion of appellate review in which the findings
d sentence are affirmed.

ification 5: Did, between on or about 1 February 2020 and on or about 31 March 2020, commit a sexual act upon  a child who
had attained the age of l2 years but had not attained the age of 16 years, by penetrating vulva with LCpl Holben's fingers. Plea:

Not Guilty. Finding: Dismissed without prejudice, to ripen into prejudice upon completion of appellate review in which the flndings
sentence are affirmed.

Additional Charge ll: Violation of Article 128b. Plea: Not Guilty. Finding: Dismissed without prejudice, to ripen into prejudice upon
of appellate review in which the findings and sentence are affirmed.

Specification: Did, between 1 January 2020 and 31 January 2020, commit a violent offense against to wit: battery by unlawfully
abbing her forearm with his hand, and at the time,  was the intimate partner of the accused and a child under the age of  Plea:

Not Guilty. Finding: Dismissed without prejudice, to ripen into prejudice upon completion of appellate review in which the findings
sentence are affirmed.

Entry of Judgment - Holben, Kevin C.

Page 4 of4



APPELLATE INFORMATION 



IN THE UNITED STATES 

NAVY-MARINE CORPS COURT OF CRIMINAL APPEALS 

 

Before Panel No. 3 

 

UNITED STATES 

 

            Appellee 

 

 v. 

 

Kevin C. Holben 

Lance Corporal (E-3)   

United States Marine Corps 

 

            Appellant 

APPELLANT’S MOTION FOR A 

FIRST ENLARGEMENT OF 

TIME 

 

NMCCA Case No. 202100145 

 

Tried At Marine Corps Air Station 

Cherry Point, North Carolina on 

November 18, 2020, February 8, 2021, 

March 1, 2021 and March 22, 2021 

before a General-Court-Martial 

Convened by Commanding General, 

Second Marine Air Wing, Colonel K.G. 

Phillips, presiding. 

 

 

TO THE HONORABLE, THE JUDGES OF THE UNITED STATES 

NAVY-MARINE CORPS COURTS OF CRIMINAL APPEALS 

 

COMES NOW undersigned, pursuant to Rule 23.2(c)(3) of this Court’s 

Rules, and respectfully moves for a first enlargement of time to file a brief and 

assignments of error. The current due date is July 25, 2021. The number of days 

requested is thirty. The requested due date is August 24, 2021. 

  



2 
 

 The current status of the case:  

1. The Record of Trial was docketed on May 26, 2021.  

2. The Moreno III date is November 26, 2022. 

3. Lance Corporal Holben is currently confined, with a normal release date 

of April 3, 2022. 

4. The record consists of 454 transcribed pages, and 1,482 total pages.  

5. Counsel has not completed initial review of the record of trial. 

 Appellant has been consulted regarding this enlargement request, and 

consents to this enlargement. 

 Good cause exists for this enlargement. This is a complex case involving 

guilty pleas to receipt and production of child pornography. Counsel requires 

additional time to complete review of the record and discuss any potential 

assignments of error with the client. Additionally, undersigned counsel was on 

paternity leave between July 8 and July 22, 2021.  

  



3 
 

WHEREFORE, Appellant respectfully requests this Court grant this motion. 

 

 

 

 

 

 Jasper W. Casey 

 Captain, U.S. Marine Corps 

 Appellate Defense Counsel 

 Navy-Marine Corps Appellate Review Activity 

 1254 Charles Morris Street, SE 

 Building 58, Suite 100 

 Washington, DC 20374 
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CERTIFICATE OF FILING AND SERVICE 

I certify that the original and three copies of the foregoing were delivered to 

the Court on July 19, 2021, that a copy was uploaded into the Court’s case 

management system on July 19, 2021, and that a copy of the foregoing was 

delivered to Director, Appellate Government Division on July 19, 2021.  

 

 

 

 Jasper W. Casey 

 Captain, U.S. Marine Corps 

 Appellate Defense Counsel 

 Navy-Marine Corps Appellate Review Activity 

 1254 Charles Morris Street, SE 

 Building 58, Suite 100 

 Washington, DC 20374 
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Subject: RECEIPT - FILING - Panel 3 - U.S. v. Holben - NMCCA 202100145 - D Mtn for First 
Enlargement (Capt Casey)

Signed By:

 
RECEIVED 

July 19 2021 
United States Navy-Marine Corps 

Court of Criminal Appeals 
 
 
 

Panel Paralegal 
Navy‐Marine Corps Court of Criminal Appeals 
1254 Charles Morris St SE, Ste 320 
Washington Navy Yard, DC 20374 

 

Subject: FILING ‐ Panel 3 ‐ U.S. v. Holben ‐ NMCCA 202100145 ‐ D Mtn for First Enlargement (Capt Casey) 
 
Good afternoon, 
 
Please see attached Motion for a First Enlargement ICO U.S. v Lance Corporal Holben. 
 
Very respectfully, 



2

  
Jasper Casey  
Captain, U.S. Marine Corps 
  
Appellate Defense Counsel (Code 45) 
1254 Charles Morris Street SE, Bldg. 58 
Washington Navy Yard, DC  20374 
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Subject: RULING - FILING - Panel 3 - U.S. v. Holben - NMCCA 202100145 - D Mtn for First 
Enlargement (Capt Casey)

Signed By:

 

MOTION GRANTED 
July 19 2021 

United States Navy-Marine Corps 
Court of Criminal Appeals 

 
 

Panel Paralegal 
Navy‐Marine Corps Court of Criminal Appeals 
1254 Charles Morris St SE, Ste 320 
Washington Navy Yard, DC 20374 

Subject: FILING ‐ Panel 3 ‐ U.S. v. Holben ‐ NMCCA 202100145 ‐ D Mtn for First Enlargement (Capt Casey) 
 
Good afternoon, 
 
Please see attached Motion for a First Enlargement ICO U.S. v Lance Corporal Holben. 
 
Very respectfully, 
  



2

Jasper Casey  
Captain, U.S. Marine Corps 
  
Appellate Defense Counsel (Code 45) 
1254 Charles Morris Street SE, Bldg. 58 
Washington Navy Yard, DC  20374 

 



IN THE UNITED STATES 

NAVY-MARINE CORPS COURT OF CRIMINAL APPEALS 
 

Before Panel No. 3 

 

UNITED STATES 

 

            Appellee 

 

 v. 

 

Kevin C. Holben 

Lance Corporal (E-3)   

United States Marine Corps 

 

            Appellant 

APPELLANT’S MOTION FOR A 

SECOND ENLARGEMENT OF 

TIME 
 

NMCCA Case No. 202100145 

 

Tried At Marine Corps Air Station 

Cherry Point, North Carolina on 

November 18, 2020, February 8, 2021, 

March 1, 2021 and March 22, 2021 

before a General-Court-Martial 

Convened by Commanding General, 

Second Marine Air Wing, Colonel K.G. 

Phillips, presiding. 

 

 

TO THE HONORABLE, THE JUDGES OF THE UNITED STATES 

NAVY-MARINE CORPS COURTS OF CRIMINAL APPEALS 

 

COMES NOW undersigned, pursuant to Rule 23.2(c)(3) of this Court’s 

Rules, and respectfully moves for a second enlargement of time to file a brief and 

assignments of error. The current due date is August 24, 2021. The number of days 

requested is thirty. The requested due date is September 23, 2021. 

  



2 
 

 The current status of the case:  

1. The Record of Trial was docketed on May 26, 2021.  

2. The Moreno III date is November 26, 2022. 

3. Lance Corporal Holben is currently confined, with a normal release date 

of April 3, 2022. 

4. The record consists of 454 transcribed pages, and 1,482 total pages.  

5. Counsel has completed initial review of the record of trial. 

 Appellant has been consulted regarding this enlargement request, and 

consents to this enlargement. 

 Good cause exists for this enlargement. This is a complex case involving 

guilty pleas to receipt and production of child pornography. Having now 

completed review of the record of trial, undersigned counsel requests additional 

time to fully discuss case with Appellant, research any potential assignments of 

error, and draft a brief.  

  



3 
 

WHEREFORE, Appellant respectfully requests this Court grant this motion. 

 

 

 

 

 

 Jasper W. Casey 

 Captain, U.S. Marine Corps 

 Appellate Defense Counsel 

 Navy-Marine Corps Appellate Review Activity 

 1254 Charles Morris Street, SE 

 Building 58, Suite 100 

 Washington, DC 20374 
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CERTIFICATE OF FILING AND SERVICE 

I certify that the original and three copies of the foregoing were delivered to 

the Court on August 18, 2021, that a copy was uploaded into the Court’s case 

management system on August 18, 2021, and that a copy of the foregoing was 

delivered to Director, Appellate Government Division on August 18, 2021.  

 

 

 

 Jasper W. Casey 

 Captain, U.S. Marine Corps 

 Appellate Defense Counsel 

 Navy-Marine Corps Appellate Review Activity 

 1254 Charles Morris Street, SE 

 Building 58, Suite 100 

 Washington, DC 20374 
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Subject: RECEIPT - FILING - Panel 3 - U.S. v. Holben - NMCCA 202100145 - D Mtn for Second 
Enlargement (Capt Casey)

Signed By:

RECEIVED 
Aug 18 2021 

United States Navy-Marine Corps 
Court of Criminal Appeals 

 

Subject: FILING ‐ Panel 3 ‐ U.S. v. Holben ‐ NMCCA 202100145 ‐ D Mtn for Second Enlargement (Capt Casey) 
 
Good afternoon, 
 
Please see attached Motion for a Second Enlargement ICO U.S. v Lance Corporal Holben. 
 
Very respectfully, 
  
Jasper Casey  
Captain, U.S. Marine Corps 
  
Appellate Defense Counsel (Code 45) 
1254 Charles Morris Street SE, Bldg. 58 
Washington Navy Yard, DC  20374 

 



1

Subject: RULING -  FILING - Panel 3 - U.S. v. Holben - NMCCA 202100145 - D Mtn for Second 
Enlargement (Capt Casey)

Signed By:

MOTION GRANTED 
August 18 2021 

United States Navy-Marine Corps 
Court of Criminal Appeals 

 

Subject: FILING ‐ Panel 3 ‐ U.S. v. Holben ‐ NMCCA 202100145 ‐ D Mtn for Second Enlargement (Capt Casey) 
 
Good afternoon, 
 
Please see attached Motion for a Second Enlargement ICO U.S. v Lance Corporal Holben. 
 
Very respectfully, 
  
Jasper Casey  
Captain, U.S. Marine Corps 
  
Appellate Defense Counsel (Code 45) 
1254 Charles Morris Street SE, Bldg. 58 
Washington Navy Yard, DC  20374 

 
 



This opinion is subject to administrative correction before final disposition. 

 
Before  

GASTON, HOUTZ, and MYERS 
Appellate Military Judges 

_________________________ 

UNITED STATES 
Appellee 

v. 

Kevin C. HOLBEN 
Lance Corporal (E-3), U.S. Marine Corps 

Appellant 

No. 202100145 

Decided: 3 September 2021 

Appeal from the United States Navy-Marine Corps Trial Judiciary  

Military Judge:  
Kyle G. Phillips (arraignment) 

Nicholas S. Henry (trial) 
 

Sentence adjudged 22 March 2021 by a general court-martial con-
vened at Marine Corps Air Station Cherry Point, North Carolina, 
consisting of a military judge sitting alone. Sentence in the Entry of 
Judgment: reduction to paygrade E-1, forfeiture of all pay and allow-
ances, confinement for two years, and a dishonorable discharge. 

For Appellant:  
Captain Jasper W. Casey, USMC 

For Appellee:  
Brian K. Keller, Esq. 



United States v. Holben, NMCCA No. 202100145 
Opinion of the Court 

2 

_________________________ 

This opinion does not serve as binding precedent under 
NMCCA Rule of Appellate Procedure 30.2(a). 

_________________________ 

PER CURIAM: 

After careful consideration of the record, submitted without assignment of 
error, we have determined that the findings and sentence are correct in law 
and fact and that no error materially prejudicial to Appellant’s substantial 
rights occurred.1 

The findings and sentence are AFFIRMED.  

FOR THE COURT: 

RODGER A. DREW, JR. 
Clerk of Court 

                                                
1 Articles 59 & 66, Uniform Code of Military Justice, 10 U.S.C. §§ 859, 866. 
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THERE WERE NO REMANDS 
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