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CONVENING ORDER



UNITED STATES MARINE CORPS 
1ST MARINE DIVISION (REIN} 

BOX 555380 
CAMP PENDLETON CALIFORNIA 91055-5380 

INkH1YkJ'.llJtnt 

5810 
GCMCO#l-19 

JAN 1 4 2019 

A General Court-Martial is hereby convened. It may proceed at Marine Corps Base Camp 
Pendleton, California, or Marine Air Ground Task Force Training Center Twentynine Palms, 
California, unless otherwise directed. The Court-Martial will be constituted as follows : 

MEMBERS 

Colonel,  USMC; 
Lieutenant Colonel  USMC; 
Lieutenant Colonel , USMC; 
Lieutenant Colonel  USMC; 
Major , USMC; 
Major  USMC; 
Major , USMC; 
Captain  USMC 

R. F. CASTELL VI 
Major General 
U. S. Marine Corps 
Commanding General 



UNITED STATES MARINE CORPS 
I ST MARINE DIVISION (REIN) 

BOX SSS380 
CAMP PENDLETON CALIFORNIA 92055-5380 

IN flEP'L\' U:fERTO 

5810 
GCMCO #l-19i 
JUL O 7 2020 

A General Court-Martial Convening Order #1-19 is hereby modified only for the case of U.S. v. 
SERGEANT DEXTER K. KUNISHIGE. USMC 

DELETE 

Colonel ., USMC; 
Lieutenant Colonel , USMC; 
Lieutenant Colonel  USMC; 
Lieutenant Colonel USMC; 
Major , USMC; 
Major USMC; 
Major USMC 
Captain  USMC 

Major USMC; 
Captain  USMC; 
First Lieutenant  USMC; 
Second Lieutenant  USMC; 
Chief Warrant Officer 3  USMC; 
Chief Warrant Officer 2  USMC; 
First Sergeant  USMC; 
Master Sergeant USMC; 
Gunnery Sergeant USMC; 
Gunnery Sergeant USMC; 
Gunnery Sergeant  USMC; 
Gunnery Sergeant  USMC; 
Staff Sergeant , USMC; and 
Staff Sergeant  USMC. 

This General Court-Martial is hereby constituted as follows : 

MEMBERS 

Major  USMC; 
Captain  USMC; 
First Lieutenant  USMC; 
Second Lieutenant  USMC; 
Chief Warrant Officer 3  USMC; 
Chief Warrant Officer 2  USMC; 
First Sergeant  USMC; 
Master Sergeant USMC; 
Gunnery Sergeant  USMC; 
Gunnery Sergeant USMC; 
Gunnery Sergeant  USMC; 



GENERAL COURT-MARTIAL CONVENING ORDER #l-l 9i cont. 

Gunnery Sergeant  USMC; 
Staff Sergeant USMC; and 
Staff Sergeant USMC. 

2 

U. S. Marine Corps 
Commanding General 



UNITED STATES MARINE CORPS 
1ST MARINE DIVISION (REIN) 

BOX SSS380 
CAMP PENDLETON CALIFORNIA 92055-5380 

Ill RUI.V WER TO 

5810 
GCMCO #l-19il 

SEP 2 2 2820 
General Court-Martial Convening Order # I -I 9i, dated 7 July 2020, is hereby modified only for the case of 
U.S. v. SERGEANT DEXTER K. KUNISHIGE. USMC: 

DELETE 
Major USMC; 
Captain USMC; 
First Lieutenant  USMC; 
Second Lieutenant USMC; 
Chief Warrant Officer 3  USMC; 
Chief Warrant Officer 2 USMC; 
First Sergeant USMC; 
Master Sergeant USMC; 
Gunnery Sergeant  USMC; 
Gurutery Sergeant SMC; 
Gunnery Sergeant USMC; 
Gunnery Sergeant USMC; 
Staff Sergeant USMC; and 
Staff Sergeant  USMC. 

Lieutenant Colonel , USMC; 
Majo SMC; 
Major SMC; 
Major  USMC; 
Major USMC; 
Captain USMC; 
Captain , USMC;  
Captain USMC; 
Captain USMC; 
First Lieutenant USMC; 
First Lieutenant USMC; 
First Lieutenant USMC 
Second Lieutenant , USMC; 
Second Lieutenant , USMC; 
First Sergeant USMC; 
First Sergeant  USMC; 
Gunnery Sergeant USMC; 
Gunnery Sergeant USMC; 
Staff Sergeant USMC; 
Staff Sergeant  USMC; and 
Staff Sergeant USMC. 

This General Court-Martial is hereby constituted as follows: 

Lieutenant Colonel USMC; 
Major  USMC; 
Major USMC; 
Major USMC; 
Major  USMC; 
Captain USMC; 



GCMO #J-19il continued 

Captain USMC; 
Captain  USMC; 
Captain  USMC; 
First Lieutenant , USMC; 
First Lieutenant  USMC; 
First Lieutenant USMC 
Second Lieutenant  USMC; 
Second Lieutenant USMC; 
First Sergeant  USMC; 
First Sergeant , USMC; 
Gunnery Sergeant USMC; 
Gunnery Sergeant SMC; 
Staff Sergeant  USMC; 
Staff Sergeant , USMC; and 
Staff Sergeant  USMC. 

R. F. CASTELLVI 
Major General 
U.S. Marine Corps 
Commanding General 

2 



CHARGE SHEET



1. NAME OF ACCUSED (Last. First. Ml) 

Kunishi e, Dexter K. 

CHARGE SHEET 

I. PERSONAL DATA 
2. EDIPI 3. RANK/RA TE 

s t 
6. CURRENT SERVICE 

4. PAYGRADE 

E-5 
5. UNIT OR ORGANIZATION 
Headquarters Battalion 
1st Marine Division 

a. INITIAL DATE b. TERM J4. c. 
-, ........ " 
..,a.years, 

Marine Corps Base Camp Pendleton, California 

7. PAY PER MONTH 8. NATURE OF RESTRAINT OF ACCUSED 
--......... a."'""a,-A..,.S....,.IC-------""T"",b-. ..,s"""EAJ-='Fo""R'"'E""IG,..,.N.,...,D,..,.U=TY,,...,..,--c--=T""oT:,A,.,.L--1 Confinement 

$3,480.90 NONE $3,480.90 
Restriction 

Confinement 
II. CHARGE(S) AND SPECIFICATION($) 

CHARGE I: VIOLATION OF THE UCMJ, ARTICLE 120b 

19 Oct 12 2 .@amonths 

9. DATE(S) IMPOSED 
14 Dec 16 to 19 Dec 16 
19 Dec 16 to 11 Jan 17 

11 Jan 17 to resent 

Specification 1: In that Sergeant Dexter K. KUNISHIGE, U.S. Marine Corps, while on active duty, did , at or near Nevada, on 
divers occasions, between on or about 1 May 201 3 and on or about 31 August 2013, commit lewd acts upon , a 
child who had not attained the age of years, to wit: sexual contact, to wit: kiss the lips of with t of 
Sergeant Dexter K. KUNISHIGE, with the intent to arouse and gratify the sexual desires of Sergeant Dexter K. KUNISHIGE a

~ J:;;:._.,_.//~, t c:;..,,/fy_ Ay /'1e,.,, e ~s 5c>f'-t .::;)...J,7 
/V F/.1 T < 'sv /i-'/~ r- .2o 

Specification 2: In that Sergeant Dexter K. KUNISHIGE, U.S. Marine Corps, while on active ty. did, at or near Neuada, 
between on or about 1 May 2013 and on or about 3 December 2013 co . , , a child who had 
not attained the age of  years to · · ou of with the penis of the said Sergeant Dexter K. 
KllNlSl=UG~i e intent to arouse and gratify the sexual desires of Sergeant Dexter K. KUNISHIGE and 1. 

 ~ 

pecification-a: In that Sergeant Dexter K. KUNISHIGE, U.S. Marine Corps, while on active duty, did, at o Nevada, on 
ivers occasions, between on or about 1 August 2013 and 3 December 2 mmit sexual acts upon • 1, a child 
ho had not attained the age of  years, to wit: penetrate the vulva of • , with the penis of the said Sergeant Dexte

K. KUNISHIGE. with tl.e ir,teRt to a1otJse ar,S !;JFatify tl'le seJ<tial sesires of SeF§eaAl OeJ<ter K. KUNISHIGE ans 
\/J/C fl.LC 'lctU>~' '" 

Continue on supplemental page 

Ill. PREFERRAL 

11a. NAME OF ACCUSER (Last, Firsr. Ml) c. ORGANIZATION OF ACCUSER 
_ _ __ _ E-4 

,o 
n cases of this character, personally appeared the above named 

 1' day of Jwi~o-, , 20 I 7: , and signed the foregoing charges and specifications under oath that 
person subject to the Uniform Code of Mil itary Juslice and that he/she either has personal knowledge of or has investigated the matters 

set forth therein and that the same are true to the best of his/her knowledge and belief. 

K. A. Sorensen HOBN, MAGTFTC, 29 Palms, CA 92278 
Typed Name of Officer Organizauon of Officer 

Captain Judge Advocate 
Official Capaciry to Administer Oaths 

(See R.C.M 307(b)--must be commissioned officer) 

Signarure 

DD Form 458 May 2000 ALL EARILER EDITIONS ARE OBSOLETE 



12. On U j<=tnvCA.r~ ' "i _il. , the accused was informed of the charp- 1gainst him/hef and of the name(s) of 

the accuser(s) known to me. (S; R.C.M. 3L ). (See R.C.M. 308 if notification cannot be mad€ 

30 Light Armored Reconnaissance 
Typed Name of Immediate Commander Organization of Immediate Commander 

_ , ,econd l,~eutenant 

RECEIPT BY SUMMARY COURT-MARTIAL CONVENING AUTHORITY 

13. The sworn charges were received at 1Ql5 hours, ~·2., ):{O VCtfj20 Jl at 30 Liqht Armored 
Designation of Command or 

·Reconnaissance 
Officer Exercising Summary Court-Martial Jurisdiction (See R.C.M. 403) 

FOR THE1 Commanding Officer 

Legal Officer 
Typed Name of Officer Official Capacity of Officer Signing 

Sec.li)nd Lieutenant 

V. REFERRAL; SERVICE OF CHARGES 

14a. DESIGNATION OF COMMAND OF CONVENING AUTHORITY I b. PLACE I C. DATE MAR 
1st Marine Division Camp Pendleton, CA 1 2 2020 

Referred for trial to the General court-martial convened by General Court-Martial Convening Order # 1-19 

Dated 14 Janual)' 20 19 --- ,subject to the following instructions:2 To be tried in conjunction 

with the charges preferred on 17 Mar 17 and 17 A pr 17. 

By ////////II/II II/ I I Ill I I I //Ill////// Of 
Comman d or Order 

R. F. CASTELL VI COMMANDING GENERAL 
Typed Name of Officer Official Capacity of Officer Signing 

Major General, U.S. Marine Corps 

 
Signature 

15. On /;> /11<..f"'<'~ ,20 ..:?o , I (caused to be) served a copy hereof on feae!'rof) the above named accused. 

Al £: / '1.Ic t-1 [; L /1//e'..)c) ,_...-' U. s-: /1-1.:: ..... ,.~ .: Co re_$ 
Typed Name of Trial Counsel Grade or Rank of Trial Counsel/Summary Court-Martial Officer 

Signature 

FOOTNOTES 
1 •• When an appropriate commander signs personally, inapplicable words are stricken. 
2 •• See R.C.M. 601(e) concernina instructions. If none, so state. 

APPELLATE EXH'A'~ I 
PAGE z_ Or_ 1 



~ SUPPLEMENTAL PAGE 
3 II'/ tr..fo.,00~1<, 

Specification-4-: In that Sergeant DextejK. KUNISHIGE, U.S. Marine Corps, while on active duty, did, at or near Nevada, on 

divers occasions, between on or abol::lt 4 December 2013 and on or about 31 May 2016, commit sexual acts upon  ~· 
, a child who had attained the age of years, but had not attained the age of years, to wit: 13onotrato tho l<1,,1h1a gi .. °' '" 

,  witl-11-he penis and tong1:1e of ~ergeant De><ter K. KU~JISHIGE, ana penetrate the anus of with the 
11'/Q , .. , --&ov .. ,,t 

penis of Sergeant Dexter K. KUNISHIGE: sll o.ets w1tl-l ti-le inten to arouse and gratify tho sex1,,1al doaire~ at Secgeaot Dex!tt
K. KU~JISHIGEo.Rd -¥ Fu", ... .,,////0-f <::,,..,/f) 6'1 /vfe,..,.l.c'r<:: Sep+:Ju,7 

A/ E;" /"J -,-<'. s>" A,(.:-r A':} o  

Specification 5: In that Sergeant Dexter K. KUNISHIGE, U.S. Marine Corps, while on active duty, did, at or near Nevada, eA -

divers occasions, between on or about 1 May 2013 and on or about 3 December 20:13, cornmiflewd acts upon 
a child who had not attained the a e o it intentionally expose the genitalia of Sergeant KUNISHIGE to

..: -Via- 1ca 10n technology with the intent to arouse and gratify the sexual desires of himself and 

Specification 6: In that Sergeant Dexter K. KUNISHIGE, U.S. Marine Corps, while on active duty, did, at or near Ne 
divers occasions, between on or about 4 December 2013 and on or about 30 Novem m1 ewd acts upon

, a child who had attained the age of years b 1ne the age of years, to wit: intentionally expose his 
genitalia to · a 10n technology with the intent to arouse and gratify the sexual desires of himself and
· . . --:-

. -i1f ,u 10•t>"lj  
~ 4 ,!1' 

Specification-=r. In that Sergeant DexteyK. KUNISHIGE, U.S. Marine Corps, while on active duty, did, at or near Nevada, on 
divers occasions, between on gr aeow4 4 December 2013 and on or about 30 November 2016, commit sexual acts upon 

, a child who had attained the age of years, but had not attained the age of years, to wit: penetrate her 
vulva withfe~s and tongue, with the intent to arouse and gratify the sexual desires of Sergeant Dexter K. KUNISHIGE and 

. ~t, ?o't.Of"l" * ,::::;_,,d /i/,..j- 0L,' I) -6;, /--Jeri, j,<7 r 5 5Pe-+ ;)ul-/ 

-Gl=IA~I: VIOLATION OF Tl IE UGMJ, ARTICLE 128 
Alf:;,1,-f ,-C 3u/l-fd..-::):...J 

Specification 1: In that Sergeant Dexter K. KUNISHIGE, U.S. Marine Corps, while on active duty, did at or neu Nevsda, or, 
between on or about 7 August 2013 and 31 November 2016, unlawft.tlly-ptmclT 1, a child under the age of

 years, on her face wi.tA-AtS-fta11d. 

Specification 2: In that Sergeant Dexter K. KUNISHIGE, U.S. Marine Corps, while on active duty, did, at ar Aear ~kvo.da, 
between on or about 7 August 2013 and 31 November 20.t.e,l:Jflfo.wtt:Jtty-slcrp" · , a child under the age of years,
.ooJ1er..faG0-Wftt:r-hts I 1a11d. 

Specification 3: In that Sergeant Dexter K. KUNISHIGE, U.S. Marine Corps, while on active duty, did, at or near Ne1Jada, 
between on or about 7 August 2013 and 31 NovembeL20+&,-u-Alewhrtly strangle , a chtld under the age of 
~..ars,...o.A-ASr-Aeek-with-his hand. 

~wi~f<AWn ""~'sM~ "'-\i11{,4t :prc\\ci\CC ::zr 

z.~J'"VL-rt ~ V 
CHARGE- ttl: VIOLATION OF THE UCMJ, ARTICLE 134 
·.- Jv 
Specification 1: In that Sergeant Dexter K. KUNISHIGE, U.S. Marine Corps, while on active duty, did, at 
divers occasions, between on or about 1 January 2014 and 31 Ma u y seize, confine, carry away, 
and hold a guardian the accused was not, against her will , such conduct being to 

'*l~~lffl'!m:l"C~~o·t good order and discipline in the armed forces and of a nature to bring discredit upon the armed forces. 

-;~ ft.I,, '1-0JO '"" 
Specification -2: In that Sergeant Dexter K. KUNISHIGE,\ U.S. Marine Corps, while on active duty, did, at or near Nevada, on 
divers occasions, between on or about 1 May 2013 and~ November 2016, knowingly and wrongfully receive, possess, and 
view child pornography, to wit: pictures of a minor engaging in sexually explicit conduct, such conduct being to the prejudice 
of good order and discipline in the armed forces and of a nature to bring discredit upon the armed forces. 

APPELLATE EXHIBIT--,e-,:t.,__ __ 
PAGE 12 OF .... 1 _____ _ .. 



E / 
HARGE +v: VIOLATION OF THE UCMJ, ARTICLE)l2 !3'/ ):7'l:,t"f tol"f-

. -,tJ j'I. &. ' z.-u "" ' 
Specification: In that Sergeant Dexter K. KUNISHIGE\J .s . Marine Corps, while on active duty, did, at or near Nevada, on 
divers occasions, between on or about 1 May 2013 and ;a+ November 2016, wrongfully solicit , to produce and 
distribute child pornography to Sergeant Dexter K. KUNISHIGE, to wit: photographs of a minor engaging in sexually explic
conduct, such conduct being to the prejudice of good order and discipline in the armed forces and of a nature to bring 
discredit upon the armed forces. 

DD Form 458 May 2000 ALL EARILER EDITIONS ARE OBSOLETE 



1. NAME OF ACCUSED (Last, First, Ml) 

Kunishi e, Dexter K. 
5. UNIT OR ORGANIZATION 

Headquarters Battalion 
1st Marine Division 

CHARGE SHEET 

I. PERSONAL DATA 
2. EDIPI 3. RANK/RATE 

s t 
6. CURRENT SERVICE 

4. PAYGRADE 

E-5 

a . INITIAL DATE b. TERM 

Marine Corps Base Camp Pendleton , California 19 Oct 12 
4 years, 

8 months 

.._7 . ....;P..;.A.;.;.Y...;..P..;:.E __ R __ M"'"O'""NT'-'-H"--......-----.......,............,,---=,..,....,--..,,..,,,=---t 8. NATURE OF RESTRAINT OF ACCUSED 
___ a=.-"B __ A ...... SI __ C __ -+-b __ . ...... s .... EAJ ____ FO __ R_E_IGN_ D_UTY_-+-_c_T_OT_AL_---1 Confinement 

9. DATE(S) IMPOSED 

14 Dec 16 to 19 Dec 16 
19 Dec 16 to 11 Jan 17 

11 Jan 1 7 to resent 
Restriction 

$3,480.90 NONE $3,480.90 Confinement 
II. CHARGE($) AND SPECIFICATION(S) 

ADDITIONAL CHARGE I: VIOLATION OF THE UCMJ, ARTICLE 120 

A.~,~·-·"' 
Specification4': In that Sergeant Dexter K. KUNISHIGE, U.S. Marine Corps, while on active duty. did, at or near Las Vegas, 
Nevada, on or about 26 November 2016, commit a sexual act upon  to wit: penetrating her mouth with his penis by 
unlawful force. 

IL"'- t•-uo11, 

Specification~ In that Sergeant Dexter K. KUNISHIGE, U.S. Marine rps, while on active dut , did at o r 
Nevada, on or about 26 November 2016 co ·  1: penetrating her mouth with his penis by 

· m o er, to wit: an offensive touching, however sli  *- o;-.,...,w,c\ "'~~ .... r ere)~1'c.e. ">' i-\-1~ M:, a.s "'" 
U.0 e.f Ac\.\ l'1a~9e 'I/ ~ftt. i 

ADDITIONAL CHARGE II: VIOLATION OF THE UCMJ, ARTICLE 128 
~,, -i..uo~,{:, 

tf.&.-G. ,z,o i-o e"?'fl -,. 

Specification .+: In that Sergeant Dexter K. KUNISHIGE, U.S. Marine Corps, while on active duty, did, at or near Las Vegas, 
Nevada, on or about 26 November 2016, commit an assault upon , his wife, by strangling her with a means and force likely 
to produce death or grievous bodily harm, to wit: using his hand to strangle the said  by applying pressure to her neck. 

W / '{) I) (.I, •II\ -, J" \. _y Z..O'l-0  
Specification 2: In that Sergeant Dexter K. KUNISHIGE, U.S. Marine Corps, whire on active duty, did, on div 
near Joshua Tree, California, between on or about 4 Novemb pn 14, unlawfully strike 

y wit his hands. -:1!- F:. •. .,,..,.,, /vc. 7 G, 11;, 1)' /1'P" kcr- -:; Sc--p-1 ::>c, 7 
c 1 ... /VF/7 1< 3<-•-"'1,.-:; ~ 

""" .,,. 
Specification 3: In that Sergeant Dexter K. KUNISHIGE, U.S. Marine Corps, while on active duty, did, on divers occasions,.._a
near Las Vegas, Nevada, between on or about 4 November 2013 and on or about pcil..2G-14,-eommit an assault upon 

his wife. by.stcaagliA§--her-wi eans and force likely to produce death or grievous bodi
n_ 10 w11: g 111s nano to strangle the said by applying pressure to her neck. 

e 

Ill. PREFERRAL 

b. GRADE 

E-4 
c ORGANIZATION OF ACCUSER 

__ ..._H_Q_B_N_,,, MAGTFTC, 29 Palms, CA 92278 ____ _ 

 by law to adminis~oaths in cases of th is character, personally appeared the above named 
a user this \ -Y-,-'l day of IV\ 4 C "- , 20 I ± , and signed the foregoing charges and specifications under oath that 
he/she is a person subject to the Uniform Code of Mililary Justice and that he/she either has personal knowledge of or has invesligaled the maners 
set forth therein and that the same are true to the best of his/her knowledge and belief. 

K. R. Sorensen 
Typed Name of Officer 

Captain 

7 Signature 

DD Form 458 May 2000 

HQBN, MAGTFTC, 29 Palms, CA 92278 
Organization of Officer 

Judge Advocate 
Olf'IClal Capac,ry to Administer Oaths 

(See R.C.M. 307(b)--must be commissioned officer) 

ALL EARILER EDITIONS ARE OBSOLETE 



12. On 7,1 )'\.,·, .--c, "-. 1 \., , the accused was informed of the char against him/he; and of the name(s) of 
I ---

the accuser(s) known to me. (See R.C.M. :,., ,}). (See R.C.M. 308 if notification cannot be made., 

 3D Light Armored Reconnaissance 
Typed Name of Immediate Commander Organization of Immediate Commander 

Second Lieutenant 

'-"IV. RECEIPT BY SUMMARY COURT-MARTIAL CONVENING AUTHORITY 

13. The sworn charges were received at I\ 2.,\) hours, 'Z,J . """' '(."" 20 j_J_ at 3D Light Armored 
Designation of Command or 

Reconnaissance 
Officer Exercising Summary Court-Martial Jurisdiction (See R.C.M. 403) 

FOR THE1 Commanding Officer 

 Legal Officer 
Typed Name of Officer Official Capacity of Officer Signing 

Second Lieutenant 

V. REFERRAL; SERVICE OF CHARGES 

14a. DESIGNATION OF COMMAND OF CONVENING AUTHORITY I b. PLACE I C. DATE MAR 1 2 2020 
l st Marine Division Camp Pendleton, CA 

Referred for trial to the General court-martial convened by General Court-Martial Convening Order # 1-1 9 

Dated 14 January 20 19 ,subject to the following instructions:2 To be tried in conjunction 
---

with the charges preferred on 9 Jan 17 and 17 Apr 17. 

By // I/I ///I I/I/// I/I/I I/ II //I/ I /I//// Of 
Command or Order 

R. F. CASTELL VI COMMANDrNG GENERAL 
Typed Name of Officer Official Capacity of Officer Signing 

Major General, U.S. Marine Corps 

Signature 

15. On /P / Sfe.f'"c ~ ,20 .;>..o , I (caused to be) served a copy hereof on (.eaeh-of) the above named accused . 

/t/ ~ /vf Z: c: 1-f EL /f.?e.,,/v f") vi.~ /Ci<·,--/;,.(:! G ..-p5 
Typed Name of Trial Counsel Grade or Rank of Trial Counsel/Summary Court-Martial Officer 

 
Signature 

FOOTNOTES 
1 -- When an appropriate commander signs personally, inapplicable words are stricken. 
2 -- See R.C.M. 601(e) concerning instructions. If none, so state. 

APPELLATE EXHIBIT__..J.=----
PAGE t:, OF ~ ---'----



SUPPLEMENTAL PAGE 

ADDITIONAL CHARGE Ill : VIOLATION OF THE UCMJ, ARTICLE 92 

Specification: In that Sergeant Dexter K. KUNISHIGE, U.S. Marine Corps, while on active duty, having knowledge of a lawful 
order issued by Lieutenant Colonel  to not make any verbal or social media contact to · , an order 
which it was his duty to obey, did, at an unknown location, on or about 4 January 2017, fail to obey the same by wrongfully 
contacting 

JI ~qrr .. \~f~M\'sSe.d ~'l ~ t-t:\;~ 
ADDITIONAL CHARGE IV: VIOLATION OF THE UCMJ, ARTICLE 134 jOOje at-rr;o.\ 1.tStf V/ 1fJ" • J 
Specification 1: In that Sergeant Dexter K. KUNISHIGE, U.S. Marine Corps, while on active duty, did 
December 2016, at an unknown location, wrongfully endeavor to im int e case of United States v. 
Kunishige, by intentionally lockin his wart a command authorized search of his cellular phone, such 

· re o ring discredit upon the armed forces. 

1. 
Specification-2': In that Sergeant Dexter K. KUNISHIGE, U.S. Marine Corps, while on active duty, did, on or about 4 January 
'2017, at an unknown location, wrongfully endeavor to impede an investigation in the case of United States v. Kunishige, by 
communicating to a request to "delete everything from here," such conduct being of a nature to bring 
discredit upon the armed forces. 

.:1 
Specification-S: In that Sergeant Dexter K. KUNISHIGE, U.S. Marine Corps, while on active duty, a married man, did, on 

ivers occasions, at or near Las Vegas, Nevada, between on or about August 2013 and on or about 31 December 20 nd 
between on or about 1 November 2016 and on or about..a-t November 2016, wrongfully have sexual intercourse with  

., a child not his wife, such conduct being to therorejudice of good order and discipline in the armed forces and of a 
nature to bring discredit upon the armed forces. ~ 30 

fl.C,' 'ZPto o, 0 '2.. 

DD Form 458 May 2000 ALL EARILER EDITIONS ARE OBSOLETE 
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1. NAME OF ACCUSED (Last. FirsJ. Ml) 

Kunishi e, Dexter K. 

CHARGE SHEET 

I. PERSONAL DATA 
2. EDIPI 3 RANK/RATE 

s t 
6. CURRENT SERVICE 

4. PAYGRADE 

E-5 

a. INITIAL DATE b. TERM 
5. UNIT OR ORGANIZATION 

Headquarters Battalion 
1st Marine Division 
Marine Corps Base Camp Pendleton, California 19 Oct 12 4 years, 

8 months 

a,....:..7.:....Pc..:cA..:...:Y....:.P..::E..:...:R..;.;M;.;;;O..:...:NT..:...:H..:...._ __ ~~~---------..---...,,...,,..,..----1 8. NATURE OF RESTRAINT OF ACCUSED 
- ---=a.'-'BA=S~IC:...._ _ _._b;;......S .... EAI_ FO ...... R-"E ...... IG ...... N_O __ U __ TY ___ c __ ._T_O_TA_L_-i Confinement 

Restriction 
$3,480.90 NONE $3,480.90 Confinement 

II. CHARGE(S) AND SPECIFICATION($) 

10. 

t -AdditieBel Charge V: Vielation of the UCMJ, Article 8 1 

9. OATE(S) IMPOSED 

14 Dec 16 to 19 Dec 16 
19 Dec 16 to 11 Jan 17 

11 Jan 17 to resent 

Specification: In that Sergeant Dexter K. KUNISHIGE, U.S. Marine Corps, on active duty, did onboard Cam .__ 
Pendleton, California, on or about 21 March 2017, conspire with Lance Corporal  
Marine Corps to commit an offense under the Unifonn Code of Military J~.to · . iolation of Article 92, 
failure to obey lawful order issued by Lieutenant Colonel ,tr.S. Marine Corps, to wit: Military 
Protective Order dated 6 December 20 16,~ph--5:a.;t rom initiating any contact or communication 
with either ·reet~through a third party, and in order to effect the object of the conspiracy 
the said Lance did instruct his wife to contact and deliver a message from the 

A4ditional Chafge-¥J.:-l.l+elatieH efthe UCMJ, ,t\i:tiele 92 

~

~S:p:ec:i~fi~c:at:io[n[:jl;n1t1ha~t~S~e~rg~e~atn~t ~D[e~x~te~r~K:·~K~UNI?f S~H~IG~E~, Uf.S~.iM~an~· nleEC~o~rp~s~, ~on~a~ctf,iv~e~d~u~t~y~, h~a~v~i~ng;kn E"'l a lawful order issued by Lieutenant Colonel , U.S. Marine Corps, tow· · o ective Order 
dated 6 December 2016. paragraph 5.a., to refra in from · · · · contact or communication with

either directly or thr · a y, an order which it was his duty to obey, did, fail to obey the 
same , ontact with the said -  through a third party. 

.>j' ~ w~£1W(1 a~a Afim~ wl~ (AND NO OTHERS) ~CtJ i(e 1'-5 15 f\Jh t1 

Ill. PREFERRAL 
b. GRADE C. ORGANIZATION OF ACCUSER 

----'- __ G_ S~ --~ H~ SplB~'. ~ ~ 1-West-MCB, CamPen, CA 

AFFIDAVIT: Before me, the undersigned, authorized by law to administer oaths in cases of this character, personally appeared the 
above named accuser this L7t:'-- day of ~II , 20 / ;> , and signed the foregoing charges and 
specifications under oath that he is a person subject tohe Uniform Code of Military Justice and that he either has personal 
knowledge of or has investigated the matters set forth therein and that the same are true to the best of his knowledge and belief. 

 HqSptBn, MCI-West-MCB, CamPen, CA 
Typed Name o!Offioer Organiza t,on of Officer 

Captain, U.S . Marine Cotps Judge Advocate 
Official Capacity to Administer Oaths 

(See R.C M. 307/b)--must be commissioned off,cer) 

DD FORM458 ,..- F~oo-4seo 

ORIGINAL 



( ( 

12. On 2.1 A().r, I ,20 .[]_ , the accused was Informed or the charges against hlm/h~ ancl of the name{s) of 
the accuser(s) known to me 1See R.C.M. 308(a)). (See R.C.M 308 ff notification cannol be made.) 

3D Light Annored Reconnaissance 
Typ,,d Namtt of Immediate Commander Organizetion ol lmrnedla~ C<JrnmandBr 

Second Lieuten uit, U.S. Marine Corps 

\. ,,) IV. RECEIPT BY COURT-MARTIAL CONVENING AUTHORITY 

13. The sworn charges were received at ~ hours, z_r .Ape,· I 20 .J..l at H&S Co HQSotBn. MCB, 
Oes/gN/Jo/1 o/ Command or 

CamPen, CA 
Officer Exe~ng Summary Coun-Marl/111 Jumdicilon (See R.C M. 403/ 

FOR THE' Commandini:; Officer 

Lesal Officer 
Typed Nerne of Ol'fiur Offlclel Cllf'8Clty of OffictK Slgni"fl 

Second Lieutenant, U.S. Marine Co!Es 

V. REFERRAL; SERVICE OF CHARGES 

~ 
14a. DESIGNATION OF COMMAND OF CONVENING AUTHORITY I b. PLACE I C. DATE ~2 2020 

1st Marine Division Camp Pendleton, CA 

Referred for trial to the General court-martial convened by General Court-Martial O}~ng Order # 1-19 

~ 

Dated 14 January 20 To be tried in conjunction 

with the charges preferred on 9 Jan 17 and 17 Mar 17. 

_ 19_ 7"""' ;,suu,foos:' 

By /////II//II////I///I//~ Of 
ztrorOrder 

R. F. Cb-~ COMMANDING GENERAL 
~me of Officer Official Capacity of Officer Signing 

Majo_J..I eneral, U.S. Marine Corps 

15. On / ? /"1<r<h ,20 ~ <..) , I (caused to be} served a copy hereof on~) the above named accused. 

./1/ ;;:_· /0, T < 1-f E' L 
Typed Name of Trial Counsel 

/1--J ~'/ u ,--~ CA. ~ /11'.e r, /I e_ G '2. > 
Grade or Rank of Trial Counsel/Summary Court-Martial Officer 

Signature 

FOOTNOTES 
1 -- When an appropriate commander signs personally, inapplicable words are stricken. .. 
2 -- See R.C.M. 601/e) concernino instructions. If none, so state. 
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NA VY-MARINE CORPS TRIAL JUDICIARY 
WESTERN JUDICIAL CIRCUIT 

UNITED STATES 

V. 

DEXTER K. KUNISHIGE 

Sergeant 

U.S. Marine Corps 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

GENERAL COURT-MART1AL 

GOVERNMENT MOTION 

IN LIMINE 

(Preclusion of Evidence) 
Article 140a, UCMJ 

Pleading/Exhibit Redaction 
Certification 

I hereby ce1tify that all required redactions have been made to the attached documents per Article 140a, 
UCMJ, JAGINST 5800.7f, and Rule 7, WJC-NMCT.J . 

Harlye S.M. Carlton 
Print Name 
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GENERAL COURT-MARTIAL 
NA VY-MARINE CORPS TRIAL JUDICIARY 

UNITED STATES 

WESTERN JUDICIAL CIRCUIT 

) 
) 

V. ) GOVERNMENT MOTION IN LIMINE 

DEXTER K. KUNISHIGE 

Sergeant 
U.S. Marine Corps 

) (Preclusion of Evidence) 
) 

) 6 May 2020 

) 
) 

I. Nature of Motion. The Government moves the Court to issue a preliminary ruling precluding 
certain evidence. The Government is aware of mate1ial the Defense may seek to admit at trial 
based on (I) the original triaJ of U.S. v. Kunishige (Kunishige I), (enclosure (1)) (2) the 
Defense ' s clemency request where they claim certain legal errors were made at the first triaJ 
( enclosure (2)), and (3) the Defense s request for production f witnesses of 2 1 April 2020 
(Enclosure (3)). 

2. Burden of Proof and Standard of Review 

a. Pursuant to Rule for Cowt Martial (R.C.M.) 905(c) (Manual for Cow1s-Martial (MCM) 
2019 ed. and 916(b)(3), (MCM, 2012 ed.) the burden of proof is with the Defense by a 
preponderance of the evidence. 

b. A military judge's ruling to admit or exclude evidence is reviewed under an abuse of 
discretion standard ofreview. See United States v. Eslinger, 70 M.J. 193 197 (C.A.A.F. 2011)· 
see United States v. 1¥/zite, 69 M.J. 236, 237 (C.A.A.f. 2010) (discussing Mil.R.Evid. 401); see 
United State v. Hursey, 55 M.J. 34, 36 (C.A.A.F. 2001) (discussing Mil.R.Evid. 403); see 
United States v. Ca,penter, 77 M.J. 285, 289 (C.A.A.F. 2018) (holding a milita1y judge did not 
abuse his discretion by ruling proffered evidence was irrelevant to a mistake of fact defense); see 
United States v. Czachorowski 66 MJ 432 434 (C.A.A.F. 2008) (discussing hearsay); see 
United States v. Felix, 2019 CCA LEXIS 258 16 (N.M.C.C.A. 2019) (review denied by United 
States v. Felix 2019 CAAF LEXIS 774 (C.A.A.F. 2019)) (discussing Mil.R.Evid. 404(a) and 
404(b)). 

3. Summary of Facts 

a. Sergeant Dexter K. Kunishige, U.S. Marine Corps, the accused, is charged with the rape, 
sexual assault, and sexual abuse of a child , at or near Nevada, on divers occasions 
from approximately 1 May 2013 to 30 November 2016. . was  years old the first 
time the accused raped and sexually abused her. (See charge sheet). 
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U.S. v. Sergeant Dexter K. Kunishige, U.S. Marine orps 

b. The accu ed previously faced these charges and other during a General Court-Martial 
from 18 to 27 Sep 17. (Enclosure (] )). The accused is cutTently charged with all c1imes 
to which he was found guilty at Kunishige I. 

c. The accused ' s  and the accused ' s  met  in mid
November 2014. According to . , they did not interact with  very often until 
Spring 2015 . (Enclosures (4), (5), and (JO)) 

d.  lived with the accused at his home on  from January 
2015 to approximately April 2016 when  was years old. (Enclosure (6)) . 

e. During Kunishige I, Defense Counsel sought to admit testimony that . drove an 
automobile. (Pg. 4-5 of Enclosure (2) and Enclosure (7)). 

f. During Kunishige 1, the Defense sought to admit testimony regarding whether
, contacted the accused ' s  regarding  opinion of

relationship with the accused . (Enclosure (8)). 

g. During Kunishige I, the Defen e attempted to illicit  impres ion of ' age. (Pg. 
6 of Enclosure (2) and Enclosure (9)). 

h. During Kunishige I, the Defense argued telling  she was was admissible 
testimon as ·'effect on the listener." (Enclosure ( I 0)) . The Defense stated in its request 
for witne ses they intend to illicit this same testimony again from . (Enclosure (3)). 

1. During Kunishige I the Defense sought to illicit testimony regarding a phone call from 
to the accused s (Pg. 6 of Enclosure (2) and Enclosure ( 11 )) . 

j . During Kunishige I, the Defen e sought to illicit testimony regarding impression 
of age. (Enclosure ( 12)). The Defense stated in its request for w itnesses they 
intend to illicit this ame testimony agrun from (Enclosure (3)). 

k. During Kunishige I, the Defense illicited testimony from . where  stated she was 
and held back a year in school. (Enclosure (12)). The Defense stated in its request for 

witnesses they intend to illicit this same testimony again from (Enclosure (3)). 

I. During Kunishige I, the Defense sought to admit a photograph where  wore socks 
with apparent Marijuana leaves on them. (Pg. 7 of Enclosure (2) and Enclosure (13 )). 

m. During Kunishige I, the Defense admitted then Defense Exhibit B, a photograph of
into evidence. (Enclosure (14 )). No one at Kunishige I testified as to when this 
photograph was taken. stated she recognized the photograph from when she saw 

Facebook profile in 2016. Enclosure (15) . testified she saw the photograph 
on 's Facebook account in 2015 and that the photograph represented "the look [ ) 
maintained. ' Enclosure (5) . testified the photograph is what ·' looked like" in 
2014. (Enclosure (16)). 
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U.S. v. Sergeant Dexter K. Kunishige, U.S. Marine Corps 

4. Discussion 

a. State of the law 

(1) Defendants do not have a constitutional right to present any and all evidence but only 
that evidence which is logically and legally relevant. United States v. White, 69 M.J. 236 237 
(2010) (quoting United State v. Dimberio 56 M.J. 20, 24 (C.A.A.F. 2001)) . Mil.R.Evid. 401 
and 402, precludes admitting irrelevant e idence. Mil.R.Evid. 403 precludes admission if the 
probative value of otherwise relevant evidence is substantially outweighed by the danger of 
unfair prejudice, confusing the issues misleading the members, undue delay wasting time or 
needlessly presenting cumulative evidence. 

(2) Mil.R.Evid. 401 (MCM, 2019 ed.) states ·'[e]vidence is relevant if: (a) it has any 
tendency to make a fact more or less probable than it would be without the evidence; and (b) fact 
is of consequence in determining the action ... The test under Mil. R. Evid. 40 I for logical 
relevance i whether the item of evidence has any tendency whatsoever to affect the balance of 
probabilities of the existence of a fact of consequence, and i a very low threshold . See generally, 
White 69 M.J. 236. 

(3) Mil.R.Evid . 402 (MCM, 2019 ed.) states ' ·Irrelevant evidence is not admissible.' ' 

(4) Mil.R.Evid. 403 (MCM , 2019 ed.) states "[t]he military judge ma exclude relevant 
evidence if its probative value is substantially outweighed by a danger of one more of the 
following: unfair prejudice confusing the issue , misleading the members, undue delay, wasting 
time, or needlessly presenting cumulative e idence.' ' 

(5) Mil.R.Evid. 801(c) (MCM, 2019 ed.) states ''[h]earsay means a tacement that: (I) the 
declarant does not make while testifying at the cmTent trial or hearing; and (2) a party offers in 
evidence to prove the truth of the matter asserted in the statement." 

(6) Mil.R.Evid. 404(a)(2)(B) (MCM 2019 ed.) states ''[s]ubject to the limitation in Mil. 
R. Evid. 412, the accused may offer evidence of an alleged victim ' s pertinent trait.. ." 

(7) Mil.R.Evid. 404(b) (MCM, 2019 ed.) states "[ e ]vidence of a crime, wrong, or other 
act is not admissible to prove a person's character in order to show that on a particular occasion 
the person acted in accordance with the character." 

(8) Article 120b( d)(2) , UCMJ states " .. . it is a defense in a prosecution under subsection 
(b) (sexual assault of a child) or subsection (c) (sexual abuse of a child) which the accused must 
prove by a preponderance of the evidence, that the accused reasonably believed that the child had 
attained the age of years, if the child had in fact attained at least the age of  years. ' To be 
reasonable, the ignorance or mistake must have been based on information, or lack of it, which 
would indicate to a reasonable person the victim was at least  years old, and the ignorance or 
mistake cannot be based on a negligent failure to discover the true facts. See United States v. 
Carpenter, 2017 CCA LEXIS 273, 3-4 (A.F.C.C.A 2017) (upheld at Carpenter, 77 M.J. 285 
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U.S. . Sergeant Dexter K. Kunishige, U.S . Marine Corps 

(201 8)) (citing Department of the Anny Pamphlet 27-9, Militmy Judge · B ncltbook,, 3-45b-2, 
Note 3 (JO Sep 14)). 

b. Analysis 

(1) Driving a car. Whether  drove an automobile is irrelevant because her driving a 
vehicle does not serve to make any fact of consequence more or less probable. The Defense may 
argue it supp01ts a mistake of fact as to age defense, however there is no evidence the accused 
ever aw  drive or that he was aware she drove. Even if this Court finds relevance the 
probative value of allowing the Defense to delve into whether . drove, when, and how he 
came to drive is substantially outweighed by the danger of confusing issues, mi leading 
members and wasting time. 

(2) . receiving contact from . Whether  called the accused s
is of no relevance to any of the charged off en es. Whether a phone call between of the 
victim and accused occurred does not make any fact of consequence more or less probable. 
Eliciting any of the conversation between the individuals would constitute hear ay. Even if this 
Court finds relevance the probative value of trying to untangle the motives between individuals 
uninvolved with the acts conun.itted by the accused is substantially outweighed by the danger of 
misleading the members confu ing the issue and wasting time. 

(3) impression of age 

s impression of  age is irrelevant. If the Defense presents a mistake of fact 
defense, the question is whether the accu ed held a reasonab.le belief that  was at lea t 
years old when he committed the charged offenses.  perception of  age ha no 
bearing on the accused 's subjective perception of  age. 

Furthermore impression of age is not relevant to whether the accused had 
an objectively reasonable mistake of fact at the time of the charged offenses. only observed 

 a fraction of the amount of time the accused observed her. Further,  testified she met 
in November of 2014. The accused met in May of 2013, approximately 17 months 

earlier. impression of age i of no relevance to the accu ed 's belief as to
age either subjective or objective from May 2013 to November 2014. Further, it is 
inappropriate for members to consider this impression, which could not have been formulated 
until November 2014, because the accused ' s mistake of fact had to have been formulated prior to 
the first charged offense in May 2013 . 

Even if this Court finds relevance the danger of unfair prejudice substantially outweighs 
any probative value. Here, we would have a highly biased witness testifying she thought the 
victim was older based at least in part on inadmissible evidence allegedly saying she was 

. As the witness is the she has an obvious bias, prejudice, or motive to 
misrepresent in favor of See Mil.R.Evid. 608(c). Thi witness s bias further reduces the 
probative value of the evidence. 
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U.S. v. Sergeant Dexter K. Kunishige, U.S. Marine orps 

Additionally, the danger of confusing the is ues and misleading members is high. 
Allowing to testify as to her impression of  sage, the basis of which is non-existent 
until November 2014 and questionable until Spring 2015 would impermissibJy allow members 
to impute evid nee of objective reasonablene s to a time before  bad even met . The 
accused cannot create a mistake of fact as to age J 7 months into his crimes; therefore evidence as 
to objective reasonableness of that mistake 17 months into the crime should be excluded. 

(4)  hearing  say she was Per enclosure (3), the Defense will seek to have 
 testify  told her she was Such testimony would constitute hearsay and no exception 

or exclusion applies. Therefore, this line of questioning should be precluded. If the Defense 
argues this testimony should come in for effect on the listener, and the 
impression of s age, the Go emment object on relevance. See para. 4.b.(3) of this motion . 

(5) receiving contact from Whether called and why let 
stay at their house is of no relevance to any of the charged offenses; it makes no fact of 
consequence more or less probable. Further eliciting any of the conversation between the 
individuals would constitute hearsay. Even if thi Court finds relevance, the probative value of 
trying to untangle the motives between individuals uninvolved with the acts committed by the 
accused is substantially outweighed by the danger of misleading the members confusing the 
issues and wasting time. 

(6) s impression of age. impression o age is irrelevant . If the 
Defense pr  a mi take of fact defense, t tion is whether the accused held a reasonable 
belief that . was at leas years old when he committed the charged offenses. 
perception o sage has no bearing on the accused's subjecti e perception o age. 

Furthe1111ore, s impression of s age is not relevant to whether the accused had 
an objectively reasonable mistake of fact at the time of the charged offenses .  only 
obse1 ed  a fraction of the amount of time the accused observed her. Fu1tber  testified 
he met  in November of 2014. The accused met  in May of 2013, approximately I 7 
months earlier. s impression of 's age is ofno relevance to the accused ' s belief as to 

 sage, either subjective or objective, from May 2013 to November 2014. Further, it is 
inappropriate for members to consider this impression, which could not have been fo1mulated 
until November 2014, because the accused ' s mistake of fact had to have been formulated priorto 
the first charged offense in May 2013 . 

Even if this Court fmds relevance, the danger of unfair prejudice substantially outweighs 
any probative value. Here, we would have a highly biased witness testifying he thought the 
victim was older based at least in pru1 on inadmissible evidence allegedly saying she was 

and was held back a year in school) . As the witness is the accused's he has an 
obvious bias prejudice or motive to misrepresent in favor of his See Mil.R.Evid. 
608(c). This witness's bias further reduces the probative value of the evidence. 

Additionally, the danger of confusing the issues and misleading members is high. 
Allowing to testify as to his impression of s age, the basis of which is non-existent 
until November 2014 and questionable until Spring 2015, would impermissibly allow members 
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U.S. . Sergeant Dexter K. Kunishige U.S. Marine Corps 

to impute evidence of objective reasonableness to a time before  had even met . The 
accused cannot create a mistake of fact as to age 17 months into his crimes; therefore evidence as 
to objective reasonableness of that mistake l 7 months into the crime should be excluded. 

(7) hearing  say she was Per enclosure (3), the Defense will seek to have 
 testify  say she was  and was held back a year at school. Such testimony would 

constitute hearsay and no exception or exclusion applies. Therefore, th.is line of questioning 
should be precluded. If the Defense argues this testimony should come in for effect on the 
listener, and  impression of ge, the Government objects on relevance. See para. 
4.b.(6) of th.is motion. 

(8) Picture of wearing socks 

Per enclosure (2) the Defense sought to admit a photograph of  wearing socks with 
apparent marijuana leaves on them at trial. The Defense may argue this photograph would rebut 

testimony that the accu ed was responsible for her mature beha ior and it showed her 
with an older crowd. However, this photograph is irrelevant to whether he accused committed 
the charged offenses. The photograph has no context by which one could argue it rebuts the 
accused was responsible for any arguable mature behavior. The Defense has no evidence from 
other individuals in the photographs saying they made her grow up faster vice the accused. 
There is no evidence of the age of the other girls in the photograph. Even accepting, arguendo, 
the Defense ' s theory that photograph would show someone else was responsible for her mature 
behavior, the date of the post on the photograph is 9 February 2014, nearly a year after the 
accused began raping and sexually assaulting the victim. E en so, there is no confinnation the 
photograph was taken on the date it was posted. Last, the government is not aware of any 
evidence the accused--or an one providing an opinion as to sage during the charged 
period-saw this picture. 

Even if this Court finds relevance, any probative value i substantially outweighed by 
unfair prejudice, confusing the issues and misleading members. The photograph clearly and 
unfairly associates the victim with drug use, an issue unrelated to this case. 

(9) Kunishige l Defense Exhibit B 

Defense Exhibit B from Kunishige I is irrelevant. There is no evidence of when the 
picture was taken and no context for the photograph. There is no evidence the accused saw the 
photograph. stated she saw the photograph on  Facebook profile in 2016 .  states 
she saw the photograph on  Facebook profile in 2015. However, the charged period begins 
in May 2013, approximately 18 months to 2 years prior to even seeing the photograph. 
Without key inf01mation, such a the date the photograph was taken, this photograph has no 
relevance. As such, this photograph also fails the Mil.R.Evid. 403 balancing test. The 
photograph is unfairly prejudicial to the victim, it confuses issues because its purpose is unclear, 
and it misleads the members because of the lack of date and high probability the members 
attribute the photograph to times earlier than pe1missible. These dangers substantially outweigh 
the low probative value of the photograph. 
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U.S. v. Sergeant Dexter K. Kunishige, U.S. Marine Corps 

Furthermore, the photograph qualifies as improper propensity evidence. The Defense 
used Exhibit B during Kunishige I to ask  whether the photograph is how  " looked" in 
2014, and to ask . if the photograph represents the "look"  maintained. Assuming the 
Defense uses the photograph for the same purpose during the current case, the question and 
likely responses are vague and ambiguous. It is unclear what is meant by " look" and whether the 
question is referring to  body type, hair, makeup, clothing style, that specific shirt, her 
expression, etc. Regardless of whether the Defense leaves the issue vague or if the Defense 
delves further into these areas, the Defense would be arguing improper propensity evidence; that 
because the victim acted a ce1tain way on one occasion (the photograph), she acted similarly 
during other occasions. See Mil.R.Evid. 404(b)(l) (MCM, 2019 ed.). Fu1therrnore, there is no 
pertinent character trait of the victim at issue that would permit admission of the photograph 
under Mil.R.Evid 404(a)(2)(B). 

5. Relief Requested. The Government respectfully requests this Court issue a preliminary ruling 
excluding the items discussed, understanding the admissibility may change based on evidence 
introduced at trial. 

6. Evidence. The Government provides the following supporting evidence: 

a. Enclosure (1) Promulgating Order - 22 Mar 18 (BS 00002-00007). 
b. Enclosure (2) Defense Clemency Request of 16 Feb 18 (BS 00049-00052). 
c. Enclosure (3) Defense Witness Request of21 Apr 20 
d. Enclosure (4) Transcript excerpt re . meeting . (BS 001457-001458). 
e. Enclosure (5) Transcript excerpt re . meeting  (BS 001438). 
f. Enclosure (6) Transcript excerpt re house at  (BS 00115 1-001 152). 
g. Enclosure (7) Transcript excerpt re driving (BS 0001163-001165). 
h. Enclosure (8) Transcript excerpt re call to  (BS 001440-001443). 
i. Enclosure (9) Transcript excerpt re impression of age (BS 001439-001440). 
j. Enclosure ( 10) Transcript excerpt re  statement of age to  (BS 001436). 
k. Enclosure (11) Transcript excerpt re call to (BS 001462). 
I. Enclosure (12) Transcript excerpt re s impression of age (BS 001459-001462). 
m. Enclosure (13) Photo of socks) (BS 00072). 
n. Enclosme (14) Photo o from 2015 (BS 001852). 
o. Enclosure (15) Transcript excerpt re 001312-001313). 
p. Enclosure ( 16) Transcript excerpt re 001428). 

7. Oral Argument. The Govemment respectfully requests oral argument on this motion should 
the Defense seek to admit into evidence any of the aforementioned testimony or items. 

CARL TON.HARL ~~~~~=~l.SOflAM 
YE iRr:OOOOYA. ~~ 19S8.32 

H. S.M. CARLTON 
Major, U.S. Marine Corps 
Trial Counsel 
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U.S. v. Sergeant Dexter K. Kunishige, U.S. Marine Corps 

CERTIFICATE OF SERVICE 

A true copy of this motion was served on the Court, Defense Counsel, and Victims' Legal 
Counsel for  via SharePoint and email on 6 May 2020. 

CARLTON.HAR Dl9i1allysignedby 
CARLTON.HARL YE.SOFIA 

A
L v.-~ :;i:::~faUi.06 20:02:47 

·- -07'00' 
H. S.M. CARL TON 
Major, U.S. Marine Corps 
Trial Counsel 
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NA VY-MARINE CORPS TRIAL JUDICIARY 

WESTERN JUDICIAL CIRCUIT 

GENERAL COURT-MARTIAL 

UNITED STATES 

V. 

Dexter K. KUNlSHIGE 
Sergeant I E-5 
U.S . MARINE CORPS 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

DEFENSE MOTION FOR 
APPROPRIATE RELIEF 

(COMPEL DISCOVERY) 

7 May2020 

1. Nature of Motion. This is a motion to compel discovery by the government pursuant to 

Rules for Courts-Martial (R.C.M.) 906(b)(7) and 701(a)(2). 

2. Summary of Facts. Sergeant Kunishige is charged with violations of Articles 92, 120, l 20b, 

128 and 134. On 6 April 2020, the defense submitted an initial discovery request to trial 

counsel. 1 The defense received a response from the Government on 13 April 2020. 2 There is 

still outstanding discovery from the government, discovery that the government has granted but 

defense has not yet received, and discovery that has been denied but is relevant to the preparatio 

of the defense. 

3. Discussion. R.C.M. 703(a) establishes the standard for discovery in military courts: the 

prosecution and defense "shall have equal opportunity to obtain witnesses and evidence." 3 To 

1 Enclosure (1 ). 

2 Enclosure (2). 

3 See also, UCMJ Article 46. 
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3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

.15 

16 

ensure that R.C.M. 703 will have a meaning at trial, [e]ach party shall have adequate 

opportunity to prepare its case and equal opportunity to interview witnesses and inspect 

evidence. " 4 The accused is entitled to inspect both exculpatory and inculpatory evidence. 5 

R.C.M. 70I(a)(2) states that the government shall permit the defense to inspect all 

documents, within the possession, custody, or control of military authorities and if the item is 

relevant to defense preparation. 

4. Argument 

a. ln paragraph 3.b of the discovery request, defense requested any search authorizations 

as well as any affidavits supporting probable cause. Accordingly, the defense moves the court to 

produce the following affidavits and/or search authorizations: 

i . The probable cause affidavit presented on 22 January 2020 to the Commanding 

Officer of Headquarters Battalion, 1st Marine Division, in order to obtain a Command 

Authorization to search Sergeant Kunishige ' s previously-seized iPhone 6. 6 The defense also 

requests any forms or routing documents submitted to the San Diego Regional Computer 

Forensics Laboratory in order to conduct that search. 

17 
ii. The Command Authorization for Search and Seizure and any supp011ing 

18 

19 

20 

21 

22 

23 

24 

25 

affidavits presented on 14 February 2020 to the Commanding Officer of Headquarters Battalion, 

1st Marine Division, in order to obtain a Command Authorization to search Sergeant Kunishige' 

previously-seized Macbook Pro Laptop Computer. 7 The defense also requests any forms or 

4 R.C.M. 70l(e). 

5 Brady v. Maryland, 3 73 U.S. 83, 83 S.ct. 1194 (1963); United States v. Kern, 22 M.J. 49, 51 (C.M.A. 1986). 

6 Bates 4017. 

7 Bates 6953. 
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14 
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17 

18 
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20 

21 

22 

23 

24 

25 

routing documents submitted to the San Diego Regional Computer Forensics Laboratory in order 

to conduct that search. 

These documents are clearly covered by R.C.M. 70l(a), as they are in the control of 

military authmities and relevant to defense preparation, and should therefore be turned over to 

the defense. 

b. The defense also moves the court to compel the production of the case notes, logs, 

routing forms, and any other documents produced by any law enforcement officers or 

investigators in the instant case. The items were requested in paragraph 4.a of the defense 

request, however, the government only offered the general response that they had already 

complied with the requirements ofR.C.M. 701. As of the date of this filing, some notes have 

been turned over, but given that there are still significant law enforcement documents (such as 

the affidavits mentioned in the previous paragraph), it is clear that any provision of case notes, 

logs, or other statements, is not yet complete. For example, the government has only provided 

the interview notes taken by RTI but not have produced those made by the lead 

NCIS investigator, Investigator For example, Investigator interviewed Ms. 

on 25 & 26 February 2020, but did not record those interviews. No notes 

have been provided from that interview. This evidence is covered by R.C.M. 701, as these are 

files in the possession of government actors directly involved in the investigation of this case. 

They also likely contain statements from potential witnesses. Fina11y, they are relevant to 

defense preparation. The defense thereby moves the court to order production of this 

information. 

c. In paragraph 7 .g. the defense requested copies of a number of DVD/dies that had been 

provided to the defense counsel in the previous court-martial Sergeant Kunishige faced on these 

-3-
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charges. The following have not yet been provided by the government (all Bates numbers refer 

to those provided in the last court-martial): 

1. DVD of photos ofXXXX:1111111. (000820) 
ii. DVDoftextsof~ 0821) 

m. DVD of pictures from ii IIII (000828) 
1v. DVD of vehicle photos (000830) 
v. DVD of text messages of (000832) 

v1. DVD of texts between-llllll and (000833) 
vii . DVD of interview with  (000834) 

v111. DVD of google photos o  (000835) 
1x. DVD of interview (000836) 
x. DVD of Brig Audio CD 2 Track 4 (000840) 

xi. DVD of Brig Audio CD 1 Track 7 (000841) 
These items are either pieces of evidence that could be potentially admitted against 

Sergeant Kunishige, statements of Sergeant Kunishige, or statements of witnesses against 

Sergeant Kunishige. Accordingly, all of these items should be produced. 

d. The defense also moves the court to compel the production of the complete police 

report, to include any case notes, logs, interviews, or recordings, for  

referenced in the CPS files previously discovered by the government. The defense also requests 

the recording of the forensic interview conducted on on or about 16 July 2014 as part of that 

investigation. This report was made by  during the time period covered by Charges I, II, and 

III, and is therefore relevant to detennine whether or not she made any statements regarding 

those alleged offenses. 8 

e. The defense also moves to compel the production of the recordings of the 29 

December 20169 and 23 February 2017 10 interviews given by to NCIS as well as of the 

8 Bates 3939, 3982. 

9 Bates 3019, 3802. 

10 Bates 3550-51 . 
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Appellate Exhibit XIII (13 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Investigative Action that documented the 29 December 2016 interview of  These are 

statements of the complaining witness, given to law enforcement, in the custody of the 

government, and as such must be produced. According to the previously provided discovery, 

was interviewed on 13 December 2016, 23 December 2016, 29 December 2016 and 23 

February 2017. At this time, the only interview of her that has been provided to the defense is 

one from 23 December 2016. 

f. The defense moves to compel the production of 's service record book, to include 

any counselings, derogatory infonnation, evaluations, and training records from her time as an 

enlisted soldier in the United States Army. These records are in the possession of militruy 

authorities and are relevant to defense preparation as they will aid in the identification of 

potential witnesses, biases, or motives. 

g. The defense moves for the production of a copy of the forensic image that was created 

of performed on Sergeant Kunishige's iPhone 6. If that forensic image contains items that the 

government believes to be contraband, the defense requests that those be redacted, and that their 

original location be identified. This information is necessary in order to review the full contents 

of the iPhone 6, as opposed to the select portions that have been previously provided in 

discovery. Furthermore, it is in the possession of the government and contains evidence that the 

government will likely introduce against Sergeant Kurushige, therefore having a copy to review 

and refer back to is relevant to defense preparation. 

The government's failure to comply with the discovery provisions ofR.C.M. 701(a)(2) 

leaves the defense unable to prepare for trial or meet Trial Management Order milestones. 

Rather than using the evidence to formulate a theory and prepare arguments to meet the 

government's case against Sergeant Kunishige, the defense speculates about what the 

-5-
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20 
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25 

government might present at t1ial , and wastes precious time and resources chasing irrelevant and 

immateria1 hypotheses. The cowt should not condemn the defense to such futility. 

5. Burden of Proof. As the moving party, the defense bears the burden of persuasion, and the 

burden of proof is by a preponderance of the evidence. 11 

6. Relief Requested. The defense respectfully requests that the court order the govenunent to 

immediately produce the requested evidence, and to make a standing order to provide the other 

requested evidence should those requests become ripe. 

7. Evidence. The defense submits the following evidence in support of its motion: 

Enclosure (I) Defense's First Request for Discovery dated 6 Apri l 2020 

Enclosure (2) Government' s Response to Discovery Request dated 13 April 2020 

Enclosure (3) Excerpts from previously provided discovery, identified by Bates number 

8. Argument. The defense desires oral argument. 

Dated this 7th day of May, 2020 

Major, U.S. Marine Corps 
Senior Defense Counsel 

***************************************************************************** 

A true copy of this motion was served on the court and trial counsel. 

11 R.C.M. 905(c). 
-6-
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NAVY-MARINE CORPS TRIAL JUDICIARY 
WESTERN JUDICIAL CIRCUIT 
GENERAL COURT MARTIAL 

UNITED STATES 

VS . 

) 
) 
) 
) 
) 
) 
) 

DEXTER K. KUNISH IGE ) 
Sergeant ) 
U.S. Marine Corps ) ______ _________ ) 

DEFENSE MOTION IN LIMINE TO 
PRECLUDE GOVERNMENT M.R.E. 

404(b) EVIDENCE 

7 May 2020 

9 Issue Presented 

10 Military Rule of Evidence 404(b) allows the government to admit evidence of priol' 

11 mi ·conduct only if it can logically be used for non-character purpo es . Here, the government, in 

12 their M.R .E. 404(b) notice to defense, indicate that they plan to shoehorn conduct that is: cun-ent 

13 charged misconduct, conduct that Sergeant Kunishige was found not guilty of by members in the 

14 first tiial. and conduct that the military judge dismissed under Rules for Courts-Ma11ial 917 the 

15 first trial. Should the court admit this evidence despite the danger that it will distract the issues, 

16 unfairly undermine Sergeant Kunishige's right to a fair trial, and encourage prejudicial 

1 7 speculation from the members? 

18 I. Summary of Relevant Facts: In September 201 7, Sergeant (Sgt) Kunishige faced trial at a 

19 general court-martial on charges of; sexual assault of a child , sexual assault, assault, possession 

20 and solicitation of child pornography, orders violation , obstruction of justice, and adultery 

21 charges. At trial, Sgt Kunishige was convicted on some charges and acquitted of others. Several 

22 charges and specifications were dismissed by the military judge under Rules for Courts-Martial 

23 (R.C.M.) 917. In October 2019i the Cou1i of Appeals for the Armed Forces (C.A.A.F.) set aside 

24 the guilty findings in Sgt Kunishige ' s 2017 cou11-martial. Those charges are set to be retried in 

25 Jul 2020. 
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On 13 April 2020. the government provided dcfcn c M.R . . 404(b) notice and then 

2 followed up wllh a supplemental notice on 4 Ma 2020. 

3 2. Discussion of the Law: 

4 M.R.E. 404(b) prohibit the admission of evidence of a crime, wrong. or other act ··10 

5 prove a person · s character in order to show that on a particular occa ion the person acted in 

6 ccordance with the character:· In United Stale ,._ R _rnolds. 29 M.J. 105, 109 (C'.M.A. 1989). 

7 the Court of Military Appeals e tablished a three-part te t for the admissibility of M.R.E. 404(b) 

8 evidence: 

9 I) Does the evidence reasonably support a finding b the court member that the accu ed 

10 committed prior c1imes, wrongs. or acts? 

11 2) What fact of onsequence is made more or Jes probable b the exi tencc of this 

12 evidence? 

l3 3) Is the probative value substantially outweighed by the danger of unfair prejudice? 1 

14 If the evidence fail to meet any one of these three standards, it is inadmissible. Id. H re, the 

15 govemm m· proposed evidenc in its notice fails b th the third and second prongs of the 

16 Reynolds test. 

17 In United Star , , .. Gil ~s. C.A.A. F. held that evidence ot an accused· s prior tri al di tract 

18 the is ues. unfairly undennines the occused · s right a fair !rial. and causes members 10 

19 

20 

21 

22 

23 

24 

25 

impenni sibly speculate about the prior proceedings. 

Admitting evidence of charged mi conduct into thi trial to prove propen ity or haracter 

evidence. would violate C .A.A.F: holding in United States "· /-Ii/ls , which placed limits on the 

use of Rule 414 evidence (which should also apply to M.R.E. 404(b) evidence). Admitting that 

ame evidence under M. R. E. 404(b) would not 11,ake a fact of con equence more or !es probable, 

without relying on the very inference that M.R.E. 404(b) prohibits: haracter. 

1 Rc'.vnolds cites M .R.E. Rule 403 for this standard 
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2 

3 

I. l(d)(i), (l)(d)(iii), J(d)(iv), and (l)(c) On The Government Notice of 13 April 

2020 Are Not Admjssible Under J\1.R.E. 404(b) and 403. 

At trial. Sgt Kunishige wa acquitted of the C 1J Ar1icle 128 a sault charge and 

pecifications pertaining to the alleged victim ,  2 In their notice to defcn c, the government 

tate that they intend t bring in the evidence to shO\v gt Kunishige's modus operandi, intent, 

6 moti e. plan. and lack of mistake in regards to Charge I, Specification 1-4. Charge ll. Charge 

7 JI1 , Additional Charge I, and Additional Charge 11. 3 For (I )(e) , the government states that they 

8 intend 10 us it to sho, Sgt Kuni hige ·s motive, inten1. and plan.4 

9 ln regards to the fir t prong of Reynolds. the government utterl fails to meet the threshold. 

JO It cannot be said that they can rea onably prove the e alleged other act ince they failed to prove 

11 the e a t beyond a reasonable doubt at th first trial; which is why tho c charg and 

l2 specifications arc not bt:fore the court now. 

13 The government also fai I to meet the threshold of the third prong of Reynolds. If the 

14 alleged assault evidence that Sgt Kuni hige was acquitted of in September _017, i allowed to be 

15 shoehorned in by the government in the disgui ·e M.R .E. 404(b) defen · will have lo rebut that 

16 vident.:c with the fact that the government failed to meet the burden of proof in the fir t 1,ial on 

17 thee i sue and that Sgt Kuni hige wa acquitted of tho e charge . ot only will thi lead to a 

18 trial within a trial. but thi issue will lead members to speculate abou1 the first triars outcome. 

19 di tracting the factfinder and unfairly prejudicing Sgt Kunishige. 

20 nfair prejudice. ··speak to the capacity of some concededly rele am evidence to lure the 

21 factfinder into declaring guilt on a ground different from proof specific to the oftense charged." 

22 Un ired Stares,,. Collier, 67 M.J. 347, 354 (C.A.A.F. 2009) (citing Old Chief,. United States, 519 

23 

24 

25 

.S. 172, 180 ( 1997)) . Evidence whi h allow members to reasonably onclude that [the 

2 ee enclm,ure ( I ) 
·1 h should be noted that the gm·cmmcnt could not prove the~e actmn~ beyond a rca. onable doubt in the fir~t trial. 
4 This conduct was before the memhcrs in the first trial. and Sgt Kunishige was acquitted of that ~pecificalion. 
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defendant) had been tried and convicted in the first trial of the same ... specifications that were 

2 before them in the second trial'' is ··both irrelevant and highl} prejudicial to [defendant's] right to 

3 receive a fair trial."' United States"· Giles. 59 M.J. 374. 379 (C.A.A.F. 2004). 

4 Few things are more unfairly pr~judicial than evidence causing speculation about a prior 

5 trial on the exact same charges at issue in the current trial. ··1 Tjhe defendant' s concern that the 

6 jury may infer that the defendant was convicted but that on appeal the conviction was overturned 

7 on a technicality." United States , .. Cook. 776 F. Supp. 755. 759 fn. I (S.D.N. Y. 1991 ). 5 This is 

8 why in .. a typical rehearing. e,·idence of an earlier conviction for the same offense normall y ['-viii] 

9 be inadmissible when the conviction had been set aside on appeal.'' Giles, 59 M.J. at 376 (citing 

10 M.R.E. 401,403, and 609). lmponantly however. evidence which allows members to '·figure out 

11 that [the defendant is) being tried for the very same charges on which she had previously been 

12 convicted'' creates the same unfair prejudice and distraction. Id. at 379. That speculation also 

13 tempts the members into giving up their role as factfinder and deferring to the members panel in 

14 the prior trial. Therefore. the evidence fails the third prong of the Reynolds test and should be 

15 excluded. 

16 II . I On The Government Notice of 13 A ril 2020 Are Not Admissible 

17 Under M.R.E. 404(b) and 403. 

18 Dwing the first trial, the military judge dismissed what was then Additional Charge IV 

19 Specification I and Additional Charge V under R.C.M. 917. In their notice. the government seeks 

20 to introduce the same misconduct as lack of mistake, consciousness of guilt. and plan. 

21 R.C.M. 917 is the equivalent of a finding of not guilty. It is only granted in the "absence 

22 of some evidence which, together \:vith all reasonable inferences and applicable presumptions, 

23 could reasonably tend to establish every essential element of the offense charged. " This evidence 

24 

25 
5 See also l.'11i1ed Swt<'.~ 1·. 1'/iomas. 214 F. Supp. 3d l 87. 194 (E. D N. Y. 2016) (finding "an) reference to a ·prior 
trial' inappropriate because it is ... irrelevant to this trial, and will potentially confuse the jury."). 
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is viewed in the light most favorable to the prosecution. Yet. even with the low hurdle to overcome 

2 a R.C.M. 917 motion the government was unable to overcome it during the first trial. Therefore, 

3 the government fails lo even overcome the first prong of Reynolds. as they cannot reasonably 

4 prove these alleged acts even occuned. Additionally, as stated previously, if the government puts 

5 forward this evidence. then this will not only become a trial within a trial , but the issue will lead 

6 the members to speculate about the first trial's outcome, distracting the factfinder and unfairly 

7 prejudicing Sgt Kunishige. 

8 Ill. 2(a) and 2(b) On The Government Notice of 4 May 2020 Are Not Admissible 

9 Under M.R.E. 404(b) and 403. 

10 Hills discusses M.R.E. 413 and 4 I 4. C.A.A.F. holding that the use of charged misconduct 

11 a propensity evidence for other charged misconduct is constitutional en-or. While Hills does not 

12 openly discuss the implications for M.R.E. 404(b). this court should consider the grave 

13 implications of allowing the government to tip toe around the magnifying glass placed on M.R.E. 

14 413 and 414. by citing M.R.E. 404(b) instead. Simply because Hills docs not expl icitly discuss 

15 M.R.E. 404(b), does not mean the government should receive a free pass in their pursuit to admit 

16 charged misconduct under a lower standard. 

17 The go emment seeks to introduce charged conduct. specifically the possession of child 

18 pornography and the sol icitation of distribution of child pomography.6 The govenunent, in their 

19 1st supplemental notice, state that they wish to introduce the evidence in 2(a) and 2(b) to show 

20 Sgt Kunishige ' s motive intent, and plan in regard· to Charge II and Charge Ill. Essentially, the 

21 government is trying to say, .. we want to admit this conduct, at a lower burden of proof 

22 (preponderance of the evidence), as character evidence, even though it is charged misconduct that 

23 we must prove beyond a reasonable doubt". 

24 

25 
1., ee enclosure (I ). Charge JI and Charge J ll . 
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} /ill · focuses on the unju. 1 and unco1uitu1ional wa charged misl: nduct can be u ed to 

~ show propen ity. tilizing lhe M.R.E. 403 balancing test, along with the ame on 1i1utional 

i ue pointed out in Hills , the i sue. addressed in Hills cnn also be applied to M.R. E. 404(b) 

4 evidence. It is unfairly prejudi<.:ial to ullow the government l shoehorn mi onduct in on a 

5 preponderance of the e idence ·tandard. (which afford~ them an instruction to members), and 

6 then allo the government to tum around and say they met their burden of proving the same 

7 misconduct beyond a reasonable doubt. The misconduct the government eek to admit und r 

M.R.E. 404(b), which i the ame mi conduct that is charged, fails to meet the . tandard. set oul 

9 b .A .A.F. and fail to meet the ·tandard under tht:: M.R.E. 403 balancing test. 

JO Admitting evidence of charged misconduct, into this trial under M. R.E. 404(b) would not 

11 make a fact of consequence mor or le probable, without relying on the very inferenc that 

J _ M.R.E. 404(b) prohih1ts: character. The eviclen e would al , violate M.R.E. 403, by creating a 

distracting trial withm a trial and raising the risk of spillover to impennissibly high level . 

14 rv. The Government Ha 1ot Explained Specificallv Ho" The tisconduct It Seeks 

15 to Admit ls Actually Admissible, Therefore Those Other Acts Should Not Be 

16 Admitted. 

J 7 The two notices given by the government in no way est ab I ish how an of cited mi ·conduct 

18 actually goe to pro e the government's cited short-hand e · pression~. The second prong of the 

J 9 Reynolds test focuse on th videnc · s logical relevance to some fact that th!.:! government seek · 

20 to prove. 1n order to evaluate whether the proposed evidence is logically rele\'ant , the parties 

21 therefore need lo kno, what the government seek. to prove with the evidence. While ·'fi]t i 

:n common for the pro ecution to use short-hand expressions like modus operandi, common plan or 

23 scheme. etc .. to'' secure admission of M.R.E.404(b) eviden e, "[a] trial judge must be certain to 

24 make the pro ecution state exactly what issue it i trying to prove in order to see .. how probati e 

25 and relevant the proposed cvidem:e is. United Stales v. Gamble, 27 M.J. 298. 304 (C.M.A. 1988). 

Ann,:,ll~ti:o l=vhihi+· V\ I 



The defen e under. lands that the government may dev lop these theoric of adrrns ibility 

1 (rather than .1us1 stating ~hort-hand ex pre ion ) and disclo e tl1em at future dates . 7 Upon 

3 articulation and dis lo ure of the e developed theories. the defense intends to ti le the a ppr priat 

4 motion or respon es to motion to contest admis ibility. 

5 Conclusion 

6 The evidence the government eeks to admit under M.R.E. 404(h) is not admissible and 

7 does not over ome the thre hold of M.R.E. 403. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

IX 

19 

20 

21 

22 

23 

24 

25 

3. Relief Requested: n,e defen e re pectfully reque t the Cou11 xclude an eviden e of 

alleged misconduct that Sgt Kuni ·hige was acquitted of during the fir I t1ial and to exclude 

e idence ofan. other alleged mi conduct, at least until the government offer more than just catch 

phra es as theories of admi ·sion for those act . 

4. Burden of Proof and tandard of Proof: The govenm1ent bears the burden of persua ion 

under R.C.M. 905(c)(2)(A ). The tandard of proof for the misconduct i. prepond ran e of the 

evidence R.C. 1. 905(c}. 

5. Evidence: 

Enclo. urc ( l ): Charge Sheet: 

Enclo ure (2): Government M.R .E. 404(b) otice dtd 13 April 2020 

En losure (3): Go\·emmcnt '1 .R.E. 404(b) ( l t Supplemental) Notice dtd 4 May 2020 

6. Argument: The d fense reque t oral argument. 

A. M. ROBERT 
Captain, U.S. Marine Corp 
Defen e Counsel 

7 Hopefolly the government an aniculate ho,, a !'>lap in 1h1: face i~ rde,·ant 10 prm e 1ha1 gt Kunii.htg.e po ~e ... ed or 
, iewed child pomograph) ee enclosur (I), Charge II and 111 a11d enclosure (2). I (d)(h) 



**~*******~****************************** *******************~*************** 

2 I certify that I caused a copy uf thi document lube served on the Court and oppo ing coun el 

3 this 7th day of May 2020. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

_2 

23 

Dated this 7th day of May 2020. 

 
A.M. ROBERT 
Captain, U.S. Marine Corp 
Defen e Counsel 
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UNITED ST A TES MARINE CORPS 
GENERAL COURT-MARTIAL 

NA VY-MARINE CORPS TRIAL JUDICIARY 
WESTERN JUDICIAL CIRCUIT 

UNITED STATES 

Dexter K. KUNISHIGE 
Sergeant / E-5 
U.S. MARINE CORPS 

) 
) 
) 
) 
) 
) 
) 
) 
) 

DEFENSE MOTION TO COMPEL 
EXPERT CONSULT ANT: 
DEFENSE INVESTIGATOR 

7 May 2020 

J. Nature of Motion. Pw·suant to R.C.M. 701(e), R.C.M. 703(d), and R.C.M. 906, Defense 

respectfully requests the Court to order provision to the defense of a consultant investigator. 

2. Summary of Facts 

Sergeant Kunishige is currently pending a rehearing for, inter aha, allegations of sexual 

assault, aggravated assault, sexual assault of a minor, pos ession of child pornography 

solicitation of distribution of child pornography obstruction of justice and adultery. The 

offenses are alleged during a time period from 2013-2017, including a number that are alleged to 

have occurred on diver occasions. The alleged locations of these offenses ranges from Joshua 

Tree CA, to Las Vegas, to the entire state of Nevada, and even an ' unknown location." 

Sergeant Kunishige has been in either pre-trial or post-trial confinement, and unable to 

meaningfully assist in his defense, since 11 January 2017. At present there are over 8 200 pages 

of discovery in this case. 

The Government has already relied upon the reports from, and the investigative actions 

of, the Naval Investigative Service, the Las Vegas Metro Police Depa1tment, the North Las 

-1-
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Vegas Police Department the Office of Inspector General of the National Parks Servi e, the 

Zion National Park Police, and a Regional Trial Investigation. T1ial Counsel have also 

conducted site visits accompanied by multiple investigators, to interview witnesses in Las 

Vegas, NV and Seattle, WA. In the government discovery response, they did not provide any 

contact infonnation for three of the civilian witnesses they may call in their case-in-chief. 1 

3. Discussion 

A dedicated defense investigator is necessary in this case due to complexity of issues that 

defense will need toe plore in order to adequately investigate this ca e, specifically: geographic 

dispersion of alleged offenses relevant witnesses, and civilian records across numerous 

jmisdictions and agencies· multiple necessary witnes interviews; the time that has elapsed since 

the allegations arose, and voluminou document review and analysis the defense anticipates will 

result from such investigative efforts. The defense anticipate these investigati e actions will 

reveal inconsistencie in witnes account , suggestibility of key witnesse , witness statement 

regarding the events in question and other considerations the analysis and application of which 

ill tend to show Sergeant Kunishige·s innocence and/or re eal evidence in extenuation and 

mitigation. 

The Government has already received the investigative advantage of utilizing 

investigative reports received from the Naval lnvestigati e Service, the Las Vegas Metro Police 

Department, the North Las Vegas Police Department, the Office of Inspector General of the 

National Parks Service, and the Zion National Park Police. Trial Counsel has also utilized its 

imbedded Regional Trial Investigator a trained Criminal Investigations Division Marine to a sist 

1 Enclosure ( l ). 
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in the investigation. Furthermore, Trial Coun el have conducted site visit , accompanied by 

multiple investigators, to interview witnesses in Las Vegas, NV and Seattle, WA. To compound 

matters in the government's discovery response, the did not provide an contact infonnation 

for three of the civilian witnesses they may call in their case-in-cmef. Defense Counsel are not 

trained investigators and do not have the time or capacity to become expert investigators prior to 

trial in this case - certainly not to the degree necessary to match the cumulative investigative 

efforts, resources, and experience from which the Government already benefits in this ca e. 

Standard for Appointment of Investigative Consultant 

Rule for Courts-Martial [hereinafter R.C.M.] 703(d) authorizes employment of experts to 

assist the defense at government expense when their testimony ould be '·re le ant and 

necessar ,. if the government cannot or wi II not "provide an adequate substitute.''2 In addition, 

· upon a proper showing of necessity, an accu ed i entitled to expert assistance. "3 

This court mu t apply a three-part test to detennine whether expe11 assistance is 

necessary. 4 The defense must show: ( 1) why expe11 assistance is needed~ (2) what the expert 

assistance would accomplish for the accused· and (3) why defense counsel is unable to gather 

and present the evidence that the expert assistance would be able to develop. 

Appellate courts have urged practitioners 'to distingui h between a request for an expert 

witness and a request for an expeJt consultant. An expert consultant is provided to the defense as 

a matter of [military and constitutional] due proce s in order to prepare properly for trial and 

2 R.C.M. 703(d); see also United States v. Ford. 51 M.J. 445 455 (C.A.A.F. 1999). 

3 United States v. Burnette. 29 M.J . 473 475 (C.M.A.1990), cert. denied, 498 U.S. 821 (1990). See also United 
States v. Bresnahan, 62 M.J. 137, 143 (C.A.A.F. 2005) ( 'An accused is entitled to an expert's assistance before trial 
to aid in the preparation of hi defense upon a demonstration of nece sity"). 

4 United States v. Gonzalez. 39 M.J. 459, 461 (C.M.A. 1994). cert. denied. 513 U.S. 965 (1994). 
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17 

otherwise a sist with the defense of a case ... j The expert consultant is a member of the defense 

team and may receive confidential communications, his conclusions and opinions are protected 

by the attorney work-product p1ivilege. 

In United Stat s v. Kreutz r the court held that in the military, the right to supplement 

the defense team with expert assistance and witnesses is based on Article 46, UCMJ Military 

Rule of Evidence 706, and R.C.M. 703(d). 6 Fm1her, "[E]qual opportunity to obtain evidence 

under Article 46, UCMJ as implemented by the President in the Rules for Courts-Martial, is a 

·substantial right' of a military accused within the meaning of Article 59(a), UCMJ , independent 

of due process di co er rights provided by the Constitution." 7 Articles 46 and 49 were enacted 

to serve as a break on abuse by the convening autho1ity and the Trial Counsel in their 

prosecutorial roles. The failure to adequately fund defense counsel investigation and travel for 

case preparation violates the accused's right to equal access to witnesses and evidence under 

Article 46, and R.C.M. 701 (e) and the accused's right to counsel under the Sixth Amendment of 

the United States Constitution. This type of action prejudices defense trial strategy, materially 

affecting the presentation of the defense's case. 

A. The Sixth Amendment And The Due Process Clause Of The Constitution and Gideon V. 
l8 Wai11wright Hold The Right to Counsel Is Fundamental and Essential To a Fair Trial 

19 

20 

21 

22 

23 

24 

25 

It is a core guarantee of the Sixth Amendment that every criminal accused has the 1ight to 

counsel when facing incarceration. 8 Th.is right is so fundamental to the operation of the criminal 

5 United States v. Langston 32 MJ. 894,896 (A.F.C.M.R.1991). 

6 59 M.J. 773, 776 (A. Ct. Crim. App. 2004) a_ff'd, 61 M.J. 293 (C.A.A.F. 2005). 

7 United State v. Adens, 56 M.J. 724, 732 (A. Ct. Crim. App. 2002). 

Gideon v. Wainwright. 372 U.S. at 340-44 (1963) (holding that the right to coun el is "fundamental and essential 
to a fair trial") . 
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justice system that its diminishment erodes the principles of liberty and justice that underpin all 

of our civil rights in criminal proceedings. 9 

An analysis of Gideon cases informs that constructive denial of counsel may occw· when: 

(1) on a sy temic basis, detailed defense counsel face severe structural limitations such as a lack 

of resource , high workloads, and understaffing or (2) appointed counsel are unable or are 

significantly compromised in their ability to provide the traditional markers ofrepresentation for 

their clients such as timely and confidential consultation, appropriate investigation and 

meaningful adversmiaJ testing of the prosecution' case. Constructive denial may occur even if 

the detailed counsel are able to fulfill their basic obligations to their clients. The Supreme Cow1 

has recognized that, in some circumstances, "although counsel is available to assist the accused 

during triaJ, the likelihood that any lawyer, even a fully competent one, could provide effective 

assi tance i so small that a presumption of prejudice is appropriate without inquiry into the 

actual conduct of the trial." 10 This may occur when, for example, the defense attorney is not 

provided sufficient time to prepare. 11 Claim of systemic con tructive denial of counsel ar 

reviewed under the principles enumerated in Gideon and the Sixth Amendment, not the 

Strickland v. Wa hingto,1 12 ineffective assistance standard, which provides only retrospective 

relief. 13 

9 Gideon, 372 U.S. at 340-341 , 344· Powell v. AJabama, 287 U.S. 45 at 67-69 (1932). 

10 United States v. Cronic, 466 U.S. 648, 659-60 (1984). 

11 Powell, 287 U.S. at 53-58. 

12 466 U.S. 668 ( 1984). 

13 Hurrell-Harring v. State, 930 N.E.2d 217, 224 (N.Y. 2010) (holding that these "allegation state a claim, not for 
ineffective assistance under Strickland, but for basic denial of the right to counsel under Gideon.·~; ee also Luckey 
v. Ha1Tis, 860 F.2d l 012, 1017 (11th Cir. 1988) (holding that the Sixth Amendment protect right that do not affect 
the outcome of a trial , and deficiencies that do not meet the "ineffectiveness" tandard may still violate a defendant' 
rights under the Sixth Amendment.) 
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As the Supreme Court recognized in Ake v. Oklahoma the provision of expert services on 

the merits is required under the due process and 6111 Amendment guarantees of the Constitution. 14 

1n Ake the Court required the government to provide the defense with a psychiatrist at 

govenunent expense where the defendant intended to present a defense of insanity. The Court 

grounded its ruling in significant part on fundamental fairness . Therefore, the Court reasoned 

that justice cannot be equal where an accused "is denied the opportunity to participate 

meaningfully in ajudicial proceeding in which his liberty is at stake."' 15 Meaningful access or 

due process is denied to an indigent defendant if the state proceeds against him "without maldng 

certain that he-ha access to the raw materials integral to the building of an effective defense." 16 

ln interpreting Ake, federal courts have held that the accused is entitled to an independent 

confidential expert to assist the defense and that such expe1tise is not limited to questions of 

anity. The upreme Comt·s holding in Ake has since been expanded and extended beyond 

psychiatric assistance, to include other types of expe1t assistance, such as an independent 

pathologist,  

Specifically the Starr court analogized the appointed expert in Ake to an appointment of counsel 

under the Sixth Amendment. As such, the appointment of an expert was to aid the defendant and 

14 470 U.S. 68, 77 (U.S. 1985). 

15 Ake, 470 U.S. at 76. 

16 Id. at 77. 

17 Terry v. Rees, 985 F.2d 283 (6 th Cir. 1993) independent pathologi t); tarr . Lockhart, 23 F.3d 1280 (8th Cir. 
1994) Little v. Armonrrout, 835 F.2d 1240 (8th Cir. 1987) (hypnotist); Dunn v. Robert , 963 
F.2d 308 (10th Cir. l 992) (expert on  
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function as a "ba ic tool'' in his defense. The court argued that "[t]o so function, [experts] must 

be available to 'assist in evaluation, preparation and presentation of the defense.' 18 

In United States v. McAllister the court held "Just as an accused has the right to confront 

the prosecution s witnesses for the purpose of cha I lenging their testimony, he has the right to 

present his own witnes es to establish a defense. This right is a fundamental element of due 

process of law:· 19 

B. Duty to Investigate 

In Strickland,. Wasliington 20 the Supreme Cowt held that defense counsel have a duty t 

bring to bear such skill and knowledge as will render the trial a reliable adversaiial testing 

process. Specifically with respect to pretrial investigation the Court held "coW1sel have a duty to 

make reasonable inve ligations or to make a reasonable decision that makes particular 

investigations unneces ary."2 1 Familiarity with the facts and applicable law are fundamental 

responsibilities of defense counsel. 22 [n Strickland the Court held that the proper standard for 

attorne perfom1ance i that of reasonably effective assi tance, noting that· Prevailing nom1s of 

practice as reflected in American Bar Association standards and the like are guides to 

determining what is reasonable.' 23 

ABA Criminal Just.ice Standards, Defense Function Standard 4-4 provides: 

18 Starr, 23 F.3d at 1288 (quoting Ake, 470 U.S. at 83). 

19 64 M.J. 248, 249 (C.A.A.F. 2007). 

20 466 U.S. 668 (1984). 

21 id. at 691. 

22 See Wiggins v. Smith, 539 U.S. 510 (2003); Strickland, 466 U.S. at 690-91 . 

23 Srrick/a11d, 466 U .. at 687-689. 
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Duty to Investigate 

(a) Defense counsel should conduct a prompt investigation of the circumstances 
of the case and explore all avenues leading to facts relevant to the merits of 
the case and the penalty in the event of conviction. The investigation should 
include efforts to secure info1mation in the possession of the prosecution and 
law enforcement authorities. The duty to investigate exists regardless of the 
accused's admi sions or statements to defense counsel of facts con tituting 
guilt or the accused's stated desire to plead guilty. 24 

In Rompilla v. Beard the Supreme Court reaffirmed its earlier holding in Wiggin ·. 25 The 

Rompilla court specifically found that defense counsel had a duty to conduct a proper 

investigation to prepare for trial. Pretrial investigation is essential to the effective assistance of 

counsel. Defense counsel mu t engage in a reasonable amount of pretrial in estigation and "at a 

minimum .. . interview potential witnesses and ... make an independent investigation of the facts 

and circumstances of the case. "26 (Emphasi · added.) In United Stares v. Kreutzer the court relied 

on Strickland and Wiggins in overturning a capital sentence based on the denial of a mitigation 

investigation pecialist for the defense and on defense counse l s ineffective assistance of counsel 

in conducting an adequate mitigation investigation. 27 The effective as istance of counsel 

guarantee of the Due Process Clause may require the allowance of investigative expenses or 

appointment of in estigati e assistance for indigent defendants to insure effective preparation of 

their defense. 28 Congress, in providing for the adequate representation of federal indigent 

24 ABA Standards for Criminal Justice 4- 1.1 to 4-8.6 (2d ed. 1980) (''The Defense Function"). 

is 545 U.S. 374 (2005). 

26 Bryant v. Scott, 28 F.3d 1411 , 1415 {5th Cir. I 994)(quoting Nealy v. Cabana, 764 F.2d 1173, 1177 (5th Cir. 
1985)). 

27 59 M.J. 773 776 (A. Ct. Crim. App. 2004) afl'd, 61 M.J. 293 (C.A.A.F. 2005). 

28 Ma 011 v. Arizona , 504 F.2d 1345 1351 (9th Cir. 1974) Cert den. 420 U.S. 936, U.S.Ariz., Feb. 18, 1975. 
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defendants [18 U.S.C. § 3006A(a)]; the Ametican Bar Association in promulgating minimum 

standards for criminal justice, [ABA Standards Relating to Providing Defense Seniices section 

1.5]; and many states have adopted the position that investigative assistance is a necessity for an 

adequate defense. 

On September 23, 2013, the Secretary of Defense established the Comparative Systems 

Subcommittee (CSS) to support the Response Systems Panel established under Section 576(d)(l) 

of the National Defense Authorization Act for Fiscal Year 2013. The Subcommittee included 

four members of the RSP as well as six experts with extensive knowledge of military or civilian 

criminal justice. Collectively, the Subcommittee had more than 188 years of military service and 

326 years of criminal justice experience29; it was supported by a staff with current knowledge of 

military justice and experience in investigation, training, prosecution, and defense. 

Secretary Hagel established several objectives for the Subconunittee, such as comparing 

military and civilian justice systems, assessing the effectiveness of the investigation, prosecution, 

and adjudication of adult sexual assault crimes, and considering other matters as appropriate. 

Specifically, the CSS was asked to compare military and civilian systems for the investigation, 

prosecution and adjudication of adult sexual assault and related crimes and identify best practice 

from civilian jurisdictions that may be incorporated into any phase of the military system. 

May 2014, the Subcommittee issued its Report of the Comparative Systems Subcommitte 

To the Response Systems to Adult Sexual Assault Crimes Pane/30 The Subcommittee specificaJly 

found "Military defense counsel need independent, deployable defense investigators in order to 

29 The members of the Comparative Systems Subcommittee are: Dean , the Honorable Barbara 
Jones, BG (Ret) Malinda Dunn, BG (Ret) John Cooke, Mr. , COL (Ret) , COL (Ret) 

, COL (Ret) , Ms.  and Mr.  

30 The full final report can be found at: 
http://responsesystemspanel. whs.mi 1/Public/docs/Reports!g_l _ CSS/CSS _Report_ Final .pdf 
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zealou ly represent their clients and correct an obvious imbalance of resources. Defense 

investigators are such a basic and critical defense resource, the Subconunittee finds they are 

required for all types of cases, not just sexual assault cases." 31 (Emphasis added.) 

In essence the Subconunittee in Finding 3 7-2; along with the ABA; 32 and state and 

federal criminal defense practitioners33 testifying before the Subconunittee; have identified the 

objectively reasonable standard for effective assistance of coun el with respect to investigations 

embodied in the ubcommittee ' s Recommendation 37 that ·'Th Seer tary of Defense direct the 

Services to provide independent, deployable defense investigators in order to increase the 

efficiency and effectiveness of the defense mission and the fair administration of justice.'' 

(Emphasi added.) A the Subconunittee notes in its discussion: 

The alternative - military defense counsel conducting his or her own 
case in e ligation - is equally unsatisfactory. This places an additionaJ 
burden on counsel that is untrained in investigative techniques and 
Jacking investigative assets. Fmther it may place defense counsel in 
ethically compromising circumstances if he or she becomes the only 
witnes to exculpatory or inconsistent statements. 34 

3I Report of the Comparatii e Systems Subcommirree to the Response Systems to Ac/ult Se.1.:11al A ·sault Crimes Panel 
Finding 37-2. 

.u ABA Criminal Justice Standards, Defen e Function Standard 4-4. Duty to lnve tigate. 

3 E.g.  of the National Association of Criminal Defense Lawyers told the RSP. ' you all [don't] assign 
investigator to the defense. And that doesn' t make sense. You can't be effective. You cannot provide effecti e ass is ance 
of counsel to your client without an investigator.' Transcript ofRSP Comparative Systems Subcommittee Meeting age 
229 (Jan . 7.2014) (testimony of , NACDL). See also Transcript ofRSP Public Meeting 377-82 (Dec. 12 2013) 
(testimony of Mr. , Supervising Attorney, Trial Division Public Defender Service for the Di trict o 
Columbia). 
http://re pone ystem panel.wh .. mil/Public/doc meetings/Sub_Committee/20140107_CSS/20140107_CSS_Transc ipt_Fi 
nal.pdf 

JJ Reporr of the Compararive Systems Subcommittee to the Response Systems to Adult Sexual Assault Crimes Panel 
p . 158. 
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CONCLUSION 

Application of Gonzalez · ·. supra three part test mandates granting of an in estigator in 

the instant case: 

(1) A dedicated defense investigator is necessary in this case due to complexity of issues that 

defense will need to explore in order to adequately investigate this case, specifically: geographic 

dispersion of alleged offenses, relevant witnesses, and civilian records across numerous 

jurisdictions and agencies; multiple necessary witness interviews· the time that has elapsed since 

the allegations arose and voluminous document review and analysi the defense anticipates will 

result from such investigati e efforts. The defense anticipates these inves tigative action will 

reveal inconsistencies in witnes accounts suggestibility of key witnesses witness statement 

regarding the events in que tion, and other consideration the analysis and application of which 

13 will tend to sho, ergeant Kuni hige 's innocence and/or reveal evidence in extenuation and 

14 mitigation. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

(2) Defen e has identified Ms.  as a suitable and qualified investigator. Ms. 

 is the owner of Legal Roe lnvestjgations in San Diego CA. She has over eight years of 

experience as a licensed private investigator and has over 20 years of legal research and 

investigation experience. She will assist the defense in conducting an in-depth review of the 

investigation reports to analyze the steps taken by the various law enforcement agencies in order 

to identify investigative oversights by these agencie . Ms.  will conduct interviews of all 

relevant witnesse dispersed between Las Vegas Hawaii and Seattle. She will also assist in 

locating the relevant witnesses that have relocated since the first trial concluded in 2017. The 

results of the e investigative steps will prove relevant and admissible in contextualizing and 

potentially rebutting the evidence offered by the government counsel. This analysis is something 

only a trained and experienced criminal investigator can perfotm. Utilizing her training 
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experience, and access to investigative resources35 the investigator would identify and develop 

favorable defense evidence; impeachment of prosecution witnesses; and identification and 

interview of prospective sentencing witnesses in extenuation and mitigation in the event of a 

conviction. 

(3) Defense counsel is unable to gather and present the evidence that the requested 

investigator would be able to develop due to a lack of training and experience in investigation 

techniques and lack of investigative resources e.g., multiple investigative databases which are 

not available to defense counsel. More importantly, to function in the role of an investigator 

would violate JAGINST 5803. l D establishing Rules of Professional Conduct, specifically Rule 

3.7 which prohibits a covered attorney from acting as an advocate at a trial in which the covered 

attorney is likely to be a necessary witness. 36 ABA Criminal Justice Standards, Defense 

Function, Standard 4- 4.3(e) Relations With Prospective Witnesses, also explains "Unless 

defense counsel is prepared to forgo impeachment of a witness by counsel's own testimony as to 

what the witness stated in an interview or to seek leave to withdraw from the case in order to 

present such impeaching testimony, defense counsel should avoid interviewing a prospective 

witness except in the presence of a third person." 

4. Evidence. The Defense submits the following as evidence on this motion: 

1) Government Discovery Response 

2) Defense request for expert assistance 

35 " Civilian defense investigators have a variety of backgrounds and training; most have criminal justice training 
or education." Report of the Comparative Systems Subcommittee to the Response Systems to Adult Sexual Assault 
Crimes Panel p. 157. 

36 RULE 3.7 ATIORNEY AS WITNESS 
a. A covered attorney shall not act as advocate at a trial in which the covered attorney is likely to be a necessary 
witness unless: 

( I) the testimony relates to an uncontested issue; 
(2) the testimt ny relates to the nature and quality of legal services rendered in the case; or 
(3) Disqualification of the covered attorney would work substantial hardship on the client. 

b. A covered attorney may act as advocate in a trial in which another attorney in the covered attorney's office is 
likely to be called as a witness, unless precluded from doing so by Rule 1.7 or Rule 1.9. 
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3) Government denial of expe1t assi tance; 

4) Re ume of  

5) Fee Schedule Email from  

5. Burden of Proof. As the mo ing party, the Defense bears the burden of proof on any factual 

issue the court deems nece sary to decide th.is motion. R.C.M. 905(c)(2)(A). 

6. Requested Relief. The Defense respectfully moves the Court to order the Convening 

Authmity to appoint  as a Defense investigator/Confidential Consultant, and to 

approve expenditures of at least $3 000.00 to facilitate 30 homs of investigation and the 

associated travel. 

7. Oral Argument. The Defen e request oral argument on th.is motion, if opposed by the 

Government. 

Dated this 7th day of May, 2020 

A.M 
Major, U.S. Marine Corps 
Senior Defense Counsel 

***************************************************************************** 

A true copy of this motion was se1ved on the court and trial counsel. 
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27th day of May, 2020 

A. M. Lewis 
Major, U.S. Marine Corps 
Senior Defense Counsel 
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NAVY - MARINE CORPS TRIAL JUDICIARY 

GENERAL COURT - MARTIAL 

8 UNITED STATES , Defense Motion to Compel Forensic 
Expert Consultant 

9 

10 vs . 

11 Dexter Kunishige 

12 Sergeant , USMC 

ACCUSED 13 

14 

15 The Accused moves the Court to Compel the government o retain 

16 a ccused ' s expert consultant and possibly later expert witnesses previously 

1 7 requested and denied . 

18 RELIEF SOUGHT 

19 The defense moves this court to compel the government to retain the 

20 services of Or . , Ph . D., as a defense expert consultant 

21 and possibly later expert witness in the field of forensic psychology in two 

22 areas : overly suggestively interviews . 

23 BURDEN OF PERSUASION AND BURDEN OF PROOF 

24 The burden of persua sion is on the defense and is by a showing of a 

25 preponderance of the evidence . 

26 BACKGROUND FACTS 

27 

28 
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1 The accused faces serious charges of sexual misconduct with a minor 

2 that allegedly occurred over a period of years beginning at a time before the 

3 alleged victim was  years old and sexual assault of his wife. 

4 The younger compl aining witness has bee n interviewed by family members , 

5 law enforcement , attorneys , and social worke r s - at a minimum . The 

6 complaining witness has alleged that the accused has engaged in sexual 

7 activities with her , physically assaulted her , held her against her will , and 

8 has compelled her to do things based upon threats . Based upon information and 

9 belief , the complaining witness has made complaints against others alleging 

10 physical and sexual abuse from a very young age . 

11 The wife of the accused who is complaining has engaged in intimate 

12 behavior with the accused well after the alleged assault 1 , testified to 

13 factors of , and gave mixed testimony . 

14 The accused has also been involved in combat operations where he was 

15 hit by The accused 

16 has received  with approximately 80 pages 

17 of "psych n records and had has been diagnosed with  

18 

19 Witness/Evidence 

20 The de f ense will provide evidence of medical records and excerpts from 

2 1 the NCIS invest i gation under separate correspondence . The defense reserves 

22 the right to call Dr .  at the motion hearing . 

23 Legal Authority and Argument 

24 The defense is requesting that Dr. , Ph . D., be paid 

25 for by the gove rnmen t as a n expert cons ultant and possibly later expert 

26 

27 

28 
1 Ba sed upon information and belief , the intimate behavior was even 

occurring during the trial of the accus ed . 
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1 witness in the field of forensic psychology in accordance with Rules for 

2 Court-martial 703(d) , Article 46 , UCMJ, and applicable case law . 

3 In accordance with Article 46 , UCMJ , "[t)he trial counsel , the defense 

4 counsel , and the court - martial. shall have equal opportunity to obtain 

5 witnesses and other evidence in accordance with such regulations as the 

6 President may prescribe.• This ensures that " [j]ust as an accused has the 

7 right to confront the prosecution ' s witnesses for the purpose of challenging 

8 their testimony , he has the right to present his own wi tnesses to establish a 

9 defense. This right is a fundamental element of due process of law .' United 

10 States v . McAllister, 64 M. J . 248 , 249 (C . A. A. F . 2007) (quoting Washington v . 

11 Texas, 388 U. S . 14 , 19 (1967)) . 

12 An expert consultant is provided to the defense as a matter of 

13 [military and constitutional] due process , in order to prepare properly for 

14 trial and otherwise assist with the defense of a case . United States v . 

15 Langston, 32 M . J . 894 , 896 (A . F . C. M. R.1991) . 

16 The Court of Appeals for the Armed Forces has determined that in order 

17 to require production of an expert consultant and possibly later expert 

18 witness, the moving party must establish : (1) the qualifications of the 

19 expert ; (2) the subject matter of the expert testimony; (3) the basis for the 

20 expert testi mony; (4) the legal relevance of the evidence; (5) the 

21 reliability of the evidence; and (6) whether the probative value of the 

22 testimony outweighs other considerations . United States v . Boston , No . NMCCA 

23 200900157 , 2010 CCA LEXIS 59 , at *6- 7 (N-M Ct . Crim. App . May 11 , 2010) , 

24 United Sta tes v . Ruth , 46 M. J . 1 , 3 (C .A.A. F . 1997) (quoting United States v . 

25 Houser, 36 M. J . 392 , 397 (C .A.A. F . 1993)) . 

26 A. The qualification of the expert. 

27 Dr .  CV is is attached . 

28 B. The subject matter of the expert counsel and testimony. 
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1 (1) On the elements: 

2 As said above , the accused has suffered from a 

3 and has been diagnosed with  and 

4 sufferance from  It cannot be disputed that risk-taking behavior , 

5 including acts like elevated rates of substance use, thrill seeking , 

6 aggression , and risky sexual practices are corrunon and identified symptoms of 

7 suffers of  These symptoms are specifically recognized by the 

8 National Institute of Health . It is so prevalent that in the newly released 

9 DSM-5 , a new symptom criterion of reckless and self- destructive behaviors 

10 (E2) was recently added t o diagno s ti c 

11 criteria , which is unsurprising given the well - established relation between 

12 and risky behaviors.6 Again , recognized  severity is linked to 

13 impulse control difficulties which may manifest as undeliberated reckless 

14 and/or self-destructive actions (reviewed in Moell e r e t al. , 2001 ) . Examples 

15 include substance use (James et al ., 2014 ) , risky sexual behaviors (Weisse 

16 al ., 2014 ) , and deliberate  (Weiss et al ., 2015a ) . Finally , a study 

17 on Veterans receiving treatment for indicated that a significant number 

18 of deaths were related to substance use , , and homicide ( Dre scher et 

19 al ., 2003 ) . (hyperlinks active in digital copy) 

20 

21 

These issues do lead to conditions that interfe r e with the ability to 

for specific intent and are relevant on the merits. Dr .  will do a 

22 complete review of the records , case , and eva luate the accused as well to 

23 assist the defense in formulating a defense . This review and evalua tion takes 

24 several hours to conduct and more than several hou rs to evaluate a n d p r epare 

25 a r epor t for the d e fen s e . 

26 Addit i ona l ly , there i s significant work to d o on the mitigat i on case of 

27 the accused . 

28 (2) In mitigation and extenuation . 
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1 

2 

3 

4 

5 

6 

Dr .  will review the entire  of the 

accused, condu c t proprietary test ing, i.e. testing access is limited to 

licensed psychologists, and conduct her own evaluation of the accused -

including related contacts . 2 Courts around this country mandate sex offender 

evaluations - including federal court and most state courts . l This testing 

takes several hours to conduct and more than several hours to evaluate and 

7 prepare a report for the defense . The report , among other things will 

8 

9 

10 

11 

12 

provide expert opinion on the probability of re-offending and the address the 

need for (in re :  Sex Offender , and other 

in relation to rehabilitation . 

These tests cannot be conducted by counsel in the case as some required 

a license to obtain . Additionally, the defense counsel cannot interpret the 

13 testing . Finally , the defense counsel cannot synthesize the data when 

14 combined with requested interviews . 

15 (3) Overly suggestive interview methods and transference. 

16 Based upon information and belief , the younger complaining witness has 

17 

18 

been 

Based upon information and belief the younger complaining 

19 witness has been interviewed by social services before , during , and after the 

20 

21 

22 

23 

24 

25 

26 

27 

28 

allegations as well as law enforcement at various ages . Based upon 

2 Examples included : intelligence indicator (such as the Shipley or 
Weschsler Adult Intelligence Scale) , a personality inventory (such as the 
Minnesota Multiphastic Personality Inventory) , and a series of other tests to 
indicate bizarre thought processes (such as the Rorschach Ink- Blot Test , 
Thematic Apperception Test , and Bender Gestalt Test) . Additionally , I request 
that the members specifically test the accused on the available tests that 

3 https : //www . uscourts . gov/services-forms/sex- offense- specific
assessment- treatment - p h ysiological- testing- probation- supervised-release
conditions 
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1 information and belief , the younger complaining witness was also interviewed 

2 by some of the same aforementioned family members present . 

3 As set out and supported by facts and case law in the witness request 

4 submitted to the Convening Au thority , in this case , the younger complaining 

5 witness was alleged to have been under years old at the time the 

6 continuing allegation that spanned into her later . There is no 

7 physical inJury to the complaining witness . 

8 The younger complaining witness has stated that the accused has engaged 

9 in sexual activities with her , physically as s aulted her , held her against her 

10 will , and has compelled her to do things based upon threats . At a minimum, 

11 over the years , the complaining witness has been interviewed by family 

12 members , police investigators , social workers , and lawyers . 

13 Ceci and Huffman (1997) conducted a review of studies looking at the 

14 cognitive and social conditions that can influence the accuracy of a child ' s 

15 response to interviews . Importantly in this regard , experts must look at 

16 characteristics such as metamemory ability (knowledge about the process of 

17 storing and retrieving information) , intellectual functioning , and 

18 temperament . They also looked at the children ' s age and demographic variables 

19 including ethnicity and socioeconomic status (SES) as a factor . They found 

20 that age was the best predictor - it i s one of several that must be 

21 synthes ized together under a totality of the circumstances . 1 

22 In thi s case , an expert is needed due to the highly complex field of 

23 ' overly suggestive interview techniques and the cognitive development of 

2 4 

25 

26 

27 

28 

4 Ceci , s . J ., Huffman , M. L. C . (1997) . How suggestible are preschool 
children? Cognitive and social factors . Journa l of the American Aca demy of 
Child & Adolescent Psychiatry , 36(7) , 948 - 958 . 
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1 teenagers and sexual-transference . s Additionally , an expert is needed due to 

2 the span of the alleged allegations made by the complaining witness beginning 

3 before the age of  and now into her late . With the history 

4 that has been presented of the complaining witness , prior allegations of 

5 we believe an expert consultant is 

6 necessary to understand the dynamics of her allegations when compared with 

7 her prior history. 

8 Ceci and Huffman (1997) found in their literature review that the number of 

9 interviews and the length of the interval of time over which they were 

10 conducted resulted in the greatest level of suggestibility among children . 

11 Ceci and Huffman (1997) report that three main factors were found to increase 

12 the likelihood of false reports . Those are repeatedly interviewing a child 

13 with suggestive techniques over a long period , telling the child that someone 

14 he or she considers to be an authority (i . e . a parent) said the event did 

15 happen , and asking the child to create mental images of an event that did not 

16 happen repeatedly . 

17 Bruck and Ceci (1999) emphasize that interviewer bias is a major factor 

18 as well . When interviewed by biased interviewers, Bruck and Ceci (1999) found 

19 that children often made inaccurate reports that were consistent with the 

20 interviewers' bias , even if the interviewer b ias consisted of false beliefs . 

21 The nature of her allegations and all prior statements need to be synthesized 

22 and assessed in context of her background and history looking at the 

23 psychopachology and development , child development , adolescent development , 

24 learning cognition , memory , and neuropsychology . 

25 

26 

27 

28 

s https : //www . ncbi . nlm . nih . gov/pmc/articles/PM 2921238/ . Further , sexual 
transference is not limited to therapists , but instead connects to someone 
who provides a safe place of refuge , provides kind and caring counsel , etc . 
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1 Synthesizing all of this information is incredibly important when we 

2 are dealing with a teenaged complaining witness due to the lack of full 

3 development of the frontal lobe (judgment , problem- solving , consecutive 

4 reasoning , consecutive analysis ,. Inhibition and impulsivity , etc) with a 

5  

6 Taking into consideration the complaining witnesses history and 

7 background , and all of the factors that would need to be evaluated from a 

8 forensic psychology framework , Dr .  would assist us in determining 

9 whether these allegations stem from errors in memory , suggestibility , decay 

10 and memory , fusion of events , sexualized transference etc . 

11 For example , based upon information and belief , the complaining witness 

12 comes from a broken family , has a history of lying for secondary gain , and a 

13 history of poor judgment . These are all considerations that a forensic 

14 psychologist would take into consideration when applying science to the facts 

15 at hand. 

16 Dr .  will read all reports and review the records , which contained 

17 statements by the complaining witness ; review investigative notes , which 

18 contains statements by the complaining witness ; and review the DVD recordings 

19 of interviews . 

20 After completing these tasks, Dr.  will assist the defense and 

21 preparing a very detailed cross-examination of the investigators and the 

22 complaining witness and any other identified witnesses by the prosecution. 

23 Additionally , based upon her review of the evidence through the lens of 

24 forensic psychologist , Dr .  prepared a detailed report and will 

25 inform the defense whether she can provide expert testimony that would be 

26 relevant to the defen se case . 

27 C. Basis for the expert. 

28 
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1 The expert would review the witness statements, medical records, mental 

2 health records , conduct testing , conduct an evaluation of the accused and 

3 interview witnesses as necessary . Additionally , Dr.  will consult 

4 with counsel to determine if the defense theories are reasonable under the 

5 circumstances given the evidence available . Finally, Dr .  will 

6 consult with the defense as to possible testimony on the merits 

7 D . Legal Relevance of the evidence . 

8 Dr.  consultation will provide the defense wi h he expertise 

9 to understand the intricacies of forensic psychology - a skill set that 

10 requires decades of schooling and experience. At a minimum, the consultation 

11 will iden tify matters in mitigation and extenuation and Or .  will 

12 advise of potential defenses to allegations on the charge sheet specifically 

13 any specific intent defense . 

14 It is no unique or uncommon that the defense should have an expert to 

15 investigate and possibly testify about rehabilitative potential or mitigation 

16 and extenuation . The court should review United States v. Cooley, 75 M. J . 

17 247 , 255 (C . A. A. F . 2016) where the trial judge concluded that the necessity 

18 of an expert was apparent in "the need for psychiatric or psychological 

19 assistance to investigate, and if necessary, explain to the fac - finder 

20 issues that might properly bear on the accused ' s rehabilitative potential . 

21 This would include the accused ' s psychosocial background and current 

22 diagnosis." Cooley at 255 . 6 (Emphasis added) . This is logical because the 

23 defense attorney cannot render an opinion to the members about the mitigation 

24 and extenuation applied to matters like  and  to the offenses - e . g . 

25 the defense attorney cannot say to the members: "[t]he accused has  and, 

26 

27 

28 

6 This case dealt with RCM 707 and Article 10 , UCMJ - not expert 
witnesses - but the holding of the quote of the trial court is exactly the 
point of the original motion and this motion to reconsider . 
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1 as a result , his impulse control, risk - taking behaviors, and inhibitions are 

2 all affected and were contributing factors to the accused's misconduct . " The 

3 expert can . 

4 Potential defenses to offenses are also present. This is a discreet 

5 issue from whether the accused can assist in his own defense or whether he 

6 was able to apprec:ate the difference between right and wrong at the cime of 

7 the allegations - instead , under the circumstances , could the accused form 

8 the specific intent , which is a required element of multiple offenses . See 

9 United States v . Burns, 19 C. M. R. 3, 7 (U . S . C . M.A . 1955) (holding a general 

10 instruction on mental deficiency as a basis f or complete exoneration does not 

11 suffice to inform the court - martial members of the " impor ant principle that 

12 mental impairment , less than legal insanity , might be considered" in 

13 determining che degree of the offense committed by the accused) see also 

14 United States v . Carver, 6 U. S . C. M. A. 258 , 19 C. M. R. 384 (1955) (holding that 

15 in specific intent crimes , like robbery, a mental impairment short of legal 

16 insanity is relevant in determining the appellant ' s ability to form the 

17 requisite intent . ) 

18 E. The reliability of the evidence. 

19 Dr .  has been qualified as an expert of in the field and consulced in 

20 the field of forensic psychology on numerous occasions and is recognized in 

21 her scientific field. 

22 F . The probative value of the testimony outweighs other considerations . 

23 The probative value of Dr .  counsel and possible testimony 

24 cannot be overstated . She will provide expert counsel and possibly later 

25 expert testimony that will go toward elements of the allege offense chat 

26 creates a defense for the accused. Again , Dr .  CV is attached , as 

27 is her fee schedule . The defense respectfully requests that Dr .  be 

28 
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1 initially authorized 30 hours for consultation time and travel to San Diego 

2 as needed. 

3 ORAL ARGUMENT 

4 The defense respectfully req uests o r argument. 

5 CONCLUSION 

6 The defense motion should be granted. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Phillip Stackhouse 

A copy of this was served via email on 5/7/2020 . 

Phillip Stackhouse 
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6 

7 

g 

10 

11 

12 

13 

14 

l I 1lTED 'l ATE 

\ s. 

1 \ ' \'-J\1ARI E CORPS TRI i\L J 'OJCJARY 
\\ EST RN Jl'DJC JAL CIRCUIT 
GEJ\ERAL COURT J\J RTJA 

D FENS MOTIOI\ IN LIMINE TO 
PRECLUDE GO\'ER 11\'lEl\T 1.R.E. 

404(b) EV1DEJ\ E 

DEXT R K . KU 11 HIGE 
Sergeant 

2 .I urn: 2020 

.S. Marine Corps 

Issue Presented 

Military Rule of Evidence 404(b) allows the government to admit evidence of prior 

mi conduct onl if i1 can logi ally be u. eel for non-character purpose . Herc. th government. in 

thei r M.R.E . 404(b) not11.:e to defense. indicatt' that they plant introduce condu l tha1 alleged ly 

took place year before any of the charged misconduct. Should the court fldmit thi . c idcncc 

de pill' the danger tJ1,H II will di ·1ract the issues and unfair[\ undermine ergeanl Kunishige· !> 

15 right to a fair triaP 

16 I. 'ummarv of Relevauf Facts: IJ1 cptcmh 1 2017, Sergeant ( gt) Kunishig~ faced trial at a 

1, general coui1-martial on charge of: ·exual as auh of a child. e ual a sault. a auh. po . e ·sion 

18 and . olici tation of child pornograph . orders vi0lation, obstruction of justice. and adultery 

JQ charge. At trial, Sgt Kunishige"' a. convicted on some charge and acquitted of' others . everal 

20 charge~ and specifications were dismi d by th military judg1.: under Rule. for Court~-Martial 

21 

.,. 

(R.C.M .) 917. In October 2019. the Court of Appeals forthe Armed Force (C./\ .A .F. ) set aside 

the guilt~ finding in . ·gt Kuni hige· 2017 coun-ma11ial. Those: charge are :-.d to be retried in 

July 2020. 

On J 3 Apri I 2020. the government provided de fen. e M. R .E. 404(b) notice and 1hen 

followed up with a supplemental notice on 4 May 2020. ln their 13 April 2020 notice. the 

. 1-
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4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

15 

16 

17 

]& 

19 

20 

21 

24 

go, emmcn! -tated that they intended to imroducc evidence that Sgt Ku111sh1ge a . aul ted his high 

school girlfriend ). The nnly evidence to suppo11 this alleged even1 is a summary or a 

telephonic interview that was condu ted by NC IS. 

2. Discussion of the Law: 

M.R.E. 404(b) prohibi1s the admission of evidence of a crime. wrong. or other act ··to 

prn\'e a person· s character 111 order to show that on a particular ()CCasion tht.: I erson actetl in 

accordance with the character." In United States 1•. Reynolds. 29 M.J J 05. I 09 (C.M.A. I 989). 

the Court of Military Appeals established a three-pan test for the admissibility of M.R .E. 404(b) 

evidence; 

1) Does the evidence rec1sonably support a finding by the court members that the accused 

committed prjor crimes. wrongs. or acts? 

2) What fact uf consequence rs made more or less probable by the existence of this 

evidence? 

3) I the probati,e alue substantially outweighed by the danger of unfair prejudice? 1 

If 1he evidence fails to meet any one of these three standards. it is inadmis ible. Id. Herc. the 

government's proposed evidem:e in it notice fails both the third and second prongs of the 

Reynolds test. 

Section l(h) On The Government Notice of 13 April 2020 Is Not Admissible Under 

M.R.E. 404(b) and 403. 

In their notice to defense. the government states that they intend to bring in c,·idcnce or 

an alleged assau lt that purponedly happened back when Sgt Kunishige wa in high school. Th~ 

government states that this alleged assault shows b'1 Kunishigc·s moti\c, intem, plan. and lack 

of mistake in regards to Additional Charge II. Specification 1 and 2. The evidence the government 

eek to introduce doe · not sun ive the Reynolds test. 

1 Rernold.1 cites M.R.E. Rule 403 for this tandard. 

-2-
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In tl!gard lu tht! Iii. t prong llf' l<t:rnu/r/s. the gon:mm ·111 fa,b to meet the thr -~h 1Jd . II 

.; canm11 he. nid that the) can reasonabl) prn,c this alleged a.·~ault happened )Car:, ago.lack \\hen 

~ Sgt Kun1. hige \\ as in high ~clHH I. Th<.: alleged, i ·1im of the assault  .. ~late that he cannot 

..J remcrnbcr much. th a1 . he belie, e~ they \\' n: arguing. bu1 :-he doe.11 · 1 remc:111bt:1 ,, hat the 

5 argument was about. ( Set> Enclosure 3) 

Ii The gon:mmcnb rails lo meet the 1::cond prong of Reynolds. The government doc~ not 

7 establish ho,, thi s alleged misconduct actual ly goe Lo prove the government" cited purpose . 

8 The econcl prong of the Rt~i-110/d.1 test locu e on thee\ id n t' · :, logical r le ance to some fac:t 

9 that the government seeks 10 pro e. In Nder to evaluate whether the prop cd e\'idence is 

10 logically rele, ant. the pa11ics therefore need to kn w what the go, ernmcnt eek. to prove with 

11 thee, idcnce. \\'hile "I i]t i ommon for the prosecution to u e short-hand expres 'ions like modus 

L operandi. comnwn plan or $chem . etc .. to·· sc ure admis_i n f M.R F. 404(h) e\'idcnce. "l:.iJ tri al 

I~ judge must he cc11ain 10 make the prosecution ·tatc c · ac1ly what i sue it is trying to prove in order 

14 to se ·· h(m probative and rckvant the prnro~cd e, idencc is. U11i1cd tale., 1·. GamNi.:. 27 M..I . 

15 298. 304 ( .MA. ]CJ 8). 

16 Using shon-hand cxpn:ss1om,. the goverrunent has said that thi~ alleged high sclmol 

17 as iwlt omeho,, makes it more likcl thnt Sgt Kunishige assaulted. . and  

E ·. entially. th govemment i trying to shoehorn in propen ity evidence. An alleged a ·sauh 

19 again ta high ·chool girlfriend. that supposedly happened around fi,e. cars b fore an~ or 1he 

20 charge mi conduct. d11e not make it more likcl) that Sgt Kunishige a ·auhcd  and  

:! I years later. 

:!:! The go, crnment abo fails to meet th\! thre. hold of the third prong. tir Rl'y110/tl.\ . l lnfa1r 

:! ., prejudice ... speak!. 10 thi: cap:icit: ofso111e conceded! · relevant e\'iden e to lure th~ fact finder into 

2-l declaring guilt on a ground different from proof spccifi1.: Lu the 1>1lcn. e ha,gcct:· U111tc1d Sw,e., , .. 

15 Collier. 67 M..1. 347. 354 (C .A.A.F. 2009) ( iting Old Chief, .. United S1e1t£'.1, 519 . . 172. 180 

-3-
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( 1997 )). All<m ing 1he go, ern1m:nt t 1 intioducc e\ idcm:L of mi alleged cl!>Sr1ult a11 n111~t a diffc1c111 

pers1m: a persc,n ,, ho carmot remember many detail s. including,, hy th ' alkgcd as. ault actually 

occuned. offer~ li11le lu no probati, e, alue. Any minimal proh,ni,·e ,·alue that it might han•. i · 

suhstantially out,, tighed hy danger ol unfai1 prejudice. Tht: member · will wrongly use thi s 

5 C\'idi!ni.;e c1 • propen~ity e,·idcnce. and find gt Kunishige 0 uihy or Additional Charge II. 

b Spc.;c.:ilication I and 2. becc1use since he allegedly c1 ·saulted hi · high school girlfriend, he must 

7 have assaulted these two other women a · wel I. 

9 

10 

I I 

11 

13 

1-l 

15 

((1 

17 

11' 

IY 

:m 

~ I 

.2-l 

_5 

Therefore. thi.: cviden e fail. the third prong of the Renwld.\ test and should be excluded. 

Conclu ion 

The e, idence the go, emment eeks to admit under M .R. E. 404(b) 1. not adm i ible anti 

doe not o, ercome th threshold of M.R. E. 403 . 

3. Relief Requested: The defense re ·pectfully rc4uesb the Coui1 t'. ·elude an) evidence of' an 

alleged a ·sauh between Sgl Kunishige and hi high cho J girlfrit'.nd,

4. Burden of Proof and Standard of Proof: The government bear the burden or po..:.rsuasion 

underR. .M. 905(c)(2){A) The standard ofproofforthe rni.wnduct is preponderance of the 

evidence R.C.M. 905( ). 

5. Evidence: 

nclosurc (I): Go, emmcnt M.R.E. 404(b) ·ori r dtd I:, April 2020 

Enclo urc (2) : Charge heel 

Enclosur c (3 ): ROI B -!:i 007121 

6. Argument: The defense requests oral argument. 

Dated this 2nd da) of June 2020 . 

.A. . M. ROBERT 
aptain. . . Marine Corp~ 

Defen e C'oun el 
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2 I certify that I caw,ctl n C0r) of' this document to he ::.en eel 0 11 1hc ( ou11 and oppo:-.1ng cmmsd 

3 this 2nd da~ of.lune 2020. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

14 

I 5 

16 

17 

18 

19 

20 

21 

25 

Dated th is 2nd da) o f .lune 2020. 

A. M. ROBERT 
Captain. U.S. Marine Corps 
Defense Counsel 
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23 

24 

25 

NAVY-MARINE CORPS TRIAL JUDICIARY 

WESTERN JUDICIAL CIRCUIT 

GENERAL COURT-MARTIAL 

UNITED ST A TES 

VS . 

Dexter K. KUNISHIGE 
Sergeant / E-5 
U.S. Marine Corps 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

DEFENSE MOTION IN LlMINE 

(M.R.E . 413 & 414 ) 

2 June 2020 

Nature of Motion 

Pursuant to M.R,E. 413 & 4 l 4 and R.C.M. 906(b )(13) the defense moves the Court to 

preclude introduction of use of certain evidence under M.R.E. 413 and 414. 

I. Summary of Relevant Facts 

a. Sergeant Kunishige is cutTently pending a rehearing for, inter alia , allegations 

of sexual assault, aggravated assault, sexual assault of a minor, possession of cruld 

pornography, solicitation of distribution of child pornography, obstmction of justice, and 

adultery. 

b. The allegations originated in 2016 when Sergeant Kunishige's then-wife made 

allegations of physical and sexual assault against her, as well as alleging that he had engaged in 

an inapprop1iate relationship with a person under years of age ). 

c. On 13 April 2020 the government provided notice of its intent to introduce 

certain evidence under M .R.E. 413 and 414. 1 

1 Enclosures ( I) & (2) . 
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1 of 3 



2 

3 

4 

5 

6 

7 

8 

9 

LO 

1 I 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

d. On 4 May 2020 the government provided another M.R.E. 414 notice. 2 

e. During an A11icle 39(a) session in the previous proceeding . testified 

under oath but was unable to describe any specific instances of sex that were potentially an 

assault, other than an incident in a car. 3 

f. Regarding an alleged assault in a car, the only testimony . actually 

provided was to agree with the trial counsel ' s leading questions. When examined by the 

military judge, she did not provide any amplifying info1mation about the sexual encounter, 

only to say that both parties were quiet before and after the sex, and that she did not say 

anything dwing the sex. She testified that ' 'I just let him do it. I didn ' t say anything." 4 

2. Discussion of the Law 

M .R. E. 4 l 3 and 414 permit the admission of other instances of other '"sexual offenses'· 

or acts of "child molestation" in cases when an accused is charged with a sexual offense or an 

act of child molestation, respectively. 5 Both rules require that (I) an accused be charged with a 

qualifying offense; (2) the proffered evidence must be evidence of the accused ' s commission 

of a qualifying offense; and (3) the evidence must be relevant under M.R.E. 401 and 402. 6 If 

those Tequirements are met, then the military judge must also conduct a M.R.E. 403 balancing 

test. 7 M.R.E. 414 defines ·'child molestation'" as: 

an offense punishable under the Uniform Code of Military Justice, or a 
crime under federal law or under state law (as ' state" is defined in 18 U.S.C. § 
S 13), that involves: 

1 Enclosure (3). 

3 Bates 821-840. 

4 Bates 826, 829, 836-839. 

5 Mil.R.Evid. 413 & 414. 

6 See United States v. Solomon, 72 M.J. 176, 179 (C.A.A.F. 2013). 

7 Id. at 1 79-80. 
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2 

3 

4 
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(A) any conduct prohibited by Alticle 120 and committed with a child, or 
prohibited by Miele 120b. 
(B) any conduct prohibited by 18 U.S.C. chapter 109A and committed 
with a child; 
(C) any conduct prohibited by 18 U.S.C. chapter 110; 
(D) contact between any part of the accused ' s body, or an object held or 
controlled by the accused, and a child ' s genitals or anus; 
(E) contact between the accused ' s genitals or anus and any part of a 
child·s body; 
(F) contact with the aim of deriving sexual pleasure or gratification from 
inflicting death, bodily injury, or physical pain on a child; or 
(G) an attempt or conspiracy to engage in conduct described in 
subdivisions ( d)(2)(A)-(F). 

A charged offense cannot be used as propensity evidence under M. R.E. 413 and 414 as 

that unconstitutionally infringes upon the presumption of innocence and runs the risk of an 

accused being convicted based on evidence that did not establish guilt beyond a reasonable 

doubt. 9 It does not matter the forum, the number of victims, or whether the events are 

connected - it is error to use charged conduct as propensity evidence. 10 

3. Argument 

The defense moves the court to preclude admission of the following alleged instances 

of conduct under M.R.E. 413 and 414: 11 

a. M.R.E. 413 Notice: Item l(a)(i): That the Accused penetrated .'s vulva 
with his penis without her consent in the Accused ' s automobile during a trip 
between Twentynine Palms, CA and Las Vegas, NY between on or about 
December 2013 and January 2014. 

This conduct should not be admitted under M.R.E. 413 because the government's 

proffered evidence does not meet the preponderance of the evidence standard required for it to 

s Mil.R.Evid. 414(d)(2) . 

9 United States v. Guardado, 77 M .J. 90, 93 (C.A.A.F. 2017); United States v. Hukill , 76 M.J. 219,222 (C.A .A.F. 
2017)· United States v. Hills, 75 M.J. 350, 352 (C.A.A.F. 2016); United States v. Harris, 2018 CCA LEXIS 80. *2 
(Army Ct. Crim. App. Feb. 16, 2018). 

10 Hukill, 76 M.J. at 222. 

11 The instances are identified in accordance with how they were identified in the government notices at Enclosures 
(1 )-(3). 
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be introduced. . only testified that she and Sergeant Kunishige had sex during this car 

trip and that she did not want to. However, she also testified that she did not say anything to 

express that she did not want to participate in the sex and there was no evidence that she in any 

way indicate that she was not consenting. It was also unclear if she was desc1ibing one 

specific instance or an overall impression from a few instances. It is notable that while 

Sergeant Kunishige was charged with multiple offenses relating to , he was never 

charged with this sexual assault. 

This evidence would also not survive a M.R.E. 403 balancing test because the lack of 

details smTounding it diminishes its probative value while increasing the delay and confusion 

of the issues associated with it. Evidence like this would necessitate a trial-within-a-trial 

because more evidence and testimony would need to be introduced in order to establish that 

this actually was an instance of sexual assault, and not just a situation where  was not 

happy to be having sex. rt would require extensive cross examination, discovery, litigation, 

and specific instructions dealing with manifestations of consent, mistake of fact, and mistake of 

fact as to consent. Accordingly, the minimal probative value it may provide would be 

substantially outweighed by delay, confusion of the issues, and the necessity of fully litigating 

this collateral issue. 
b. M.R.E. 413 Notice: Item l(a)(ii): That the Accused penetrated .'s vulva 

with his penis without her consent, on divers occasions, between 20 IO and 2014 .. 

This evidence should not be admitted because it is not actually an instance, rather it is a 

general description of events, without any specificity regarding date, time location, or conduct. 

All that she testified to during the above-referenced 39(a) was that there were instances of 

sexual activity that she felt were non-consensual. Instead of testifying to specific instances, 

she just spoke about a general propensity, which is not the type of evidence admissible under 

M.R.E. 413. In order to qualify as M.R.E. 413 evidence, the fact-finder must be able to 

determine by a preponderance of the evidence that the sex offense occurred, which cannot 
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happen without any specific details. Such a lack of specificity would also cause it to fail a 

M.R.E. 403 balancing test as its probative value would be minimal, and any such value would 

be substantially outweighed by the confusion of the issues, unfair prejudice, and delay. 
c. M.R.E. 414 Notice: Items l(a)(i); l(b)(i); l(b)(ii); l(d)(i): Conduct of which the 

accused was acquitted at the previous trial. 

The instances sought to be admitted under these sections were all allegations of which 

Sergeant Kunishgie was previously tried and acquitted. While a prior acquittal is not a bar to 

the introduction of evidence under M.R.E. 414, the strength of the evidence of the offered 

evidence .and its probative weight are still factors in determining admissibility under M.R.E. 

403. 12 For example, in allowing the introduction of offenses of which the accused had been 

acquitted in Hoffmann, the military judge considered depositions by the alleged victims that 

were corroborated by these victims ' parents. 13 Further when addressing the probative weight 

to give the evidence, the military judge noted that this evidence went not only propensity, but 

aJso to motive, intent, common scheme or plan, or absence of mistake. 14 

The instant case presents a stark contrast, as this evidence is merely propensity 

evidence regarding  Sergeant Kunishige is charged with sexual assaults of . that 

allegedly occurred during the exact time periods that the acquitted conduct apparently 

occurred. The military judge in Hoffmann noted that the parties in that case were not related, 

which is not the case here, as the evidence would be coming from the same witness testifying 

to the charged offenses. 15 Finally, the court in Hoffmann noted how the government's 

emphasis on modus operandi and pattern of the accused's behavior was particularly relevant 

12 See United States v. Hoffmann, 2018 CCA LEXIS 326, at *11-12 (N-M. Ct. Crim.App. July 9, 2018) . 

ll [d. 

14 ./d. at*l3 . 

15 Id. at *15-16. 
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given a defense focused on misidentification. 16 Again, that is not the case here as the 

government's proffered use of this evidence appears to be solely for propensity purposes. 17 

Given that lower probative value, the lack of con-oborating evidence for these allegations, and 

the fact that Sergeant Kunishige was acquitted of them, they should be excluded under a 

M.R.E. 403 balancing test. 

d. M.R. E. 414 Notice: Item 1 ( d)(ii) : That the Accused did, at or near Zion National 
Park, Utah, between on or about I May 2013 and 30 November 2014, commit a 
sexual act upon to wit: penetrating  vulva with the Accused's penis while 
in a tent aboard Zion National Park, Utah, with the intent to arouse and gratify the 
sexual desires of himself. 

This alleged instance should not be pe1mitted to be introduced under M.R.E. 414 as it is 

charged misconduct, which is ba1Ted from such use under Hills and its progeny. 18 Under 

Charge I: Specifications 2 and 3, Sergeant Kunishige is charged with penetrating vulva 

with his penis, with the intent to arouse and gratify his sexual desires . 19 Both specifications 

allege that this occurred on divers occasions, at or near the entire state of Nevada. Zion 

National Park, located in the south-west comer of Utah, is at or near Nevada. Accordingly this 

is charged misconduct which may not be used as propensity evidence under M.R.E. 414. 
e. M.R.E. 414 Notice: Items l(e)(i) & 1 (e)(ii): Incidents regarding "three-ways'' in 

which Sergeant Kunishige is alleged to have penetrated vulva with his penis. 

As with the conduct discussed in the previous paragraph, these incidents involve 

conduct for which Sergeant Kunishige is cu1Tently pending charges, which is impermissible 

under M.R.E. 414. 

16 Id. at *14-15. 

17 This evidence was not included in the government ' s two M.R.E. 404(b) notices provided on 13 April and 4 May 
2020. 

18 United States v. Guardado, 77 M.J. 90, 93 (C.A.A.F. 2017); United States v. Hukill , 76 M.J. 219, 222 (C.A.A.F. 
23 2017); United States v. Hills, 75 M.J. 350, 352 (C.A.A.F. 2016); United States v. Harris, 2018 CCA LEXIS 80, at *2 

(Army Ct. Crim. App. Feb. 16, 2018) . 

24 

25 

19 The only difference between these two charges is that one covers the period before she turned , and the other 
covers the period after she turned
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f. M.R.E. 414 Supplemental Notice: Item 2(c)(i): That between on or about 1 May 
2013 and 30 November 2016 the Accused used physical violence to commit sexual 
acts upon ., including: This physical violence included acts such as grabbing 

by the neck, pinning her to the bed, removing his clothing, and forcing his 
penis into her vagina. 

As with the conduct discussed in paragraph d., this incident involves conduct for which 

Sergeant Kunishige is cun-ently pending charges, which is impermissible under M.R.E. 414. 
g. M.R.E. 414 Supplemental Notice Item 2(c)(ii): On one occasion, while Sgt 

Kunishige was driving,  expressed her desire to not participate in a 
"threesome, ··~ ge punched in the jaw. Shortly thereafter, back at 
the house on -  attempted to leave the house. Sgt Kunishige held 
her arms against the wall, pushed her to the bed, and physically forced hjs penis into 
her vagina while repeatedly told him to "stop." 

This allegation involves conduct that is either ( l ) charged misconduct which is 

impermissible under M.R.E. 414 or (2) not an incident of child molestation under M.R.E. 414. 

The part that is alleged to take place in a car, is an alleged assault, not an offense of cl1ild 

molestation. The second part, which allegedly occurred in Nevada, is wholly encompassed by 

Specifications 2 and 3 of Charge I. Neither can be used as propensity evidence under M.R.E. 

414. 

h. M.R.E. 414 Supplemental Notice Item 2(c)(iii): On a different occasion, after a 
threesome with Ms. [ , Sgt Kunishige got mad at  because Ms. [  left the 
house and Sgt Kunishige did not want the other woman to leave. Sgt Kunishige 
picked up  by the neck and began to strangle her. Shortly thereafter, while  
was crying and trying to leave the house, Sgt Kunishige pushed her towards the bed 
and forced his penis into her vagina. 

This allegation involves conduct that is either (1) charged misconduct which is 

impermissible under M.R.E. 414 or (2) not an incident of child molestation under M.R.E. 414. 

The first part is an alleged assault, not an offense of child molestation. The second pait, which 

allegedly occun-ed in Nevada, is wholly encompassed by Specifications 2 and 3 of Charge I. 

Neither can be used as propensity evidence under M.R.E. 414. 

1. M.R.E. 414 Supplemental Notice Item 2(d): That the Accused did, at or near 
Marine Corps Air Ground Combat Center, between on or about 1 May 20 I 3 and 30 
November 2016, commit a sexual act upon  to wit: Penetrating  vulva 
with the Accused's penis while was staying overnight in the Accused's 
barracks room, with the intent to arouse or gratify the sexual desires of himself. 
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As with the conduct discussed in paragraph d., this incident involves conduct for which 

2 Sergeant Kunishige is cunently pending charges, which is impermissible under M.R.E. 414. 

3 MCAGCC Twentynine Palms is near Nevada, so this conduct is encompassed by 

4 Specifications 2 and 3 of Charge I. 

5 4. Relief Requested: The defense respectfully requests that the Cou1t mle that the afore-

6 mentioned evidence is not admissible under M.R.E. 413 or 414. 

7 5. Burden of Proof and Standard of Proof: As the moving party, the burden of proof is on 

8 

9 

JO 

11 

12 

13 

14 

15 

16 

17 

the defense by a preponderance of the evidence. 20 

6. Evidence: The defense encloses the following in support of its motion: 

( 1) Govermnent M. R.E. 413 notice of 13 April 2020. 

(2) Government M.R.E. 414 notice of 13 April 2020. 

(3) Government Supplemental M.R.E. 414 notice of 4 May 2020. 

(4) Excerpts from NCIS ROis, identified by Bates number. 

Pursuant to R.C.M. 703(b), the defense requests the production of the following 

witnesses to offer testimony on this motion: 

(I

18 7. Argument: The defense requests oral argument. 

19 

20 

21 

22 

23 

24 

25 
20 R.C.M. 905(c); 906(b)(l3). 
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2 ***************************************************************************** 

3 I ce1tify that I caused a copy of this document to be served on the Cou1t and opposing counsel 

4 this 2nd day of June 2020. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

l9 

20 

21 

22 
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020. 

Major, U.S. Marine Corps 
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NAVY-MARINE CORPS TRIAL JUDICIARY 

WESTERN JUDICIAL CIRCUIT 

GENERAL COURT-'MARTIAL 

UNITED STATES 

s. 

Dexter K. KUNISHIGE 
Sergeant / E-5 
U.S. Marine Corp 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

DEFENSE MOTION TO SUPPRESS 

(STATEMENTS TO FIRST SERGEANT 
 

2 June 2020 

Nature of Motion 

This is a defense motion to suppress all statement made by Sgt Dexter Kunishige, 

USMC, to First Sergeant ( I stSgt SMC as taken in violation f Article 31 (b) 

and M.R.E.s 304 and 305 . 

I. Summary of Relevant Facts 

a. The inve tigation of Sgt Kunishige began with then-lstSgt  

b. On 29 No ember 2016, gt Kuni hige·s wife, a complaining witne sin thi 

case, contacted I stSgt  to rep011 that Sgt Kunishige had committed crimes against her 

and a third party, another complaining witness. She did o because she knew be was Sgt 

Kunishige's I st gt. directly in his chain of command, and she knew the command structure 

after having been enlisted in the Army. Upon learning of the allegation and being provided 

with text messages from gt Kunishige· wife alleged to orroborate the allegation from a 

third party, lstSgt  began an inquiry. 1 

I Bates 3569. 
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c. 1st gt  asked if' Sgt Kunishige ' s ife would be receivLng m re e idence 

2 from the third party. He confinned the name and spelling of the third party, a well as how to 

3 contact the third party. Finally he said he would be contacting Sgt Kuni hige's v ife in the 

4 morning because he was going to '·have to get written statements and such.''2 

5 d. Sgt Kunishige ' s wife also informed I stSgt  that h r husband wa 

6 expressing . lstSgt asked if she could track Sgt Kunishige·s location 

7 through his phone - she could not - and then contacted Sgt Kunishige directly and had a 

8 conversation where he told him to return to base the subject matter of this morion. 3 

9 e. Sgt Kunishige complied with his I stSgt's request and returned to ba e. I stSgt 

1 o reported the allegations and associated information through his chain of command 

11 which resulted in NCJS investigating and Sgt Kunishige being placed in pre-trial confinement. 

12 Then, on 14 December 2016. l tSgt  pro ided the evidence he had collected to NCIS 

13 including the text mes ages betv een Sgt Kunishige and himself after he began investigating 

14 the underlying charges of the case. 

15 f. Sergeant Kunishige is curr ntly pending a rehearing for inter alia, allegation 

16 of exual assault, aggravated assault, exual assault of a minor, possession of child 

17 pornography olicitation of distribution of child pornography, obstruction of justice, and 

18 adultery stemming from that investigation. 

19 2. Discussion of the Law 

20 The question is whether l stSgt  could be considered to be acting in an official 

21 disciplinary capacity when he made inquiry with Sgt Kunishige. 

22 A11icle 31 (b) provides: 

23 

24 

25 

2 Bate 3594-3598 . 

3 Bates 3597-3603 . 

-2- Appellate Exhibit XXX (30) 
2 of 17 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

No person subject to th..is chapter may inte1Togate, or request any statement 
from . . . a person suspected of an offense without first informing him of the 
nature of the accusation and advising him that he does not have to make any 
statement regarding the offense of which he is accused or suspected and that any 
statement made by him may be used against him in a trial by court-martial. 4 

Article 31 (b) UCMJ warnings are required when (I) a person subject to the UCMJ (2) 

intenogate or requests any tatement, (3) from an accused or person suspected of an offense. 

and (4) the statements regard the offense of which the person questioned is accused or 

suspected. 5 

Under the second requirement of Article 31 (b), rights warnings are necessary if the 

person doing the questioning is pai1icipating in an official law enforcement or disciplinary 

investigation or inquiry, as opposed to having a personal motivation for the inquiry. This is an 

objective test, and it is detennined by assessing all the facts and circumstances at the tjme of 

the interview to determine whether the military questioner was acting, or could reasonably be 

considered to be acting in an official law-enforcement or disciplinary capacity. 6 

Because of the effect of superior rank or official position on subordinates in the 

military the mere asking of a question under ce11ain circumstances i the equivalent of a 

command. 7 Article 31 (b) was crafted to provide servicemembers with protections originally 

unheard of in ci ilian courts, but were deemed necessary becau e of pres ures which e ist in 

~ UCMJ art. 3 l{b) (2019) . The requirements are further detailed in Mil.R.Evid. 304 & 305. 

5 United State v. Jone , 73 M.J. 357 , 36 I {C.A.A.F. 2014): United tates . Cox, 2018 CA Lexi 523 , at *1 2 (N
M. Ct. Crim. App. Nov. I 2018); United State v. Oya., CCA Lexi s 137 at *IO (N-M. t. Crim. App. Apr. 9, 
2015). 

6 United State v. Harpole, 77 M.J. 231 , 236 (C.A.A.F. 2018). See also United State v. Cohen, 63 M.J . 45, 50 
(C.A.A.F. 2006); Jones, 73 M.J. at 362. 

1 Jones, 73 M.J. at360 (cifi11g United State v. Duga, IO M.J. 206, 209 (C.M.A. 1981 )). 
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military society. 8 These pres ures are created when "'military rank, duty, or other imilar 

2 relationship, .. might cause subtle pressure on a suspect to respond to an inquiry. 9 

3 The jurisprudence has e ol ed to the point where any questioning of a suspect by a 

4 military uperior in his immediate chain of command will create a "strong presumption" that 

s Article 31 (b) applies. 10 The presumption even applies when a civilian agent is in regular 

6 contact with members of law enforcement, a questioner does not wish to involve law 

7 enforcement, or when done under the guise of .. force preservation'· versus discipline. 11 

8 The Article 31 (b) warning requirement statutorily guarantees the standard military 

9 requirement for a full and complete respon e to a uperior's inquiry does not apply in a 

10 situation when the privilege against self-incrimination may be invoked. 12 

l l 3. Argument 

12 Here, lstSgt  i not only a senior member of the military, but he was Sgt 

13 Kunishige·s direct lstSgt. He was qu stioning Sgt Kunishige in relation to the alleged offense 

14 in order to get him to return to base, with the intent to report the alleged matter to the chain of 

15 command - meeting all four requirement of Jone ·. His interest in Sgt Kunishige not harming 

16 

17 S [d. 

18 9 United State . Spurling, 2015 CCA LEXI 311 . at * 11 (N-M. Ct. Crim. App . July 31 , 2015) (citing United States 
v. Price, 44 M.J. 430, 432 (C.A.A.F. 1996)· United States v. Gibson, 14 .M.R. 164 (C.M.A. 1954)). 

19 

20 

21 

22 

23 

24 

25 

10 Jd. (citing United late v. Swift , 53 M.J. 439, 448 (C.A.A.F. 2000); United tate v. Good, 32 M.J. 105 , 108 
(C.M.A. 1991 )). 

11 See United States v. Brisbane, 63 M.J . I 06 (C.A.A.F. 2006) (holding held that a civilian "Family Advocacy 
treatment manager" with no military affiliation wa still a "knowing agent" of military personnel" ubject to the cod 
for the purposes of Article 31 (b )," as she wa "in regular contact, both before and after her interview with 
[Brisbane and] members of the military law enforcement community," and knew that military investigator 
suspected Brisbane of a crime.)· United tate v. Gilbreath. 74 M.J. 11 , 17 (C.A.A.F. 2014) (rever ing, noting that a 
que tioner' wish that the issue of questioning "be resolved outside the military justice system" does not prevent his 
or her questioning from being disciplinary); United State "· Ramos, 76 M.J. 372, 374 (C.A.A.F. 2017) (rever ing, 
rejecting military judge's finding "that the agents were not conducting a law enforcement inve tigation, but were 
instead focused on 'force protection""). 

12 Jones 73 M.J . at 358. 
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12 

13 

14 

15 

16 

17 

18 

himself does not remove his role as the initial principal investigator. Further, he was direct! 

in charg of the discipline of Sgt Kunishige which is how Sgt Kunishige knew him and was 

the dynamic of the. conversation they have; that of I st gt and ubordinate. 1 stSgt  

subsequent pa11icipation in the investigation, gathe1ing and pro iding evidence, confirms his 

role throughout. easil. meeting the "strong presumption .. that Article 31 (b) applies to these 

statements. 

4. Relief Requested: The defense respectfully reque ts that the Court suppress all statements 

from Sgt Kunishige to lstSgt  and any evidence derived from such statements. 

5. Burden of Proof and Standard of Proof: The prosecution has the bw·den of 

establishing the admissibility of the evidence by a preponderance of thee idence. 13 

6. Evidence: The defense encloses the following in upp011 of its motion: 

(1) Excerpts from NCIS ROI , identified by Bates number. 

Pursuant to R.C.M . 703(b), the defense requests the production of the following 

witne se to offer testimony on this motion: 

( l) Sergeant Major USMC. 

If Sergeant Kunishige test ifies, he will do o under the protections of M.R.E. I 04( d) 

and 304(f)(3). 

19 7. Argument: The defense requests oral argument. 

20 

21 

22 

23 

24 

25 
13 Mil.R.Evid. 304(f). 

Major, U.S. Maiine Corps 
Defense Counsel 
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3 l certify that l caused a copy of this document to be served on the Court and opposing counsel 

4 this 2nd day of June 2020. 
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Major, U.S . Marine Corps 
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NA VY-MARINE CORPS TRIAL JUDICIARY 

WESTERN JUDICIAL CIRCUIT 

GENERAL COURT-MARTIAL 

UNITED STATES 

vs. 

Dexter K. KUNISHIGE 
Sergeant I E-5 
U.S. Marine Corps 

) 
) 
) 
) 

DEFENSE MOTION TO SUPPRESS 

) (SEARCH OF SERGEANT KUNISHIGE'S 
) fPHONE) 
) 
) 
) 
) 

Nature of Motion 

2 June 2020 

Pursuant to M.R.E.s 311 , 316 and the Fourth Amendment to the Constitution, the 

defense moves the Court to suppress all evidence obtained from an illegal search of Sergeant 

Kunishige' s Apple brand iPhone. 

1. Summary of Relevant Facts 

a. Sergeant Kunishige is currently pending a rehearing for, inter alia, allegations 

of sexual assault, aggravated assault, sexual assault of a minor, possession of child 

pornography, solicitation of distribution of child pornography, obstruction of justice, and 

adultery. 

b. The allegations originated in 2016 when Sergeant Kunishige's then-wife made 

allegations of physical and sexual assault against her, as well as alleging that he had engaged in 

an inappropriate relationship with a person under ears of age ( ). 

c. Sergeant Kunishige was then a member of 3d Light Armored Reconnaissance 

Battalion (3d LAR). 

d. Then-Lieutenant Colonel was the commanding officer of 3d LAR. 
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e. On 6 December 2016 Sergeant Kunishige 's Apple iPhone was seized from him 

2 when he was interrogated by NCIS . 1 

3 f. Sergeant Kunishige has been in military confinement since 11 January 2017. 2 

4 g. When his previous conviction was overturned Sergeant Kunishige was returned 

5 to Camp Pendleton, he was administratively transfe1Ted to Headquarters Battalion, l st Marine 

6 Division, and immediately placed in pretrial confinement. 

7 h. On 22 January 2020 Investigator requested a Command 

8 Authorization for Search and Seizure (CASS) from Colonel the Headquarters 

9 Battalion Commanding Officer, in order to search the previously-seized iPhone. 3 

10 1. In his affidavit, he inforn1ed the commanding officer that Sergeant Kunishige 

11 had infonned NCIS that he bad communicated with  via Facebook Messenger on his 

12 personal cellular telephone, an Apple iPhone. 4 

13 J. lNV affidavit informed Colonel  that Sergeant Kunishige was 

14 a member of 3d LAR. 5 

15 k. INV informed the commanding officer that reported receiving a 

16 picture from Sergeant Kunishige transmitted via Facebook Messenger and cell phone. 6 

17 

18 

19 

20 

21 

22 

23 

24 

25 

1 Bates 8610. The iPhone was identified as NCIS Resident Agency Evidence Log Number 1216-19. 

" Charge Sheet. 

3 Bates 8606-8612 . 

4 Bates 8610, paragraph 7. 

5 Bates 8610, paragraph 5. 

6 Bates 8611 . 
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l. In his affidavit, INV indicated that the evidence he expected to find on 

2 the iPhone was "device details, photographs, third-party communication applications, social 

3 networking applications, call logs, contacts, and Facebook Messages stored within:· 7 

4 2. Issues Presented 

5 a. Whether the commanding officer of Headquarters Battalion had the authority to authorize 

6 a search of an item that ( 1) had purportedly belonged to a Marine not subject to his command 

7 and (2) had been under exclusive NCIS custody and control since. 2016? 

8 b. Whether the commanding officer of Headquart.ers Battalion was presented probable caus 

9 to authorize a search of an iPhone for anything other than Facebook Messages? 

l O 3. Discussion of the Law 

11 The Fourth Amendment safeguards against "unreasonable searches and seizures" and 

12 requires warrants to be supported by probable cause. 8 The mere granting of a warrant or 

13 search authorization does not end the analysis. Such an authorization must sti!J be supported 

14 by probable cause, be appropriately scoped, and the agents executing it must comply with its 

15 requirements. 9 Probable cause requires that there be ''a sufficient nexus" between the alleged 

16 crime and the specific item to be seized. 10 "The question of nexus focuses on whether there 

17 was a 'fair probability' that . .. evidence of a crime will be found in a particular place." 11 For 

]8 

19 

20 

21 

22 

23 

24 

25 

7 Bates 8611. 

8 U.S. CONST. AMEND. JV. 

9 See United States v. Hoffmann, 75 M.J. 120 (C.A.A.F. 2016)· United States v. Morales, 77 M.J. 567 (Army Ct. 
Crim. App. 2017); United States v. Osorio , 66 M.J. 632 (A.F. Ct. Crim. App. 2008). 

10 United States v. Nieto, 76 MJ. 101 , 106 (C.A.A.F. 2017) (citing United States v. Gallo, 55 M.J. 418, 421 
(C.A.A.F. 2001)). 

11 Id. (quoting United States v. Clayton, 68 M.J. 419 (C.A.A.F. 2010)). 
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searches requiring waiTants or authorization that nexus must be articulated in an affidavit by 

2 law enforcement. 12 

3 In the military justice system, commanders may authorize searches and seizures of 

4 persons and places under their control. 13 Specifically, they must have control over the place 

5 where the property or person to be searched is located or found. 14 In Mix, the C.M.A. upheld a 

6 search of the accused's car that was parked in a joint parking lot surrounding the dining facility 

7 because three battalion conunanders, including the authorizing official, had control over the 

8 lot. 15 In Seerden, cited as persuasive authority, a First Class Petty Officer permanently 

9 stationed in San Diego was aboard Joint Base Little Creek Fort Story (JBLCFS) for training. 16 

1 o After being accused of sexual assault, NCIS Agents a1Tested the accused while he was 

1 1 attending training in a classroom aboard .TBLCFS. 17 The training required the accused to leave 

J 2 his cell phone outside the classroom; so, as NCIS agents took the accused away in handcuffs, 

13 the accused asked if NC1S would go back and retrieve his ceU phone. 18 NCIS did as asked and 

14 while the cell phone was in NCIS' s possession the agents sought to obtain an authorization to 

15 search it for communications with the alleged victim. 19 The NCIS agents obtained the 

16 authorization from the accused's commander in San Diego and not the JBLCFS installation 

17 

18 

19 

20 

2 1 

22 

23 

24 

25 

12 See id. 

n Mil.R.Evid. 315(d)(l). 

14 Id. 

15 United States v. Mix, 35 M.J. 283, 288 (C.M.A. 1992). 

16 United States v. Seerden 264 F .Supp.3d 703, 707-08 (E.D. Va., Aug. 14, 201 7) (affirmed by United States v. 
Seerden, 2019 U.S. App. LEXIS 4891 (4th Cir. Va. , Feb 20, 2019)). 

17 fd. 

is Id. 
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3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

commander. 20 The District Court found that under M.R.E. 3 l S(d)(l) the accused's unit 

commander did not have the authority to authorize any search on JBLCFS because the 

accused's unit commander did not have control over the place where the property to be 

searched was situated. 21 

The specificity in an affidavit is particularly imp011ant for digital evidence, for while it 

may be more efficient to, once seized, search the entirety of a digital device, specificity is 

necessary in order to compo1t with the Fourth Amendment's prohibition of general warrants. 22 

ln order to respect those particularity requirements, warrants should identify the physical items 

to be seized as well as what types of files will be searched for within those devices. 23 Put 

differently, ··there must be specificity in the scope of the warrant, which, in turn, mandates 

specificity in the process of conducting the search. " 24 

As the Navy-Marine Corps Court of Criminal Appeals has made clear, "an 

authorization to search does not give rise to an open-ended license to rummage for anything of 

evidentiary value.'" 25 Simply put, a search must conform to the scope authorized. 26 This is 

especially true when the item to be searched is a cell phone or computer. As a result, 

Government agents must nanow or confine their search of a cell phone to the limits articulated 

in the search authorization . 27 

20 Id. 

21 Id. at 710. 

12 United States v. Richards, 76 M.J. 365, 369 (C.A.A.F. 2017) (quoting Maryland v. Garrison. 480 U.S. 79 84 
( l 987)). 

23 Orin S. Ken, Search Warra/1/s in an Era of Digital Evidence 75 Miss. L. J. 85, 88 (2005) [hereinafter Kerr, 
Search Wa1rants]. 

24 United States . Osorio, 66 M.J. 632, 637 (A.F. Ct. Crim. App. 2008). 

25 United States v. Tienter, 2014 CCA LEXIS 700, at *8 (N-M. Ct. Crim. App. Sept. 23, 2014). 

26 Id. 

27 See United States v. Morales, 77 M.J. 567, 574-75 (Army Ct. Crim. App. 2017). 

-5- Appellate Exhibit XXXII (32) 
5 of 1 



1 If a search authorization is too broad, it likely encompasses material that was not 

2 supported by probable cause. That is, the authorization needs to be limited to the specific 

3 evidence that the government has probable cause to believe is contained on that device. For 

4 example, in United States v. Morales the government presented the magistrate with 

5 infomrntion relating to only text messages on a cell phone, yet requested the authority to search 

6 for images, videos, email accounts and phone contacts. 2 Accordingly, the Army Court of 

7 Criminal Appeals found that the magistrate did not have a sufficient basis to grant such an 

8 authorization and that photos obtained as a result of the authorization should have been 

9 suppressed. 29 

Io A valid search authorization for digital evidence should be specific regarding the 

11 devices to be searched, the types of files sought, and any applicable date ranges of concern. 

12 The goverrunent must also have a substantial basis to search the specific device in question. It 

13 is not enough for agents to assume that files were likely backed-up or copied from one device 

14 to another; there must be some evidence to connect that specific device to the crime in 

15 question. 30 Probable cause to believe that a suspect has used a phone in the commission of a 

16 crime, absent more information, does not give LEOs the authority to search other electronic 

17 devices. 31 1n order to search a digital storage device, probable cause requires something more 

18 than an '' intuitive relationship" between the crime in question, and the digital media. 32 

19 

20 

21 

22 

23 

24 

25 

28 Id. at 571. 

29 Id. at 575-76. 

30 See United States v. Nieto, 76 M.J. 101 , 107-08 (C.A.A.F. 201 7). 

31 See id. 

31 See United States v. Hoffmann, 75 M..J. 120, 127 (C.A.A.F. 2016). 
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Evidence obtained as the result of an unlawful search may be used if: (I) The search or 

2 seizure resulted from an authorization to search, seize or apprehend issued by an individual 

3 competent to issue the authorization under Mil. R. Evid. 315(d) or from a search warrant or 

4 arrest warrant issued by competent civilian authority; (2) The individual issuing the 

5 authorization or warrant had a substantial basis for determining the existence of probable 

6 cause; and (3) The officials seeking and executing the authorization or wa1rnnt reasonably and 

7 with good faith relied on the issuance of the authorization or wa1rnnt. Good faith shall be 

8 determined on an objective standard, from the perspective of a reasonable law enforcement 

9 officer. 33 

10 4. Argument 

11 The evidence obtained from Sergeant Kunishige 's iPhone shou ld be suppressed in 

12 accordance with M.R.E. 311 as the commanding officer of Headqua11ers Battalion did not have 

13 the authority to authorize that search, and even if he did, he was presented with no info1mation 

14 that could establish probable cause to search for anything beyond Facebook Messages. M.R.E. 

15 3 11 provides that evidence obtained as a result of an unlawful search or seizure is inadmissible 

16 if (1) the accused makes a timely motion to suppress; (2) he had a reasonable expectation of 

17 privacy in the place searched; and (3) exclusion of the evidence would act as a deterrent to 

18 future illegal searches and that benefit would outweigh the costs to the justice system. In the 

19 instant case, a timely motion has been made, individuals have a reasonable expectation of 

20 privacy in their cell phones and digital devices, and exclusion of the evidence would encourage 

21 adherence to the appropriate probable cause requirements, while not imposing a significant 

22 cost to the justice system. 

23 

24 

25 
33 Mil.R.Evid. 31 l(c)(3); United States v. Perkins, 78 M.J. 381,388 (C.A.A.F. 2019). 
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The searches and seizures in the instant case were unlawful for the reasons detailed 

2 below: 

3 a. At no time did the Headquarters Battalion Commanding Officer have 

4 control over the items or place to be searched. 

5 As in Seerden the proper commander to authorize a search is the one that controls where 

6 the item is, not the commander of the person who may have possessed it at some point, 

7 particularly when the item and the person are separated. 34 The iPhone in question was never 

8 subject to the control of the commanding officer ofHeadquaiters Battalion. Colonel  only 

9 began to exercise control over Sergeant Kunishige when he returned to Camp Pendleton in the 

JO December 2019- January 2020 timeframe. While it is unclear when exactly the administrative 

11 transfer from the Military Disciplinary Barracks to 3d LAR to Headquarters Battalion was 

12 effectuated, it is clear from the affidavit that INV  believed that Sergeant Kunishige was 

I 3 still a member of 3d LAR, a unit the Headquaiters Battalion conunanding officer had no 

14 authority over. 35 Regardless of this confusion, neither the 3d LAR nor Headqua1iers Batatlion 

15 commanding officers were the proper search authorities. 

16 At the time the affidavit was presented to Colonel  the iPhone had been in the 

17 custody and control ofNCIS for over three years. NCIS ' s field offices are under the control of 

18 the installation commander, not the commander of one of the tenant commands such as 

19 Headquarters Battalion. Accordingly, and following the persuasive guidance of Seerden, the 

20 commanding officer of Headquarters Battalion did not have jurisdiction to authorize a search of 

21 the iPhone. 

22 

23 

24 

25 

3~ United States v. Seerden, 264 F.Supp.3d 703, 707-10 (E.D. Va., Aug. 14, 20 l 7) (affirmed by United States v. 
Seerden, 2019 U .S. App. LEXIS 4891 (4th Cir. Va., Feb 20, 2019)). 

35 Bates 8610, paragraph 5. 
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b. NCJS presented the commanding officer of Headquarters Battalion with no 

2 information to establish probable cause to search the iPhone for anything 

3 beyond Facebook Messages exchanged between Sergeant Kunishige and . 

4 Even if the Headquaiiers Battalion commanding officer had the authmity to grant the 

5 CASS for the iPhone, he was only presented with probable cause to search Facebook Messages 

6 between  and Sergeant Kunishige. Authorizations should be limited to the type of evidence 

7 expected to be found on the digital media storage device in question. 36 In the instant case, INV 

8  affidavit only discussed an alleged relationship between Sergeant Kunishige and . 

9 as well as the fact they allegedly communicated using Facebook Messenger.37 Nowhere in the 

1 o affidavit does INV  provide any info1mation to support a search for photographs Lhird-

11 party communication applications, social networking applications call logs, or contacts. 

12 As the Navy-Marine Corps Court of Criminal Appeals has made clear, "an authorization 

13 to search does not give rise to an open-ended license to rummage for anything of evidentiary 

14 value.'' 38 Probable cause to search for Facebook Messenger messages between  and 

15 Sergeant Kunishige does not give the government the ability to mmmage through Sergeant 

16 Kunishige·s iPhone for the afore-mentioned items. 

17 c. The Good Faith Exception Does not Apply 

18 The good faith exception does not apply in the instant case because [NV  

19 could not reasonably believe that the commanding officer had a substantial basis to find 

20 probable cause existed to search the iPhone for anything beyond Facebook Messenger 

21 messages between and Sergeant Kunshige. Given that lNV  prepared and signed 

22 

23 

24 

25 

36 See United States v. Morales, 77 M.J. 567, 571 (Army Ct. Crim. App. 2017). 

37 Bates 86 10-8611. 

38 United States v. Tienter, 2014 CCA LEXIS 700, at *8 (N-M. Ct. Crim. App. Sept. 23, 20 14). 
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the affidavit in support of the CASS, he knew that the only evidence of communications that he 

2 presented to the search autho1ity was of ones that took place via Facebook Messenger. 

3 d. The evidence should be suppressed. 

4 This evidence obtained directly from and derived from Sergeant Kunishige ' s iPhone 

5 should be suppressed as exclusion of the evidence would encourage adherence to the 

6 appropriate probable cause requirements, while not imposing a significant cost to the justice 

7 system. 39 This evidence represents a small sliver of the evidence the government has obtained 

8 against Sergeant Kunishige. Notably, he was convicted at his previous trial w;tlwut trus 

9 evidence. Accordingly, its suppression will not constitute an improper windfall and wilJ 

10 impose little, if any, cost on the justice system. Further, it will send a valuable message to 

11 NCIS and its agents that they must actually have probable cause to search items, and properly 

12 articulate why they are requesting to search for specific infonnation within digital storage 

13 devices. 

14 5. Relief Requested: The defense respectfully requests that the Court suppress all evidence 

15 extracted from the iPhone, and any evidence derived from that extraction.40 In the alternative, 

16 should the Cou11 find that the CASS was granted by the proper authority, the defense 

l 7 respectfully requests that the Court suppress all evidence extracted from the iPhone beyond 

I 8 any Facebook Messenger messages exchanged between  and Sergeant Kunishige. 

19 6. Burden of Proof and Standard of Proof: Per M.R.E. 311 (d), the Government has the 

20 burden of proving by a preponderance of the evidence that the evidence obtained from the 

21 search of Sergeant Kunishige· s iPhone was not the result of an unlawful search or seizure, that 

22 it would have been inevitably discovered, that officials reasonably and with good faith relied 

23 

24 39 See M.R.E. 311 (a)(3). 

25 
40 NCIS Resident Agency Evidence Log Number 1216-19. 
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3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

on the issuance of a command authorized search and seizure, or that the exclusionary rule 

hould not be enforced. 

7. Evidence: The defense encloses the following in support of its motion: 

(I) Excerpt from NCIS RO ls, identified by Bates number. 

Pursuant to R.C.M. 703 the defense requests the production of the following evidence 

and witnes es to offer testimony on this motion: 

(I) Investigator , NCIS 

(2) Colonel , USMC 

(3) Any notes taken by Colonel , or any other command representati ve, 
related to the CASS presented to him on 22 January 2020. 

8. Argument: The defense requests oral argument. 

Dated t~ · 2nd day of June 2020. 

..___ 

Major U.S . Marine Corps 
Defense Counsel 

***************************************************************************** 

I certify that I caused a copy of this document to be erved on the Court and opposing counsel 

this 2nd day of June 2020. 

at d thi 2n~ay of June 2020. 

A . . e is 
Major, U.S . Marine Corps 
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I I 

12 

I 3 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

NA VY-1'1ARINE CORPS TRIAL JUDICIARY 

WESTERN JUDICIAL CIRCUIT 

GENERAL COURT-MARTIAL 

) 
) 
) 

DEFENSE MOTION TO SUPPRESS 

) (SEARCH AND SEIZURE OF SERGEANT 
) KUNISHlGE·s MACBOOK LAPTOP 

UNITED STATES 

) COMPUTER, HP LAPTOP AND 

Dexter K. KUNISHIGE ~ EXTERNAL HARD-DRIVE) 

vs. 

Sergeant / E-5 ) 
U.S. Marine Corps ) _____________ ) 

2 June 2020 

Nature of Motion 

Pursuant to M.R.E.s 311, 316 and the Fourth Amendment to the Constitution, the 

defense moves the Court to suppress all evidence obtained from an illegal seizure, and 

subsequent search, of Sergeant Kunishige ' s Macbook laptop computer, 1 HP laptop, 
2 

and 

external hard-dive. 3 

1. Summary of Relevant Facts 

a. Sergeant Kunishige is currently pending a rehearing for, inter alia, allegations 

of sexual assault, aggravated assault, sexual assault of a minor, possession of child 

pornography, solicitation of distribution of child pornography, obstruction of justice, and 

adultery. 

1 NCIS Evidence Log Number 1220-19 Item A. 

2 NCIS Evidence Log Number I 219-19 Item B. 

3 NCIS Evidence Log Number 1220-19 Item C. 
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b. The allegations originated in 2016 when Sergeant Kunishige's then-wife made

2 allegations of physical and sexual assault against her, as well as alleging that he had engaged in 

3 an inappropriate relationship with a person under years of age ( ). 

4 c. Sergeant Kunishige was then a member of 3d Light Almored Reconnaissance

5 Battalion (3d LAR). 

6 d. Then-Lieutenant Colonel was the commanding officer of 3d LAR.

7 e. In early December 2016, Sergeant Kunishige brought a number of personal

8 belongings, to then-Sergeant  on-base residence to keep there. These items 

9 included the Macbook laptop computer, HP laptop, and external hard-drive. 

IO f. Sergeant Kunishige was placed in pretrial confinement from 14- I 9 December

11 2016. He was then again placed in pretrial confinement on 11 January 2017. He has remained 

12 in military confinement since that date. 4 

13 g. On 11 January 2017 Sergeant  was interviewed by NCIS.5 He believes

14 that at that time, NClS already knew or suspected that he was in possession of some of 

15 Sergeant Kunishige's electronics. 

16 h. On 12 January 2017 Sergeant Kunishige's barracks room was inventoried and

17 rus personal effects were collected. These personal effects did not include a Macbook laptop 

18 computer, HP computer, or an external hard-drive. 0 

19 i. On I 8 January 2017 Special Agent  requested a Command

20 Auth01ization for Search and Seizure (CASS) from Lieutenant Colonel  in order to search 

21 the "personal effects inventory of Sgt Kunishige's barracks room subsequent to his entry into 

22 

23 

24 

25 

4 Charge Sheet. 

5 Bates 7007. 

6 Bates 3858-3860. 
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Pre-Trial Confinement" for .. Female clothing, composition notebooks/journals, and digital 

2 media devices capabal [sic] of effecting data transmission and storage:'7 

3 J. SA justified his need to search digital media devices by citing the fact 

4 that NCIS had previously searched a Samsung cell phone8 recovered from Sergeant 

5 Kunishige's car. and that it appeared that he was sti ll contacting his then-wife, . 9 

6 k. Nowhere in his affidavit did SA provide infonnation that would suggest 

7 that he had reason to believe that a laptop computer would have evidence related to 10 

8 I. On 19 January 2017 NCIS seized a Macbook laptop computer, another iPhone, 

9 and an external hard drive from Sergeant 11 

10 m. Between 26 January and 29 March 2017 SA proceeded to forensically 

11 exam the Macbook laptop computer, a HP laptop, and the external hard-drive for "evidence 

12 indicative of violations of Article 120b, Unifonn Code of Military Justice (UCMJ), Rape of a 

13 Child, Article 134, UCMJ, Kidnapping, and Aiticle 128, UCMJ, Assault, as it pertains to Sgt 

14 Dexter K. Kunishige's sexual relationship with Ms. [ J, Civ, a person know by Sgt 

15 Kunishige to be a minor child." 12 

16 n. When his previous conviction was overturned Sergeant Kunishige was returned 

17 to Camp Pendleton, he was administratively transferred to Headquarters Battalion, I st Marine 

18 Division, and immediately placed in pretrial confinement. 

19 

20 

21 

22 

23 

24 

25 

7 Bates 3525-3529 (emphasis added). Of note, Bates 3526 appears to be some sort of filing page inserted into the 
NCIS casefile. It is included for completeness, but is not relevant to this motion. 

8 This is the Samsung phone that is the subject of a separate Motion to Suppress. 

9 Bates 3528. 

10 Bates 3525-3529. 

11 Bates 8286, 4004-4006. 

12 Bates 3029-3030. 
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o. On 14 Febrnary 2020 Investigator  requested a Command 

2 Authorization for Search and Seizure (CASS) from Colonel , the Headquarters 

3 Battalion Commanding Officer, in order to search the MacBook and the external hard-dtive.13 

4 p. In his affidavit, he infmmed the commanding officer that Sergeant Kunishige 

5 had infonned NClS that he had communicated with . via Facebook Messenger on his 

6 personal cellular telephone, an Apple iPhone. 14 

7 q. INV  info1med the commanding officer that  reported receiving a 

8 picture from Sergeant Kunishige transmitted via Facebook Messenger and cell phone. 15 

9 r. At no point did INV  even attempt to draw any connection between 

10 cell phone communications and the Macbook laptop and external hard-drive that were subject 

11 to the CASS. 16 

12 2. Issues Presented 

13 a. Whether an authorization pe11aining to i terns that were pa1t of a barracks room personal 

14 effects inventory covers an item that was ( 1) not patt of that inventory and (2) in the custody of a 

15 third-party? 

16 b. Whether the commanding officer of 3d LAR was presented probable cause to authorize a 

17 an open-ended search of the Macbook laptop computer, HP computer, and external hard-drive 

18 when the only information presented to him dealt with communications between Sergeant 

19 Kunishige and ? 

20 

21 

22 13 Bates 8613-861 8. 

23 14 Bates 8616. 

24 
15 Bates 861 7. 

25 
16 Bates 8613-861 8. 
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7 

8 

9 

10 

I 1 

12 

13 

14 

I 5 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

c. Whether, at the request of the prosecution team, and absent an additional CASS, SA 

could expand the scope of the authorization by conducting a broad forensic examination 

of the afore-mentioned devices for evidence relating to ? 

d. Whether the commanding officer of Headquarters Battalion had the authority to authorize 

a search of items that (I) had been under exclusive NCIS custody and control since 2017 and (2) 

were obtained from a Marine that was then a member of a completely different command? 

e. Whether the commanding officer of Headquarters Battalion was presented probable caus 

to authorize a search of a Macbook laptop computer and an external hard-drive when he was 

only presented information about Sergeant Kunishige using a cell phone, not a laptop? 

3. Discussion of the Law 

The Fourth Amendment safeguards against .. unreasonable searches and seizures"· and 

requires warrants to be supported by probable cause. 17 The mere granting of a warrant or 

search authorization does not end the analysis. Such an authorization must still be supported 

by probable cause, be appropriately scoped, and the agents executing it must comply with its 

requirements. 18 Probable cause requires that there be "a sufficient nexus'· between the alleged 

crime and the specific item to be seized. 19 ·The question of nexus focuses on whether there 

was a 'fair probability· that. . . evidence of a crime will be found in a particular place."2° For 

searches requiring warrants or authorization, that nexus must be articulated in an affidavit by 

law enforcement. 21 

17 U.S. CONST. AMEND. IV . 

18 See United States v. Hoffmann, 75 M.J. 120 (C.A.A.F. 2016); United States v. Morales, 77 M.J. 567 (Army Ct. 
Crim. App. 2017): United States v. Osorio, 66 M.J. 632 (A.F. Ct. Crim. App. 2008). 

19 United States v. Nieto, 76 M.J. 101 ,1 06 (C.A.A.F. 2017) (citing United States v. Gallo, 55 M.J. 418, 421 
(C.A.A.F. 2001)). 

20 Id. (quoting United States v. Clayton, 68 M.J. 419 (C.A.A.F. 20 I 0)). 

21 See id. 
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In the military justice system, conm1anders may authorize searches and seizures of 

2 persons and places under their control. 22 Specifically, they must have control over the place 

3 where the prope1ty or person to be searched is located or found. 23 In Mix, the C .M.A. upheld a 

4 search of the accused 's car that was parked in a joint parking lot surrounding the dining facility 

5 because three battalion commanders, including the authoriz ing official, had control over the 

6 lot. 24 In Seerden, cited as persuasive authority, a First Class Petty Officer permanently 

7 stationed in San Diego was aboard Joint Base Little Creek Fort Story (JBLCFS) for training. 25 

8 After being accused of sexual assault, NCIS Agents arrested the accused while he was 

9 attending training in a classroom aboard JEBLCFS. 26 The training required the accused to 

1 o leave his cell phone outside the classroom; so, as NCIS agents took the accused away in 

11 handcuffs, the accused asked if NCIS would go back and retrieve his cell phone.27 NCIS did 

12 as asked and while the cell phone was in NCIS 's possession the agents sought to obtain an 

13 authorization to search it for communications with the alleged victim. 28 The NCIS agents 

14 obtained the authorization from the accused's commander in San Diego and not the JBLCFS 

15 installation commander. 29 The District Court fou nd that under M. R.E. 3 15( d)( I) the accused· s 

16 unit commander did not have the autho1ity to authorize any search on JBLCFS because the 

17 

18 

19 

20 

21 

22 

23 

24 

25 

22 Mil.R.Evid. 3 I 5(d)(l ). 

23 Id. 

24 United States v. Mix, 35 M.J. 283, 288 (C.M.A. 1992). 

25 United States v. Seerden, 264 F.Supp.3d 703, 707-08 (E.D. Va., Aug. 14, 201 7) (affim1ed by United States v. 
Seerden, 2019 U.S. App. LEXIS 4891 (4th Cir. Va., Feb 20, 2019)). 

16 Id. 

27 Id. 

is Id. 

19 Id. 
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accused·s unit commander did not have control over the place where the property to be 

2 searched was situated. 30 

3 The specificity in an affidavit is particularly important for digital evidence, for while it 

4 may be more efficient to, once seized, search the entirety of a digital device, specificity is 

5 necessary in order to comport with the Fourth Amendment's prohibition of general warrants. 31 

6 ln order to respect those particularity requirements, warrants should identify the physical items 

7 to be seized as well as what types of files will be searched for within those devices. 32 Put 

8 differently, .. there must be specificity in the scope of the warrant, which, in tum, mandates 

9 specificity in the process of conducting the search. " 33 

1 o As the Navy-Marine Corps Court of Criminal Appeals has made clear, ·'an 

11 authorization to search does not give rise to an open-ended license to rummage for anything of 

12 evidentiary value.'' 34 Simply put, a search must conform to the scope authmized. 35 This is 

13 especially true when the item to be searched is a cell phone or computer. As a result, 

14 Government agents must nan-ow or confine their search of a cell phone to the limits aiticulated 

15 in the search authorization. 36 

16 If a search authmization is too broad, it likely encompasses material that was not 

l 7 supported by probable cause. That is, the authorization needs to be limited to the specific 

18 

19 

20 

21 

22 

23 

24 

25 

30 Id. at 710. 

31 United States v. Richards, 76 M.J. 365, 369 (C.A.A.F. 2017) (quoting Maryland v. Garrison, 480 U.S. 79, 84 
(1987)). 

32 Orin S. Kerr, Search Warrants in an Era of Digital Evidence, 75 MISS. L. J. 85, 88 (2005) [hereinafter Kerr, 
Search Warrants]. 

33 United States v. Osorio, 66 M.J . 632, 637 (A.F. Ct. Crim. App. 2008). 

34 United States v. Tienter, 2014 CCA LEXIS 700, at *8 (N-M. Ct. Crim. App. Sept. 23, 2014). 

.is Id. 

36 See United States v. Morales, 77 M.J. 567. 574-75 (Army Ct. Crim. App. 2017). 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

evidence that the government has probable cause to believe is contained on that device. For 

example, in United States v. Morales the government presented the magistrate with 

information relating to only text messages on a cell phone, yet requested the authority to search 

for images, videos, email accounts and phone contacts. 37 Accordingly, the Army Court of 

Criminal Appeals found that the magistrate did not have a sufficient basis to grant such an 

authorization and that photos obtained as a result of the authorization should have been 

suppressed. 38 

A valid search authorization for digital evidence should be specific regarding the 

devices to be searched, the types of files sought, and any applicable date ranges of concern. 

The government must also have a substantial basis to search the specific device in question. It 

is not enough for agents to assume that files were likely backed-up or copied from one device 

to another; there must be some evidence to connect that specific device to the crime in 

question. 39 Probable cause to believe that a suspect has used a phone in the commission of a 

crime, absent more information, does not give LEOs the authority to search other electronic 

devices. 40 In order to search a digital storage device, probable cause requires something more 

than an .. intuitive relationship" between the crime in question, and the digital rnedia .41 

Evidence obtained as the result of an unlawful search may be used if: (1) The search or 

seizure resulted from an authorization to search, seize or apprehend issued by an individual 

competent to issue the authorization under Mil. R. Evid. 315( d) or from a search warrant or 

arrest wa1Tant issued by competent civilian authority; (2) The individual issuing the 

37 Id. at 571. 

38 Id. at 575- 76. 

39 See United States v. Nieto, 76 M.J. 101, I 07--08 (C.A.A.F. 2017). 

40 See id. 

41 See United States v. Hoffmann. 75 M.J . 120, 127 (C.A.A.F. 2016). 
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authorization or warrant had a substantial basis for determining the existence of probable 

2 cause; and (3) The officials seeking and executing the authorization or waiwnt reasonably and 

3 with good faith relied on the issuance of the authorization or warrant. Good faith shall be 

4 detennined on an objective standard, from the perspective of a reasonable law enforcement 

s officer. 42 

6 4. Argument 

7 The evidence obtained from Sergeant Kunishige·s Macbook laptop computer and 

8 external hard-drive should be suppressed in accordance with M.R.E. 311 as the commanding 

9 officer of Headquarters Battalion did not have the authority to authorize that search, and even 

10 ifhe did, he was presented with no information that could establish probable cause to search 

11 either item. M.R.E. 311 provides that evidence obtained as a result of an unlawful search or 

12 seizure is inadmissible if (I) the accused makes a timely motion to suppress; (2) he had a 

13 reasonable expectation of privacy in the place searched; and (3) exclusion of the evidence 

14 would act as a deterrent to future illegal searches and that benefit would outweigh the costs to 

1 s the justice system. 1n the instant case, a timely motion has been made, individuals have a 

16 reasonable expectation of privacy in their cell phones and digital devices, and exclusion of the 

17 evidence would encourage diligent adherence to the appropriate probable cause requirements, 

18 while not imposing a significant cost to the justice system. 

19 The searches and seizures in the instant case were unlawful for the reasons detailed 

20 below: 

2 1 a. The Macbook laptop computer and external hard-drive were not subject to 

22 the 18 January 2017 CASS because they were not part of the personal effects 

23 inventory and were in the custody of a third-party. 

24 

25 
4~ Mil.R.Evid. 311(c){3); United States v. Perkins, 78 M.J. 381 , 388 (C.A.A.F. 2019). 
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The Macbook laptop computer and the external hard-drive were illegally searched by SA 

2  in 2017 because they were not subject to the CASS granted on 18 January 2017. That 

3 CASS only purported to cover those items that were part of the personal effects inventory of 

4 Sergeant Kunishige·s barracks roorn.43 This inventory was documented on a ·'Personal Effects 

5 Inventory'· form. 44 The Macbook laptop computer and external hard-drive were not pa,t of that 

6 inventory. Accordingly, they were not subject to the 18 January CASS, and SA  

7 searched them without proper authorization. 

8 b. The commanding officer of 3d LAR was presented with no probable cause to 

9 authorize a an open-ended search of the Macbook laptop computer, HP 

10 computer, and external hard-drive, as the only information presented to him 

1 I dealt with communications between Sergeant Kunishige and  

12 SA  did not have particularized probable cause to search for anytrung beyond 

13 messages exchanged between . and Sergeant Kunishige. Notably, the messages giving rise 

14 to this information were recovered from the previously-seized Samsung, which the defense 

15 believes was also seized and searched illegally. 45 Should the Court agree, the defense position is 

16 that the 18 January 2017 CASS would be completely invalid, as it was derived information 

17 obtained in violation of Sergeant Kunishige ' s rights under the Military Rules of Evidence and th 

18 Fourth Amendment. 

19 While SA  affidavit in support of the 18 January CASS makes mention of  

20 it does not include any info1mation that would lead a reasonable person to believe that these 

21 devices would contain communications, pictures, or videos related to the allegations sunounding 

22 

23 

24 

25 

43 Bates 3525. 

4-1 Bates 3858-3860. 

45 This is covered in a separate filing. 
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her. The 3d LAR conunanding officer had no infomrntion to support a request to conduct a 

2 complete forensic copy, and subsequently search it. 

3 c. The prosecution team did not have the authority to expand the scope of the 

4 18 January 2017 CASS by conducting a broad forensic examination of the 

5 afore-mentioned devices for evidence relating to  

6 The mere request of the prosecution team to conduct a more expansive search of the 

7 Macbook laptop computer, HP computer, and external hard-drive for evidence related to . did 

8 not give SA  the authority to expand the scope of the previously-granted CASS. As 

9 discussed in the prior paragraph, SA  affidavit was clearly premised on 

10 conununications discovered on the Samsung phone between . and Sergeant Kunishige, as 

11 well as some communications between him and his family (though it is unclear what if any 

12 connection existed between the messages to his family and the computers and external 

13 harddrive). 46 However sometime later the Legal Service Support Team (presumably the trial 

14 counsel) contacted him and requested that he conduct a more expansive search of those items of 

15 media for evidence related to 47 No additional CASS was sought and SA  apparent) 

16 relied on the 18 January CASS. The original affidavit and CASS clearly did not contemplate 

17 searching for photos, videos, or conununications relating to  No information was presented 

18 about those. As our higher court has made clear, ·'an authorization to search does not give rise to 

19 an open-ended license to rummage for anything of evidentiary value.'' which is exactly what 

20 happened here. 48 Accordingly, any evidence obtained from SA  examination should be 

21 suppressed. 

22 

23 

24 

25 

46 Bates 3528. 

47 Bates 3029. 

48 United States v. Tienter. 2014 CCA LEXIS 700, at *8 (N-M. Ct. Crim. App. Sept. 23, 2014). 
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d. At no time did the Headquarters Battalion Commanding Officer have 

2 control over the items or place to be searched. 

3 As in Seerden the proper commander to authorize a search is the one that controls where 

4 the item is, not the conunander of the person who may have possessed it at some point, 

5 particularly when the item and the person are separated. 49 The items in question were never 

6 subject to the control of the commanding officer of Headquarters Battalion. Neither Sergeant 

7 Kunishige nor Sergeant were a member of Headquarters Battalion when control of the 

8 items in questioned passed from the former to the latter. When the items were seized by NCIS, 

9 they even noted that these items were under the control of Sergeant  so The item s were 

10 in the custody and control ofNCIS for over three years prior to being searched. NC1s·s field 

11 offices are under the control of the installation conunander, not the commander of one of the 

12 tenant commands such as Headquarters Battalion. Accordingly, and following the persuasive 

13 guidance of Seerden, the commanding officer of Headquarters Battalion did not have jurisdiction 

14 to authorize a search of the MacBook laptop computer and the external hard-drive. 

15 e. NCIS presented the commanding officer of Headquarters Battalion with no 

16 information to establish probable cause for the search of a Macbook laptop 

17 computer and an external hard-drive. 

J 8 The government must establish probable cause to search the specific item in question. In 

19 Nieto the accused was suspected of using his cellular phone to record other soldiers in the 

20 latrine. 51 After a search of the accused ' s phone yielded negative results, investigators sought an 

2 1 authorization to search his laptop based on their belief that files from the phone may have been 

22 

23 

24 

25 

49 United States v. Seerden, 264 F.Supp.3d 703, 707-10 (E.D. Va. , Aug. 14, 2017) (affi1111ed by United States v. 
Seerden, 2019 U.S. App. LEXIS 4891 (4th Cir. Va., Feb 20, 2019)). 

50 Bates 8286. 

51 United States v. Nieto, 76 M.J. IOI , 103 (C.A.A.F. 201 7). 
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backed-up to his laptop. 52 During his conversation with the magistrate. the investigating agent 

2 described how soldiers may download information from their phones and back-up that 

3 information on a laptop. 53 The magistrate subsequently authorized the search. 54 A second 

4 authorization was ultimately requested, and the possibility that data could be backed-up was 

s included in the text of the affidavit. 55 The C.A.A.F. found that this search Jacked probable cause 

6 because there was no information linking the laptop to the phone, such as evidence that the 

7 accused had used the laptop to back-up his phone. 56 Without such information, there was no 

8 probable cause to search the laptop. 57 

9 The instant case is eerily similar to Nieto in that the government only had information 

10 about Sergeant Kunishige using a cellular phone to communicate with , yet tried to use that 

11 to justify searching other devices. INV  presented no evidence to the search authority 

12 connecting this laptop and external hard-drive to the allegations at hand. In fact, INV  

13 presented less information than the agents in Nieto because he did not even attempt to discuss 

14 how a cell phone could potentially be backed-up to a computer. Instead this authorization 

15 appears to fail in the same manner as the one in Hoffmann by using conclusory language about 

16 what was expected to be found on a device disconnected from the allegations. 58 

17 Accordingly INV  did not present any evidence to support probable cause to 

18 search the Macbook laptop computer or the external hard-drive. 

19 

20 

21 

22 

23 

24 

25 

52 Id. at 104. 

53 Id. 

54 Jd. 

5S Id. 

56 Id. at 107-08. 

57 Id. 

58 United States v. Hoffmann, 75 M.J. 120 (C.A.A.F. 2016). 
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f. The Good Faith Exception Does not Apply 

2 The good faith exception does not apply in the instant case because both SA  

3 and INV  could not reasonably believe that the respective commanding officers had a 

4 substantial basis to find probable cause existed to search the Macbook laptop computer and 

5 external hard-drive as required per Nieto. Neither NCIS representative presented infom1ation 

6 relevant to the actual items in question, and knew as much when they were executing the 

7 searches. 

8 g. The evidence should be suppressed. 

9 This evidence obtained directly from and derived from the Macbook laptop computer, 

JO HP computer, and external hard-drive should be suppressed as exclusion of the evidence would 

11 encourage diligent adherence to the appropriate probable cause requirements, while not 

12 imposing a significant cost to the justice system. 59 This evidence represents a small sliver of 

13 the evidence the government has obtained against Sergeant Kunishige. Notably, he was 

14 convicted at his previous trial without much of this evidence. Accordingly, its suppression will 

15 not constitute an improper windfall and will impose little, if any, cost on the justice system. 

16 Further, it will send a valuable message to NCIS and its agents that they must actually have 

17 probable cause to seize and search items, and not just generalized assumptions. 

18 5. Relief Requested: The defense respectfully requests that the Court suppress the Macbook 

19 laptop computer, HP computer, and the external hard-drive, all evidence extracted from them, 

20 and all evidence derived from those examinations. 60 

21 6. Burden of Proof and Standard of Proof: Per M.R.E. 31 l(d), the Government has the 

22 burden of proving by a preponderance of the evidence that the evidence obtained from the 

23 

24 

25 

59 See M.R.E. 311 (a)(3 ). 

60 NCIS Evidence Log Number 1220-19 Item A; NCIS Evidence Log Number 1220-19 Item C. 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

LS 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

search of Sergeant Kunishige· s Macbook computer laptop, HP laptop, and external hard-drive 

was not the result of an unlawful search or seizure, that it would have been inevitably 

discovered, that officials reasonably and with good faith relied on the issuance of a command 

authorized search and seizure, or that the exclusionary rule should not be enforced. 

7. Evidence: The defense encloses the following in support of its motion: 

(1) Excerpts from NCIS ROis and custody documents, identified by Bates number. 

Pursuant to R.C.M. 703, the defense requests the production of the fo llowing evidence 

and witnesses to offer testimony on this motion: 

( I) Special Agent , NCIS 

(2) Investigator , NCIS 

(3) Staff Sergeant , USMC 

(4) Sergeant Major , USMC 

(5) Colonel , USMC 

(6) Colonel , USMC 

(7) Any notes taken by Colonel  or any other command representative, related 
to the CASS presented to him on 18 January 2017. 

(8) Any notes taken by Colonel  or any other command representative, 
related to the CASS presented to him on 14 February 2020. 

8. Argument: The defense requests oral argument. 

:•?day une 2020. 

Major, U.S. Marine Corps 
Defense Counsel 
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2 *****************************************************************************· 

3 I certify that I caused a copy of this document to be served on the Comt and opposing counsel 

4 this 2nd day of June 2020. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

t d thi 2nd day of June 2020. 

A.~ 
Major, U.S. Marine Corps 
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NA VY-MARINE CORPS TRIAL JUDICIARY 

WESTERN JUDICIAL CIRCUIT 

GENERAL COURT-MARTIAL 

UNITED STATES 

V . 

Dexter K. KUNISHIGE 
Sergeant / E-5 
U.S. Marine Corp 

) 
) 
) 
) 

DEFENSE MOTION TO SUPPRESS 

) (SEARCH AND SEIZURE OF SERGEANT 
) KUNISHIGE'S AM UNG PHONE) 

) 
) 
) 

Nature of Motion 

2 June 2020 

Pursuant to M.R.E. 311, 316 and the Founh Amendment to the Constitution the 

defense moves the Court to suppress all evidence obtained from an illegal seizure, and 

sub equent search, of Sergeant Kunishige ' s amsung brand cellular phone. 

1. Summarv of Relevant Facts 

a. Sergeant Kunishige i currently pending a rehea1ing for, inter alia, allegations 

of sexual assault, aggravated a ault , sexual assault of a minor, po session of child 

pornography elicitation of distribution of child pornography obstrnction of justice and 

adultery. 

b. The allegations originated in 2016 when ergeant Kunishige's then-wife made 

allegations of physical and sexual assault against her, as well as alleging that he had engaged in 

an inapprop1iate relationship with a per on under  years of age ( ). 

c. Sergeant Kunishige was then a member of 3d Light Armored Reconnaissance 

Battalion (3d LAR). 

d. Then-Lieutenant Colonel  was the conunanding officer of 3d LAR. 
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e. Sergeant Kunishige was deployed from approximately May through November 

2 of 2016. 1 

3 f. On 6 December 2016 ergeant Kunishige's Apple iPhone was seized from him 

4 when he was interrogated by NCIS. 2 

5 g. On 14 December 2016 NCIS Special Agent  swore out an 

6 affidavit in support of searching ergeant Kunishige 's Apple iPhone. Part of his justification 

7 for that the search was that Sergeant Kunishige had admitted to communicating with  

8 using '·facebook Messenger ... via an application on his cellular telephone, an Apple brand 

9 iPhone.'' 3 

10 h. On 13 & 23 December 2016,  wa interviewed by Special Agent  

11  of NCIS . 

12 1. During the 23 December interview she disclosed that the last time she had been 

13 in ergeant Kunishige' Dodge Charger au tom bi le was on 19 No ember 20 I 6, but that se ual 

14 activity had not taken place in the car. 4 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

J. On 4 January 2017 Lieutenant Colonel  wore Special Agent  to 

an affidavit requesting a Command Authorization for Search and Seizure (CASS) f Sergeant 

Kunishige· scar to search for: 

8. Physical evidence 1 can reasonably expect to recover is biological evidence, 
trace evidence, clothing, documents, or any other indication . was in Sgt 
Kunishige's vehicle. 
9 . Biological evidence can include, but is not limited to, male ejaculate, saliva, 
sweat contact deoxyribonucleicacid (D A) vaginal secretions, blood, etc. Trace 
evidence can include but is not limited to hair clothing fibers fingerp1ints , etc. 

1 Bates 3635. 

2 Bates 3829. 

3 Bates 4665. 

4 Bates 3636. 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

I 1 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

10. Pursuant to the execution of the Command Authorization for Search and 
Seizure, the evidence will be analyzed forensically by NCIS Agents, NCIS 
foren ic agents and/or teclmical agents and other law enforcement agents and 
their forensic entities or designees . The results of this analysis will be 
documented in a report included within the NCIS investigative files. 

k. This affidavit went on to request pe1mission to search the car for the 

"aforementioned items. ·· 6 

L On 4 January 2017, Sergeant Kunishige was ordered to report to his First 

Sergeant, so he drove from his barracks toward his company office. 7 

m. He parked in an open parking lot between multiple banacks for Marines 

assigned to units other than 3d LAR. This parking lot wa separate from the one reserved for 

the 3d LAR leadership. · 

n. That search was conducted by first towing ergeant Kuni hige's car from this 

parking lot to the Auto Skills Center, located over a mile away. 9 

o. After the car anived at the Auto Skill Center, NCIS representati ve searched 

it. JO 

p. However, despite only those aforementioned items being listed as subject to the 

CASS NCIS agents proceeded to eize a Samsung phone with charging cable and a 

notebook. 11 

5 Bates 4264. 

6 Bate 4264. 

Bates 782. 

Bates 783, 787, 803-804. 

9 Bates 791 , 4261. 

10 Bates 4261. 

11 Bates 4261. 
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q. Fi e days after seizing the amsung phone, on 9 January 2017, Special Agent 

2  again approached LtCol , thi time ith an affida it and CASS reque ting t 

3 search the Samsung ceJI phone seized from Sergeant Kunishige s car. 12 

4 r. In his affidavit , SA  indicated that the evidence he expected to find on 

5 the Samsung phone was "device details, photographs, third-party communication applications, 

6 social net\ orking application , call log , contacts. and Facebook mes ages stored ithin:· 13 

7 s. This 9 January 2017 affidavit to search the Samsung phone recounted Sergeant 

8 Kunishige ' s admission that he had contacted . via Facebook Messenger. but notably 

9 omitted the part of that admission that referenced the communication being effectuated using 

l O an Apple brand iPhone. 14 

11 t . His affidavit did not mention that N IS had already seized Sergeant 

12 Kuni hige ' Apple iPhone from his person when he was interrogated on 6 Decemb r 2016. 15 

13 2. Issues Presented 

14 a. Whether the commanding officer of 3d LAR had jurisdict ion over an open parking lot on 

15 board MCAGCC Twentynine Palms that was not specifically dedicated to 3d LAR persmrnel? 

16 b. Whether CIS representatives were actually autho1ized to seize, and thereb tran port, 

l7 Sergeant Kunishige·s car when the CA S onl contemplated earching the car. and seizing 

18 certain items if found inside it? 

l 9 c. Whether the Samsung cellphone was legally seized from the inside the car when a 

20 cellphone was not one of the types of items covered by the CASS and it was not clearly 

21 

22 

2 

24 

25 

contraband? 

12 Bate 42 I. 

13 Bates 4285. 

14 Bates 4285. 

15 Bates 4285. 
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d. Whether the commanding officer of 3d LAR had the authority to authorize the search of 

2 Samsung cell phone that was discovered at the Auto Skills Center, a location not subject to his 

3 jurisdiction or control? 

4 e. Whether the commanding officer of 3d LAR was presented with probable cause to search 

5 the Samsung cell phone when it was known to the NCIS representatives that an Apple iPhone 

6 contained the relevant messages and that they had already seized an Apple iPhone from Sergeant 

7 Kunishige in early December 2016? 

8 f. Whether the CASS to search for ''device details, photographs, third-party communication 

9 applications social networking applications, call logs, contacts, and Facebook messages" was 

10 based on probable cause when the only evidence presented was of potential Facebook messages 

11 on a different phone? 

12 3. Discussion of the Law 

13 The Foui1h Amendment safeguards against ·'unreasonable searches and seizures'· and 

14 requires warrants to be supported by probable cause. 16 The mere granting of a warrant or 

15 search authorization does not end the analysis. Such an authorization must still be supported 

16 by probable cause, be appropriately scoped, and the agents executing it must comply with its 

17 requirements. 17 Probable cause requires that there be ' 'a sufficient nexus'' between the alleged 

18 crime and the specific item to be seized. 18 "The question of nexus focuses on whether there 

19 was a ·fair probability' that. .. evidence of a crime will be found in a particular place." 19 For 

20 

21 

22 

23 

24 

25 

16 U.S. CONS1 . AMEND. IV. 

17 See United States v. Hoffmann, 75 M.J. 120 (C.A.A.F. 2016); United States v. Morales, 77 M.J. 567 {Anny Ct. 
Crim. App. 2017); United States v. Osorio, 66 M.J. 632 (A.F. Ct. Crim. App. 2008). 

18 United States v. N ieto 76 M.J. JOI, 106 (C.A.A.F. 2017) (citing United States v. Gallo 55 M.J. 418, 421 
(C.A.A.F. 2001)). 

19 Id. (quoting United States v. Clayton, 68 M.J. 419 (C.A.A.F. 2010)). 
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searches requiring warrants or authorization, that nexus must be a11iculated in an affidavit by 

2 law enforcement.20 

3 In the military ju tice system commanders may authorize searches and seizures of 

4 persons and places under their control. 21 Specifically, they must have control over the place 

5 where the prope11y or person to be searched is located or found. 22 ln Mix the C. M.A. upheld a 

6 search of the accused·s car that was parked in a joint parking lot urrounding the dining facilit 

7 because three banalion commanders, including the authotizing official, had control over the 

8 lot. 23 ln Seerden cited as persuasive authority a First Class Petty Officer pen11anently 

9 tationed in San Diego was aboard Joint Base Little Creek Fort Story (JBLCFS) for training.24 

Io After being accused of sexual assault, NCIS Agents atTested the accused while he was 

11 attending training in a cla sroom aboard JEBLCF . 25 The training required the accused to 

12 leave his cell phone outside the classroom; so, as NCIS agents took the accused away in 

J 3 handcuff: , the accused asked if NCIS would go back and retrieve his cell phone. 26 NCIS did 

14 as asked and while the ell phone was in CIS ' posses ion th agents ought to obtain an 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

authorization to earch it for communications with the alleged vi tim. 27 The CIS agents 

obtained the authorization from the accused ' s commander in San Diego and not the .JBLCFS 

installation commander. 2 ' The District Court found that under M. R.E. 315( d)( I) the accu ed 's 

10 See id. 

~I Mil.R.Evid. 315(d)(l). 

12 /d. 
i3 United States . Mix, 35 M.J. 283 , 2 8 (C.M.A . 1992). 

u U.S. v. eerden 264 F.Supp.3d 703 707-08 (E.D. Va., Aug.14.201 7) (affin11ed by U .. v. Seerden. 2019 U.S. 
App. LEXI 4891 (4th Cir. Va., Feb 20, 2019)). 

25 Id. 

16 Jd. 

11 Id. 

i& Id. 
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unit commander did not have the autho1ity to authorize any search on JBLCFS because the 

2 accused' unit commander did not have control over the place, here the property to be 

3 searched was situated. 29 

4 The specificity in an affidavit is pa11icularly important for digital evidence, for while it 

5 may be more efficient to, once eized, search the entirety of a digital device sp cificity is 

6 necessary in order to comport with the Fourth Amendment's prohibition of general warrants. 30 

7 ln order to respect those particularity requirements warrants should identify the physical items 

8 to be seized as well as what types of file will be searched for within tho e devices. 31 Put 

9 differently, .. there must be specificity in the scope of the warrant, which. in tum mandate 

Io specificity in the process of conducting the search.''32 

11 A the avy-Marine Corp Court of Criminal Appeals has made clear, "an 

J 2 authorization to earch does not give ri e to an pen-ended licen e to rummage for anything of 

13 evidentiary value. " 33 Simply put, a search must conform to the scope authorized. 34 This is 

14 especially true when the item to be searched is a cell phone or computer. As a re ult, 

15 Government agents must narrow or confine their earch of a cell phone t the limits articulated 

16 in the search authorization. 35 

17 

18 

19 

20 

21 

22 

23 

24 

25 

29 Id. at 7 I 0. 

0 United States v. Richards. 76 M.J . 365, 369 (C.A.A.F. 2017) (quoting Maryland v. Garrison, 480 U.S. 79 84 
(1987)). 

31 Orin S. Kerr, Search Warrants in tJJI Era of Digital Evide11ce. 75 Ml s . L J. 85, 88 2005) [hereinafter Kerr, 
Search Warraws]. 

32 United States v. 0 orio 66 M.J. 632, 637 (A.F. Ct. Crim. App. 2008). 

:i United States v. Tienter, 2014 CCA LEXIS 700, at *8 (N-M. Ct. Crim. App. Sept. 23 2014). 

3j See United States v. Morale , 77 M.J. 567, 574-75 (Army Ct. Crim. App. 2017). 
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4 

5 
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7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

If' a search authorization i too broad, it likely encompasses material that was not 

upported by probable cause. That is, the authorization needs to be limited to the specific 

evidence that the government ha probable cause to believe is contained on that device. For 

example, in United State. v. Morales the government presented the magistrate with 

infom1ation relating to only text messages on a cell phone yet requested the authority to search 

for images, videos, email accounts and phone contacts. 36 Accordingly, the Almy Comt of 

C1iminal Appeals found that the magistrate did not have a sufficient basis to grant such an 

authorization and that photos obtained a a result of the authorization should have been 

uppres ed. 37 

A valid search authorization for digital evidence should be specific regarding the 

devices to be searched, the types of file sought and any applicable date ranges of concern. 

The government must al o have a substantial basis to search the pecific device in question. lt 

is not enough for agent to assume that files were likely backed-up or copied from one device 

to another; there must be some e idence to connect that specific device to the crime in 

question .38 Probable cau e to believe that a su pect has used a phone in the commission of a 

crime, absent more information, does not give LEOs the authority to search other electronic 

de ices. 39 In order to search a digital torage de ice, probable cause requires something more 

than an ·' intuiti e relationship'' between the crime in question, and the digital media. 40 

Evidence obtained as the result of an unlawful search may be used if: (I) The search or 

seizure resulted from an authorization to search, eize or apprehend issued by an inclividual 

36 Id. at 571. 

' 1 id. al 575- 76. 

s See United State. . ieto, 76 M.J. IOI 107-08 (C.A.A.F, 201 7). 

39 See id. 

4o See United State . Hoffmann, 75 M.J. 120 127 (C.A.A.F. 2016). 
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competent to issue the authorization under Mil. R. Evid. 31 S(d) or from a search wairnnt or 

2 arrest warrant is ued by competent civilian authority; (2) The individual issuing the 

3 authorization or warrant had a substantial basis for determining the existence of probable 

4 cause; and (3) The officials seeking and executing the authorization or warrant reasonably and 

5 ith good faith relied on the issuance of the authorization or arrant. Good faith shall be 

6 detennined on an objective standard from the perspective of a reasonable Jaw enforcement 

7 officer. 41 When an agent makes a false statement either knowingly and intentionally or with 

8 reckless disregard for the truth, the prosecution must prove that with the false information set 

9 aside there still existed enough information to establish probable cause.42 Military courts ha e 

Io turned to federal courts for further explanation of the term "reckless disregard for the truth."'43 

11 One explanation is that '"omission are made with reckJess disregard if an officer withhold a 

12 fact in his ken that 'any reasonable person would have known that this was the kind of thing the 

13 judge would wish to know."'44 Put differently, if the omitted infom1ation is highly relevant 

14 then "the omission occurred at least with reckles disregard of its effect upon the affida it. "45 

15 4. Argument 

16 The evidence obtained from Sergeant Kunishige ' car, and Samsung cell phone should 

17 be suppressed in accordance with M.R.E. 311. M.R.E. 11 provides that evidence obtained as 

18 a result ofan unlawful search or seizure is inadmissible if(I) the accused makes a timely 

19 motion to suppress; (2) he had a reasonable expectation of p1ivacy in the place searched· and 

20 

21 

22 

23 

24 

25 

41 Mil.R.Evid. 311 (c)(3); United State · v. Perkin . 78 M..T. 381 , 388 (C.A .A.F. 2019) . 

4- Mil.R.E id . 31 l(d)(4)(B) . 

43 See United States v. Cowgill. 68 M.J . 388 392 (C.A.A.F. 2010). 

44 Wilson v. Rus o, 212 F.3d 781 , 788 (3d Cir. 2000) (quoting United tates v . .Jacobs, 986 F.2d I 231 , 1235 (8th 
Cir. 1993)). 

4s Id. 
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(3) exclusion of the evidence would act as a deten-ent to future iJlegal searches and that benefit 

2 would outweigh the costs to the justice ystem. 1n the instant case a timely motion has been 

3 made, and individuals have a reasonable expectation of privacy in their automobiles and cell 

4 phones, and exclusion of the evidence would encourage diligent adherenc to the appropriate 

s probable cause requirements while not imposing a ignificant cost to the justice system. 

6 The earches and seizures in the instant case were unlawful for the reasons detailed 

7 below: 

9 

10 

a. The 3d LAR commanding officer did not have control over the parking lot in 

question. 

Prior to being seized and ubsequentl earched, ergeant Kunishige scar wa in an 

11 open parking lot, distinct from the parking area exclusi ely used by 3d LAR. Accordingly the 

12 CO of 3d LAR was not the commander empowered to authorize a search of a car park d in this 

lot, rendering the 4 January 2017 CASS invalid. 

14 b. NCIS representatives were not authorized to seize Sergeant Kunishige' 

15 vehicle. 

16 The CASS that was ultimately approved by the CO of 3d LAR only authorized the 

17 eizure of specific property found within Sergeant Kunishige' s car, not the seizure of the car 

18 itself.46 When NCIS removed the car from that parking lot, they engaged in an unauthorized 

19 seizure because Sergeant Kunishige never abandoned that property or con ented to its seizure, 

20 and it was not government property. 47 Accordingly anything discovered subsequent to the 

21 illegal eizure should be suppressed. 

22 

23 

24 

25 

46 The specific property listed was "biological evidence. trace evidence. clothing, documents, or any other indication 
 wa in Sgt Kunishige 's vehicle."' Bates 4262. 

47 Mil.R.Evid . 3 I 6(c). 
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c. The Samsung cellphone was illegally seized from inside Sergeant Kunishige's 

2 car because it was not covered by the CASS, aud it was not obviously 

3 contraband. 

4 The NCI representatives conducting the search of Sergeant Kunishige ' s car were 

5 authmized to seize onJy those items described on the CASS, that is, item related to whether or 

6 not . was in the vehicle. 48 The mere fact that a cell phone wa discovered in a car in January 

7 of 2017 is not evidence that . may have been in that same car in November of 2016. Put 

8 differently the phone was outside the sc pe of the authorization. Additionally, a cell-phone does 

9 not fall into the categor of"an unlawful weapon, contraband, e idence of crime, or might be 

to used tor sist apprehension or to escape'" which i required for a probable cause eizure. 49 

11 Accordingly the seizure of the phone was illegal. 

12 d. The commanding officer of 3d LAR did was not capable of authorizing a 

t 3 search of an item discovered in a place not under his control, and 

14 subsequently transported to another place not under his control. 

15 Commanders are authoiized to search only persons and places under their control. When 

16 the Samsung phone was seized it was located inside a car in the Auto Skills Center, and when th 

17 authorization was ought to search that phone, it was in the possession of NCIS. either the 

18 Auto Skills Center nor the NCIS field office at MCAGCC are under the control of the CO of 3d 

19 LAR. Therefore, he was not empowered to authorize a search of the Samsung phone. 

20 e. The scope of the CASS granted to search the Samsung cell-phone vastly 

21 exceeded the probable cause that was presented to the search authority 

22 

23 

24 

25 

48 Bates 4262. 

49 Mil.R.Evid. 316(c)( I). 
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especially given that NCIS omitted a key fact from the affidavit in support of 

2 the CAS . 

3 Even if th 3d LAR CO had the authority to grant a CASS to search the Samsung cell 

4 phone, he was not presented with probable cause to authoiize the requested search, and evidence 

5 was omitted that would ha e undennined that probable cause detennination. The affida it 

6 presented to the CO only recounted that Sergeant Kuni hige had allegedly sent . a picture 

7 three years prior (the 2013 timeframe), and that Sergeant Kunishige admitted to communicating 

8 with  via Facebook Messenger in November of 2016. 50 Ho ever the 9 January affidavit 

9 left out the key fact that an Apple iPhon was used for the Facebook Messenger communications 

10 and that ergeant Kunishige's Apple iPhone was already in the possession ofN IS. 51 

11 Comparing the two affidavits SA  swore out to justify searching the Apple iPhone and 

12 Samsung phone the only difference between Paragraph 7 in the iPhone affidavit52 and Paragraph 

13 7 of the Samsung affidavit 53 is that SA  deleted the reference to an Apple brand iPhone 

14 from the latter. Put differently. A  specifically mined a fact that would have 

15 significantly undermined the basis for the search f the amsung phone. 

16 f. Even if SA  material omission is ignored, he still only presented 

17 probable cause to earch for Facebook Messenger communications. 

18 LtCol  was presented with, at most, probable cause to search for communications 

19 that had taken place on the Facebook Messenger application. However he still approved a 

20 CASS to earch for '·de ice detail , photograph , third-part communication application • social 

21 

22 

23 

24 

25 

50 Bates 4285. 

51 Bates 4285. 

52 The 14 December 2016 affidavit, Bate 4663-66. 

53 The 9 January 2017 affidavit, Bates 4283-86. 
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networking applications, call logs, contacts, and Facebook messages.'' Like in Morales, these 

2 items searched without probable cause should be suppressed. 54 

3 g. The Good Faith Exception Does not Apply 

4 The good faith exception does not apply in the instant case because SA  did not 

5 establish that probable cause existed to search the Samsung phone for Facebook messages. 

6 When desc1;bing the need to search the Samsung phone, SA  omitted the key facts that 

7 ( l) the Facebook messages in question had been sent via an Apple iPhone and (2) NCIS was 

8 already in possession of Sergeant Kunishige 's Apple iPhone. This information was known to 

9 SA , as he had previously sworn it barely a month prior. It also appeared that he 

10 recycled significant pa1ts of that prior affidavit into the one he swore out on 9 January. 

11 Therefore, the fact that he chose to excise the reference to the Apple iPhone stands out as 

12 particularly reckless, because it was previously something he wanted the commanding officer 

13 to know. However, when it undem1ined his justification for a search authorization, he removed 

14 that infoimation. Accordingly, SA  as the agent executing the search authorization, 

15 reasonably should have known that the commanding officer did not have a substantial basis on 

16 which to base a probable cause detennination, and the good faith exception should not apply. 

17 Even if the Court determines that there was probable cause to search for Facebook 

18 messages, SA  presented no probable cause, and therefore could not reasonably rely on 

19 the affidavit, to search for any information beyond Facebook messages. 

20 h. The evidence should be suppressed. 

2 1 This evidence obtained directly from and derived from Sergeant Kunishige's Samsung 

22 phone should be suppressed as exclusion of the evidence would encourage adherence to the 

23 appropriate probable cause requirements, while not imposing a significant cost to the justice 

24 

25 
54 United States v. Morales, 77 M.J. 567, 571 (Army Ct. Crim. App. 2017). 

- 13- Appellate Exhibit XXXVI (36) 
13 of 5 



2 

3 

4 

5 

6 

7 

8 

9 

10 

JI 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

system. 55 This evidence represents a small sliver of the evidence the government has obtained 

against Sergeant Kunishige. Accordingly its suppression wilJ not constitute an improper 

windfall and will impose little, if any co t on the justi e system. Further, it will end a 

valuable message to NCIS and its agent that they must actually have probable cause to seize 

items, and that they cannot recklessly disregard the truth and omit relevant fact when applying 

for command autho1izations to search and seize items. 

5. Relief Requested: The defen e respectfully requests that the Court uppres the Samsung 

phone itself all evidence extracted from it. and all evidence derived from that extraction. 

6. Burden of Proof and Standard of Proof: Per M.R.E. 311 (d)( 4)(B) the defi nse has the 

burden of proving by a preponderance of the evidence the allegation of knowing and 

intentional falsity or reckless disregard for the truth in the affidavit presented to the 

conunanding officer. Per M.R.E. 31 l(d) the Government has the burden of pro ing by a 

preponderance of the evidence that the evidence obtained from the search of Sergeant 

Kunishige' Sam ung phone was not the result of an unlawful search or seizure that it would 

have been inevitably discovered that officials rea onably and with good faith relied on the 

issuance of a command authorized search and seizure, or that the exclusionary rule should not 

be enforced. 

7. Evidence: The defense encloses the following in support of its motion: 

(1) Excerpts from NCIS ROJs, identified by Bates number. 

Pursuant to R.C.M. 703, the defense requests the production of the following e idence 

and witnesses to offer testimony on this rnotion: 

( 1) Special Agent  NCIS. 

ss See M.R.E. 311 (a)(3). 
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(2) Investigator , NCIS 

(3) Colonel , USMC 

(4) Any notes taken by Colonel  or any other command representative, related 
to the CASSes presented to him on 4 and 9 January 2017. 

8. Argument: The defense requests oral argument. 

. 2nd day of June 2020. 

A. ~ 
Major, U.S. Marine Corps 
Defense Counsel 

**************************************************************************•** 

l certify that 1 caused a copy of this document to be served on the Court and opposing counsel 

this 2nd day of June 2020. 

z 2nd day of June 2020. 

Major, U.S. Marine Corps 
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UNITED STATES OF AMERICA 

V MOTION TO DISMISS 
(SPEEDY TRIAL) 

Sergeant Dexter K. Kunishige 
U.S. MARINE CORPS 

(amended 6/4/2020) 

This is a motion for appropriate relief in accordance with RCM 707 and Article IO to 

dismiss all or some of the charges in this case. 

Factual Background 

Dec 14 2016 

Dec 19 2016 

Jan 9 2017 

Jan 11 2017 

Jan 24 2017 

Jan 30 2017 

Jan 31 2017 

Feb 14 2017 

Feb 15 2017 

Feb 16. 2017 

Febl62017 

Accused put in PTC (See Charge Sheets) 

Accused Released from PTC and placed on pretrial restriction tantamount to 

confinement (See Charge Sheets) 

Charges Prefen-ed (See Charge Sheets) 

Accused put in PTC (See Charge Sheets) 

Appointing order sets Art 32 hearing for Feb 6 2017 (Encl 1) 

Government Request for Continuance until Feb 21 2017. then changes 

request to Feb 17, 20 17. Base upon information and believe, the hearing was 

then set for Feb 17, 2017 to begin at 0900 (Encl 2) 

First ROI with  a llegations delivered to defense around Feb 3, 2017 (Encl 

3) 

Civilian Counsel noticed and not available on Feb 17 and looks to 

reschedule. (Encl 4). 

Defense request to PHO for continuance until Mar 82017 (most 

allowed to be given by PHO) (Encl 5)1 

Continuance Granted from Feb 17 to Mar 8. 

Defense request to GCMCA for Continuance until Mar 17, 2017 

I The PHO had no authority to grant excl udable delay and the govemmen~m<i.n~stMl.19.i f it!t,~thfeito 10 grant 
excludable delay. 1 of 102 



Feb232017 

Mar 16 2017 

Mar 17 2017 

Mar 22 2017 

Mar 27. 2017 

Mar31 2017 

Apr 4, 2017 

Apr52017 

Apr6 2017 

Apr 9-102017 

Apr 12 2017 

Apr 17 2017 

(Encl. 6) 

CG Grants Continuance and excludes delay from March 8 to March 17 (Encl 6.1 ) 

Defense Waives Art 32 for preferred charges.2 (Encl 7, 7.1) Trial counsel 

wants to go fon~ard but can not because the GCMCA is unavailable. (Encl 8, 

9) 

First additional Charges Preferred. (See Charge Sheet) 

New Appointing Order directing an article 32 of Add charges and original 

charges to be convened on March 30, 2017. (Encl 10) 

TC asks to convening on March 3 1, 2017 (Encl 11) 

Article 32 Convenes on the original charges previously waived and the first 

additional charges. 

TC submits matters and asks to supplement after the hearing was closed 

because he didn "t think he met his burden. (Encl 12). The defense objected. 

(Encl 13). 

When discussing the reopening of the hearing, inexplicably, the TC sent the 

exhibit to the PHO after the hearing was closed and over defense objection. 

(Encl 14) 

The PHO tells the government if they want him to consider the evidence. he 

needs to reconvene. (Encl 15) 

The hearing is scheduled by the TC and PHO for April 12 2017. 

Article 32 Reconvenes 

Second additional Charges Preferred (See charge Sheet) and TC check to see if 

the same PHO is available, again, to serve as PHO for the next Article 32 

hearing. (Encl 16). 

2 This terminates all excludable delay issues. 
Appellate Exhibit LX (40) 
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Apr 18 

Apr 20 20 17 

Apr 28 2017 

May 2 2017 

May 2 2017 

May 8 2017 

Law and Analysis 

Before being appointed, the hearing date is set between the PHO and TC for 

April 21 , 2018 (Encl 17) 

New Appointing Order directing 32 on 20 Add charges (Encls 18, 18. J) 

PHO Report Completed (Encl 19. I 9. I (with objections noted)) 

SJA Pretrial Advice signed with no mention of excludable delay (Encl 20) 

CG Refers Charges (See Charge Seet) 

Arraignment (See RecOT) 

Over 120-Dav Passed From Imposition Of Restraint And Arraignment 

In general, an accused shall be brought to trial within 120 days after the earlier of prefernl of 

charges of the imposition of restraint under RCM 304(a)(2)-(4). RCM 707(a). 

Importantly, RCM 707(b)(2 ) also provides that when charges are preferred at different times, as 

tl,ey were in //,is case, accountability for each charge shall be dete1mined from the appropriate date 

under subsection (a) of this rule for that charge. 

Excludable delay from the 120-day clock is allowable under ce11ain restrictive circumstances. 

Relevant to this case, pretrial delays approved by a military judge or the convening authority shall be 

similarly excluded. In this case, we are dealing with delay granted prior to refe1nl which provides that 

the convening authority and, if properly delegated, the PHO may grant excludable delay. 

R.C.M.707(c)(l ). 

In this case, the accused has been held in conditions defined in R.C.M.304(a)(2)-(4) from 

December 14, 20 16 to the present. The accused was arraigned on May 8, 2017. The only excludable 

delay that has been granted by the convening authority in this case was on February 23 which 

prospectively granted excludable delay from March 8 through March I 7, 2017: 9 Days. 

From December 14, 2016 through May 8, 20 I 7 - there are 145 accountable days - of which the 

convening authority granted 9 excludable days. The accused ~i>~1¥~~g ot1x'1:bJi~ a£~ t7iB)ore, 
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in accordance with R.C.M.707(d) the charges must be dismissed. 

Ex Post Facto Excludable Delay ls Improper 

While the government may attempt to persuade this court to consider granting delay itself or 

may seek to have the convening authority grant after the fact excludable delay - the cow1 should reject 

such a request or attempt by the convening authority. See United States v. Anderso11, 46 M.J. 540 (N-M 

Ct. Crim. App. 1997) citing United States , .. Dies, 42 M.J . 847 (N.M.Ct.Crim.App. 199S)(stating that 

after-the-fact attributions of delay are not favored under the cutTent R.C.M. 707), r e111d on or her 

grounds, 45 M.J. 376, (C.A.A.F. 1996) and United States, , Youngberg, 38 M . .J. 635, 638 (A.C.M.R. 

1993 )(stating that under the cmTent R.C.M. 707. "substituting after the fact exclusions for pretrial 

approvals is no longer an option for a trial judge."), t!ff'd 43 M.J . 379 ( 1995). 

The PHO Did Not Have The Authority To Grant Delay 

Upon information and belief, the PHO did not have authority delegated to him to grant 

excludable delay as set out in R.C.M. 707(c)(l). Enclosure I includes all appointing orders, none of 

which empower the PHO to grant excludable delay. In fact, if any significant delay was requested, the 

PHO was required to go to the GCMCA (appointing authority) to ask for it. This occu1Ted on one 

occasion and the PHO did so. The GCMCA (appointing authority) granted only 9 days as excludable. 

Additionally, the PHO did not have the inherent authority to grant excludable delay. See United 

States v. Thompson , 44 M.J. 598 (N.M.Ct.Crim.App. l 996)(hold ing that an Article 32 investigating 

officer's. rather than a military judge's or convening authority's, grant of defense requested delay was 

insufficient to exclude such delay from the R.C.M. 707 speedy-trial clock) rev'd on other grounds 46 

M..I . 472 (C.A.A.F. 1997). 

Even lf This Court Finds Excludable Delay It Should Not Apply To The First Additional 
Charges 

As mentioned, supra., RCM 707(b)(2) provides that when charges are preferred at different 

times, as they were ;n this case, accountability for each charge shall be determined from the appropriate 

date under subsection (a) of this rule for that charge. 
Appellate Exhibit LX (40) 
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In this case, the allegations that make up the first additional charges where the first allegation 

made against the accused. The govenunent did not prefer those charges until 91-days after the accused 

was confined/restrained. Additionally, those allegations were not a consideration of any continuance 

request to the Article 32 hearing as they were not prefeJTed and, therefore, should not be considered 

when dete1mining whether any excludable delay is attributable to the speedy trial clock calculation. 

The Accused's Speedv Trial Right Under Article 10 Was Violated As It Pertains To The 

First Additional Charges. 

The controlling case law continues to be Barker v. Wingo,.... 407 U.S. 514, 530, 92 S. Ct. 2182, 

33 L. Ed. 2d IO I ( 1972). The Bark v. Wingo factors are: (I) the length of the delay; (2) the reasons for 

the delay: (3) the appell ant's asse1tion of the right: and (4) prejudice to the appellant. See also United 

States v. Wilder, No. NMCCA 201400118, 2014 CCA LEXIS 571 , at *12 (N-M Ct. C1im. App. Aug. 

12, 2014) . 

[n this case, the length of delay from imposition of pretrial restraint to preferral was 91- days 

and 145-days till arraignment. There was no reason for delay in bringing the allegations in the first 

additional charges, the facts were present and available within days of imposing pretrial restraint upon 

the accused. While the accused has not demanded and did not demand speedy trial previously, it was 

due to the fact he is facing other serious charges that are being prosecuted in conjunction with the 

additional charges. The prejudice to the accused is significant. The Cou1t of Appeals of the Anned 

Forces has identified three such interests: (i) to prevent oppressive pretrial incarceration; (ii) to 

minimize anxiety and concern of the accused: and (iii) to limit the possibility that the defense will be 

impaired. Of these, the most serious is the last, because the inability of a defendant adequately to 

prepare his case skews the fairness of the entire system. United States v. Mi::.gala, 61 M.J. 122, 129 

(C.A.A.F. 2005) quoting Barker, 407 U.S. at 532. 

I . The accused was kept in pretrial confinement, did not receive all the medical attention he needed 

due to injuries incurred while on active duty and while in a combat zone, and he was not been able 

Appellate Exhibit LX (40) 
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to see his children during long pe,iods of the pretrial confinement. The remainder of his anxiety and 

concerns is fully documented at Enclosure 21. Fm1her, while his  is over now, at the 

time, the accused and desired to work through their marital issues. 

2. The accused has a and a wife (the complaining then non-cooperative witness) who both 

desperately wanted to be reunited with him. Each passing day brought trial closer wherein his wife 

was forced over her motion to quash a subpoena to testify and face either a charge of contempt, 

false statements. or perjury and potential conviction and more destruction of their family. 

3. During the period of pretrial confinement and military protective orders, the accused had been 

unable to contact his wife for both familial needs and to assist in the preparation of his defense. 

Further the complaining witness (his wife) continued to be elusive to interview for the t:Iial. 

Based upon on the above, the first additional charges should be dismissed. 

Relief Requested 

Based upon the a bove a nd the evidence that will be presented during the requested pretri al 

motion, the defense requests the charges be dis missed. 

Evidence: 

Enclosure 1 - 21 attached 

The defense requests the government produce LtGen O' Donohue to address the issue of 
reserving the power to grant excludable delay. 

Burden 

Once raised, the burden is on the prosecution. 
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Oral Argument 

The defense does request oral argument on this motion 

Phillip Stackhouse 

A true copy of this was served via email on 6/2/2020 (amended 6/4/2020) 

Phillip Stack.house 

Appellate Exhibit LX (40) 
7 of 102 



2 

3 

4 

5 

6 

7 

8 

9 

JO 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

NA VY-MARINE CORPS TRIAL JUDICIARY 

WESTERN JUDICIAL CIRCUIT 

GENERAL COURT-MARTIAL 

UNITED STATES 

V. 

) 
) 
) 
) 
) 
) 
) 
) 

Dexter K. KUNISHIGE ) 
Sergeant / E-5 ) 
U.S. MARINE CORPS ) ---------------

DEFENSE MOTION FOR 
APPROPRIATE RELIEF 

(COMPEL DISCOVERY - SECOND) 

19 August 2020 

1. Nature of Motion. This is a motion to compel discovery by the government pursuant to 

Rules for Courts-Martial (R.C.M.) 906(b)(7) and 701(a)(2). 

2. Summarv of Facts. 

a. Sergeant Kunishige is pending a rehearing for offenses allegedly committed in 

2016 and 2017. His previous conviction was overturned by the Navy-Marine Corps Court of 

Criminal Appeals in October 2019. 

b. Sergeant Kunishige was arraigned on 30 March 2020. At that point, the Military 

Judge signed the Trial Management Order (TMO) which established various trial deadlines, one 

of which was that the government was required to complete its disclosure obligations by 13 April 

2020. 

c. On 6 April 2020 the defense submitted a discovery request that requested, among 

other things, notice of any experts the government intends to call, copies of their CV' s, any 

documents, reports or treatises used by these experts to prepare for trial. 1 

1 Enclosure ( 1). 

-1-

Appellate Exhibit LV (55) 
Page 1 of 4 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

d. On 13 August 2020, the government provided notice of one expert witness in the 

field of digital forensic evidence. They also provided a copy of his CV as well as an opportunity 

to review his reports and notes. 

e. On 18 June 2020 the government informed the defense that they would be calling 

Ms.  the "SAMFE Program manager at NHCP, at trial, and to qualify her as an 

expert regarding the effects of strangulation on the human body.'' Further, they proffered that 

"her testimony will be offered only for the purposes of proving Specification I of Additional 

Charge Il."2 

f. In the email infonning the defense of this new expert, the government stated that 

they would provide her CV via separate correspondence. 3 

g. Defense counsel and trial counsel discussed this matter on 5 August 2020, which 

was summarized in a 6 August 2020 email, attempting to clarify the scope of her expected 

testimony. This email requested a response to confirm that understanding of the scope of her 

testimony. 4 

h. On 17 August 2020 the trial counsel responded that they ·'intend to have Ms. 

 review the underlying evidence in the case (i.e. photos, statements, etc.) prior to taking 

the stand to provide expert testimony."5 

2 Enclosure (2). 

3 Enclosure (2). 

4 Enclosure (3). 

5 Enclosure (3). 

-2-
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1. As of the filing of this motion, the defense has not been provided any discovery 

associated with Ms.  review of evidence, opinions, or, what she will/has rely on in 

formulating her opinion. 

J. On 24 July 2020 the government discovered to the defense an arrest warrant for 

Sergeant Kunishige issued by Clark County, Nevada that had been issued on 8 July 2020. 6 

k. The wanant charges Sergeant Kunishige with twenty-one counts of ·'Sexual 

assault against child under  one count of "Lewdness with child under age , first offense"; 

two counts of"Sexual assault"; and one count of "Battery by strangulation to commit sexual 

assault. ''7 These charges appear to be based on the same allegations that are the subject of this 

court-martial. 8 

l. On 4 August 2020 the defense submitted a supplemental discovery request, 

seeking materials associated with the Clark County/LVMPD investigation into Sergeant 

Kunishige. 9 

m. In an 11 August 2020 NCIS Report of Investigation (Interim) indicated that "an 

[sic] joint-interview of .] was conducted by NCIS and the Las Vegas metropolitan Police 

Depa11ment (LVMPD)" and that NClS was providing case updates to the LVMPD and an 

Assistant District Attorney in Clark County, Nevada. 10 

6 Bates 8870-887 l . 

7 Id. 

8 Enclosure (5). 

9 Enclosure (6). 

10 Bates 8912-8913. 
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n. On 14 August 2020 the government responded to the defense request, denying 

some of the defense' s requests, while partially granting some. 11 

o. On 18 August 2020 the government provided some email con-espondence 

between Clark County District Attorneys, the Las Vegas Metro Police Department, NCIS, and 

the trial counsel. 12 

3. Discussion. R.C.M. 703(a) establishes the standard for discovery in military courts: the 

prosecution and defense "shall have equal opportunity to obtain witnesses and evidence.'' 13 To 

ensure that R.C.M. 703 will have a meaning at trial , "[e]ach party shall have adequate 

opportunity to prepare its case and equal opportunity to interview witnesses and inspect 

evidence.'' 14 The accused is entitled to inspect both exculpatory and inculpatory evidence.15 

R.C .M. 70 I (a)(2) states that the govenunent shall pen-nit the defense to inspect all 

documents, within the possession, custody, or control of military authorities and if the item is 

relevant to defense preparation. 

The government's duty to search its own files for relevant information includes the files 

of law enforcement authorities that have participated in the investigation of the subject matter of 

the charges offenses. 16 This can result in the government being required to look beyond its own 

11 Enclosure (7). 

12 Bates 8949, 8952, 8955, 8961. 

13 See also, UCMJ Article 46. 

14 R.C.M. 701(e). 

15 Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194 (1963); United States v. Kern, 22 M.J. 49, 51 (C.M.A. 1986). 

16 See R.C.M. 701(a)(6), Discussion. 
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files to discover favorable evidence. 17 However, the scope of that responsibility is not unlimited, 

as "a trial counsel ' s duty to search beyond his or her own prosecution files is generally limited 

to: (1) the files of law enforcement authorities that have participated in the investigation of the 

subject matter of the charged offenses; (2) investigative files in a related case maintained by an 

entity closely aligned with the prosecution; and (3) other files, as designated in a defense 

discovery request, that involved a specified type of infonnation within a specified entity.'" 18 

4. Argument 

The defense respectfully moves the Court to order the production of the materials set 

forth below: 

a. Any and all statements, reports, documents, recordings and other materials that were 

used to establish probable cause for the Arrest Warrant for Sergeant Kunishige that was issued in 

Clark County, Nevada on 8 July 2020. An as-yet-unnamed Nevada law enforcement officer 

(LEO) sought and obtained an arrest warrant for Sergeant Kunishige that appears to be based on 

substantially the same allegations that he is currently pending trial for at this General Court

Martial. To obtain such an arrest warrant, th.is LEO was required to present probable cause to 

the issuing Justice of the Peace. Any materials used to establish such probable cause are both 

relevant to defense preparation (if under military control) and relevant and necessary (if solely 

under state control). 19 Given that there has already been substantial coordination between 

17 
Kyles v. Whitley, 514 U.S. 419 ( 1995) (" [T]he individual prosecutor has a duty to learn of any favorable evidence 

known to the others acting on the government's behalf in the case, including the police"); United States v. Williams, 
50 M.J. 436 (C.A.A.F. 1999) ("The parameters of the review that must be undertaken outside the prosecutor's own 
files wiJI depend in any particular case on the relationship of the other governmental entity to the prosecution and 
the nature of the defense discovery request."); United States v. Bryan, 868 F.2d 1032 (9th Cir. 1989) (the 
"prosecutor will be deemed to have knowledge of and access to anything in the possession, custody, or control of 
any federal agency participating in the same investigation of the defendant" ). 

18 United States v. Stellato, 74 M.J. 473, 486 (C.A.A.F. 2015) (citing Kyles v. Whitley, 514 U.S. 419 (1995)). 
19 R.C.M. 701(a)(2)(A); 703(e). 
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military and state authorities, specifically regarding the gathering and discovery of evidence, 20 

the government's duty to search for, and disclose, information properly extends to the files of the 

Las Vegas Metro Police Department as well as the Clark County District Attorneys. 

It is certainly relevant and necessary for the defense to know what evidence was 

presented to the issuing authority, especially when state LEOs have been coordinating with 

military authorities in this military investigation. The government should not be able to shield a 

portion of a cooperative investigation from disclosure to the defense by labeling parts of it a 

··state" investigation. 1n fact the C.A.A.F. in Stellato specifically listed this type of evidence as 

covered by the government' s due diligence obligation, as the three categories of evidence, 

adopted from Kyles v. Whitley, all apply in the instant case as (I) the L VMPD has participated in 

thjs investigation; (2) the files are maintained by the L VMPD and/or Clark County DA, and 

based on their sharing of information, are closely aligned with the prosecution; and (3) this 

information was specifically requested by the defense. 

c. Any and all investigative materials. to include statements, case notes, and/or 

summaries, relating to Sergeant Kunishige. in the custody or control of Clark County. Nevada, 

the Las Vegas Metro Police Department. or any other state law enforcement agency in Nevada. 

This information is necessary and relevant as it directly relates to Sergeant Kunishige and the 

charges he is currently pending. The analysis in the preceding paragraph is similarly applicable 

to this evidence. 

d. Relating to Ms.  (government strangulation expert): her phone number; 

a copy of, or citation to, all documents. reports or treatises used to help her prepare for trial; and 

20 Bates 8949, 8952, 8955, 8961. 
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disclosure of, or citat10n to. any information or evidence considered, or reviewed, by her prior to 

testifying. Th.is information was requested as part of the initial defense discovery request and is 

necessary for the defense to adequately prepare to meet the testimony that she is will provide at 

trial. Furthermore, the defense has requested an expert of its own, so this information would 

enable a defense expert to evaluate the methodology and opinions that Ms.  will be 

testifying to at trial. 

5. Burden of Proof. As the moving party, the defense bears the burden of persuasion, and the 

burden of proof is by a preponderance of the evidence. 2 1 

6. Relief Requested. The defense respectfully requests that the Court order the government to 

immediately produce the requested evidence, and to make a standing order to provide the other 

requested evidence should those requests become ripe. 

7. Evidence. The defense submits the following evidence in suppo,t of its motion: 

Expert 

Enclosure (1) Defense's First Request for Discovery dated 6 April 2020 

Enclosure (2) Trial Counsel Email of 18 June 2020 

Enclosure (3) Emails between Trial and Defense Counsel Regarding Strangulation 

Enclosure (4) Previously-provided discovery, identified by Bates Number 

Enclosure (5) Clark County Criminal Complaint 

Enclosure (6) Defense Supplemental Request for Discovery dated 4 August 2020 

Enclosure (7) Government Discovery Response dated 14 August 2020 

8. Argument. The defense desires oral argument if this motion is opposed. 

21 R.C.M. 905(c). 
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Dated this 19th day of August, 2020 

Major, U.S. Marine Corps 
Senior Defense Counsel 

***************************************************************************** 

A true copy of this motion was served on the court and tiial counsel. .7day 020 

A. M. Lewis 
Major, U.S. Marine Corps 
Senior Defense Counsel 
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U NITED STATES 

V. 

DEXTER K. KUNISHIGE 
Sergeant 
U.S. Marine Corps 

GOVERNMENT MOTION IN LIMINE 

(PRELIMINARY RULING ON THE 

ADMISSIBILITY OF EVIDENCE FOUND 

DURING THE AUGUST 2020 SEARCH 

OF THE ACCUSED'S MACBOOK 

LAPTOP) 

20 August 2020 

1. Nature of the Motion. Pursuant to R.C.M. 906(b)(13), the Government hereby moves the

Court for a preliminary ruling on the admissibility of evidence found during the August 2020 

search of the Accused's MacBook laptop. The Government obtained this evidence independently 

and from lawful activities untainted by the February 2017 or the February 2020 searches of the 

Accused's MacBook. See Murray v. United States, 487 U.S. 533,542 (1988) (holding that the 

independent source doctrine permits the introduction of evidence initially discovered during, or 

as a consequence of, an unlawful search, but later obtained independently from lawful activities 

untainted by the initial illegality). 

The record demonstrates that the Government intended to pursue a search authorization 

for the Accused's MacBook laptop as early as 19 January 2017 based upon information acquired 

prior to any unlawful search. Moreover, the affidavit presented to the federal Magistrate Judge in 

support of the August 2020 search was based solely on information acquired on or before 19 

January 2017 when law enforcement seized the Accused's MacBook. Because the August 2020 

search was not prompted by, or a result of, unlawfully obtained evidence, the independent source 
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doctrine applies and, assuming the Government can lay the appropriate foundation at trial, this 

Court should find that the evidence is admissible. 

2. Facts.

a. 1 December 2016 Report/ NCIS Interview of Ms. 

On I December 2016, Ms.  reported that her then-husband, Sergeant Kunishige (the 

Accused), physically and sexually assaulted her in the early morning hours of 26 November 

2016. On that same day-I December 2016-NCIS conducted an interview with Ms.  

During this interview, Ms.  reported that in the month preceding the alleged assaults, Ms. 

. and the Accused had marital difficulties stemming from dueling allegations of infidelity by

both parties. Ms.  reported that the basis for her suspicion regarding her then-husband's 

infidelity was her recent discovery that the Accused was secretly communicating with an 

individual she believed to be his adult ex-girlfriend,  

Ms.  told NCIS that on 29 November 2016, she communicated with  via 

Facebook Messenger about  relationship with the Accused. During these communications, 

. informed Ms.  that she and the Accused had recently had sexual intercourse on 

multiple occasions and that she, , was currently  years old. 

As a result of her communications with . called the Accused to confront 

him about his relationship with .-an individual she now believed to be a -year old child. 

According to Ms.  during her phone call with the Accused, he admitted that he knew  

was underage (  years old according to the Accused) and admitted to having an ongoing sexual 

relationship with the child dating back two or three years. According to Ms. , after the 

Accused made these admissions, he "begged her" not to submit to an interview with NCIS 

regarding these allegations. 
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b. 6 December 2016 NCIS Interview of the Accused

On 6 December 2016, NCIS interviewed the Accused regarding the aforementioned 

allegations. During this interview, the Accused denied having a sexual relationship with ., but 

admitted that he knew  and that he frequently communicated with . The Accused said he 

began communicating with . several years prior to the December 2016 interview, after 

meeting  at church. The Accused said that he had communicated with  as recently as ten 

days before the interview and that he communicated with . via the Facebook Messenger 

application on his Apple iPhone 6. 

NCIS subsequently seized the Accused's iPhone 6 and obtained command authorization 

to search the phone. However, NCIS was unable to retrieve any data off the phone at that time 

because the phone was locked. 

c. 10 and 23 December 2016 NCIS Interviews of

On 10 December 2016 and 23 December 2016,  was interviewed by NCIS. During 

these interviews, . told NCIS that the Accused was the older  of one of her best 

friends and that she had known him for years. According to ., she met the Accused in the 

summer of 2013 when  was  years old and the Accused was "23 or 24" years old (he was 

23 years old). According to ., she and the Accused first met at a church that . attended 

along with the Accused's minor , in  area where . lives. 

The weekend after they first met,  attended a sleepover at the Accused's  

house. According to , at some point during the sleepover, the Accused arrived with various 

alcoholic beverages. According to , the Accused provided alcoholic beverages to her and 

several other children/teenagers in attendance at the sleepover. 
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After everyone had gone to sleep except for the Accused, ., and one of the Accused's 

minor  the Accused began "flirting with his  and talking about his sexual 

fantasies. According to  the Accused's  refused his sexual advances. Later that 

night, the Accused told  that he knew " ] liked him" and kissed  on the lips. After 

the Accused kissed . on the lips, he put his cell phone number into  phone. 

According to , sometime later, circa August 2013, the Accused sent her several text 

messages wherein he told  that they "should make it official" and asked her on a date. 

According to ., sometime later in August 2013, when was still  years old, the Accused 

took her to the  There, he penetrated her vulva with his penis. 

 reported that prior to this act, she had been a "virgin" and that she bled as a result of the 

penetration.  reported that following that first sexual encounter at the Luxor Hotel, the 

Accused penetrated her mouth, vulva, and anus with his penis on multiple occasions between the 

summer of2013 and November of 2016. 

 reported that, because the Accused was an active duty Marine stationed in 29 Palms, 

California, she would typically only see him on weekends. . told NCIS that she and the 

Accused would communicate during the week through text messages and various social media 

applications, including Facebook. According to , in the early days of her involvement with 

the Accused, he often worried about anyone discovering that they were in a "relationship." As a 

result, the Accused insisted on having access to  Facebook account and communicated 

with her by typing a draft of a message without sending it. The message could then be read and 

deleted without any record. 

 told NCIS that the Accused would send her sexually explicit photographs of himself 

via various electronic communication applications such as Pinger and Facebook Messenger. 
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 estimated that the Accused sent her approximately 300 to 400 nude photos of himself over 

the course of their "relationship." . also told NCIS that the Accused requested  take 

sexually explicit photographs of herself and send them to him, which she did. On one of these 

occasions, the Accused requested  write the Accused's name on her naked body and send the 

Accused a picture of it, which . did. 

. told NCIS that she was afraid someone would find out that she sent sexually explicit 

photographs of herself to the Accused, so she would delete the photographs after she sent them. 

 told NCIS that for some period of time she would transmit these photos via various social 

media applications because her HTC cellular telephone was not connected to a phone plan (i.e., it 

did not have a phone number or cell phone service but was capable of connecting to Wi-Fi to use 

applications). 

Sometime in 2013,  parents discovered a photograph of a penis that the Accused 

sent to  via Facebook Messenger.  parents reported this incident to Las Vegas Police. 

As a result, the Accused asked  to delete her Facebook account, which she did. The Accused 

also took  HTC cellular telephone from her and "disposed of it in the desert." 

According to  the Accused often convinced her to have sex with him by taking her 

out to dinner and buying her gifts. Over the course of their relationship, the Accused bought  

an iPod Shuffle, an iPhone 5S, and an iPhone 6S. According to ., at some point in the 

"relationship," the Accused also began to physically abuse her-hitting her, slapping her, 

pushing her, and choking her. She told NCIS that he "took pleasure in causing her to cry." 

d. 30 December 2016 NCIS Interviews of Ms.

On 30 December 2016, NCIS interviewed Ms.  an adult woman who was  

to the Accused from  until  During this interview, Ms. . told 

Appellate Exhibit LVII (57) 

Page 6 of 76 



NCIS that in the summer of 2013, she began to suspect that the Accused was having an 

extramarital affair with an individual she believed to be an adult, the aforementioned  

Ms.  told NCIS that in November 2013 she received a phone call from  who 

informed Ms.  that . had been under the mistaken belief that Ms. . and the 

Accused were already divorced when  met the Accused. Ms. . stated that the Accused 

became angry when he found out that Ms.  had spoken with . Sometime later, the 

Accused showed Ms.  a digital photograph of . on his phone that depicted  

 The Accused told Ms. . that  and that it was Ms. 

.'s fault.

Ms. . told NCIS that during her  to the Accused, he would take away her 

cell phone and computer and would communicate with Ms.  friends posing as her. Ms. 

. told NCIS that the Accused frequently changed phones and phone numbers. Ms. 

told NCIS that the Accused created Facebook accounts under aliases to communicate with other 

women. 

e. 4 January 2017 search and seizure of the Accused's Samsung phone

Several days after NCIS' interview with Ms. on 4 January 2017, a Samsung 

cellular telephone was found during a command authorized search of the Accused's privately 

owned vehicle (POV). NCIS subsequently obtained authorization to search the Samsung phone. 

Pursuant to the authorization, the Accused's Samsung phone was forensically extracted. 

On the Samsung phone, NCIS discovered evidence that the Accused had continuing 

electronic communications with Ms.  despite a military protective order that prohibited such 

communications. NCIS determined that the Accused had effectuated these electronic 

communications with Ms.  using an alias, and that at least a portion of the communications 
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were transmitted using a personal computer (i.e., a laptop or desktop computer as opposed to a 

mobile device). NCIS also identified another potential witness during the search of the Samsung 

phone-a friend of the Accused, Staff Sergeant  

f. 11 January 2017 interview of SSgt . and subsequent seizure of the Macbook

On 11 January 2017, NCIS interviewed Staff Sergeant . During this interview, Staff 

Sergeant . told NCIS that he had given the Accused the aforementioned Samsung phone after 

NCIS had seized the Accused's iPhone 6 on 6 December 2016. According to Staff Sergeant  

he and the Accused discussed whether or not NCIS could recover deleted communications on 

electronic devices. The Accused also told Staff Sergeant  that "he [the Accused] was looking 

at a long sentence in the brig, but his defense attorney was trying to get him a 'super sweet' ten 

year deal." 

At the conclusion of the interview, NCIS informed Staff Sergeant . that if he was 

hiding evidence for the Accused, that it would be in his best interest to disclose that sooner rather 

than later. Eight days later, on 19 January 2017, Staff Sergeant  unexpectedly arrived at the 

NCIS building in 29 Palms, California with a paper bag containing several electronic devices, 

including the subject MacBook laptop. Staff Sergeant . provided these electronic devices to 

NCIS and told NCIS that they were the Accused's. Staff Sergeant  also told NCIS that the 

Accused had asked Staff Sergeant  to hold on to these devices but that Staff Sergeant  

no longer wanted to do so. After receiving the MacBook laptop from Staff Sergeant ., NCIS 

placed it into evidence at NCIS 29 Palms. 

g. February 2017 search of the Accused's MacBook

On 11 January 2017, due to the Accused's continued electronic communications with Ms. 

. in violation of a military protective order, the Accused's command placed him back into
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pretrial confinement and conducted a personal effects inventory of his barracks room. During the 

personal effects inventory, several items of potential evidentiary value-a pair of small woman's 

underwear and an HP laptop-were discovered. 

As a result, on 18 January 2017, NCIS presented the Accused's Commanding Officer 

with an affidavit in support of a Command Authorization for Search and Seizure ("CASS") for 

the Accused's personal effects inventory to locate, in pertinent part, "all items capable of storing 

digital media." The affidavit NCIS presented in support of the 18 January 2017 CASS contained 

substantially less than all of the information known to the Government at that time and 

substantially less than all of the information contained in subparagraphs (a) through (f) of the 

fact section of this motion. 

On 18 January 2017, the Commanding Officer approved the CASS authorizing NCIS to 

search the Accused's personal effects inventory, to include "digital media devices." NCIS seized 

the Accused's MacBook the following day, 19 January 2017. The lead agent at the time, Agent 

, contacted trial counsel and informed him that he believed there was probable 

cause to search the MacBook. The trial counsel at the time advised Agent  that the 

Accused's MacBook fell within the scope of the personal effects inventory CASS as a "digital 

media device" and thus NCIS already had authorization to search the Accused's MacBook. If the 

trial counsel had advised Agent  otherwise (i.e. that the Accused's MacBook fell outside 

the scope of the personal effects inventory), Agent  would have drafted an affidavit and 

sought separate command authorization to search the Accused's MacBook. In any event, 

believing that he had authorization to search the Accused's MacBook, Agent  did just 

that. Although Agent  had basic training in digital forensics he was not (and is not) a full

time, experienced digital forensic specialist. Agent  digital forensic examination of the 
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Accused's MacBook in February 2017 yielded no relevant evidence. The MacBook was not sent 

to the Marine West Field Office at Camp Pendleton, CA at that time. 

h. September 2017 conviction; October 2019 reversal

In September 2017, the Accused was tried and convicted at Camp Pendleton, CA for 

multiple violations of the Uniform Code of Military Justice. Following a trial on the merits, the 

members sentenced the Accused to be confined for a period of 39 years. In October 2019, the 

findings and sentence were reversed by the Navy-Marine Corps Court of Criminal Appeals and a 

rehearing was authorized (this court-martial). See United States v. Kunishige, 79 M.J. 693 

(N.M.C.C.A. 2019). In January 2020, the Accused returned to Camp Pendleton, CA from the 

long term confinement facility at Fort Leavenworth, Kansas. 

i. February 2020 search of the subject MacBook

Following the October 2019 reversal, NCIS detailed Investigator ("Inv.")  

as lead investigator for this rehearing case. Although he is currently assigned to the NCIS office 

at Camp Pendleton, Inv.  worked at the NCIS office at 29 Palms, CA in late 2016/early 

2017. Inv.  was not the lead agent on this case in 2016/2017, but he participated in 

several investigative actions at that time, including the seizure of the subject MacBook. 

Inv.  knew that Agent  only had basic training in digital forensics when 

he conducted the February 2017 examination of the MacBook. Notwithstanding the fact that 

nothing relevant was recovered from the MacBook in February 2017, Inv.  believed that 

there was relevant evidence on the MacBook and that, but for Agent  lack of digital 

forensic experience in 2017, NCIS may have recovered relevant evidence at that time. As a 

result, Inv.  believed that a more experienced, full-time digital forensic examiner would 

be able to recover relevant evidence from the MacBook if given authorization. 
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Based on his belief that there was relevant evidence on the MacBook, on 14 February 

2020, Inv.  presented the Accused's Commanding Officer with an affidavit in support 

of a CASS to search the Accused's MacBook. The affidavit Inv.  presented in support 

of the 14 February 2020 CASS contained substantially less than all of the information known to 

the Government on or before 19 January 2017 (the day the MacBook was seized) and 

substantially less than all of the information contained in subparagraphs (a) through (f) of the 

fact section of this motion (information known to the Government on or before 19 January 

2017). The Commanding Officer approved the CASS, authorizing NCIS to search the Accused's 

MacBook and hard drive for "[e]vidence of indecent electronic communications with a minor; 

electronic communications concerning [r]ape and [s]exual [a]ssault; receipt and possession of 

nude images of minor victim  

Pursuant to the 14 February 2020 CASS, NCIS Investigative Computer Specialist (ICS) 

 conducted a digital forensic examination of the Accused's MacBook. Once ICS  

completed his examination, Inv.  reviewed the results and identified more than 1,000 

pages of relevant electronic communications between the Accused and  Inv.  also 

identified 28 sexually explicit images and 5 sexually explicit videos of  

j. MacBook Suppression Motion, Court Ruling, and Continuance

On 2 June 2020, the Defense moved this Court to suppress the evidence found during the 

February 2020 search of the Accused's MacBook arguing that the affidavit failed to establish 

probable cause to search and that the good faith exception should not apply. On 11 June 2020, 

the Government filed a response in opposition arguing that the affidavit provided the 

Commanding Officer with a substantial basis to find probable cause and that the good faith 

exception should apply. On 6 July 2020, this Court issued a notice of ruling granting the Defense 
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motion to suppress, finding that the affidavit was "insufficient to establish PC such that [the 

MacBook] could be lawfully searched." 

On 7 July 2020, the Defense moved this Court to continue the trial dates until 19-23 

October 2020 citing concerns regarding the COVID-19 pandemic and recent employment of a 

self-funded Defense expert. That same day, the Government opposed the Defense continuance 

request, in part. The Government argued that the Defense request for 14 weeks of delay was 

unreasonably lengthy given the justifications provided and requested the Court grant the Defense 

a 15-45 day continuance to ensure that their recently hired expert would be prepared for trial. On 

14 July 2020, this Court granted the Defense continuance in part, setting new trial dates of 8-16 

October 2020. 

k. The Independent Source Doctrine, Federal Search Warrant, and the August

2020 MacBook search 

In the days following the Court's 14 July 2020 ruling regarding the Defense continuance, 

the Government conducted legal research into the independent source doctrine as outlined in 

Murray v. United States, 487 U.S. 533 (1988). As a result of this research and a review of the 

investigative material, the Government concluded that significant information known to the 

Government on or before 19 January 2017 could have been included in the affidavit but was 

not. 1 The Government believed that a comprehensive affidavit, based upon the full scope of 

information known to the Government on or before 19 January 2017, would be more than 

sufficient to establish probable cause and would be admissible under the independent source 

doctrine. 

1 Including all the information in subparagraphs (a) through (t) of the fact section of this motion. 
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In accordance with the case law, the Government prepared an affidavit relying solely on 

information known to the Government on or before 19 January 2017 (the day NCIS seized the 

MacBook). Although no relevant evidence was obtained from the February 2017 search of the 

MacBook, the Government elected to avoid any suggestion of taint and ended the factual basis 

for PC at the moment NCIS received the MacBook-a moment when NCIS had indisputably not 

obtained any evidence from the MacBook. The Government presented this affidavit to a federal 

magistrate in the Southern District of California, rather than a military judge in the Western 

Judicial Circuit, to ensure that the individual evaluating probable cause would have no prior 

knowledge of the facts of this case. On 23 July 2020, the federal Magistrate Judge approved the 

search warrant. The approved search warrant and affidavit were then provided to ICS 2 

along with the underlying investigative material. 3 

On 10 August 2020, ICS Lim completed his digital forensic examination of the 

Accused's MacBook, locating, in pertinent part, the same digital evidence discovered during the 

February 2020 search of the MacBook. On 12 August 2020, the Government informed the Court 

and the Defense of the Government's intention to file this motion in limine, seeking a 

preliminary ruling from the Court of the admissibility of the digital evidence found during the 

August 2020 search of the Accused's MacBook. 

2 The Government first approached the Regional Computer Forensic Laboratory (RCFL) in San Diego, CA and 
requested that one of their digital forensic examiners search the Accused's MacBook. However, due to RCFL 
policy, they declined to search the previously-searched MacBook. 

3 ICS  noticed that the serial number listed on the approved warrant is the serial number of the internal hard 
drive inside the Accused's MacBook, and not the external serial number for the MacBook. On 3 August 2020, the 
Government applied for an identical search warrant that listed the external serial number of the MacBook but 

withdrew the application after the duty Magistrate Judge asked questions that likely would have resulted in taint. 
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3. Discussion and Analysis.

a. The August 2020 search was supported by probable cause

The Fourth Amendment protects "the right of the people to be secure in their persons, 

houses, papers, and effects, against unreasonable searches and seizures." "[T]he ultimate 

touchstone of the Fourth Amendment is 'reasonableness."' Brigham City v. Stuart, 547 U.S. 

398, 403 (2006) (internal citations omitted). To be reasonable, there must be probable cause to 

search based on a totality of the circumstances. Illinois v. Gates, 462 U.S. 213,238 (1983). 

"Probable cause to search exists when there is a reasonable belief that the person, property, or 

evidence sought is located in the place or on the person to be searched." Mil. R. Evid. 315(£)(2). 

When trial courts review probable cause determinations, they start with the presumption 

that searches conducted pursuant to a warrant are reasonable. See United States v. Wicks, 73 

M.J. 93, 99 (C.A.A.F. 2014) (citing Katz v. United States, 389 U.S. 347,357 (1967)); see also

Gates, 462 U.S. at 236 (noting the "Fourth Amendment's strong preference for searches 

conducted pursuant to a warrant[.]"). The reviewing court's task "is not to conduct a de novo

determination of probable cause, but only to determine whether there is substantial evidence in 

the record supporting the magistrate's decision to issue the warrant." United States v. 

Macomber, 67 M.J. 214,218 (C.A.A.F. 2009) (internal citations omitted). 

Here, the affidavit provided to the Magistrate in support of the August 2020 search 

contained substantial evidence to establish probable cause to search the Accused's MacBook for 

evidence of child sexual exploitation crimes, child pornography, and the rape and sexual assault 

of a child. Among other facts, NCIS informed the Magistrate that: (1) on 1 December 2016, the 

Accused's then wife, Ms. , stated that the Accused admitted to her that he was involved in 

an ongoing sexual relationship with a -year-old child,  dating back two or three years; (2) 
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when NCIS interviewed the Accused, he denied having a sexual relationship with ., but 

admitted to knowing her and communicating with her using the Facebook Messenger application 

on his Apple iPhone; (3) according to ., sometime in August 2013, when she was  years 

old, the Accused first penetrated her vulva with his penis; (4) following that first sexual 

encounter, the Accused penetrated 's mouth, vulva, and anus with his penis on multiple 

occasions between August 2013 and November 2016; (5) according to ., she and the Accused 

communicated frequently via online messaging applications; (6) according to ., she sent the 

Accused multiple sexually explicit photographs of herself, at his request; (7) on 4 January 2017, 

NCIS seized a Samsung phone found in the Accused's vehicle; (8) following a lawful search of 

the Samsung phone, NCIS determined that the Accused had communicated with Ms.  in 

violation of a military protective order and that at least some of these communications had been 

electronically transmitted using a personal computer; (9) during the search of the Samsung 

phone, NCIS identified a friend of the Accused, SSgt  who potentially had information 

relevant to the investigation; (10) NCIS interviewed SSgt . who told them that he had 

provided the Accused with the Samsung phone (after the Accused's iPhone had been seized), 

and that he and the Accused had discussed whether NCIS could recover deleted communications 

on electronic devices; (11) 8 days after NCIS interviewed SSgt ., SSgt . unexpectedly 

returned to NCIS with a paper bag containing several electronic devices, including the subject 

MacBook; and (12) SSgt  told NCIS that the MacBook belonged to the Accused, that the 

Accused had asked SSgt  to hold on to it, and that SSgt . no longer wanted to. 

These facts, when viewed in totality with all other facts contained in the affidavit, 

provided the Magistrate with substantial evidence to believe that digital evidence of child sexual 

exploitation crimes, child pornography, and the rape and sexual assault of a child would be 
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located on the Accused's MacBook. Most notably, the Magistrate was informed that the Accused 

engaged in an illicit, sexual relationship with  for a number of years; that the Accused and 

. communicated electronically via multiple messaging applications capable of being accessed 

from any device with internet access; that the Accused requested . send him sexually explicit 

images of herself, which she did; and that the Accused gave his MacBook laptop to his friend, 

SSgt ., to hold on to, after the Accused had been interviewed by NCIS regarding the 

allegations involving . and around the same time that the Accused and SSgt . discussed 

whether NCIS could recover digital evidence that had previously been deleted. 

Based on these facts, this Court should find that the August 2020 search of the Accused's 

MacBook was conducted pursuant to a warrant based upon probable cause. If the Government 

can lay the appropriate foundation at trial, the Court should find that this evidence is admissible. 

b. The Independent Source Doctrine applies to the August 2020 MacBook search

"Evidence derivative of an unlawful search, seizure, or interrogation is commonly 

referred to as the fruit of the poisonous tree and is generally not admissible at trial." United 

States v. Conklin, 63 M.J. 333, 334 (C.A.A.F. 2006) (quoting Nardone v. United States, 308 U.S. 

338, 341 (1939)). Evidence initially discovered during, or as a consequence of, an unlawful 

search may still be admissible if it is later obtained independently from activities untainted by the 

initial illegality. See Murray v. United States, 487 U.S. 533,537 (1988); Silverthorne Lumber 

Co. v. United States, 251 U.S. 385,392 (1920). The ultimate question is whether the search 

pursuant to a warrant was in fact a genuinely independent source of the evidence. Murray. 487 

U.S. at 542. 

The valid search warrant must be a "means sufficiently distinguishable to be purged of 

the primary taint." Wong Sun v. United States, 371 U.S. 471, 488 ( 1963). "The evil which the 
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exclusionary rule is guarding against is the use of illegally obtained information to support a 

search warrant." Moreno, 23 M.J. at 625 (citing Wong Sun, 371 U.S. 471). "This goal of basing 

searches on untainted information is reached just as readily when the magistrate is given only 

information which was known before the illegal search as it is when the magistrate is given 

infom1ation which is discovered later, but from a different source." Id. That's because the 

independent source doctrine recognizes that the exclusionary rule should put "the police in the 

same, not a worse, position than they would have been in if no police error had occurred." Nix v. 

Williams, 467 U.S. 431, 443 (I 984). 

To determine whether a search pursuant to a warrant conducted after an unlawful search 

was derived from an independent source, courts ask: l )  whether law enforcement's decision to 

seek the warrant was prompted by the information obtained during the first, unlawful search; and 

2) whether information obtained during the unlawful search was presented to the magistrate that

affected his decision to issue the warrant. United States v. Stevenson, 2009 CCA LEXIS 445 

(N.M.C.C.A. 2009) (citing Murray, 487 U.S. at 542); see also United States v. Dessesaure, 429 

F.3d 359, 365-70 (1st Cir. 2005) (finding that the independent source doctrine applied to

evidence obtained pursuant to search warrant following an illegal warrantless entry of an 

apartment); United States v. Price, 558 F.3d 270, 280-83 (3d Cir. 2009) (finding that the 

independent source doctrine applied after excising supposedly illegally obtained information 

from an affidavit in support of a follow-on search warrant); United States v. Mowatt, 513 F.3d 

395, 404 ( 4th Cir. 2008) (holding that the independent source doctrine did not apply where, 

unlike here, the government failed to show that law enforcement would have sought a search 

warrant absent knowledge of evidence found during a prior illegal search ); United States v. 

Heam, 563 F.3d 95, I 02 (5th Cir. 2009) (finding that the independent source doctrine applied to 

Appellate Exhibit LVII (57) 

Page 17 of 76 



a search warrant acquired after an illegal warrantless entry where officers began preparing the 

search warrant application before the illegal entry); United States v. Huskisson, 926 F.3d 369, 

374-77 (7th Cir. 2019) (finding that the independent source doctrine applied to a search warrant

acquired after an illegal warrantless entry of a home once unlawfully obtained information was 

excised from the affidavit); United States v. Guyton-Bhatt, 56 M.J. 484, 487 (C.A.A.F. 2002) 

( citing Murray for the proposition that the admission of incriminating statements taken in 

violation of Article 31 (b) constituted harmless error because "nearly all of the information 

secured by CPT C in his conversation with appellant was introduced at trial through independent 

sources."). 

Although Murray and many of the cases that cite and analyze Murray involve illegal, 

warrantless entries onto physical property followed by application for, and execution of, search 

warrants for the same property, the independent source doctrine also applies to cases, like here, 

involving serial search warrants. See M,., United States v. Garcia, 2020 CCA LEXIS 107 

(A.F.C.C.A. 2020) (finding that the independent source doctrine applied to a second search 

warrant for the Accused's DNA where the first search warrant included "materially false 

statements" without which probable cause would not have existed); People v. Dorninguez

Castor, 2020 Colo. App. LEXIS 12 (finding that the independent source doctrine applied to a 

second warrant to search the Accused's cell phone where the first search warrant included "false 

statements" made with "reckless disregard for the truth" without which probable cause would not 

have existed); United States v. Terry, 41 F.Supp. 2d 859 (C.D. Ill. 1999) (finding that the 

independent source doctrine applied to a second warrant to search the Accused's residence and 

shed where law enforcement unlawfully exceeded the scope of a prior search warrant to search 

the same property); State v. Dasen, 337 Mont. 74 (Mont. 2007) (finding that the independent 
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source doctrine applied to a second warrant to search the Accused's residence and businesses 

where the first search warrant failed to "particularly describe the items to be seized"); State v. 

Betancourth, 413 P.3d 566 (Wash. 2018) (finding that the independent source doctrine applied to 

a second warrant to obtain the Accused's phone records from Verizon where the first search 

warrant was approved by a state district court judge without authority to issue such warrants); 

Commonwealth v. Henderson, 616 Pa. 277, (Pa. 2012) (finding that the independent source 

doctrine applied to a second warrant to obtain the Accused's blood for forensic analysis where 

the first search warrant was supported by an affidavit that failed to adequately establish probable 

cause). 

The application of the facts of this case to the Murray test leads to the conclusion that the 

independent source doctrine applies to the August 2020 search of the Accused's MacBook. 

First, law enforcement's decision to seek the warrant for the August 2020 search of the 

Accused's MacBook was not prompted by knowledge that the MacBook contained relevant 

evidence. Rather, NCIS's motivation to search the MacBook in August 2020 was the same as it 

was in February 2017 and February 2020: NCIS reasonably believed, based on multiple witness 

interviews and various investigative actions pre-dating 19 January 2017, that digital evidence of 

child sexual exploitation crimes, child pornography, and the rape and sexual assault of a child 

would be located on the Accused's MacBook. Moreover, in the case of the February 2020 and 

August 2020 searches, NCIS further believed that an experienced digital forensic examiner may 

be able to locate evidence that the inexperienced agent was unable to locate in February 2017. 

Most importantly, NCIS previously searched the Accused's MacBook in February 2017, 

pursuant to a search authorization they believed applied to the MacBook and then, after finding 

no relevant evidence at that time, sought and obtained authorization to search the MacBook 
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again in February 2020-all before NCIS knew that the MacBook contained any relevant 

evidence. See�, Dominguez-Castor, 2020 Colo. App. LEXIS at 15 ("that the detective would 

have pursued a warrant even absent the information gained by the unlawful search was shown by 

the fact that she initially sought a warrant without such information."); Stevenson, 2009 CCA 

LEXIS at 29 (the independent source doctrine did not apply where, unlike here, "multiple NCIS 

agents admitted that NCIS never even considered the possibility of obtaining a search warrant 

prior to the illegal blood draw."). 

Second, none of the evidence found during the February 2020 search of the Accused's 

MacBook-the more than 1,000 pages of electronic communications between the Accused and 

, 28 sexually explicit images of ., and 5 sexually explicit videos of -was presented

or discussed in the affidavit in support of the August 2020 search. The affidavit is silent on this 

evidence. The Magistrate Judge could not have relied on evidence that he was not presented or 

otherwise made aware of. The Government intentionally omitted reference to evidence obtained 

from the February 2020 search of the MacBook from the affidavit, intentionally ended the 

statement of probable cause on 19 January 2017 at the moment N CIS seized the Mac Book, and 

intentionally went to a civilian federal magistrate for a probable cause review-all to avoid the 

possibility of taint from evidence this Court found to be unlawfully obtained. 

The suppression of evidence should be our "last resort, not our first impulse." Hudson v. 

Michigan, 54 7 U.S. 586, 591 (2006). "[D]espite the broad deterrent purpose of the exclusionary 

rule, it has never been interpreted to proscribe the introduction of illegally seized evidence in all 

proceedings or against all persons." Stone v. Powell, 428 U.S. 465,486 (1976). Here, 

"[i]nvoking the exclusionary rule would put the police (and society) not in the same position they 

would have occupied if no violation occurred, but in a worse one." Murray, 487 U.S. at 541 
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(citing Nix v. Williams, 467 U.S. at 443.). As in Murray. such a result would be unjust because 

"while the government should not profit from its illegal activity, neither should it be placed in a 

worse position than it would otherwise have occupied." Id. at 542. 

Where, as here, the Government obtains previously suppressed evidence by independent 

means untainted by an initial illegality, that independently obtained evidence is admissible. 

Specifically, the independent source doctrine applies to the evidence found during the August 

2020 search of the Accused's MacBook and, assuming the Government can lay the appropriate 

foundation at trial, this Court should find that the evidence is admissible. 

4. Evidence. In support of its motion, the Government offers the following:

(1) NCIS ROis with relevant interviews conducted prior to 19 January 2017

(2) February 2017 Personal Effect Inventory CASS and affidavit

(3) February 2020 MacBook CASS and affidavit

(4) August 2020 MacBook Search Warrant and affidavit

(5) Disk containing non-contraband evidence from the August 2020 MacBook search

(6) Disk containing contraband evidence from the August 2020 MacBook search

The testimony of: 

Investigator  

Supervisory Special Agent  

Agent  

ICS  

5. Relief Requested. The Government respectfully requests that this Court find that the

independent source doctrine applies and, assuming the Government can lay the appropriate 
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foundation at trial, that the evidence found during the August 2020 search of the Accused's 

MacBook is admissible. 

6. Burden of Proof. Pursuant to M.R.E. 311 ( d)( 5)(A), the burden is on the Government to

show, by a preponderance of the evidence, that the evidence found during the August 2020 

search of the Accused's MacBook was not obtained as a result of an unlawful search. 

7. Oral Argument. The government requests oral argument.

 
R. L. CHIRIBOGA

Major, U.S. Marine Corps 

Senior Trial Counsel 

CERTIFICATE OF SERVICE 

A copy of this response was electronically served upon the Court and Defense on this date: 20 

August 2020. 

R. L. CHIRIBOGA

Major, U.S. Marine Corps 

Senior Trial Counsel 
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NAVY-MARINE CORPS TRIAL JUDICIARY 

WESTERN JUDICIAL CIRCUIT 

GENERAL COURT-MARTIAL 

UNITED STATES 

V. 

Dexter K. KUNISHIGE 
Sergeant / E-5 
U.S. MARINE CORPS 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

---------------

DEFENSE MOTION TO COMPEL 
ASSISTANCE OF EXPERT 

CONSULTANT/WITNESS: FORENSIC 
PATHOLOGY 

19 August 20 

1. Nature of Motion. Pursuant to Rules for Courts-Martial (R.C.M.) 703(d), 905(b)(4), 

906(b )(7), the Due Process Clause, the right to counsel, and the right to compulsory process 

under the United States Constitution, the Defense respectfully requests a court order compelling 

the Government to appoint and produce Dr.  M.D. as an expert consultant and 

potential expert witness in forensic pathology. This appointment would include six hours of 

pretrial consultation and evidence review, as well as attendance during the merits portion of the 

trial. 

2. Summary of Facts. 

. a. Sergeant Kunishige is currently pending charges for, inter alia, assaulting his ex

wife by allegedly strangling her in a manner " likely to cause death or grievous bodily harm." 

b. On 18 June 2020 the government informed the defense that they would be calling 

Ms.  the "SAMFE Program manager at NHCP, at trial, and to qualify her as an 

expert regarding the effects of strangulation on the human body." Further, they proffered that 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

"her testimony will be offered only for the purposes of proving Specification I of Additional 

Charge 11." 1 

c. Defense counsel and trial counsel discussed this matter on 5 August 2020, which 

was summarized in a 6 August 2020 email, attempting to clarify the scope of her expected 

testimony. This email requested a response to confirm that understanding of the scope of her 

testimony. 2 

d. The government has previously provide discovery of photographs purporting to 

depict injuries to , the alleged victim in Specification 1 of Additional Charge II. 3 

e. On 17 August 2020 the trial counsel responded that they " intend to have Ms. 

 review the underlying evidence in the case (i.e. photos, statements, etc.) prior to taking 

the stand to provide expert testimony." 4 

f. The next day, on 18 August 2020, the defense submitted a funding request to the 

Convening Authority in order to retain Dr.  as a defense expert consultant in forensic 

pathology. The specifics of the request were for six hours of pretrial consulting and then to fund 

Dr.  attendance at trial to consult during the trial regarding these matters. 5 

g. At the time of this filing, the defense has not received a response to the request. 

3. Discussion. 

a. Statement of the Law 

1 Enclosure (1). 

2· Enclosure (2). 

3 Enclosure (3) (Bates 3578-3579). 

4 Enclosure (2). 

5 Enclosure (4). 
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R.C.M. 703(d) authorizes employment of experts to assist the defense at government 

2 expense when their testimony would be "relevant and necessary," if the government cannot or 

3 will not "provide an adequate substitute." In addition, an accused is entitled to government-

4 funded expert an expert assistant or other investigative help when such assistance is necessary 

5 for an adequate defense. 6 In order to make a showing of necessity, the defense has the burden to 

6 establish that there is a reasonable probability that (1) an expert would be of assistance to the 

7 defense, and (2) that denial of expert assistance would result in a fundamentally unfair trial. 7 

8 The defense must show more than a mere possibility of assistance to explore all possibilities; 

9 they must instead show a reasonable probability of assistance. 8 

10 This court must apply a three-part test to determine whether expert assistance is 

11 necessary. 9 The defense must show: (1) why expert assistance is needed; (2) what the expert 

12 assistance would accomplish for the accused; and (3) why defense counsel is unable to gather 

13 and present the evidence that the expert assistance would be able to develop. In order to 

14 establish the first prong, the defense must establish that the assistance requested is central to the 

15 defense theory of the case. 10 

16 b. Why an expert is needed. 

17 The defense needs a forensic pathology consultant to independently evaluate the evidenc 

18 of alleged physical injuries to . as well as to confront the government's expert testimony 

19 surrounding the seriousness of these alleged injuries. The government has indicated that they 

20 will be calling their own expert to review this evidence and then offer expert testimony. 

21 

22 

23 

24 

25 

6 United States v. Garries, 22 M.J. 288, 290 (C.M.A. 1986). 

1 United States v. Freeman, 65 M.J. 451,458 (C.A.A.F. 2006). 

8 United States v. Lloyd, 69 M.J. 95, 99 (C.A.A.F. 2010). 

9 United States v. Gonzalez, 39 M.J. 459,461 (C.M.A. 1994), cert. denied, 513 U.S. 965 (1994). 

10 Lloyd, 69 M.J. at 99. 
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Therefore, properly and independently evaluating the alleged injuries to  requires an expert 

2 with the requisite medical training and experience. Should the government's expert opine that 

3 these alleged injuries could result in death or grievous bodily harm, a forensic pathologist would 

4 be able to evaluate the methodology and medical science behind such a conclusion. A forensic 

5 pathologist, such as Dr.  is necessary to bring his decades of experience evaluating injuries 

6 and mechanisms of death to review the photographic and testimony evidence, and assist the 

7 defense in preparing how to confront that testimony, from both a scientific and medical 

8 standpoint. 

9 c. What the expert assistance would accomplish for the accused. 

10 The assistance of an expert forensic pathologist consultant would accomplish several 

11 things for the accused. First, Dr.  would be able to review the photographs, reports, and 

12 statements in order to determine whether the alleged injuries depicted are consistent with what 

13 was reported by  Second, he would be able to educate the defense as to how bruises are 

14 formed, develop, and age - all enabling the defense to better cross-examine the government 

15 expe11. He would also observe the testimony of the government expert and assist the defense in 

16 confronting the specifics of that testimony. Finally, he could potentially testify on the merits as 

17 to his findings. 

18 d. Why defense counsel is unable to gather and present the evidence that the expert 

19 assistance would be able to develop. 

20 An expert forensic pathology consultant is needed because no member of the defense 

21 team has the background, education, training, or experience in the fields of medicine or forensic 

22 pathology, and therefor do not have the ability to l!_ssess or test the alleged injuries or the 

23 testimony of the government expert regarding the evidence in this case. Finally, should the 

24 defense to desire to present this evidence at trial in order to contradict the government expert, 

25 defense counsel would not be permitted to testify, and we would have no other avenue available 
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to present this evidence. Should Dr. determine that the government expert' s conclusions are 

2 inconsistent with the medical science and his expertise, defense counsel would be unable to 

3 present this evidence without his testimony. It would then be necessary for Dr.  to ripen into 

4 an expert witness for trial. 

5 e. Why denial of expert assistance would result in a fundamentally unfair trial. 

6 It is a core guarantee of the Sixth Amendment that every criminal accused has the right to 

7 counsel when facing incarceration. 11 This right is so fundamental to the operation of the 

8 criminal justice system that its dirninishment erodes the principles of liberty and justice that 

9 underpin all of our civil rights in criminal proceedings. 12 

10 An analysis of Gideon' s progeny informs that constructive denial of counsel may occur 

11 when: (1) on a systemic basis, detailed defense counsel face severe structural limitations, such as 

12 a lack of resources, high workloads, and understaffing or (2) detailed counsel are unable or are 

13 significantly compromised in their ability to provide the traditional markers ofrepresentation for 

14 their clients, such as timely and confidential consultation, appropriate investigation, and 

15 meaningful adversarial testing of the prosecution's case. Constructive denial may occur even if 

16 the detailed counsel is able to fulfill their basic obligations to their clients. The Supreme Court 

17 has recognized that, in some circumstances, "although counsel is available to assist the accused 

18 during trial, the likelihood that any lawyer, even a fully competent one, could provide effective 

19 assistance is so small that a presumption of prejudice is appropriate without inquiry into the 

20 actual conduct of the trial." 13 This may occur when, for example, the defense attorney is not 

2 1 provided sufficient time to prepare. 14 

22 

23 

24 

25 

11 Gideon v. Wainwright, 372 U.S. 335 at 340-44 (1963) (holding that the right to counsel is "fundamental and 
essential to a fair trial"). 

12 Gideon, 372 U.S. at 340-341 , 344; Powell v. Alabama, 287 U.S. 45 at 67-69 (1932). 

l3 United States v. Cronic, 466 U.S. 648, 659-60 (1984). 

14 Powell, 287 U.S. at 53-58. 
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Claims of systemic constructive denial of counsel are reviewed under the principles 

2 enumerated in Gideon and the Sixth Amendment, not the ineffective assistance standard 

3 enumerated in Strickland v. Washington which provides only retrospective relief. 15 Ancillary 

4 services such as experts are traditional markers of the right to counsel, as the Supreme Court 

5 recognized in Ake v. Oklahoma. 16 In Ake the Court stated, "we recognized long ago that mere 

6 access to the courthouse doors does not by itself assure a proper functioning of the adversary 

7 process, and that a c1iminal trial is fundamentally unfair if the State proceeds against an indigent 

8 defendant without making certain that he has access to the raw materials integral to the building 

9 of an effective defense." 17 

10 Since the Supreme Court's decision in Ake, courts have applied an Ake analysis and 

11 required the granting of experts on a wide variety of issues. In United States v. McAllister the 

12 court found an abuse of discretion where the military judge denied a request for an expert in 

13 forensic polymerase chain reaction testing where DNA evidence was the key to the prosecution's 

14 case. 18 The court held, "Li]ust as an accused has the right to confront the prosecution' s witnesses 

15 for the purpose of challenging their testimony, he has the right to present his own witnesses to 

16 establish a defense. This right is a fundamental element of due process of law." 19 In United 

17 States v. Lee, C.A.A.F. recognized the established principal that an accused's entitlement to 

18 expert assistance is not limited to actual expert testimony at trial and stated that entitlement to 

19 that expertise is available before trial to aid in the preparation of his defense. 20 

20 

21 

22 

23 

24 

25 

IS 466 U.S. 668 (1984). 

16 470 U.S. 68, 77 (U.S. 1985). 

, 1 Id. 

18 64 M.J. 248, 249 (C.A.A.F. 2007). 

t9 Id. 

20 64 M.J. 2 13 (C.A.A.F. 2006). 
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Here, denial of the requested expert consultant, and potentially witness, would effectively 

2 deny the defense the ability to competently challenge the government expert' s conclusions 

3 surrounding the alleged injuries in this case. Given that the allegations involving . are based 

4 solely on  testimony, potentially about the alleged injuries in those photographs, the abilit 

5 to effectively confront a government expert's testimony on that matter is of the utmost 

6 importance. Without an expert of its own, the defense would be forced to accept the government 

7 expert ' s conclusions without any way to effectively confront her or present an alternative theory. 

8 4. Relief Requested. The defense respectfully requests that the Court grant an order to 

9 compel the government to appoint Dr.  (or a substitute forensic pathologist) to serve 

IO as a forensic pathology consultant for defense, to potentially ripen into a witness, subject to the 

11 protections of the attorney-client privilege and the attorney work-product doctrine, as described 

12 in Enclosure ( 4 ). 

13 5. Burden of Proof. As the moving party, the defense bears the burden of proof on any factual 

14 issue the Court deems necessary to decide this motion. R.C.M. 905(c)(2)(A). 

15 6. Evidence. 

16 Enclosure (1) Trial Counsel Email of 18 June 2020 

17 Enclosure (2) Email chain discussing Ms.  testimony 

18 Enclosure (3) Photographs of alleged injuries to  

19 Enclosure (4) Defense Request for appointment of Dr. dated 18 August 2020 

20 7. Argument. The defense is prepared to offer oral argument as desired by the Court. 

21 

22 

23 

24 

25 

Major, .S. Marine Corps 
Senior Defense Counsel 
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CERTIFICATE OF SERVICE 

A true copy of this motion was served on the Court and trial counsel on 19 August 2020. 

Major, U.S. Marine Corps 
Senior Defense Counsel 
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1 
Phillip Stackhouse 

2 
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26 

27 

28 

NAVY - MARINE CORPS TRIAL JUDICIARY 

GENERAL COURT-MARTIAL 

UNITED STATES , Defense Motion to Continue - First 

vs . 

Dexter Kunishige 

Sergeant , USMC 

ACCUSED 

Nature of the motion : Pursuant to Rule 906 (b) ( 1) of the Rules for Court 

Martial (R . C . M. ) , the Defense respectfully moves this Court to continue the 

court - martial currently docketed for 16 July 2020 until October 19 , 2020 , 

with an interim 39a on September 22 , 2020 . 

Facts: The timeline in the defense Motion to Dismiss (Speedy Trial) is 

incorporated by reference as if set forth fully herein . Further the defense 

offers the following : 

1 . The worldwide deadly coronavirus pandemic continues to ravage the 

United States a nd , in pa r ticular , the southern part of California . 1 In 

the last 7- 9 days there have been some 21 outbre aks of Covid in San 

Diego County (COSD} , ranging from grocery stores , businesses , and 

private residences . 2 

1https : //www . sandiegocounty . gov/content/dam/sdc/hhsa/programs/phs/Epidem 
iology/covidl9/MediaBriefingSlides/mediaBriefingSlides . pdf 

2 Id . 

Defense Motion to Continue - First - 1 c,~) 
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2 . On July 2 , 2020 cases the COSD metric was elevated and on July 3 , 2020 

the State of California placed COSD on the public watch list due to the 

spike in just the reported positive Covid cases. Currently , in the last 

week , the number of hospitalized Covid case patients requiring ICU 

level care is just under 50% . 3 

3 . A local mayor , R . Rex Parris , posted on July 6 , 2020 the following : As 

a sitting mayor , I have access to a lot of information regarding COVID 

19. Get ready for a horror show if you live in California . Double your 

precautions it looks like it is becoming far worse than we anticipated . 

4 . San Diego ' s Mayor , Kevin Faulconer , just closed indoor dining 

(regardless of spacing) for all restaurants , wineries , and bars . 

5 . The COSD Superior Court has continued to delay jury trials due to 

Covid . 

6 . The U. S . Federal District Court has continued to delay jury trials due 

to Covid . 

7. Sergeant Kunishige is afraid of being personally infected by 

Coronavirus during a members trial . ( See Enclosures) 

8 . The prosecution is flying witness into Southern California for the 

trial at a time when 5 out 5 renowned health specialists , including Dr . 

Fauci , will not fly on a commercial airplane . Even if it were an 

emergency , one would only fly with an extremely hard to get , relatively 

expensive N95 mask . ( See Enclosures) 

9 . Presently , the Department of Defense has ordered all service members to 

stop movement , with exceptions for j urisdictions that meet certain 

criteria . California does not meet the criteria for unrestricted 

movement at this time . 

3 Id . 

Defense Motion to Continue - First - 2 
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10 . The apparent commander ' s relaxation of the 14 - day ROM (which I 

have not previously witnessed) exposes everyone in the court - room to 

infection and thereby lifelong health concerns and possible death . 

11 . The accused ' s family recently obtained the resources to hire Dr . 

 to conduct a sex offender evaluation of the accused . The 

defense is talking to Dr .  today to get an idea of how long it 

would take to conduct the evaluation over VTC with the accused . 

12 . The defense motion to compel Dr .  and her testimony 

relevant to that motion is incorporated by reference as if set forth 

fully herein . 

Argument: 

Article 40 , Uniform Code of Military Justice (UCMJ) , 10 U. S . C . § 840 , 

provides : "The military judge . .. may , for reasonable cause , grant a 

continuance to any party for such time , and as often , as may appear to be 

just ." Under R . C . M. 906(b) (1) , the military judge is the only person with the 

authority to grant a continuance . The discussion of that rule advises that 

" [t]he military judge should , upon showing of reasonable cause , grant a 

continuance to any party for as long and as often as is just ." Factors in 

that decision include : [1] surprise , [2] nature of any evidence involved , [3] 

timeliness of request , [4] substitute of testimony or evidence , [5] 

availability of witness or evidence requested , [6] length of continuance , [7] 

prejudice to the opponent , [8] moving party received prior continuances , [9] 

good faith of moving party , (10] use of reasonable diligence by moving party , 

(11] possible impact on verdict , and [12] prior notice . United States v . 

Miller , 47 M. J . 352 , 358 (C . A. A. F . 1997) . " [Al mi litary judge should 

liberally grant motions for delay as long as it is clear that a good cause 

showing has been made ." United States v . Allen , 31 M. J . 572 , 620 (NMCMR 

Defense Motion to Continue - First - 3 
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1990) . Here , the Miller factors favor the Government ' s request for a 

continuance. 

1 . Surprise . There is no real surprise to either party or the court . 

While in the previous months Covid risks have been declining in 

California , in the past 7 - 10 days there has been a tremendous spike in 

Covid cases in California and neighboring Arizona . California has begun 

instituting more restrictive laws to counter the spike . 4 The state has 

also closed business that were previously allowed to re - open . 5 The 

United States , as a country , has significant spikes in the last 7 - 10 

days as well to points higher than ever before , including 44 , 361 new 

cases and 235 deaths from July 5 , 2020 through July 6 , 2020 . 6 United 

States citizens have recently been banned from entry to several 

countries . The fact the family came into the resources to retain Dr . 

 is a surprise , but to the defense as well . 

2 . Nature of Evidence. The issue here is not that witnesses may not travel 

(although that is yet to be seen) ; but the risk of death to the 

witnesses , court personnel , and importantly , the accused . A members 

trial should not expose the accused to death . Additionally , the 

evidence (testimony) has a significant risk of being tainted by 

explicit and implicit biases by being compelled to travel and being 

compelled into a court wherein there is a very r eal risk of exposure to 

a deadly virus . Regardless of the willingne s s of witnesses , members , 

and court personnel to expose their own medical conditions that puts 

4 h ttps : //www . npr. org/sect i ons/cor onavirus - live
updates /2020/06/18/880583357/california - gov- newsom- ma kes- face - masks 
mandatory-amid - rising- coronavirus - cas es 

s https: //www . sfch r onicle . com/politics/article/Newsom- orders - shutdown 
of- indoor - business - in - 19- 15380217 .php 

6 http s : //www . cdc .gov/coronavirus /2019 - ncov/cases - updates/cases - in
us . html 
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them at high risk - at least the undersigned i s high risk due to 

previous cardiothoraci c surgery . Additional l y , the sex offender 

evaluation is a constitutional necessity to the needs of the defense 

sentencing case . 

3 . Timeliness of Request. The defense team has n o infectious disease 

experts on board ; however , we have been watching the CDC covid updates , 

the news , and COSD updates . There are no indicators that the Covid 

infections are declining as was hoped , i . e . the curve is not flattened 

it is , instead , spiking . There is currently no imminent vaccination . 

Further , COSD Superior Courts (Criminal and Civil) and Federal District 

Courts (civil and criminal) in the Southern and Central Districts have 

suspended jury trials - allowing only limited hearings - that has been 

ongoing and i t ' s expected to continue later this week . 

4 . Substitute Testimony or Evidence. The nature of the evidence adequately 

covers this factor . Added to it , the accused must be able to face his 

accusers , confront witnesses, and be judged by members that are not in 

fear (even implicit fear) of dying because of the court process . It is 

undisputed that infected people , if they don 't die , will face lifelong 

health concerns because of the infection . In fact , the military is 

rejecting applicants who have been infected for just the lifelong heath 

concerns . 7 

5 . Availability of Witnesses or Evidence Requested . It ' s unclear if Covid 

will interfere with witness trave l, but it ' s currently affecting at 

least a defense witness . 8 The full accounting of interference of 

7 https : //www . militarytimes . com/news /your
military/2020/05/06/coronavirus-survivors-banned-from-joining- the 
military/?fbclid=IwARlhfEUhgF4tRMJrW4XkNlgR8SRzf2YrpBy5jr67cWrFjz5teCgzHxepLM 
A 

8 See enclosed email from . 
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witnesses cannot be known until it is clear no witness is/was infected 

and/or doesn ' t infect someone else as a result of travel or 

participation in this case. The explicit and implicit bias that will 

be directed toward the accused is unmeasurable at this point and would 

not be determined until testimony is complete or until post trial 

investigation is conducted . However , this continuance can remove it . 

6 . Length of Continuance. The length is not unreasonable under the 

circumstances . I have not heard of a members trial being conducted 

during the Pandemic. I personally have had all members trials 

continued because of Covid , if initiated by the defense. If a vaccine 

is approved or there is a reduction in Covid cases that reopens the 

country before the new trial date , the defense is willing to reset 

earlier . 

7 . Prejudice to Opponent . There is no prejudice to the government to this 

request . 

8 . Moving Party Received Prior Continuance. There has been none. 

9. Good Faith of Moving Party . The defense is concerned about the health 

and safety of the accused , the defense team, the witnesses , and 

ensuring that decisions and testimony are not prejudiced by explicit or 

implicit biases caused by being compelled into court during a deadly 

pandemic where there is increased risk at the site of the trial , when 

some delay would remove all of those concerns . 

10 . Use of Reasonable Diligence by the Moving Party. The defense has 

used reasonable diligence upon seeing the spikes in the pandemic in the 

United States and Southern California specifically. 

11 . Possible Impact on Verdict . The impact on the verdict is grave . The 

evidence and decision making must be free and clear of explicit and 

Defense Motion to Continue - First - 6 
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implicit biases born out of pandemic and health concerns . All of us 

will be in a close environment and it is not safe . The commanders 

waiving of the 14 - day ROM exposes everyone in the court-room to death 

for a trial that will not be affected by a continuance to a future date 

wherein safety can be ensured . That will remove the inevitable pandemic 

taint of the verdict and testimony. 

Burden: The burden is on the defense. 

Phillip Stackhouse 

17 Served on the court and opposing counsel Tuesday , July 7 , 2020 . 
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Phillip Stackhouse 
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UNITED STATES 

V. 

Dexter K. Kunishige 

Sergeant 

U.S. Marine Corps 

NA VY-MARINE CORPS TRIAL JUDICIARY 
WESTERN JUDICIAL CIRCUIT 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

General COURT-MARTIAL 

Government Opposition to Defense 

Motion for a Continuance 

Article 140a, UCMJ 
Pleading/Exhibit Redaction 

Certification 

I hereby certify that all required redactions have been made to the attached documents per Alticle 140a, 
UCMJ, JAGINST 5800.7f, and Rule 7, WJC-NMCTJ. 

Signature 

Maj R.L. Chiriboga 
Print Name 

uly 2020 

Date 
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NA VY-MARINE CORPS TRIAL JUDICIARY 
WESTERN JUDICIAL CIRCUIT 
GENERAL COURT MARTIAL 

) 
) 

UNITED ST A TES ) DEFENSE MOTION TO RECONSIDER 
) RULING TO PRECLUDE 

vs. j GOVERNMENT M.R.E. 414 EVIDENCE 

) 
DEXTER K. KUNISHIGE ) 

Article 140a, UCMJ Pleading/Exhibit 
Redaction Certification 

Sergeant ) 
U.S. Ma1ine Corps ) _____ _________ ) 

I hereby certify that all required redactions have been made to the attached documents per 

Article 140a, UCMJ, JAGTNST 5800.7f, and Rule 7, W.JC-NMCTJ. 

Signature 

Ashley M. Robert 

Print Name 

11 September 2020 

Date 
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UNITED STATES 

vs. 

) 
) 
) 
) 
) 
) 
) 

DEXTER K. KUNISHIGE ) 
Sergeant ) 
U.S. Marine Corps ) 
------------ ___ ) 

DEFENSE MOTION TO RECONSIDER 
RULI1'G TO PRECLUDE 

GOVERNMENT .M .R.E. 414 EVIDENCE 

1 l September 2020 

Nature of Motion 

Pursuant to Military Rule of Evidence 414 and Rules for Courts-Martial 905(f) and 

906(h )( 13 ), the defense moves the court to reconsider its prior ruling allowing the government to 

use ce11ain e,·idcnce under M.R. E. 414. Specifically. the Defense asks the court to reconsider its 

ruling in regards to l(a)(i) and l{d)(i) in the Government"s M.R.E. 414 notice. 

J. Summary of Relevant Facts: Serg~ant (Sgt) Kunishige is cun-ently pending a rehearing frir, 

inter alia, allegations of sexual assault aggravated assault. sexual assault of a minor. possession 

of child pornography. solicitation of distribution of child pornography, obstruction ofjusfa:e. and 

adultery. 

The allegation originated in 2016 when Sgt Kunishige's then-wife made allegations of 

physical and sexual assault against her, as well as alleging that he had engaged in an inappropriate 

relationship with a person under years of age ( ). 

On 13 April 2020. the government provided notice of its intent to introduce certain 

evidence under M.R.E. 414.1 There was an Article 39(a) session in which the Defcnsc·s MIL 

was litigated. The court granted the Defense's motion in part and reserved ruling in part. On 21 

1 See enclosure 1. 

- I - Appellate Exhibit LXXXI (81) 
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July 2020. the court sent an email denying the Ddcn~e·s motil,n in rcgurJ to items I (a)(il: I (b)(i): 

, i(b)(ii): nnd l(d)(i) in the go\'crnmcnl°s 414 notice. The court supplemented its email with a 

3 fonnal oral ruling at a 39(a) session on 3 September 2020. In the c0u11·s oral ruling. pan of the 

4 analysis and conclusions of Jaw was the fact that the court was not av,:are of any evidence that 

.s \1,ould tend to discount or c.:ontradict  testimony and that the cou11 \.\·as not aware of any 

6 evidence that would call into question her credibility on these points. The court made it dear that 

7 the only e\'idence a,·ailable for these alleged incidents is  testimony but that the court was 

8 not aware of any1hing that would contradit:t her testimony. 

9 On 2 September 2020, the Defense received new evidence from the government. Included 

10 in the evidence was a transcript ofan interview with  and Las Vegas PD in Nln·cmber 2013. 

11 In this interview . is asked about her relationship with Sgt Kunishige and if it was sexual in 

12 nature. She gues on to deny any physically sexual relationship with Sgt Kunishige and when 

13 asked if she ever pcrfonned oral sex on him. she said no. She is asked about specific conuuct. 

14 including the oral sex desc1ibed in paragraphs I (a)(i) and l (d)(i) of the government notice. In 

15 response to such questioning, she gives consistent, repeated, and believable denials - so much so 

16 that she apparently convinced the assigned officers to ultimately close their in\'estigati0n. ( See 

17 enclosures 3 and 4) 

18 2. Discussion of the Law: 

19 M.R.E . .:l 14 pcm1its the admission of other instances of other ··sexual offenses" or acts of 

~o ··child molestation" in cases when the accused is charged with a sexual offense or an act of child 

.2 l molestation, respectively. The rule requires that (I) an accused be charged with a qualifying. 

22 offense; (2) the proffered evidence must be evidence of the accused's commission of a qualifying 

23 offense, and (3) the evidence must be relevant under M.R.E. 401 and 402.2 If those requirements 

24 ---------. 

25 2 Sec l '11i1ed Srmn 1 •. Su/0111011. 72 M ..I. 176. f 7<; l C.A..-\.f. 20 I 3 ). 
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are met. then the military judge must alsn cPnduct a :\1 .R.E. 4UJ balancing test. ' Pursuant to 

R.C./'v1. 905(t) the \ ·1ilitary Judge. upon the request of a pmiy. may rccnnsidcr a prior ruling. In 

the instant case. the Defense belie\'es the discovery provided on 2 Scptemhcr 2020 wan-ants 

reconsideration of the Military Judgc·s ruling as detailed belo\'.-·. 

3. Argument: 

Defense maintains its original argument from the MJL in that items I (a)(i): I (b)(i): 

I (b)(ii): and I (d}(i) should not be admitted because they arc conduct of which Sgt Kunishige was 

acquitted of in his first trial. While a prior acquittal is not a bar to the introduction of evidence 

under M.R.E. 414. the strength of the evidence offered, and its probative weight are still factors 

in detem1ining admissibility under M.R.E. 403.4 Defense maintains that these acts of alleged 

misconduct to not meet the M.R.E. 403 threshold. 

However. focu~ing on I (a }(i) ,md 1 (d )(i) specifically. Defense has previously stated that 

due to these two instances having lower probative value, the lack of con-uborating evidence for 

these allegc1tions, and the fact that Sgt Kunishige was acquitted of all of them. they should be 

excluded under the M.R.E. 403 balancing test. 

In the court's oral ruling on 3 September 2010, when addressing the lack of con·oboration, 

the cou11 stated that while it was understood that the only evidence was  testimony, her 

testimony ,vas sufficient and could alone, be enough for the fact finder to find by a preponderance 

of the e\'idence that these alleged acts occuned. 1l1e court later stated that ..  could be believed 

and there is nothing to directly contradict her;· or words to that effect. 

The Defense now has e\'idence that contradicts  testimony. specifically a prior 

statement she gave in November 2013 denying anything physically sexual in nature happening 

-----------

3 Id. at 179-80 

• See C11i1i d Sra1,·.1 , .. ! /,!ffi11i11111. 20 ! 8 L'CA 1 l:XlS 326. at "'I l - l 2 (N-tv1. Ct Crim .\pp. July 9, 2D I X) 
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sumc :son of interview had tahn place. and huJ pre\'iously re4uestcd discm cry related to that 

investigation. it was not until 2 September that the Defense was pro\'ided transc1ipts of that 

interview. which revealed the actual questions she was asked. and the denials she gave. This new 

e,·ic.lence directly calls into question  credibility on these points. specifically l (a)(i) and 

l{d)(i).  in her No\'ember 2013 interview explicitly tells the police that she had never 

pcrfonnec.l oral sex on Sgt Kunishige. the specific act in question. (Sec enclosure 4) 

Conclusion 

The M.R.E. 414 C\'i<lence th.it government seeks to admit. l(a)(i) and l(c.l)(i). are 

inadmissihle and Joes not pass the threshold of the M.R.E. 40.3 balancing kst. as  credibility 

on these two issues is directly called into question with the new discovery. There is now 

e\'i<lence before the court that thert· is lack of credibility and rnrmboration on  claims 

regarding these two alleged instances. 

14 4. Relief Requested: The defense respectfully requests the court rule tlwt items I (a)(i} and 

15 l(d)(i) are not admissible under M.R.E. 414. 

16 5. Burden of Proof and Standard of Proof: As the moving party. the burden of proof is 011 

17 the defense by a preponderance of the evidence. 

18 6. Evidence: 

J 9 Enclosure ( J ): Government M.R.E. 414 notice of 13 April 2020; 

20 Enclosure (2): BS 008988, First Page of  2013 Voluntary Statement 

21 Enclosure (3): BS 008999: Portion of  2013 Voluntary Statement 

21 Enclosure (4): BS 009004-005; Portion of  2013 Voluntary Statement 

23 7. Oral Argument: The defense requests oral ar1:,iument. 

24 

25 

. .j Appellate Exhibit LXXXI (81) 
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Dated 1his 11th da) of September 20~0 

A. M. ROBERT 
Captain. U.S. Marine Ctirp~ 
Defense Counsel 

***********************************************************•***************** 

I cert it~· thal I caused a copy of this document to be served on the Cou1i and opposing counsel 

this 11th day of September 2020. 

Dated this l J th day of September 2020. 

A. M. ROBERT 
Captain, U.S. Marine Corps 
Defense Counsel 
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NA VY·MARINE CORPS TRIAL JUDICIARY 

WESTERN JUDICIAL CIRCUIT 

GENERAL COURT·MARTIAL 

UNITED STATES 

VS. 

) 
) 
) 
) 
) 
) 
) 

Dexter K. KUNISHIGE ) 
Sergeant / E-5 ) 
U.S. Marine Corps ) ______________ ) 

Nature of Motion 

DEFENSE MOTION FOR 
APPROPRIATE RELIEF 

(COMPEL WITNESSES) 

11 September 2020 

This is a motion filed pursuant to Rules for Courts-Martial (R.C.M.) 701, 703, 905(b)(4), 

906(b )(7), and 1001, to compel the production of Officer (BS8979), 

Sergeant  and Detective of Las Vegas Metro 

Police Department (L VMPD). They are relevant and necessary for the Defense as they 

interviewed the complaining witness regarding the accused's charges in late 2013, and she 

repeatedly denied the allegations. The existence of a transcript of their interviews was not 

disclosed to the Defense until 2 September 2020, despite being specifically requested on 12 

January 2016. 

1. Summary of Relevant Facts 

a. Sergeant Kunishige is currently pending a rehearing for, inter alia, allegations 

of sexual assault, aggravated assault, sexual assault of a minor, possession of child 

pornography, solicitation of distribution of child pornography, obstruction of justice, and 

adultery. 

-1- Appellate Exhibit LXXXV (85 
1 of7 



b. The allegations in the current court-martial originated in 2016, when Sergeant 

2 Kunishige's then-wife made allegations of physical and sexual assault against her, as well as 

3 alleging that he had engaged in an inappropriate relationship with a person under years of 

4 age ( .). 

5 c. The allegations of an inappropriate relationship with  were previously 

6 investigated by L VMPD in 2013, and were closed when  denied the existence of a sexual 

7 relationship. 

8 d. On 12 January 2016, Sergeant Kunishige's defense counsel requested in 

9 discovery, "The investigation being conducted by Las Vegas Metropolitan Police Department 

Io as well as all investigator notes, interview logs, records of interviews, documentary materials, 

11 background checks, and agent or investigator notes not included in the final report." 1 

12 e. The Government provided a police report that amounted to two pages of 

13 summaries.2 

14 f. In April of 2020, while Sergeant Kunishige was pending a rehearing, NCIS 

15 engaged L VMPD to restart their investigation into Sergeant Kunishige. 3 

16 g. On 2 September 2020, the Government provided the previously requested 

I 7 materials.4 Beyond the summarized police report from 2013. were transcripts of  giving 

18 significantly more information and details than what was contained in the police report or CPS 

19 records. In addition to  mature language, the transcripts included questions about specific 

20 conduct and repeated, highly-believable denials. 5 

21 

22 

23 

24 

25 

1 Enclosure (I). 

2 Enclosure (2). 

3 Enclosure (3). 

4 Enclosure (3). 

5 Enclosure (3). 
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h. The Defense has never been able to ask  about specific acts of 

untruthfulness, including on cross-examination at the prior trial, the only time the Defense has 

spoken to her.  most recently declined to be interviewed by the Defense through counsel 

on 27 May 2020. 6 She has never been questioned about her prior denials to law enforcement 

in 2013. 

2. Issue Presented 

Whether law enforcement witnesses to the primary complaining witness previously 

refuting her current accusations are necessary to the Defense. 

3. Discussion of the Law 

Article 46, Uniform Code of Military Justice (U.C.M.J.), and the R.C.M. implementing 

the statute, set forth how witnesses will be produced for a court-martial. "The prosecution and 

defense ... shall have equal opportunity to obtain witnesses and evidence, including the benefit of 

compulsory process. "7 Upon timely submission by the defense of a request for witnesses, the 

U .C.M.J. requires the trial counsel to arrange for the presence of requested witnesses unless the 

trial counsel contends that witness' presence is not required under R.C.M. 703. 8 Upon such 

contention, the defense may submit the matter to the military judge for decision. 9 While there is 

no specific provision in the Constitution that provides for the defense to have a right to obtain 

evidence, a right of compulsory process has been read into the Sixth Amendment right to present 

a defense and confront witnesses. 10 

6 Enclosure (4). 

7 UCMJ art. 46 (2019); MANUAL FOR COURTS-MARTIAL, UNITED STATES, R.C.M. 703 (2019). 

8 MANuAL FOR COURTS-MARTIAL, UNITED STATES, R.C.M. 703 (2019). 

9 Id. 

10 Washington v. Texas, 388 U.S. 14 (1967). 
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8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

In determining the materiality of witnesses, military courts consider seven factors. 11 The 

factors considered in determining materiality are: I) the issues involved in the case and the 

importance of the requested witness to those issues; 2) whether the witness was desired on the 

merits or on sentencing; 3) whether the witness' testimony would be merely cumulative; 4) the 

availability of alternatives to the personal appearance of the witness such as depositions, 

interrogatories, or previous testimony; 5) the unavailability of the witness, such as that 

occasioned by non-amenability to the court's process; 6) whether or not the requested witness is 

in the armed forces and/or subject to military orders; and 7) the effect that a military witness' 

absence will have on his or her unit and whether that absence will adversely affect the 

accomplishment of an important military mission or cause manifest injury to the service. 12 

The right to offer the testimony of witnesses, and to compel their attendance, if 

necessary, is in plain tenns the right to present a defense, the right to present the defendant's 

version of the facts, as well as the prosecution's, to the member so it may decide where the truth 

lies. Just as an accused has the right to confront the prosecution's witnesses for the purpose of 

challenging their testimony, he has the right to present his own witnesses to establish a defense. 

This right is a fundamental element of due process of law. 13 Further, R.C.M. 703(g)(3) permits 

the subpoena of civilian witnesses. 

11 U.S. v. Allen, 31 M.J. 572, 610-11 (C.M.R. l 990) (quoting United States v. Tangpuz, 5 M.J. 426,429 (C.M.A. 
1978)). 

12 /d. 

13 Washington v. Texas, 388 U.S. 14, 19 (U.S. 1967). 
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Extrinsic evidence of a witness· prior inconsistent statement is admissible only if the 

2 witness is given an opportunity to explain or deny the statement and an adverse party is given 

3 an opportunity to examine the witness about it, or if justice so requires. 14 

4 4. Argument 

5 Without the officers' presence, the Defense will not be able to introduce  prior 

6 inconsistent statements should she deny the interviews occurred. Her prior inconsistent 

7 statements include repeated and believable denials when pressed by investigators, even to the 

8 point of telling her she would get in trouble if she lied to them. However, even after such a 

9 warning, she remained consistent in her denials of any sexual activity. These interviews 

10 included other information that would be helpful to the Defense, such as  motivation for 

11 trying to make herself look older and her stating Sergeant Kunishige actually rebuffed her 

12 advances. 

13 a. L VMPD Officer  

14 Officer asked  on 20 November 2013, if she was having sex with Sergeant 

15 Kunishige, to which she replied she was not. went further and told Officer  that 

16 Sergeant Kunishige pulled away from her when she tried to kiss him~ specifically rejecting 

17 her advances. 

18 a. L VMPD Sergeant  

19 At the time, Detective  was the primary detective investigating a relationship 

20 between  and Sergeant Kunishige. Officer  and Sergeant  notes state that 

21 detectives, plural, conducted the interview of 15 He also observed  family refusing to 

22 

23 

24 

25 

14 MANUAL FOR COURTS-MARTIAL, UNITED STATES, MIL. R. Evm. 613(b) (2019). 

15 Enclosures (3} & (5). 
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assist in the investigation, such as by not returning phone calls to assist in the investigation. 16 H 

2 will be necessary to rebut any assertions by her parents to the contrary. 

3 b. L VMPD Detective  

4 Detective  personally conducted the interview with on 20 November 2013, 

5 for Sergeant  In this interview,  makes repeated denials of sexual activity 

6 between her and Sergeant Kunishige. 17 

7 c. The witnesses should be produced. 

8 The witnesses are central to the issue of whether the underlying misconduct occurred in 

9 the case at hand. They are reliable, first-hand witnesses of the primary complaining witness 

10 previously denying her current accusations. Should  deny, not remember, or attempt to 

11 minimize her November 2013 denia 1, the Defense would need to call these witnesses to lay the 

12 foundation necessary to complete the impeachment. Given that this denial occurs only two 

13 weeks prior to end of the charged time period for Charge I: Specifications 1 & 2, her consistent, 

14 repeated, believa hie denial of any type of sexual activity with Sergeant Kunishige his both highly 

15 relevant and exculpatory. 

16 Their testimony is not available should  deny the interviews per M.R.E. 6 l 3(b), and 

17 refuses to speak to the Defense. At least Sergeant  and Detective  are still 

I 8 with the L VMPD and could be easily produced. Therefore, the witnesses are highly relevant and 

19 necessary, and their testimony would not be cumulative. The requested witnesses are available 

20 and are material to the presentation of the defense case and Sergeant Kunishige 's due process 

21 rights. The Defense needs to have the requested witness present and available to testify during 

22 the trial. 

23 

24 

25 

16 Enclosure (5). 

17 Enclosure (3 ). 
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10 

11 

12 
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14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

5. Relief Requested: The defense respectfully requests that the Court order the production of 

Officer  Sergeant , and Detective 

of Las Vegas Metro Police Department in 2013, to testify on the merits and during 

presentencing. 

6. Burden of Proof and Standard of Proof: Per R.C.M. 905(c)(2) the burden is on the 

moving party by a preponderance of the evidence. 

7. Evidence: The defense encloses the following in support of its motion: 

( 1) Initial Discovery Request dated 12 January 2016 

(2) 2013 LVMPD Police Report 

(3) Excerpts from L VMPD Case File with Transmittal Letter dated 2 September 
2020 

(4)  refusal to speak to Defense 

(5) Excerpts from Detective  Notes 

8. Argument: If opposed, the defense requests oral argument. 

 mber 2020. 

Major, U.S. Marine Corps 
Senior Defense Counsel 

****************************************************************************** 

I certify that I caused a copy of this document to be served on the Court and opposing counsel 

this 11th day of September 2020. 
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z~y ember 2020. 

Major, U.S. Marine Corps 
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1 

2 

3 

Phillip Stackhouse 

NAVY-MARINE CORPS TRIAL JUDICIARY 

GENERAL COURT-MARTIAL 

4 

5 

6 

7 

8 

9 

UNITED STATES, Defense motion to reconsider: 

10 

11 

12 

13 

14 

vs. 

Dexter Kunishige 

Sergeant, USMC 

Dr.  

ACCUSED 

15 The Accused moves the Court reconsider the previous motion to Compel 

16 the government to retain accused's expert consultant and possibly later 

17 expert witnesses previously requested and denied. 

18 RELIEF SOUGHT 

19 The defense moves this court to compel the government to retain the 

20 services of Dr.  Ph.D., as a defense expert consultant 

21 and possibly later expert witness in the field of forensic psychology in two 

22 areas: overly suggestively interviews. 

2 3 BURDEN OF PERSUASION AND BURDEN OF PROOF 

24 The burden of persuasion is on the defense and is by a showing of a 

25 preponderance of the evidence. 

2 6 BACKGROUND FACTS 

27 Around September 2, the defense was provided approximately 97 pages of 

28 case files from the Las Vegas Metropolitan Police Department. The entirety of 

Defense motion to reconsider: 

Dr.  
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1 this file is the investigation into some of the most serious allegations 

2 present in this case. Newly discovered in this file are the names of Las 

3 Vegas Police Department officers and detectives who had previously taken 

4 recorded statements from the accused, juvenile complaining witness, and the 

5  complaining witness. The file contains multiple and 

6 complete denials of several of the serious allegations made against the 

7 accused by the juvenile complaining witness, a high-pressure interview by two 

8 police detectives that contains suggestive and coercive questioning, 

9 information pertaining to significant  by the 

10 juvenile complaining witness which had been repeatedly treated by counselors, 

11 a transcript of the recorded interview of the juvenile complaining witness 

12 and the complaining witness, a handwritten statement 

13 by the complaining witness that contains newly 

14 disclosed information, evidence of potential additional statements of the 

15 accused taken by law enforcement, a warrant of a potential government witness 

16 that significantly omits exculpatory information to the point of being 

17 untruthful by omission, information about the that 

18 could have interfered with their ability to observe and recollect, among 

19 other things. 

20 Importantly, as it may pertain to the requested expert, the juvenile 

21 complaining witness makes new admissions about being 

22 

23 and denying any sexual activity with the accused); admits to 

24  and receiving treatment; and admits 

25 

26 

27 

28 

a harmful way to cope with emotional pain, intense anger and 

Defense motion to reconsider: 

Dr. 
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1 frustration, and intimat ions by the detectives t hat t hey observed previously 

2 undi sclosed social media messages. 1 

3 I n the newly disclosed transcript , the juvenil e complaining witness 

4 specifi cally denies i t kissing allegat i on; s exual activi ty in t he state of 

5 Utah; denies being plac es alone with him; denies staying at his house; denies 

6 engaging in sexual conversations; admits to some confusion about her sexual 

7 orientation at a young age (  i.e. the her age at the time of the 

8 i nterview); lied to the police officers about her age at the time of the 

9 interview conducted in 2013 saying she was  instead of  admits to trying 

10 to make herself loo k o l der than she is; denies sending pictures to the 

11 accused; admits to tell i ng the accused she was  years o ld the f irst t ime 

12 she met him; says tha t she only saw t he accused once or twice after the Utah 

13 camping trip; denies ever going to a hotel with the accused; denies the 

14 accused ever t ouched her i ntimate areas; 

15 

16 

17 

18 

19 

20 

21 

22 The offi cer then tells her that 

23 she will give the juveni le complaining witness the name o f a victim 

24 

25 

26 
1 While may bring a momentary sense of c alm and a rele ase of 

27 tension, it's usually followed by guilt and shame and the re t urn of painful emotions. 
Although life-threatening injuries are usually not intended, with comes 

28 the possibility of more-serious and even fatal self-aggressive actions . 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 In an email that was sent on around September 8, 2020 containing 

15 approximately hundred and 54 pages (including the previously provided 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

transcripts) there are police department notes that state the accused was 

interviewed in 2013 and it was recorded. We have yet to receive the content 

of that interview other than the fact the summary states that: 

I conducted. an interview with the suspect. He stated 

that he was told by the victim's family, his family 

and the victim that she was . He denies ever 

purposely sending photos of his penis to the victim. 

he stated that he does possess such photos however he 

has only sent them to his wife. He states that the 

phone he used to talk to the victim was ruined 

because he dropped it in a toilet. he states he last 

had contact with the victim approximately 1 week ago 

when she text him about a problem he was having. He 

Defense motion to reconsider: 

Dr. 
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1 

2 

3 

4 

5 

6 

7 

8 

stated that he helped her out briefly and nothing 

else was said. 

In the newly provided evidence, notes indicate a search warrant was 

served on Facebook and as a result several pages of conversations between two 

different accounts were provided and that no sexual pictures have been found. 

Witness/Evidence 

The defense will provide the evidence recently provided to support this 

9 motion. The evidence contains some personal information, therefore I want to 

10 ensure it is adequately protected for court purposes. Additionally, Dr. 

11  will testify. 

12 Legal Authority and Argument 

13 The defense is requesting that Dr. , Ph.D., be paid 

14 for by the government as an expert consultant and possibly later expert 

15 witness in the field of forensic psychology in accordance with Rules for 

16 Court-martial 703(d), Article 46, UCMJ, and applicable case law. 

17 In accordance with Article 46, UCMJ, "[t]he trial counsel, the defense 

18 counsel, and the court-martial. shall have equal opportunity to obtain 

19 witnesses and other evidence in accordance with such regulations as the 

20 President may prescribe.u This ensures that tt(j]ust as an accused has the 

21 right to confront the prosecution's witnesses for the purpose of challenging 

22 their testimony, he has the right to present his own witnesses to establish a 

23 

24 

25 

26 

27 

28 

defense. This right is a fundamental element of due process of law.' United 

States v. McAllister, 64 M.J. 248, 249 (C.A.A.F.2007) (quoting Washington v. 

Texas, 388 U.S. 14, 19 (1967)). 

An expert consultant is provided to the defense as a matter of 

[military and constitutional] due process, in order to prepare properly for 

Defense motion to reconsider: 

Dr. 
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1 trial and otherwise assist with the defense of a case. United States v. 

2 Lan gston, 32 M.J. 894, 896 (A.r.c.M.R.1991). 

3 The Court o f Appeals for the Armed Forces has determi ned that in order 

4 to require production of an expert consultant and possibly later expert 

5 witness, the moving party must establish: (1) the qualifications of the 

6 expert; (2) t he subject matter of the e xpert testimony; (3 ) the basis for the 

7 expert testimony; (4) the legal relevance of the evidence ; (5) the 

8 reliability of the evidence; and (6) whether the probative value of the 

9 testimony outweighs other consideration s . United States v. Boston, No. NMCCA 

1 0 200900157, 201 0 CCA LEXIS 59 , at * 6-7 (N-M Ct. Crim. App. May 11, 2010), 

11 Uni ted States v. Ruth, 46 M.J. 1, 3 (C.A.A.F. 1997 ) (quot i ng United States v. 

1 2 Houser, 36 M.J. 392, 397 (C.A.A.F. 1993 )). 

13 A. The qualification of the expert. 

14 Dr.  CV was previously provided to the court. 

15 B. The subject matter of the expert counsel and testimony. 

16 (1) On the elements: 

1 7 As said above, the accused has suffered from a 

18 a nd has been diagnosed with 

19 It cannot be disputed that risk- taking behavior , 

20 including acts li ke elevated rates of substance u se, thril l seeking, 

21 aggression, and risky sexual practices are common and identified symptoms of 

22 suffers of These symptoms are specifically recogn i zed by the 

23 National Institute of Health . It is so preva len t that in the newly released 

24 DSM-5, a new symptom criterion of reckless and sel f-destructive behaviors 

25 (E2) was recently added to posttraumatic stress disorder's diagnostic 

26 criteria , which is unsurprising given the well-established relation between 

27  and r isky behaviors .6 Again, recognized severity is linked to 

28 i mpulse control difficulties which may manifest as undel iberated r eckless 

Defense motion to r econsider: 
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2 

3 

4 

5 

6 

7 

8 

and /or self-destructive actions (reviewed in Moeller et al ., 2001 ) . Examples 

include substance use (James et al . , 2014 ) , risky sexual behaviors (Weiss et 

al ., 2014 ), and deliberate sel f -harm (Weiss et al ., 2015a ). Finally, a study 

on Veterans receiving indicated that a significant number 

of deaths were related to substance use,  and homi cide ( Drescher et 

al ., 2003 ). (hyperlinks active in digital copy) 

These i ssues do lead t o conditions that interfere with the a bility to 

for specific intent and are relevant on the merits. Dr.  wil l do a 

9 complete review o f the records, case, and evaluate the accused as well to 

10 assist the defense in f ormula t ing a defense. This review and evaluation takes 

11 several hours to conduct and more than several hours to evaluate and prepare 

12 a report for the defens e. 

13 Additionally , there is signif i cant wo r k to do on the mitigation case of 

14 the accused. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

(2) In mitigation and extenuation. 

Dr.  will review the entire d of t he 

accused, condu c t proprietary testing, i.e. testing access i s limi t ed to 

licensed psychologi sts , and conduct her own evaluation of the accused -

inc l udin g related contacts . 2 Cour t s a round this country mandate sex offender 

eva l uations - including federal court and most state courts. 3 This testing 

2 Examples included: intell igence indicato r {such as the Shipley or 
Weschsler Adult Intelligence Scale), a personality inventory (such as the 
Minnesota Multiphastic Personality I nventory), and a series o f other tests to 
indicate bizarre thought processes (such as the Rorschach Ink- Blot Test, 
Thema t ic Apperception Test, and Bender Gestalt Test). Additionally, I request 

3 https : //www . uscourts . gov/services - forms/sex-offense - specific
assessment - treatment - physiological - testing- p robation-supervised- r elease
conditions 
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1 takes several h ours to conduct and more than severa l hours to evaluate and 

2 prepare a report f or t he defense . The report, among other things will 

3 provide expert opinion on the probability of re-offending and the address the 

4 need 

5 

6 These tests cannot be conducted by counsel in the case as some requi red 

7 a license to obtain. Additi onal ly, the defense counsel cannot interpret the 

8 t est ing. Finally, the defense c ounsel cannot synthesize t he data when 

9 combined with reques ted intervi ews. 

10 

11 

1 2 

13 

14 introduced to the accused needs to be ade quatel y explored b y a forensic 

15 psychologist to determine the potential impacts the allegations may have h ad 

16 upon the juvenile compl a ining witness. I n other words , if found guilty , the 

17 accused would not be the sole perpet rator of the mental heal t h injur ies 

18 suffered by t he juve nile complaining witness. 

19 (3) Overly suggestive interview methods and transference. 

20 Based upon information and bel ief, the younger complaining wi tness has 

21 

22 

23 Ba sed upon information and 

24 belief the younge r complaining witness has been intervie wed by social 

25 services before , during, a nd after the allegations as well as law en f orcement 

26 at various ages. Based upon the newly provided evidence , t he court should pay 

27 particular attention to the nature the intervie w c onducted by the Las Vegas 

2 8 Metropolitan Police Department t o include t he suggestive language, the adult 

Defense mot ion t o reconsider: 
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1 

2 

3 

content, the t erms, the visuali zations, the lies told during the interview by 

th e offi cers , the aggressive nature of the interviewers, and the unrecorded 

exchanges with the Based 

4 upon informat ion and belief, the younger c omplaining witness was a lso 

5 intervie wed by some of the same aforementioned family members prese nt. 

6 As set out and supported b y f acts a nd case law i n the witness request 

7 submit t ed to the Convening Authority, in this case, the younger complaining 

B witness was alleged to have b een under years old at t he t ime the 

9 continuing allegation t hat spanned int o her later . There is no 

10 physic al i njury to the c omplaining witness . 

11 The younger compl a ining witness has stated t hat the accused ha s engaged 

12 in sexual activit ies with h er, physica lly assaul ted her, hel d her against her 

1 3 will, and has compelled her to do things based upon t hreats. At a minimum, 

1 4 over t he years, the compla ining witness ha s been interviewed by family 

15 members , police investigators, socia l wor kers, and l a wyers. Importantly now, 

16 we know tha t the juvenile complaining witness den ied al l of the a llegat i ons 

17 even in the f ace of a very aggressive interview by two experienced non -

18 forensic child examine r Las Vegas Metropolitan Police Department detectives. 

19 Ceci and Huffman (1997 ) cond ucted a r eview o f s tudies looking at the 

20 cognit ive and socia l condit ions tha t can i n fluence the a ccuracy of a child's 

2 1 response to interviews. Important ly in this regard, experts must look at 

22 characteri stics such as me tamemory ability (knowledge about the proce ss o f 

23 storing a nd ret rieving information), i n tellectual f unctioning, and 

24 t emperamen t . They al so looked at the children ' s age and demographic variables 

25 including ethnicity and socioeconomic sta tus (SES) as a f actor. They f ou nd 

26 

27 

28 

Defense motion to reconsider: 

Dr . 

Appellate Exhibit LXXXVII (87 
9 of 15 



1 that age was the best predictor - it is one of several that must be 

2 synthesized t oget her under a tota l ity of the circumstance s. 4 

3 I n this case, an expert i s needed due to the h ighly complex fi eld o f 

4 ove rl y suggestive interview techn i ques and the cognitive development of 

5 teenagers and sexual- t ransference . 5 Addi t iona lly , an expert is needed due to 

6 the span of the alleged a llegations made by the complaining witness beginning 

7 be f ore the age of  and now in to her la t e . With the history 

8 that ha s been p resent ed of th e c omp l aining witn ess, prior a llegations of 

9 we believe an expert c onsult a n t is 

10 necessary to und e rstand the dynamics of her all egations when compared with 

11 her prior h istory . 

12 Ceci and Huffman (1997) found in their l i terature review that the number of 

13 interviews and the l e ngth of the interval of time over which they we re 

1 4 conducted r esulted in the grea tes t level of suggestibil ity among children. 

15 Cec i and Huffman (1997) report tha t three main factors were found to increase 

16 the likelihood of f alse reports. Those are repea tedly interviewing a child 

17 with suggestive techni ques over a long period, telling the child that s omeone 

18 he o r she considers to be an authority (i.e . a parent ) said the event did 

19 happen, and a sking t he child to c reate mental ima ges o f an event tha t did not 

20 happen repeatedly. 

21 Bruck a nd Ceci (1999) emphasize that i nterviewe r bias i s a maj or f act o r 

22 

23 

24 

25 

26 

27 

28 

as well. When interviewe d by bias ed interviewers , Bruck and Ceci (1999) foun d 

4 Ceci, S. J., Huffman, M. L. C . (1 997 ). How s ugge s tible are preschool 
children? Cognitive and social factors. J ournal of the American Academy of 
Child & Adolescent Psychiat r y, 36(7), 948 - 958. 

s https : //www . ncbi . nlm . nih . gov/pmc/articles/PMC2921238/ . Further , sexual 
transference is not limited to therapists , but instead connects to someone 
who p rovides a safe place uf refuge , prov ides kind and caring counsel, etc . 
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1 

2 

that childre n often ma de inaccurate reports that were consistent with the 

interviewers' bias, even if the inte rviewer b ias cons isted of false beliefs. 

3 The nature o f h er allegations and al l prior statements need to be synthesized 

4 and assessed in context o f her background and h istory looking a t the 

5 psychopathology and development, c hild development, adolescent development, 

6 learn ing cognition, memory, and neuropsychology. 

7 Prior to being given the t ranscripts and the investigative notes taken 

8 in 2013, the defense was on ly provided with the general nature of the 

9 allegations against t he family member who sexually a ssault the juvenile 

1 0 c omplaining witness. Our forensic e xpert needs t o review the na ture and 

1 1 content of these allega t ions and compa red t he allegations agains t the accused 

12 with known psychological phenomenon like transference . 

13 It is not unusual in t reatment for patients to have fe e l ings for their 

14 therapis t s . On occas ion, a pa tient who is a sexual assault and/or abuse 

15 survivor will use sexualization a s a de fense mechanism. Whe n patients with 

16 abuse histories are decompensated, they mi ght fee l t ha t t heir sexuality is 

17 their only valuabl e part. Attempting to engage with the therapist on a sexua l 

18 level could be an attempt by the pat i ent to p l ease or placate the therapist 

19 or t o distract them from painful topics . The same can be very t rue f or 

2 0 individuals who provide counsel, support, and comfort for sex assault / abuse 

2 1 survivors , e.g. the big b r other relationship that t he accused had wi th the 

22 juvenile complaining witness. 

23 Synthesiz i ng all of thi s i nformation is incredibly important when we 

24 a re dealing with a teenaged complaining witness d ue to the lack of f ull 

25 development of t he frontal l obe (judgment, problem-solvi ng, consecutive 

26 reasoning, cons ecutive a na lysis ,. I nhibition and i mpulsivity, etc) with a 

27 histo ry o f abuse. 

28 
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1 Tak ing in to consideration the c omplaining witnesses history and 

2 background, and all of t he factors that would need to be e va luated from a 

3 forensic psychology framework, Dr.  wou l d assist us i n d e termining 

4 whether these allegations stern fr om errors in memory, suggestibility, deca y 

5 and memory , fusion of events, s exualized transference etc. 

6 For example, based upon information and belief, the complaining witness 

7 comes from a broken f amily, has a history of lying for secondary gain , and a 

8 h istory of poor judgment . These a re a ll considerations that a f orensic 

9 psychologist would t ake into consideration when applying science to the facts 

10 at hand . 

11 Dr.  will read all reports and rev iew the records , which contained 

12 statements by the complaining witness; review investigative note s, which 

13 contains statements by the compl aining witness; and review the DVD recordings 

14 of interviews. 

15 After completing these task s, Dr .  will assist the defense and 

16 preparing a very detailed cross- examination of the inves tigators and t h e 

17 c omplai ning wi tness and any other ident i fied witne sses by the prosecution. 

18 Additionally, based upon her r evi ew of the evidence through the l ens of 

19 forensic psychologist, Dr.  prepared a detailed report and will 

20 inform t he defense whether she can provide expert t estimony that would be 

21 relevant to the defense case. 

22 C. Basis for the expert. 

23 The expert would review t he witness stat ements, medi cal records, mental 

24 health records, conduct testing , conduct a n evaluation of the accused and 

25 interview witnesses as n ecessary. Additionally, Dr.  wil l consul t 

26 with counsel to deter mine i f t he defense theories are reasonabl e under the 

27 circums t a nces given the e vidence a vai lable . Final ly, Dr.  wi ll 

28 consult with the defense as to possible testimony on the meri ts 

Defense motion t o r econsider : 
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1 D. Legal Relevance of the evidence. 

2 Dr.  consultation will provide the defense with the expertise 

3 to understand the intricacies of forensic psychology - a skill set that 

4 requires decades of schooling and experience. At a minimum, the consultation 

5 will identify matters in mitigation and extenuation and Dr.  will 

6 advise of potential defenses to allegations on the charge sheet specifically 

7 any specific intent defense. 

8 It is not unique or uncommon that the defense should have an expert to 

9 investigate and possibly testify about rehabilitative potential or mitigation 

10 

11 

12 

13 

and extenuation. The court should review United States v. Cooley, 75 M.J. 

247, 255 {C.A.A.F. 2016) where the trial judge concluded that the necessity 

of an expert was apparent in "the need for psychiatric or psychological 

assistance to investigate, and if necessary, explain to the fact-finder 

14 issues that might properly bear on the accused's rehabilitative potential. 

15 This would include the accused's psychosocial background and current 

16 diagnosis." Cooley at 255. 0 (Emphasis added). This is logical because the 

17 

18 

19 

20 

21 

22 

23 

24 

defense attorney cannot render an opinion to the members about the mitigation 

and extenuation applied to matters like to the offenses - e.g. 

the defense attorney cannot say to the members: "(t)he accused has

as a result, his impulse control, risk-taking behaviors, and inhibitions are 

all affected and were contributing factors to the accused's misconduct." The 

expert can. 

Potential defenses to offenses are also present. This is a discreet 

issue from whether the accused can assist in his own defense or whether he 

25 was able to appreciate the difference between right and wrong at the time of 

26 

27 

28 

6 This case dealt with RCM 707 and Article 10, UCMJ - not expert 
witnesses - but the holding of the quote of the trial court is exactly the 
point of the original motion and this motion to reconsider. 
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1 

2 

3 

the allegations - instead, under the circumstances, could the accused form 

the specific intent, which is a required element of multiple offenses. See 

United States v. Burns, 19 C.M.R. 3, 7 (U.S. C.M.A. 1955) (holding a general 

4 instruction on mental deficiency as a basis for complete exoneration does not 

5 suffice to inform the court-martial members of the "important principle that 

6 mental impairment, less than legal insanity, might be considered" in 

7 

8 

9 

determining the degree of the offense committed by the accused) see also 

United States v. Carver, 6 U.S.C.M.A. 258, 19 C.M.R. 384 (1955) (holding that 

in specific intent crimes, like robbery, a mental impairment short of legal 

10 insanity is relevant in determining the appellant's ability to form the 

11 requisite intent.) 

12 E. The reliability of the evidence. 

13 Dr.  has been qualified as an expert of in the field and consulted in 

14 the field of forensic psychology on numerous occasions and is recognized in 

15 her scientific field. 

16 F. The probative value of the testimony outweighs other considerations. 

17 The probative value of Dr.  counsel and possible testimony 

18 cannot be overstated. She will provide expert counsel and possibly later 

19 expert testimony that will go toward elements of the allege offense that 

20 creates a defense for the accused. Again, Dr.  CV is attached, as 

21 is her fee schedule. The defense respectfully requests that Dr.  be 

22 initially authorized 30 hours for consultation time and travel to San Diego 

23 as needed. 

24 ORAL ARGUMENT 

25 The defense respectfully requests or argument. 

26 CONCLUSION 

27 The defense motion should be granted. 

28 
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14 
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Phillip Stackhouse 

A copy of this was served via email on 9/11 2020. 
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UNITED STATES MARINE CORPS 

NAVY-MARINE CORPS TRIAL JUDICIARY 

WESTERN JUDICIAL CIRCUIT 

GENERAL COURT-MARTIAL 

U N I T E D  S T A T E S 

v. 

DEXTER K. KUNISHIGE 
Sergeant 
U.S. Marine Corps  

GOVERNMENT MOTION FOR 

APPROPRIATE RELIEF- 

CONTINUANCE 

6 October 2020 

1. Nature of the Motion.  The Government hereby requests to continue the trial dates currently

docketed for 8-16 October 2020 to 12-17 October 2020. The Government requires this 

adjustment to the trial schedule in order to ensure the presence of 8 indigent witnesses, including 

the child victim.  

2. Discussion.  Per R.C.M. 906(b)(1), the military judge should grant a continuance upon a

showing of reasonable cause.  In evaluating “reasonable cause,” the military judge should 

consider whether more time is needed for either party to prepare for trial, the availability of 

witnesses, the length of the continuance, impact of the delay on the victim, and prejudice to the 

opposing party.  See e.g. discussion to R.C.M. 906(b)(1); United States v. Miller, 47 M.J. 352, 

358 (C.A.A.F. 1997).  

     During the month of September, the Camp Pendleton Trial Services Office coordinated and 

booked travel for 19 traveling witnesses. Of these 19 traveling witnesses, 8 witnesses, including 

the child victim , requested advance payments for travel due to their inability to initially 

fund the travel themselves, and to later be reimbursed by the Government. In particular, . has 

no disposable income and insufficient credit to make advance purchases on her own. Due to her 

financial situation,  is simply unable to travel without an advance travel payment.  

    By 24 September, Trial Services created, authorized, and approved all travel orders for the 

travelling witnesses, to include the aforementioned advance travel payments. On 4 October, the 

child victim, through VLC, informed Trial Counsel that she had not received her advance 

payment. On 5 October, the Trial Services Office confirmed that none of the 8 indigent traveling 

witnesses had actually received advance travel payments.  

Appellate Exhibit XCIII (93) 
Page 1 of 3



 2 

     Although the funding was approved and submitted for payment, the advance payments are 

currently stuck in the queue of the SABRS system. The Standard Accounting, Budgeting, and 

Reporting System (SABRS) is a computer-based information system designed to standardize 

accounting, budgeting, and reporting procedures for all general funds accounted for by the 

United States Marine Corps. When travel orders with advance payments are approved, these 

funding requests are then routed to SABRS.  The SABRS system then creates an obligation and 

sends it to the Defense Finance Accounting Service (DFAS) for actual payment.  On 1 October, 

the SABRS system became non-operational due to maintenance that is scheduled to last until 8 

October while accounts are being migrated from other systems.  Additionally, on 24 September 

all travel authorizations that were submitted with advances within the Defense Travel System 

(DTS) failed to advance beyond the commitment request stage before going to SABRS.  This 

error exacerbated the current delay on travel orders.   

Because the advance travel payments remain stuck in the SABRS queue, these indigent 

traveling witnesses will not be paid until at least the 8th, likely later.  Once the payment leaves 

the SABRS queue and routes to DFAS, it will take another 1 to 3 days for these travelers to 

actually receive funds.  Again, based on their financial circumstances, these witnesses are simply 

unable to travel until they receive advance payments.  Thus, due to the current issues with the 

SABRS system, the Government cannot insure that the 8 indigent witnesses will be able to travel 

to Camp Pendleton, California in order to testify on the currently docketed trial dates. 

 Due to the circumstances described above, the Government respectfully requests to 

continue this trial from Thursday 8 October, to Monday 12 October.  By continuing the trial four 

days, Government will be able to insure that the 8 indigent travelers are present to testify at trial.  

Specifically, the SABRS accounting system will be back online and the indigent witnesses will 

receive their advance payments from the Government, and allow them to execute travel.  Based 

upon the timeline described above, the Government anticipates that these indigent witnesses may 

still be in the process of traveling on Monday and Tuesday 12-13 October, when the parties are 

in the process of voir dire or other preliminary matters before the beginning of the presentation 

of the Government’s case. 

 Examining the Miller factors, the requested continuance is reasonable under the 

circumstances.  This is the Government’s first continuance request, and it is a request to continue 

trial by merely four days.  Regarding the availability of witnesses, the continuance is being 
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requested for exactly that reason—8 witnesses in this case will not be present for trial unless the 

requested continuance is granted.  The length of the continuance is extremely short—only four 

days.  Finally, there will be no prejudice to the Accused.  In Defense’s prior motion for a 

continuance—dated 7 July 2020—the Defense originally requested to continue this case until 19 

October 20.  Thus the continuance requested by the Government will still allow the Accused to 

proceed towards trial earlier than the Accused had previously requested.  Given the analysis of 

the Miller factors, the requested continuance is reasonable and should be granted.  

 
3.  Relief Requested.  The government respectfully requests the Court continue trial from 8-16 

October 2020 to 12-17 October 2020. 

 
4.  Burden of Proof.   The Government bears the burden by a preponderance of the evidence. 

 
5.  Oral Argument.  The Government does not request oral argument. 

 

                                            
              R. L. CHIRIBOGA 

Major, U.S. Marine Corps 
            Trial Counsel 
 
 
 
 
 

 
 
 

CERTIFICATE OF SERVICE 
 
A copy of this response was electronically served upon the Court and Defense on this date:  6 
October 2020. 

                                
R. L. CHIRIBOGA 
Major, U.S. Marine Corps 
Trial Counsel 
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NAVY-MARINE CORPS TRIAL JUDICIARY 
WESTERN JUDICIAL CIRCUIT 
GENERAL COURT MARTIAL 

UNITED STA TES 

vs. 

DEXTER K. KUNISHIGE 
Sergeant 
U.S. Marine Corps 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

DEFENSE MOTION 

Article 140a, UCMJ Pleading/Exhibit 
Redaction Certification 

I hereby certify that all required redactions have been made to the attached documents per 
Article 140a UCMJ, JAGINST 5800.7f and Rule 7, WJC- MCTJ. 
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UNITED STATES , 

vs . 

NAVY-MARINE CORPS TRIAL JUDICIARY 

GENERAL COURT-MARTIAL 

Defense Mo ion o Suppress and 
Continue in the Alternat ive 

11 Dexter Kuni hige 

12 Serge ant , USMC 

13 ACCUSED 

14 

15 The accused moves the court o exclude newly disclosed scacemen ts 

16 alle ed o have been m de y the ccused o h's t en wife,  on grou ds 

17 that such an order is are required in the interests of justice , the evidence 

18 is cumulative o he estimony of , Lhe statemen s viola e MRE 504, and 

9 he probative value is subs an ially outweighe by the prejudice effect un er 

20 the circumstances . Addit · onally , the evidence disclosed is improper under MRE 

21 404 , MRE 412 and violates the due process righ s of the accused. 

22 RELIEF SOUGHT 

23 The defense moves this court to s ppress the statements di sclosed by 

24 he government via email in the late evening of 10/6/2020 or to grant a 

25 reasonable continuance in this case based upon the newly provided evidence . 

26 BURDEN OF PERSUASION AND BURDEN OF PROOF 

27 

28 

Defense Motion to Suppress and Continue in the Al ernative - 1 
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1 wh·le there are some internal burden shifting aspects , t_e overall 

2 burden of persuasion is on the defense and is by a showing of a preponderance 

3 of the evidence . 

4 BACKGROUND FACTS 

5 The accused faces , inter alia , serious charges of sexual misconducc 

6 wi ha minor tha allegedly occurred over a period of years beginning at a 

7 tim before the alleged victim was  years old (or maybe slight ly unde r ) and 

8 sexual assault of his wife . 

9  became involved in the investiga i on of the accused in November 

10 2017 . During tha time hough the present has been in erviewed upwards 

11 of one-half dozen imes and has estified under oath on two occasions at the 

12 firs~ trial of the accused in 2018 - bo hon the meri sand at sentencing . 

13 was interviewed multiple times by inves i gacors and prosecutors before the 

14 firs trial and has been interviewed mul i le cimes by investigators (NCIS , 

15 RT I, and LVPD) a nd rosecu ors since he first trial in preparation of his 

16 trial and for charges in the State of Nevada . 

17 

18 

On Oc ober 6 , 2020 , the RI and the prosecutors 

interviewed , again ,  presumably in preparation for trial . During tha 

19 incerview , on che eve of trial , for he first ime she disclos e d a 

20 significant number of alleged statements allegedly made by t he a ccused 

21 he etofore nknown to the defens e . 

22 

2 

24 

25 

26 

27 

28 

The statemen t s not previously disclosed are highligh ed at Exhibi A to 

this motion or set out below . 

Witness/Evidence 

o Exh i bi t A: Pros e c u t ion 304( ) notice with high l i ghts 

o Th e defense i ncorp orates by reference the trial testimony of  

beginning at BS 001282 and 1692 that is part of he record of 

this trial . 

Defense Motion to Suppress and Continue in t he Al t erna i ve - 2 
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1 

2 

3 

o The defe se requests the production o to testify on chis 

motion . 

o The defense anticipates calling the accused IAW MRE 304 (f) (3) (Bl 

4 Legal Auth ority and Argument 

5 MRE: 304(f) : 

6 MRE 304(f) provides : 

7 

a 

9 

10 

11 

12 

13 

14 

15 

If the prosecu ion seeks co offer a statemen made by 

the accused or deriva ive evidence that was not 

disclosed be ore arraignment , the prosecution must 

provide timely notice to the military j udge and defense 

counsel . The defense may object at that time , and ~he 

mi itary j dge may make such orders as are required in 

the in erests of justice . 

The interests of justice require suppression in this instance . 

While we are not alleging the prosecutors engaged in gamesmanship in 

16 the d i sclosure , we are alleging that is engaging in gamesmanship i n he 

17 d i sclosure by both lying about he disclosure and doing so on he eve of 

18 trial. It would be impossible to believe that his e iphany of  after her 

19 several interviews and testimony just remembered such statemen s given to her 

20 abou  More likely she learned wha 

21 during the en ire first trial . 

o say by sitting in the gallery 

22 Under MRE 304(f) (1) , the defense objects under MRE 40 3 , ~04 , 406 , 412, 

23 413, 414 , and 50 4 , and all other applicable r ules and laws not specifically 

24 enumerated here . See Uniced Staces v . Bledsoe, 26 M. J . 97 (C . M. A. 1988) 

25 (ho lding that although there was a post arraignment di sclosure of pretrial 

26 sta ements made by t he accused to his examining psychia ris , the defense 

27 waived he i ssue by failing to reques t a continuance or other relief and by 

28 on y objecting on relevance grounds when the statemencs we re o f fered) . The 

Defense Mo ion t o Suppress and Continue in the Alternative - 3 
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1 defense requests the cour suppress he statemen~s or , in the a ternative, 

2 grant a continuance of 30-days . 

3 In cer ain circumstances, suppression of statements alleged to have 

4 been made by the accused is in "the interest of justice . " MRE 304 (fl (2). 

5 While the disclosure here did no happen during trial per se or during 

6 the cross - examination of t he accused, the disclosure here is o~ an incredibly 

7 significant , substantive type and the disclosure occurred on the eve of 

B rial . The trial court should fashion a fair solution to he late disclosure 

9 and the fair solution is suppression or , i n Lhe al ternative , a continuance of 

_Q 30 -days . United Sta es v . Palumbo , 27 M. J . 565 , 5 7 {A . C.M.R . 1988) (holding 

11 he military judge's ac ions in suppressing the sta ements that amoun ed o 

12 admissions were in " the interests of justice" in a case wheres atements were 

13 disclosed during trial . ) As the prosecutors are he proponents of the late 

14 discovery , he prism of fairness should be first looked tha through the 

15 defense lens . 

16 Again , assuming the prosec tors delivered he statement immediately to 

17 the defense when they learned of it - that assumed diligence does not change 

18 he fact that it was delivered on the eve of trial , that it con ains highly 

19 prejudicia evidence , hat it is the type of evidence tha will keep the 

20 accused off the witness stand as identified as a concern in United States v . 

21 Callara , 21 M. J . 259 , 260 (C . M. A. 1986 ) (ident ifying a statement not disclosed 

22 till he accused a lready esti led may have resulted i n him not testifying 

23 had the statement been disclosed , but the verdict on tha.t issue was upheld 

24 due to the s tatements impeachment use/value under MRE 613 . ) 

25 The nature of the sta t ements allegedly made by the accused are, in a 

26 word , damning and they should be suppressed due to t he late disclosure . If 

27 the court is inc ined to allow the prosecution to use the statements , the 

28 defense needs to re-work its defense strategy to ensure tha che accused ' s 

Defen s e Mocion to Suppress and Continue in he Alternative - 4 
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1 case is properly and competently defended . 

2 MRE: 504 

3 MRE 504 ( bl ( 1) provides: 

4 A person has a privilege during and after he marital rela ionship to 

5 refuse to disclose, and to prevent another from dl.sclosing , any confidential 

6 communica ion made to he spouse o he person while hey were arried and 

7 not separated a provide by law . (emphasis added) 

8 In this case , the accused was married to  from May 6 , 2016 through 

9 2018/2019 . The accused invokes the marital pr'vi ege to prevent from 

10 testifying about any confidential corrununicaLions made during che marriage . 

11 The ace sed and were no separated by law until sometime af er the 

12 completion of his first trial . 

13 MRE 504(b) (2) : 

14 The privilege may be claimed by the spouse who made he conununication 

15 or by the o her spouse on his or her behalf . The authority of the later 

16 spouse to do so is presumed in the absence of evidence of a waiver . The 

17 privilege will no prevent disclosure of the communication at he requesc of 

18 the spouse to whom the communication was made if that spouse is an accused 

19 rega dless of whether the spouse who made the conunun·cation objects to its 

20 disclosure . 

21 The accused has the right to claim the privilege under this rule as the 

22 spouse who made the communication. The accused specifically does not waive 

23 this pr~vilege . 

24 Exceptions to MRE 504 : 

25 MRE 504 (c) (1) : The is no allegation that the accused and his wife were 

26 engaged in illegal activity in which they jointly participated . 

27 Regarding the protected communications at issue, they are not associated with 

28 a with a crime against his spouse. 

Defense Motion o Su press and Continue in he Alternative - 5 
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1 MRE 504 (cl (2) (A) : The nature of the communicatior. ac issue have nothing to do 

2 with the proceedings in which the accused is charged wit a crime against the 

3 person or property of the corrun nications come well befor e the al l egation 

4 against  or are not associated with those offenses . 

5 The marriage was not a sham: 

6 MRE 504 (c) (2) (Bl : There is no allegation that the marriage of the accused and 

7 is a sham for the urpose of using the martial purpose . If the government 

8 asserts otherwise , the defense wil address i t in a reply brief . 

9 There are no importing issues in this case: 

10 MRE 504 (c) (2) (C) : There is no allegation covered by this exception in this 

11 case . 

12 The communications set out were confidential: 

13 MRE 504 (d) ( 3) : As used in this rule, a corrununication is "confidential " 

14 if made privatel y by any person to the spouse o the person and is not 

15 intended to be disclosed to third persons other than those reasonably 

16 necessary for transmission ot the communica ion . 

17 All of ~he identified communications were intended to be confidential , 

18 i . e . they were not intended to be disc losed to third persons . 

19 Moreover , i n marriage , itera ive processes of thought are shared , and 

20 not just conclusions and actions . For these reasons, the S preme Court long 

21 a go held that "marital communications are presumptively confidential .'' Blau 

22 v. United States, 340 U. S . 332 , 333, 95 L . Ed . 306 , 71 S . Ct . 301 

23 

24 

[1951) ; see Pereira v . United States , 347 U. S . 1 , 6 , 98 L . Ed . 435 , 74 S . Ct . 

358 (1954) ; Wolfle , 291 U.S . at 14 ; United Sates v . Byrd, 750 F . 2d 585 , 590 

25 (7th Cir . 1984) ; In re Grand Jury Investigation , 603 F . 2d 786 , 788 (9th Cir . 

26 1979) ; Caplan v . Fellheimer, 162 F.R.D. 490 , 491 (E . D. Penn . 1995) ; 1 Charles 

27 T . McCormick , McCormick on Evidence§ 80 , at 330 (5th ed. 1990) ; 8 

28 Wigmore , supra , § 2336 , at 648-56. Therefore, once the party asserting the 

Defense Motion to Suppress and Continue in the Alternative - 6 
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l marital communications privilege establishes the existence of a private 

2 communication be ween spouses who are not separated , the burden of production 

3 shifts to the opposing par y to overcome the presumption of 

4 confiden iali y . See Blau , 340 U. S . a 333- 34 (holding that a statement was 

5 protected by the mari al privilege where he Government failed to overcome 

6 the presumption of confidentiality) ; see also In re Grand Jury Investigacion , 

7 603 F . 2d at 788 (noting that because marital communications are presumptively 

8 confidential , it is "necessary for the party seeking o avoid the privilege 

9 to overcome the presum .:ion " ) (citing Blau , 340 U. S . at 333) ; Ca lan , 162 

10 F. R. D. at 491 (explaining hat since "all communications made during a valid 

11 marriage are presumed to be confidential . . 

12 obligation of overcoming thi s presumption ." ) . 

the opposing party has the 

13 MRE 504(c) (2) (A) analysis expanded . 

14 MRE 504 (c) (2) (Al deserves some additional comment due to the fact that 

15 the accused is alleged to have committed adu l te ry wi th  and perhaps others 

16 wherein could be considered a vie im of the crime of adul t ery ; a nd the 

17 accused is charged w"th assault and sexual assault against  as well . 

18 However , hese statemen s are al eged to have happened wel l before the 

19 allegations wherein  would be a vie im of the offense and/or do not pertain 

20 to offenses clearly agains his wife . See United States v . Pearce , No . NMCCA 

21 20 100110 , 2012 CCA LEXIS 449 , at *11 (N-M Ct . Crim . App . ov . 28 , 2012) . In 

22 other words , he communications recen ly disclosed nder MRE 304(f) notice 

23 and objec ed to by the defense and which are the s bject of the marital 

24 privilege exception may e of concern are communications to the spouse of the 

25 accus ed about matter which  is not the alleged victim. See United States v . 

26 Cade t , No . 18-00075 SOM , 20 18 U. S . Dist . LEXIS 128961 , at ' 8 (D . Haw . Aug . 1, 

27 2018) . Further , the offenses for which gover nment would s eek to introduce the 

28 confidential communica tions are in no way so closely related o the offenses 

Defens e Motion to Suppress and Continue in he Alternative - 7 
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agains the accused ' s spouse that the except'ons set for the in Military Rule 

2 of Evidence 504 (c) (2) (A) a ply . See Unic.ed States v . Kov1alewski , No . ACM 

3 36837 , 2008 CCA LEXIS 185 , at 6 (A . f . Ct . Crim . App . May 8 , 2008) . 

4 

5 

6 

7 

8 

9 

0 

11 

2 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

The Followi.g Information Was Not: Disclosed and Is Covered by the Mari al 

Privilege 

Chrono ogica ly in the s tatement provided by the prosecu ors (Exnibit A) 

after the accused and  were married on May 7 , 201 , she stated she beca.ne 

aware allegedly through conversations with the accused that he had 

previously da ed a girl named"- or " Further , the 

accused is alleged to have told he dated for a couple of y ars 

prior to his marriage to . {Exhibit A, paragraph 4) . The alleged 

communication occurred af er the ace sed was married to and is not 

relate to an offense were in the accused ' s spouse ( ) is/was a alleged 

vict:im . 

 alleged heir argumen s would be over finances , over the accused desire 

thac  exercise regularly , and his insistence hat he wold not love her 

anymore if she got fa . (Exhibi A, para raph 5). The alleged comm nica ion 

occurred after the accused was married to  and is no related to an 

offense were in he accused ' s spouse  is/was a alleged vie im . 

 alleges that she and the accused fought often about the accused sexual 

predilections and desires and that alleges the accused had a public show 

of masculinity and bravado, but was insecure about his body and penis size . 

 also alleges that the accused sea ed he wanted her to begin trying to 

date women so that she could introduce hem o hi upon his re urn from 

deploymen t and he could engage a nd hreesomes wi th  and her girlfriends . 

She further alleges that this information and indicated to her that it 

appear ed hat the accused wanted a polymorphous relationship . (Exhibit A, 

paragraph 6) . The alleged communication occurred a -ter the accused was 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

married to  and is not related to an offense were in the accused ' s spouse 

 is/was a alleged victim . 

 alleges that the accused instructed her to contact women via tinder , 

plenty of fish , and OkCupid (all dating site applications/website} to 

engage women . Additionally,  alleges that the accused instructed her to 

contact  and attempt to set up a date so he could have a threesome with 

 and . (Exhibit A, paragraph 7) . The alleged corrununication occurred 

after the accused was married to  and is not related to an offense were 

in the accused ' s spouse ) is/was a alleged victim . 

 alleges at one point , the accused informed of some other sexual 

desires . She alleges the accused informed her that he had Anal sex with  

prior to their marriage and that when he engaged in sexual intercourse with 

 she would squirt .  also alleges that the accused asked to have Anil 

sex with  upon his return from deployment and instructed her to watch 

videos online to learn how to squirt like (Exhibit A, paragraph 8) . 

The alleged corrununication occurred after the accused was married to and 

is not related to an offense were in the accused ' s spouse is/was a 

alleged victim . 

 alleges upon return from deployment , the accused asked her to perform 

oral sex on him as he drove back to Las Vegas , and this was a stated 

fantasy of the accused . (Exhibit A, paragraph 8 ( the second paragraph 8)) . 

22 The alleged corrununication occurred after the accused was married to  and 

23 is not related to an offense were in the accused ' s spouse is/was a 

24 alleged victim . 

25 Paragraph 1 through 6 , supra , referencing exhibit A, all contain 

26 statements or are based on statements made between the accused and  during 

27 the time of their marriage and each of these statements were intended to be 

28 confidential and private between husband and wife . 
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1 Throughou Exhibi A are included statements ha were allegedly made 

2 by the accused to  during allegations were in  is alleged victim of the 

3 actions of the accused , e . g . statements made o her by the accused during the 

4 alleged assault ands ateme nts made o her y he accused during the a lleged 

5 sexual assault. The s atemen s were previously disclosed and while the 

6 defense and the accused deny the statements iere made , ifs ch statements 

7 were made the defense concedes they would fall under one of the marital 

8 privilege excep ions . 

9 MRE 403 

10 The mili ary judge may exclude relevant evidence if its probative value is 

1 subs antially outweighed by a danger of one or more of t he following : unfair 

12 prej dice , confusing the ssues , mis eading the member s , undue delay , wasting 

13 time , or needlessly presenting cumula t ive evidence . 

14 Several of he matters for which che recently disclosed statements 

15 migh arguably be relevant will be estified to by pe~cipient wi nesses , e . g . 

16 it · s s spected that wi l l be providing direct tes timony of several of the 

17 sexual assault allegations . Admitting he alleged sta emen s of the accused , 

18 sta ements he denies making , is needlessly presenting cumulative evidence and 

9 is unfairly prejudicial to the accused in such a way th tits probative value 

20 i s substantially outwei hed by the danger of unfair prejudice . 

21 Additionally , uch of he disclosures about are no relevan and the 

22 probative value is substantially outwe"ghed by the danger of unfair 

23 prejudice . Specifically , the statements about squirting , he statements abou t 

24 working out , the body shaming s atements , he sexing wi h , and he 

25 consensual oral sex with traveling from CA o NV . 

26 

27 

These s tatements and others to be discussed on the record and others 

that may be i dentifi ed by the cour should be suppressed . 

28 MRE 404 

Defense Motion o Suppress and Continue in the Al ernative - 10 
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1 The new discl osures that discuss any alleged sexua l procliv i ties of the 

2 accused should all be suppressed . There is no relevant purpose other than to 

3 prove that on a particular occasion the person acted in accordance with the 

4 character or trait that might be shown through these disclosures , e . g . the 

5 threesome statements , the anal sex statements and oral sex in the car 

6 disclosure should all be suppressed . Again , these statements and others to be 

7 discussed on the record and others that may be identified by the court should 

8 be suppressed . 

9 Continuance 

10 Article 40 , Uniform Code of Military Justice (UCMJ) , 10 U. S . C . § 840 , 

11 provides : "The military judge . . . may , for reasonable cause , grant a 

12 continuance to any party for such time , and as often , as may appear to be 

13 just ." Under R. C. M. 906(b) (1) , the military judge is the only person with the 

14 authority to grant a continuance . The discussion of that rule advises that 

15 " (t]he military judge should, upon showing of reasonable cause , grant a 

16 continuance to any party for as long and as often as is just ." (Emphasis 

17 added) 

18 Factors in that decision include : (1) surprise , (2) nature of any evidence 

19 involved , (3) timeliness of request , [4) substitute of testimony or evidence , 

20 

21 

22 

[SJ availability of witness or evidence requested , [6) length of continuance , 

(7) prejudice to the opponent , [8] moving pa r ty received prior continuances , 

[9) good faith of moving party , (10) use of reasonable diligence by moving 

23 party , [ll] possible impact on verdict , and [12] prior notice . United States 

24 v . Miller , 47 M. J . 352 , 358 (C .A. A. F . 1997) . 

25 " [Al military judge should l i bera lly grant motions for delay as long a s it 

26 is clear that a good cause showing has been made ." United States v . Allen , 31 

27 M. J . 572 , 620 (NMCMR 1990) . Here, the Miller factors favor the Government ' s 

28 request for a continuance . 

Defense Motion to Suppress and Continue in the Alternative - 11 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

1 . Surprise. There can be no greater surprise than last-minute made up 

evidence of alleged statements by an accused offered by a hostile 

witness with an extraordinary motive to fabricate .  has been 

interviewed over one - half dozen times and testified under oath after 

watching the entire first trial of the accused . Heretofore , there has 

never been a mention of the type of evidence  now proffers . 

2 . Nature of Evidence . The nature of the evidence is highly prejudicial , 

i . e . the nature of the eviden ce is a confession or , at a minimum , an 

admission . 

3 . Timeliness of Request . The court was put on notice that the defense 

would be objecting to the evidence the day after the defense team 

became aware of the newly disclosed evidence and the court directed the 

briefing schedule . The request is timely . 

4 . Substitute Testimony or Evidence. There is a substitute for the 

evidence that is being proffered . Based upon knowledge and belief ,  

will testify to the relevant matters , if true , contained in the very 

recent disclosures . 

5 . Availability of Witnesses or Evidence Requested. There is no issue with 

the availability of witnesses or evidence . The case can be continued 

reasonably till witnesses are available ; however , the defense is asking 

for 30 - days minimum . 

6 . Length of Continuance. A continuance of 30 days is not uncorrunon in this 

jurisdiction or any other jur isdiction . 

7 . Prejudice to Opponent. There is no prejudice to the government to thi s 

reque s t . 

8 . Moving Party Received Prior Continuance. There has been a prior 

continuance to the defense . 

Defense Motion to Suppress and Continue in the Alternative - 12 
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2 

3 

4 

5 

6 

7 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

9 . Good Fa ith of Moving Party . The defense is asking in good faith . This 

request is timely and the length is needed to re - orient the en ire 

defense strategy as it pertains o a percipient government witness to 

ve y serious charges . Specifically ,  has made allegations of 

aggravate assault and sexua l assa lt against the ace sed . 

10 . 

11 . 

Additionally , she is providing some evidence that is bring used against 

he accused as i pertains to ; however, she is con rolling he 

narra ive due to the inadequa e inves igation in o he evidence she 

provided, e.g . she only provided screen shots or allowed pictures to be 

taken of her phone vice allowing a down load 01. her phone which would 

have permi ted meta-data o be collected and the images o be reviewed 

for alteration . While it may e easy or tempting co tell the defense 

o suck it u or to do more work after courc co prepare hac , of 

course , is the detrirnen of the other work , preparation , adequate rest , 

and set crial stra gy . For the government , this new evidence without 

the con inuance is an a solu e advan age o harm _he case of he 

accused . 

Ose of Reasonable Diligence by the Moving Par t y . The defense has 

used reasonable diligence i preparing bu needs more time to shift 

strategy and planning o deal with th's very powerful evide ce . 

Possible Impact on Verdict. The impact on he verdic is grave . 

A lowing a new confession o be introduced before the court undercuts 

the defense plans to impeach he credibili y o ~ii nesses , de ense 

plans to argue reasonable doubt , defense plans to conduct the 

anticipated direct and cross examinations of witnesses . 

Based upon all of che above , if he evidence is noc going to be 

suppressed , the defense needs a 30 - continuance in this trial to reorganize 

and replan the defense s trategy . 

Defense Motion to Suppress and Continue in t he Alternative - 1 3 
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1 

2 

Conclusio n 

All previously undisclosed statements that were served on he defense 

3 on 10/6/2020 should be suppressed . In che alternative , if he cour denies 

4 he suppression mo ion , he cou_ shou ld grant che defense a continuance of 

5 30 days o reorganize and develop a new defense strategy due to the 

6 disclosures. Again, hese are the types of disclosures tha could cause the 

7 accused o no take the stand in this case and that is an extraordinary right 

8 of the accused hat needs to be protected . 

9 

0 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

ORAL ARGUMENT 

The defense respec fully requests oral argument . 

Phillip Stackhouse 

A copy of his was served via email on 10 /9/2020 . 

Phillip Stackhouse 

Defense Motion to Suppress and Conti nue in the Alternative - 14 
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NA VY-MARINE CORPS TRIAL JUDICIARY 

WESTERN JUDICIAL CIRCUIT 

GENERAL COURT-MARTIAL 

UNITED STATES 

vs. 

Dexter K. KUNISHIGE 
Sergeant / E-5 
U.S. Marine Corp 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

DEFENSE MOTION FOR POST-TRlAL 
39(A) SESSION AND Ml TRIAL A TO 

POST-FINDING PROCEEDING 

4 December 2020 

Nature of Motion 

Pur uant to Rules for Courts-Martial (R.C.M.) 70 I, 915, and 1104 1 the defense moves 

this Court to direct a po Hrial 39(a) and to order a mistrial as to the proceedings that occurred 

post-finding due to a discovery violation that prev nted the defense from pre enting relevant 

facts to the Court, resulting in instructions on sentencing that improperly prejudiced ergeant 

Kuni hige. 

Good Cause for Filing 

Pursuant to R.C.M. 1104(b)(2) post-trial motions hould nonnall be filed not later 

than 14 days after receipt of the Statement of Trial Results.2 Ho ever, under R.C.M. 

1104(b)(2)(A) the Military Judge may extend such a filing time an additional 30 days for good 

cause. The defense submits that good cause exists in this case because the defense did not 

recei e the relevant discovery in this case until 5 November 2020, which was already more 

than 14 days after receipt of the Statement of Trial Results, which would ha e been 31 October 

24 1 M ANUALFORCO RTS- IART!AL, N!TED STATE , R.C.M. 701 , 915& ll04(2019) p1ereinafterR . . M. X ]. 

25 
2 The defen e received the statement of trial results on 17 October 2020. 

-1- Appellate Exhibit CXLVIII (148) 
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4 

5 
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7 

8 

9 

JO 

I I 

12 

13 

14 

15 

16 

17 

18 

19 

20 

2 1 

22 

23 

24 

25 

2020. An earlier version of this filing was submitted within 30 days of that date. 3 The court 

subsequently gave leave of the defense to amend its filing, to be submitted by 4 December 

2020. This is that filing. 

l. Summary of Relevant Facts 

a. Sergeant Kunishige had a Criminal Complaint filed against him in Clark 

County. Nevada on 8 July 2020.4 The allegations in that complaint are based on substantially 

the same conduct that was the subject of this general court-martial. 

b. On 4 August 2020 the defense requested of the government, among other 

things, ''[a]ny correspondence related to Sergeant Kunishige between any Department of 

Defense components and employees of the State of Nevada. This request includes, but is not 

limited to, any discussions as to jurisdiction over Sergeant Kunishige, coordination of 

prosecution, sharing of evidence, or discussions of immunity for witnesses."5 

c. On 14 August 2020 the goverrunent responded that ·'[t(he Government will 

provide any correspondence between the Government and Nevada law enforcement agencies 

which are relevant and necessary in the instant case. "6 

d. On 8 October 2020 Sergeant Kunishige 's court-martial commenced. 

e. On 16 October 2020 Sergeant Kunishige 's battalion commander signed a letter 

agreeing to deliver Sergeant Kunishige to the State of Nevada for trial related to the charges 

filed on 8 July 2020.7 This' Delivery Agreement" was not provided to the defense at this time. 

3 Please see Enclosures (2) & (3). 

4 Enclosure (l). 

5 The defense 4 August 2020 Discovery Request was Enclosure (6) to the Defense fotion for Appropriate Relief 
(Compel Discovery - Second) dated 19 August 2020. 

6 The government's 14 August 2020 Discovery Response Enclosure (7) to the Defense Motion for Appropriate 
Relief (Compel Discovery - Second) dated 19 August 2020. 

7 Enclosure (2) (hereinafter '·Delivery Agreement"). 

-2- Appellate Exhibit CXLVIII (148) 
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f. In the late evening hours of 16 October 2020, the members delivered findings , 

2 con icting Sergeant Kunishige of numerous charges. The Del i ery Agreement was not 

3 provided to the defense at this time. 

4 g. On 17 October 2020 presentencing proceedings were held for Sergeant 

s Kunishige. The Delivery Agreement was not provided to the defense at this time. 

6 h. During Sergeant Kunishige ' s unswom statement, he referenced the proceedings 

7 in the Ne ada and how these proceedings put him in a situation whereby he could not fully 

8 express the remorse that he otherwise would like to . Sp cifically, he stated "Because I am 

9 being prosecuted for the exact same charges in Clark County. Ne ada, I am in a position where 

Jo l cannot tell you all the things I would like to tell you regarding remorse. Other than to say that 

I I I am sorry for the pain that I ha e caused people. for the pain that r ha e caused an one I am 

12 truly son-y ."~ Despite the topic of charge in Nevada being brought up in open court the 

13 Delivery Agreement was not provided to the defense. 

14 1. He went on to de cribe three hurdles that he would have in his life prior to 

15 reentering society. including sex offender registration prosecution in Nevada, and a felony 

16 conviction. 

17 J. After his unsworn statement c.oncluded the Military Judge discussed with the 

18 parties whether a Talkington9-type instruction regarding ir1atters discussed during Sergeant 

19 Kunishige·s unswom statement was appropriate, and if so, what matters it should cover. 10 

20 k. The trial counsel argued that such an instruction was appropriate regarding the 

21 discussion of proceedings in Clark County as well as the potential for sex offender 

22 

23 

24 

25 

Enclosure (4) at 29:40. 

~ 73 M.J. 212 (C.A .A.F. 2014). 

10 Enclosure (4) at 43:43 . 

. 3. Appellate Exhibit CXLVIIJ: (148) 
Page 3 of 4 



II 
DocuSign Envelope ID: 25B7EAA8-79BB-41BF-' 1-95F021A6BE10 

registration. 11 Despite the topic of charges in Nevada being brought up again, the Delivery 

2 Agreement was not provided to the defense. 

3 I. The defense objected to such an instruction regarding the Clark County. Nevada 

4 charges, arguing that the Nevada charges were relevant because of their chilling effect on 

5 Sergeant Kunishige's ability to express remorse, and that impact was not speculative. 12 

6 Despite the government bearing the defense 's position on the Nevada charges, the Delivery 

7 Agreement was not provided to the defense. 

8 m. The Military Judge then stated that he believed such an instruction was 

9 appropriate for the reasons discussed in Talkington. because it is uncertain what other 

10 jurisdictions may do. 13 Despite the govenunent hearing the military judge's position related to 

11 the Nevada charges, the Delivery Agreement was not provided to the defense. 

12 n. The defense distinguished Sergeant Kunishige· s case by pointing out that it was 

13 known on the date of trial that Sergeant Kunishige had been charged. and that it was not about 

14 what may happen in the future. 14 Despite the government hearing the defense' s position on the 

15 Nevada charges, the Delivery Agreement was not provided to the defense. 

16 o. The trial counsel responded that ''at this point it is very speculative, Nevada is 

17 essentially holding off to see what the results of this trial are before they make any sort of 

18 prosecutorial decision. It's just as speculative as sex offender registry. Every state has 

19 different requirements, every state may view charges or contents of stipulations of fact, for 

20 example, different. Clark County, Nevada may very well decide, whatever the results of this 

21 

22 

23 

24 

25 

11 Enclosure ( 4) at 44:24. 

12 Enclosure (4) at 44:34. The defense did not object to the instruction as it related to sex offender registration, 
acknowledging that the case-law was clear as to that issue. 

13 Enclosure (4) at 45 :07. 

14 Enclosure(4) at 46:30. 
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trial are. to not move forward , so it is not as far al ng as to be concrete, it still remains quite 

2 speculati e. 15 The go emment made this argument despite the Deliver, Agreement being in 

3 either the prosecution's files the files oflaw enforcement authorities that have participated in 

4 the inve tigation of the subject matter of the charged offenses, or other files designated in a 

5 defense disco ery request that involved a specified type of info1mation within a specified 

6 entity. 

7 p. After some back and forth between the trial and defense counsel about how 

8 speculati e such a future proceeding was. the Military Judge noted that the Court was confused 

9 by the contentions of the parties as to what Nevada might do . 16 

Jo q . At no point during this di cussion did the trial counsel inform the ourt. or the 

11 defense, that the government had alread agreed and signed the paperwork, to e ·tradite 

12 Sergeant Kunishige to Nevada for the specific purpose of him being pro ecuted in state court. 

13 r. After taking a recess to d liberate on the i sue, the Military Judge decided to 

14 include the Talkington-type instruction regarding prosecution b the Stat ofNevada. When 

15 explaining his ruling, one of his reasons he put on the record was that "the Cou11 ees this i sue 

16 with respect to potential later prosecution as speculative by another jurisdiction." 17 

17 s. The Military Judge subsequently instructed the members consistent with hi 

18 ruling. 18 

19 

20 

21 

22 

24 

25 

15 Enclosure (4) at 48 :39. 

16 Enclosure (4) at 50 :34. 

11 Enclosure (5) at 05 :10. 

1 In relevant parl the Military Judge instructed ·· . . . sex offender registration requirements , the consequences 
thereof, or the potential for prosecutions in other jurisdictions. While the accused is permitted to address these 
matters in an unswom statement, these possible collateral consequences should not be part of your deliberations in 
arriving at a sentence." Enclosure (5) at I: 14: 15. 
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t. The members ultimately sentenced Sergeant Kunishige to 30 years confinement 

2 - significantly more than the 150 months (12.5 years) that the defense argued was appropriate. 

3 u. Sergeant Kunishige ' s court-martial was adjourned on 17 October 2020. 

4 v. The defense submitted its post-trial clemency matters on 27 October 2020. 

5 w. On 5 November 2020 the government provided the defense a copy of the afore-

6 mentioned Delivery Agreement. 19 

7 2. Issues Presented 

8 a. Whether the failure of the government to disclose the fact that they already signed an 

9 agreement to deliver Sergeant Kunishige to Nevada resulted in the Court providing improper 

JO sentencing instructions? 

11 b. Whether a mistrial as to the proceedings that occurred after findings is the only available 

12 remedy to correct improper instructions on sentencing that resulted from the government's; 

13 I. failure to di sclose relevant infonnation and: 

14 IL decision to make an argument that would have been undermined by a timely 

15 disclosure of the "Delivery Agreement"? 

16 3. Discussion of the Law 

1 7 a. Discove,y 

18 R.C.M. 701 governs the discovery of materials in the possession of military authorities. 20 

J 9 The standard. in relevant part, is whether the item is relevant to defense preparation. 21 Fu11her. 

20 trial counsel have an affirmative responsibility to "as soon as practicable'' disclose evidence 

21 known to the trial counsel, which reasonably tends to reduce the punishment an accused may 

22 

23 19 Enclosure (3). 

24 20 R.C.M. 70J(a)(2) . 

25 21 Id. 
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face.22 This is a continuing duty in that "[i]f. before or during the court-martial , a party discover 

2 additional evidence or material previously requested or required to be produced, which is subject 

3 to discovery or inspection under this rule, that party shall promptly notify the other party or the 

4 military judge of the existence of the additional evidence or material."23 The discussion to 

5 R.C.M. 701 (d) encourages trial counsel to make sure other government actors, including other 

6 Government counsel. are advised of their continuing duty to identify. preserve and disclose such 

7 materials .24 

8 The trial counsel must exercise due diligence in reviewing the files of other government 

9 entities to ascertain whether they contain discoverable material. 25 The scope of that due 

1 o diligence extends to the prosecution ' s files , the files of law enforcement authorities that have 

11 participated in the investigation of the subject matter of the charged offenses, or other files 

12 designated in a defen!;e discove,y request that involved a specified type of iriformation within a 

13 specified entity .26 

14 b. Unsworn Statements 

15 The C.A.A.F. has held that an accused unsworn statement is .. generally considered 

16 unrestricted. "27 However, 'the military judge had discretion to temper the unsworn statement 

17 

18 

19 

20 

21 

22 

23 

24 

25 

22 R .C.M. 701 (a)(6)(C). 

23 R.C.M. 70l(d). 

24 R.C.M. 70 l ( d) discussion (2019). 

15 United Srates v. Williams, 50 M.J. 436. 441 (C.A.A.F. 1999). 

26 Id. (emphasis added). 

27 United States v. Rosato. 32 M.J . 93. 96 (C.M.A. 1991 ). 
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with "appropriate instructions. ""28 In that case, the instructions must be ··tailored to the facts and 

2 circumstances of the case."29 

3 c. instructions 

4 In military justice, there is a preswnption that members follow the military judge's 

5 instructions.30 The importance of accurate instructions extends beyond findings to also include 

6 the sentencing phase.31 

7 d. A,fistrial 

8 A military judge may declare a mistrial when it is manifestly necessary in the interest of 

9 justice because of circumstances during the proceedings which cast a substantial doubt upon the 

10 fairness of the proceeding.32 A mistrial may be granted ··as to only the proceedings after 

I I findings."33 

12 The C.A.A.F. has held that a mistrial is an '· tmusual and disfavored remedy." 34 ' ·It should 

13 be applied only as a last resort to protect the guarantee for a fair trial or where the military judge 

14 must intervene to prevent a miscarriage ofjustice."35 "Because of the extraordinary nature of a 

15 mistrial , military judges should explore the option of taking other remedial action, such as giving 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

cs Talking/on, 73 M.J. at 217 (quoting Uni1ed Slates v. Barrier, 61 M.J. 482, 484 (C .A.A.F'. 2005)) (internal 
quotation marks omitted). 

19 id. (quoting United States v. Duncan, 53 M.J. 494, 499 (C.A.A .F. 2000) . 

30 United States v. Haverty , 76 M.J. 199, 208 (C.A.A .F. 2017) . 

31 See. e.g., United States v. Akbar, 74 M.J. 364, 40 l (C.A.A.F. 2015 ); United States v. Carter, 74 M.J. 204. 208 
(C.A.A.F.2015): United States v. Garner, 71 M.J. 430, 433-34 (C.A .A.F. 2013) . 

32 R.C.M. 915(a). 

i i Id. 

34 United States v. Short. 77 M.J. 148, 150 (C.A.A.F. 2018). 

35 Jd (quoting United States v. Diaz, 59 M.J. 79, 90 (C.A .A.F. 2003) and United States v. McFadden. 74 M.J. 87, 89 
(C.A .A.F . 20 15 )) (internal quotation marks omitted ). 
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curative instructions."36 "Absent evidence to the contrary, a jury is presumed to have complied 

2 with the judge's instructions."37 

3 4. Argument 

4 Due to the late discovery of evidence which would have undem1ined the government' s 

5 argument and supported the defense argument objecting to a sentencing instruction, the Court 

6 did not have all of the facts upon which to base a proper decision. While mistrials are 

7 disfavored, and curative instructions are the preferred remedy, the fact that this information 

8 was not disclosed until after trial, n1eans that a curative instruction is unavailable and a mistrial 

9 as to the post-findings proceedings is the only available remedy to the defense. 

10 a. The De/;ve,y Agreement should have been immediately disclosed to the defense. 

11 The government had an affirmative obligation to immediately disclose the Delivery 

12 Agreement to the Court and to the defense. It was in the possession of military authorities, and 

I ~ was relevant to defense preparation. Further, this exact type of information had been requested 

14 by the defense and the government had agreed to produce such relevant information. The 

15 government cannot claim ignorance as to its existence, as under Williams it is clear that they 

16 have an affirmative obligation to exercise due diligence regarding defense requested 

17 materials.38 

18 This document was relevant to defense preparation for multiple reasons. 

19 1. Sentencing Argument: 

20 

21 

22 

23 

24 

25 

36 Id. (quoting United Stales v. Ashby. 68 M.J. I 08, 122 (C.A.A.F. 2009)); see also United States v. Carter, 79 M.J . 
478, 482 (C.A.A.F. 2020). 

37 Carter. 79 M.J . at 482 (quoting United States v. Barron, 52 M.J . I, 5 (C.A.A.F. 1999)). 

38 Williams, 50 M.J. at 441. 
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It would have informed the defense that the government had already agreed to 

2 immediately deliver him to Nevada for trial, which could impact the confinement argument of 

3 the defense. 

4 For example, while nol knowing this information. one reason for the defense to argue 

5 for a lengthy sentence of I 2.5 years was that ergeant Kunishige may have preferred to spend 

6 more time in military confinement, to finish his courses and treatment programs. prior to 

7 potentially being paroled and then facing trial in Nevada. If the defense had the information 

8 that his extradition/delivery was already agreed to, and would therefore be imminent, it may 

9 have made more sense to argue for a shorter period of confinement especially if the agreement 

Io contemplated Artie le 14. UCMJ. which it doe . 

11 Of note, while the defense articulated its knowledge of future extradition was based 

12 upon a phone call with an Assistant District Attorney (and both parties) to the court during 

argument on entencing instructions to be given to the members (something the prosecutor 

14 called speculative) - the delivery agreement at issue provides ignificant information to the 

15 court and counsel : 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

1. A deci ion has been made lo utilize Article 14, UCMJ, ice the Interstate Agreement on 

Detainers Act (JADA); which significantly affects how Sergeant Kunishige ' s military 

sentence will be served. 39 

11. The Battalion Commander. and therefore the United States. has agreed to exercise 

discretion and cooperate with the tate of Nevada under Article 14, UCMJ. and Section 

0603 of the JAGMAN vice refusing and requiring and JADA process which would 

have benefited Sergeant Kunishige greatly. 

39 See U.S. DEP'T OF AVY, JAGTNST 5800.7F CH-3 , MA UAL OF THE JUDGE ADVOCATE G E ERAL (JAGMA 
sec. 0613 (30 Mar 2020) [hereinafter JAGMAN]. 
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2 

3 

4 

5 

6 

7 

8 

111. 

IV. 

V. 

It is a reasonable inference that a fugitive warrant has been issued or a request has been 

made by the State of Nevada for Sergeant Kunishige at the time the Delivery 

Agreement was signed; because there is no reason to sign a Delivery Agreement absent 

a fugitive warrant or request under the IADA .40 

It is a reasonable inference that either the prosecutors or the staff judge advocate were 

advising the Battalion Commander on this letter because she or he is required to consult 

a Judge Advocate.41 

While the defense has no personal knowledge. at this time, the prosecutors had the 

9 document, it is not an unreasonable inference since it was apparently sent to the Clark 

Io County District Attorney's Office and the prosecutors and NCIS were the ones 

11 communicating with that office in the past. 

12 2. Clemency. 

13 Second, knowledge of this infom1ation would have infom1ed the defense 's clemency 

14 submission, as his transfer to Nevada could have been used as justification to request 

15 suspension of some or all of his sentence. Of note. the defense did, in fact, request a reduction 

16 and suspension of the sentence to confinement in the clemency submission of Sergeant 

17 Kunishige. The convening authority response denied clemency and did not comment on 

18 confinement in contrast to commenting on the reduction in rank deferment request. The 

19 defense also submitted a supplemental clemency request as well, but the response is pending. 

20 However, in the initial clemency request, asking the convening authority to rely upon a counsel 

21 proffer vice having an actual exhibit that shows the imminence and certainty was important. 

22 

23 

24 

25 

40 See JAGMAN sec. 0605a-c. 

41 See JAGMAN sec . 0605a. 
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Regardless of the admissibility of such evidence, or how it was ultimately used, it was 

certainly relevant to defense preparation and should have been disclosed immediately. 

b. Without the Delivery Agreement. the defense was prevented from effectively countering 

the government ·s assertions regarding !he Nevada prosecution 

Not only did the government fail to disclose this relevant evidence. trial counsel argued 

a position that was significantly undermined by th is evidence, and the defense was unable to 

effectively rebut trial counsel's argument because of the government' s failure to disclose this 

evidence. When discussing the state of the Nevada prosecution, the trial counsel stated: 

·'at this point it is very speculative, Nevada is essentially holding off to see whal 
the results of this trial are before they make any sort of prosecu/orial decision. 
It's just as speculative as sex offender registry. Every state has different 
requirements, every state may view charges or contents of stipulations of fact, for 
example, different. Clark County, Nevada may very well decide, whatever the 
results of this trial are, to not move forward, so it is not as far along as to be 
concrete, it st;// remains quite speculati\ e."42 

This assertion mises multiple problems that were not apparent until the late disclosure 

of the Delivery Agreement. After reviewing the 16 October 2020 Deli very Agreement, it was 

not accurate to state that Nevada was "holding off,'' as the delivery agreement paperwork had 

been signed the day prior, presumably because Nevada had requested Sergeant Kunishige's 

transfer. 43 Had that agreement been disclosed to the defense when it was signed the defense 

would have been able to contradict the trial counsel's assertion. Further, it was not "quite 

speculative" as to what was going to happen, as the government had already agreed to deliver 

Sergeant Kunishige for the specific case in question, and to do so under Article 14, UCMJ. 

The prejudice associated with the government's failure to disclose the Delivery 

Agreement was exacerbated when they argued facts that were contracted by the Agreement. It 

42 Enclosure (4) at 48:4 1 (emphasis added). 

43 See JAGMAN sec. 0605a. 
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wa made worse when the Military Judge expressed confusion as to what e ada was doing 

2 with Sergeant Kunishige 's case - confusion that could have been significantly alleviated by the 

3 delivery agreement - and ultimately decided that the state court prosecution was speculative. 

4 Even if the trial counsel claim that they were unaware of discussion and the agreement 

5 to extradite Sergeant Kunishige, as go ernment representati es the ere required to exercise 

6 due diligence in accordance ith Wil/iams .~4 Further. even assuming that the trial counsel did 

7 not know until after the court~martial adjourned, they should have disclosed this information 

8 immediately to preserve Sergeant Kunishige s right to file a post-trial motion. Notably, the 5 

9 No ember 2020 email in which the Deliver Agreement v as ultimately disclosed indicates that 

10 the only party that needed to be informed of the Delivery Agreement was the defense, and that 

11 the other actors. including the trial counsel , were already aware. 45 

12 

13 

14 

c. The failure to disclose resulted in the Military Judge instructing based on inaccurare 

facts. 

The government failure to di close the Deli eiy Agreement to the Court and the 

15 defense. and then to make an argument that ould have been undercut b the greement, 

16 resulted in the Court giving an instruction that was based on inaccurate facts. Of note. the 

17 Talkington court, when upholding the mil itary judge' s instruction noted that ··nothing in the 

18 instructions complained f was an inaccurate statement of either the Jaw or the facts. "46 That is 

19 not the case here. The Military Judge. and the defense, through no fault of their own, did not 

20 have the complete facts because those facts\ ere in the sole pos ession of the government. and 

21 had not been disclosed . As a result of the government's failure. the Military Judge· 

22 

23 

24 

25 

4-4 Williams. 50 M.J . at 441 . 

45 Enclosure (3) was specifically addressed to the "Defense Team.'' while the trial counsel were included, along with 
the other members of the SJA 's office on the 'cc' ' line. 

46 Talkington. 73 M.J. at 218 (emphasis added). 
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instruction was factually inaccurate in that it spoke of ··potential" and ''possible" prosecutions, 

when in fact military authorities had already signed the Delivery Agreement to extradite 

Sergeant Kunishige for the sole purpose of prosecution by Clark County, Nevada. In fact. the 

Delivery Agreement specifically states that "(p ]ursuant to the references and in consideration 

of the extradition of Sergeant Dexter K. Kunishige, U.S. Marine Corps, to the State of Nevada 

for trial at the Regional Justice Center in Las Vegas, Nevada ... "47 The Delivery Agreement 

makes clear that on the date of sentencing, prosecution by Nevada was not "potential" or 

'·possible'' - it was a planned for and agreed to future event. 

d. A mistrial as to post:findings procee(f;ngs is the only available remedy. 

The time of the defense learning about the Delivery Agreement, in that it is after the 

conclusion of trial , means that the only available remedy is for the Court to declare a mistrial 

as to the post-findings proceedings and for a new presentencing hearing to be conducted. 

While mistrials are disfavored, and curative instructions are the preferred remedy, that remedy 

is not available after adjournment of the court-martial. Had the Delive1y Agreement been 

disclosed in a timely manner, this issue could have been addressed prior to the members being 

instructed. deliberating, and determining a sentence. However. the fact that the Agreement was 

not disclosed until 5 November. even thought it was dated 16 October 2020, has left a mistrial 

as to the post-findings proceedings as the only available remedy , 

5. Relief Requested: The defense respectfully requests that the Court direct a post-trial 39(a) 

session and order a mistrial for the proceedings that took place after findings . 

6. Burden of Proof and Standard of Proof: Per R.C.M. 905(c), the defense has the burden 

on any factual issues by a preponderance of the evidence. 

7. Evidence: The defense encloses the following in support of its motion: 

47 Enclosure (2) (emphasis added). 
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(I) Clark County Criminal Complaint 20CROl 1323 dtd 8 July 2020 

(2) CO HQBN ltr 581 I dtd 16 Oct 2020 (Delivery Agreement) 

(3) Deputy SJA email of 5 November 2020 

( 4) Trial Audio of 17 October 2020 - Fi le I 

(5) Trial Audio of 17 October 2020 - File 2 

(6) Clemency Request, Response, and Supplemental 

(7) Relevant Sections of the JAGMAN 2020 

8. Argument: The defense requests oral argument. 

13 ****************************************************************************** 

14 I certify that l caused a copy of this document to be served on the Court and opposing counsel 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

this 12/4/2020 
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NA VY-MARINE CORPS TRIAL JUDICIARY 

WESTERN JUDICIAL CIRCUIT 

GENERAL COURT-MARTIAL 

UNITED STATES 

vs. 

Dexter K. KUNISHIGE 
Sergeant / E-5 
U.S. Marine Corps 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

DEFENSE RESPONSE TO 
GOVERNMENT MOTION IN LIMINE 

(PRECLUDE EVIDENCE) 

15 May 2020 

Nature of Motion 

This is the defense response to the government's motion to preclude the defense from 

presenting certain items of evidence. The defense respectfully requests that the Court deny the 

government's motion and permit Sergeant Kunishige to present his defense as he sees fit. 

1. Summarv of Relevant Facts 

a. Sergeant Kunishige was tired, and convicted, of a number of offenses in 

September 2017. 

b. In October 2019 the Navy-Marine Corps Court of Criminal Appeals reversed 

the findings and sentence due to government discovery violations, and authorizing a rehearing. 

c. Sergeant Kunishige is currently charged, ;nter alia, with sexual assault of a 

child under the age of 16 on divers occasions, over a two-and-a-half year period. 1 He is also 

charged with child pornography offenses related to the same alleged victim during that same 

period.2 

1 Charge I: Specifications 3 & 4. 
2 Charge II: Specification, and Charge III: Specification. 

- 1- Appellate Exhibit: XII ( \ '1-') 
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d. No testimony or evidence has been offered or admitted on the merits in the 

cunent case. 

2. Discussion of the Law & Argument 

It is undeniable that the defense has a constitutional right to present a defense. 3 This 

can take many fom1s, from the compulsory production of witnesses, present evidence, and the 

right to confront witnesses called by the government. 4 

Mistake of fact as to age is an affinnative defense to offenses under Article 120b that 

allege the victim had attained the age of  years. 5 As with any mistake of fact defense, an 

accused must have reasonably and honestly believed that the child had attained the age of . 6 

The Military Judge' s Benchbook instructs on this defense as follows: 

"Mistake of fact as to age" means the accused held, as a result of ignorance or 
mistake, an incorrect belief that the other person engaging in the sexual conduct 
was at least  years old. The ignorance or mistake must have existed in the mind 
of the accused and must have been reasonable under all the circumstances. To be 
reasonable the ignorance or mistake must have been based on information, or lack 
of it, which would indicate to a reasonable person that ( state the name of the 
alleged victim) was at least  years old.[ ... ] 
The burden is on the defense to establish the accused was under this mistaken 
belief, by a preponderance of the evidence. A 11preponderance" means more likely 
than not. If you are not convinced by a preponderance of the evidence that, at the 
time of the charged sexual assault of a child, the accused was under a mistaken 
belief that ( state the name of the alleged victim) was at least  years old, the 
defense does not exist. Even if you conclude the accused was under the honest 
and mistaken belief that ( state the name of the alleged victim) was at least  
years old, if you are not convinced by preponderance of the evidence that, at the 
time of the charged sexual assault of a child, the accused's mistake was 
reasonable, the defense does not exist.7 

3 United States v. Bess, 75 M.J. 70, 74 (C.A.A.F. 2016). 
4 See id. at 75. 
5 UCMJ art. I20b(d)(2) (2012); R.C.M. 9160)(2). 
6 Jd (emphasis added); see United States v. Goodman, 7 0 M.J. 396, 399 (C.A.A.F. 2011). 
7 Military Judge's Benchbook, 3-45b-2. SEXUAL ASSAULT OF A CHILD (ARTICLE 120b). 
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The prong of reasonableness is an objective standard.· Evidence that other individuals 

2 believed that a child was at least  years of age can support the reasonableness of an 

3 accused ' s mjstake of fact as to age. 9 

4 The question of the relevance of specific defense evidence must be an wered in the 

5 context of the trial and the evidence already admitted. For the vast majo,ity of evidence, the 

6 defense is not required to inform the government what it wishes to present or commit to a 

7 defense pretrial. While there are some notable exceptions such as the prior sexual history of a 

8 witnes 10 or defenses such of lack of mental responsibility or alibi 11 the defense is generally 

9 not required to give advance notice of an intent to present certain evidence or defense. These 

Jo limited exceptions require notice in order to protect the pri acy interests of witnesses or to 

11 allow the government to effecti ely respond to a defense - t\vo concerns that are not present in 

12 the instant case. 

13 Accordingly, attempts to make blanket detenninations about the relevancy of evidence 

14 pretrial, before either side has presented any e idence is a largely specu lative endeavor. 

15 However, the items of evidence addressed in the government s motion are all potentially 

16 relevant to a defense that Sergeant Kurushlge may choose to present at trial. The government 

17 has cited no case or rule for the proposition that the defense can be precluded for presenting 

18 evidence that is potentially relevant to a legal defense. Furthermore, the government has not 

19 proven by a preponderance of the evidence that under no circumstances would this evidence be 

20 relevant. Instead they have assumed that the only way thls trial will proceed is in exactly the 

21 same manner as the previous trial. Given that we do not know how the evidence will unfold in 

22 the present t1ial it is premature to make nuanced rulings on admissibility pretrial. 

23 

24 

25 

8 Jd. 
9 See United States v. Carpenter 77 M.J . 285 287-88 (C.A.A.F. 2018); 
10 M.R.E. 412 addre a particular type of evidence that due to its intimate and personal nature, it admi ibility 
mu t be determined prior to trial , in a closed ession . 
11 R .C.M . 701(b)(2). 
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3. Relief Requested: The defense respectfully requests that the Court to deny th 

government s motion as premature and an impermissible attempt to restrict Sergeant 

Kunishige ' s constitutional right to present a defense . 

4. Burden of Proof and Standard of Proof: As the moving party, the burden of proof is on 

the government by a preponderance of the evidence. 12 

5. Argument: The defense will be prepared to offer oral argument should it attempt to offer 

any of the evidence in question. 

15th da of May 2020. 

A.~ 
Major U.S. Marine Corps 
Defen e Counsel 

***************************************************************************** 

I certify that I caused a copy of this document lo be uploaded to the W JC sbarepoint this 15th 

day of May 2020. 

1• R.C.M. 905(c); 906(b)(l3). 

z ay2020. 

Major, U.S. Marine Corps 

-4- Appellate Exhibit: XII 
Paqe 4 of 



GENERAL COURT-MARTIAL 
NA ,TY-MARINE CORPS TRIAL JUDICIARY 

WESTERN JUDICIAL CIRCUIT 

UNITED STATES ) 

) GOVERNMENT RESPONSE TO 
V. ) DEFENSE MOTION FOR 

) APPROPRIATE RELIEF 
DEXTER K. KUNISHIGE ) (Discovery) 
Sergeant ) 
U.S. Marine Corps ) 15 May 2020 

) 

1. Nature of Motion. This is the Government Response to the Defense Motion to Compel 
Discovery. The Government ha complied with all Defense requests for Items 4.(a)-(t) and (h)
G) of this Response. The Government respectfully requests this Comt deny the Defense request 
for Item 4.(g) of this Response. 

2. Burden of Proof and Standard of Review. Pursuant to Rule for Court Maitial (R.C.M.) 905(c) 
the burden of proof i with the Defense by a preponderance of the evidence. Further, a military 
judge's decisions regarding production rulings are reviewed for abuse of discretion. United 
State v. Stellato 74 M.J . 473 (C.A.A.F. 2015). 

3. Summary of Facts. Sergeant Kunishige is charged with violations of Articles 92 120 J 20b, 
128, and 134. On April 2020, the Defense submitted an initial discovery request to Trial 
Counsel. The Govenunent responded on 13 Ap1il 2020. These docmnents were provided in the 
Defense motion. 

4. Discussion. Taking each item in tum, the Government responds as follows: 

a. Probable Cause affidavit of 22 Jan 20 (iPhone 6): Provided. BS 8608-8612. 

b. Routing materials to San Diego Regional Computer Forensics Laboratory (iPhone 6): 
Provided. BS 8638- 8640. 

c. Command Authorization for Search and Seizure and any supporting affidavits of 14 Feb 20 
(Macbook Pro Laptop Computer): Provided. BS 8613-8618. 

d. Routing materials to San Diego Regional Computer Forensics Laboratory (Mac book Pro 
Laptop Computer): A Camp Pendleton NCIS examiner completed the analysis on the Macbook 
Pro Laptop. Therefore, no request was sent to the San Diego Regional Computer Forensics 
Laboratory. BS 8573 pertains. 

e. Notes from NCIS agents: The Government has complied with this request. Additional 
casefile and case agent notes provided in BS 8518-8572· 8573-8607. One additional set 
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U.S. v. Sergeant Dexter K. Kunishige, U.S. Marine Corps 

provided to Defense via email on 15 May 20; anticipated BS 8744. Of note, there were no 
handwritten notes from the interview with . The Government is in the process of requesting 
the records from the Las Vegas Police Department and will keep the Defense apprised. 

f. The following CDs: 

(1) DVD of photos ofXXXXIIII. (000820): Provided. BS 8491-85 17. 
(2) DVD of texts of . (00082 1): Provided. BS 8438-8457. 
(3) DVD of pictures from  (000828). Provided. BS 8479-8486. 
(4) DVD of vehicle photos (000830): Provided. BS 8383- 8431. 
(5) DVD of text messages of  (000832): Provided. BS 08380- 8382. 
(6) DVD of texts between . and (000833): Provided. 8366-8370. 
(7) DVD of interview with  (000834): Provided. BS 4059. The Govemment 

requested NCIS modify the format and will follow up with Defense. 
(8) DVD of google photos of (000835): Provided. BS 8487- 8490. 
(9) DVD of  interview (000836): Provided. BS 4065 (23 Dec 16 interview). 
(I 0) DVD of B1ig Audio CD 2 Track 4 (000840). Provided. BS 8737. 
(11) DVD of Brig Audio CD I Track 7 (000841). Provided. BS 8736. 

g. Complete report for incident referenced in the Child Protective Services files. The 
Government recommends this Court deny the Defense request. This is the first request by the 
Defense for these documents, and this request fails to state why the items are relevant or 
necessary. The summary provided by Defense in enclosure (3) of their motion only discusses 
potential allegations against other persons. The summary makes no mention of the accused. 

h. Interviews of  

( 1) l O Dec 16: Not recorded. Investigative Action (IA) provided at BS 6962-6964. 
(2) 23 Dec 16: Recorded and provided at BS 4065. Of note, the IA is dated 29 Dec 16, but 

the interview occurred on 23 Dec 16. 
(3) 23 Feb 17: Audio provided at BS 8732. 

i.  Service Record Book. Provided at BS 8654-8723. 

j. Forensic Image of iPhone 6: The Government has been working with the Defense to 
coordinate forensic copies of all electronics requested by the Defense, to include the accused's 
iPhone 6. These copies will be transported to a DoD facility in close proximity to the Defense 
expert for review. 

5. The Government has been in communication with Defense about scheduling a Defense visit 
to NCIS to view all evidence and casefiles. This review is currently scheduled for the afternoon 
of21 May 20. 

6. Relief Requested: The Government respectfully requests this Cou1t concur the Government 
has complied with all Defense requests for Items 4.(a)-{f) and (h)-(j) of this Response. The 
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U.S. v. Sergeant Dexter K. Kunishige. U.S. Marine Corps 

Government respectfully requests this Coun deny the Defense request for Item 4.(g) of this 
Response. 

7. Oral Argument: The Government requests oral argument in rebuttal. 

CARL TON.HARLY Digllallyslgnedby 
CARLTON,HARLYE.SOFtAMA 

~ YA. ~:11JJ£.Ul518·01'38 
.... •07'00' 

H. S.M. CARLTON 
Major, U.S. Marine Corps 
Trial Counsel 

CERTIFICATE OF SERVICE 

A tiue copy of this motion was served on the Court, Defense Counsel, and Victims' Legal 
Counsel for AS. via SharePoint and email on 15 May 2020. 

CARLTON HAR Digitally signed by 
• CARL TON.H A.RLYE.SOFIA 

A
L ~:Mo.ti.1s 18~2:15 .I- ·07'00' 

H. S.M. CARL TON 
Major, U.S. Marine Corps 
Trial Counsel 
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NA VY-MARINE CORPS TRIAL JUDICIARY 
WESTERN JUDICIAL CIRCUIT 

UN ITED STATES 

V. 

DEXTER K. KUNISHIGE 

SERGEANT 

U. S. MARINE CORPS 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

General COURT-MARTIAL 

Government Response to 

Defense Motion in Limine 

(M.R.E. 404(b) Evidence) 
Article 140a, UCMJ 

Pleading/Exhibit Redaction 
Certification 

I hereby certify that all required redactions have been made to the attached documents per Article 140a, 
UCMJ, JAGrNST 5800.?f, and Rule 7, WJC-NMCTJ. 

MICHEL.NATHAN.E 

j WARD 

Signature 

Nathan E. Michel 
Print Name 

15 May 2020 

Date 
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UNITED STATES MARINE CORP 
NA VY AND MARINE CORPS TRIAL JUDICIARY 

WESTERN JUDICIAL CIRC IT 
GENERAL COURT -MARTIAL 

UNITED STATES 

v. 

DEXTER K. KUNISHIGE 
SERGREANT 
U.S. MARINE CORPS 

I. Nature of Motion. 

GOVERNMENT RESPONSE TO 
DEFENSE MOTION IN LIMINE TO 

PRECLUDE M.RE. 404(b) 
EVIDENCE 

15 May 2020 

a. This is a response to llie defense motion in limine to preclude the Government from 

admitting evidence pursuant to Military Rule of Evidence M.R.E. 404(b). 

2. Statement of Facts. For the purposes of this response, the Government concurs with the 

defense's recitation of the facts. Additional facts are as follows; 

a. Victim  was exually assaulted by the accused over the course of several years from 

2013 to 2016. (Enclosure 3). 

b . During this time the accused maintained that he and . were in a relationship with one 

another. (Enclosure 3). 

c . The accused often used physical violence to impose hfa will upon (Enclosure 3). 

d. During one argument between the accused and  about the accused 's desire to have a 

"three-way," the accused punched  (Enclosure 3). 

e. During a separate incident, the accused slapped (Enclosure 3). 

f. On several occasions, the accused choked  to the point where she could not breathe. 

(Enclosure 3). 

g. According to , the accused appeared to derive pleasure from injuring  (Enclosure 

3). 
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h. The accused was previously manied to . Between November 2013 and April 

2014,  and the accused lived together in Joshua Tree, California. (Enclosure 4). 

1. During a visit to a hotel Las Vegas, NV, the accused choked  by placing his 

hands on her neck and squeezing, to the point where she could not breathe. (Enclosure 4). 

j. On 14 December 2016, the accused was under investigation for the sexual assault of  

and ., amongst other crimes. (Enclosure 5). 

k. On 14 December 2016, the accused was present at NCIS field office aboard Marine 

Corps Air Ground Combat Center (MCAGCC) Twentynine Palms, CA, in the presence ofNCJS 

Investigator  and NCIS Special Agent . (Enclosure 5). 

I. Pursuant to a command authorized search and seizure, the accused was directed to 

provide his iPhone 6S cellular phone to NCIS, and unlock the phone via fingerprint. (Enclosure 5). 

m. When ordered to unlock the phone, the accused placed multiple fingers on the phone in 

rapid succession in order to cause the phone to lock and prevent the access to data contained on the 

phone. (Enclosure 5). 

n. On 14 February 2020, NCIS obtained a command authorization for the search and seizure 

of the accused's Macbook Pro Laptop Computer. NCIS Investigative Computer Specialist ( ICS)  

 subsequently performed a forensic examination of that computer. (Enclosure 6). 

o. During the forensic examination of the accused's Macbook Pro Laptop Computer. ICS 

discovered two videos depicting  being sexually abused by the accused, including video of the 

accused penetrating  mouth with his penis. (Enclosure 6) 

p. During the forensic examination of the accused's Macbook Pro Laptop Computer, JCS 

 also discovered Apple instant messages between the accused and . These messages include 

discussion on 6 August 2015 by the accused of videos of  in his possession, including the following 

statements of the accused: 

7. ''Watching videos .. O of you .. O The ones of you giving me head .. Me fucking 

2 AP PELLA TE EXHIBIT XV\ 
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3. Discussion. 

you .. You dancing .. Your licking your lips and with the banana: · 

8. "Sony I' m kinda stroking it to your videos m .. " 

a. La v with respect to M.R.E. 404(b). 

"Evidence of a crime, wrong, or other act is not admissible to prove a person 's character in order to 

show that on a particular occasion the person acted in accordance with 1he character'" but may be 

admissible for other purposes such as pro ing motive, intent r a common plan. M.R.E. 404(b)(2). Thi 

" is a rule of inclusion rather than exclusion.'' United States v. Browning 54 M.J. 1, 6 (C.A.A.F. 2000). It 

permits admission of relevant evidence of other crimes or acts unless the evidence '·tends to prove only 

criminal disposition. ' Id.· .Pe United States v. Simon , 767 F.2d 524 526 (8th ir.) cert. denied 474 U.S. 

IO 13, 88 L. Ed. 2d 474, I 06 S. Ct. 545 (1985). "The evidence need not fit neatly into one of the 

categorie enumerated in Mil. R. Evid. 404(b) so long as the evidence is offered for some purpose other 

than to show the accused predispo ition or propensity to commit the crime.'' United States v. Acton , 3 

M.J. 330,333 (C.M.A. 1993). And there is "no requirement...that evidence introduced under [this rule] 

be evidence of a criminal act.'' United State v. Dairo 75 M.J. 867 871 (A.C. .A. 2016) . 

Motive" is '·that, hich incites or timulates a person to do an act." and as such '·it is a state of 

mind tending to show the basis for that individual's behavior.' United States v. Lips, 22 M.J . 679, 682 

(A.F.C.M.R. 1986), Pet. denied, 24 M.J. 45 (C.M.A. 1987). It 'comes into play before the actus reus. that 

i , why the criminal did the act." Jenkins, 48 M.J. at 598. It is "the reason someone engages in a course 

of conduct, not their reason for violating a statute." Dairo , 75 M.J. at 871. Evidence ofa motive maybe 

used" hen it shows "a common motive for both the uncharged misconduct and the charged offense," 

thereby strengthening the " inference of his having committed" the charged offense. Jenkins. 48 M.J. at 

598. 

Intent is "what the criminal meant to accomplish by the act.' Jenkins, 48 M.J. at 599. ''There is 

no requirement that the uncharged acts be identical to the charged act so long as there is sufficient 
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similarity to logically conclude that a s imilar intent existed.'' id. Intent evidence negates concepts of 

accident, inadvertence, or casualty. Id. 

Evidence is also admissible pursuant to M.R.E. 404(b) to prove the existence of a plan or modus 

operandi. United Stares v. Hyppolite, 79 M.J. 161 , 165 (C.A.A.F. 2019). The existence ofa common 

plan or scheme Lo commit misconduct by an accused, or that the accused had " pattern of behavior" is a 

relevant and admissible purpose. United Stares v. Johnson, 49 M.J. 467, 474 (C.A.A.F. 1998). Similarly, 

in United Stares v. Reynolds, 29 M.J. I 05, I 07 (C.M.A. 1989), the Court ruled it pennissible introduce 

evidence of a plan to prove "a common scheme, plan. or design ... The Court explained "the logical 

inference to be drawn from (the accused' s] similar acts was that he had worked out a system ro put his 

victim into an unsuspecting and vulnerable position whereby he could engage in sexual intercourse with 

or without consent.' ' id. at 110. 

When considering whether uncharged misconduct constitutes admissible evidence of intent under 

Rule 404(b), a military judge should consider ·'whether .. . [the accused's] state of mind in the 

commission of both the charged and uncharged acts was sufficiently similar to make the evidence of the 

prior acts relevant on the intent element of the charged offenses.'' United States v. McDonald, 59 M.J . 

426, 430 (2004). According to the CAAF, the relevancy of the other crime is derived from the accused's 

possession of the same state of mind in the commission of both offenses. The state of mind does not have 

to be identical, but must be sufficiently s imilar to make the evidence of the prior acts relevant on the 

intent element of the charged offenses. The link between the charged and uncharged misconduct must 

pennit meaningful comparison. 

For example, CAAF has affirmed a military judge's decision to admit the appellant's uncharged 

acts as evidence of intent. United States v. Hays, 62 M.J. 158 (C.A.A.F. 2005) . The appellant was charged 

with solicitation to commit the rape of a minor, and the government introduced numerous items of child 

pornography and explicit e-mails from the appellant's computer to demonstrate intent to commit the 

offense. 
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The standing test for whether ornot evidence will be permitted under M.R.E. 404(b) is found in 

Reynolds. Three prongs or standards must be satisfied. Id. at I 06. ' 'If the evidence fails to meet an one 

of these three standards, it is inadmissible. Id. at 109. First, the evidence must "reasonably support a 

finding by the court members that [the accused] committed prior crimes, wrongs or acts." Id. at 106; see 

United Stare v. Bender, 30 M.J. 815, 17 (A.C.M.R. 1990) and United States v. Castillo, 29 M.J . 145 

151 (C.M.A. 1989) (fact finder could "reasonably find by a preponderance of thee idence that the 

misconduct occurred, even if the judge himself would not make such a finding.' '). Testimon is 

"sufficient to satisfy the first prong ' of the analysis, including testimony. Browning, 54 M.J. at 6. 

Once it is detem1ined the evidence supports a reasonable finding that prior misconduct occurred, 

the court must conduct a rele ancy analysi . Id. at 106. The evidence must 'prov some is ue in 

conrro ersy:· Id. at 11 I . This is determined b the ·'similarity of the e:-.1rinsic offense to the offense 

charged.'" Bender 30M.J.at817· UnitedSrate v. P '>terson 20M.J.806 811 (N.M.C.M.R.1985). 

For this second Reynolds prong, ''[e]xtrinsic acts evidence may be critical to the establishment of 

the truth as to a disputed issue especially when that issue involves the actor's state of mind and the only 

means of ascertaining that mental state is by drawing inferences from conduct." United States v. Tanksley, 

54 M.J . 169, 176 ( .A.A.F. 2000)(quotingHuddleston \. United States, 485 U.S. 681 685 , 99 L. Ed. 2d 

771 , 108 S. Ct. 1496 (1988)) 

Finally, the court must conduct a M.R.E. 403 analysis: whether the probative value i 

substantially outweighed by the danger of unfair prejudice. Reynold 29 M.J . at 106. In conducting this 

balancing test, trial courts must consider several nonexclusive factors including: strength of proof of the 

prior act (e.g. a conviction, versus mere gossip); probative weight of the evidence; potential for less 

prejudicial evidence; distraction of the fact-finder; time needed for proof of prior conduct' tempora I 

proximity; frequency of the acts; presence or lack of intervening circumstances; and relationship between 

the parties. Unired State v. Wright, 53 M.J. 476 (C.A.A.F. 2000). 
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The case of nited State v. Hays. cited above. is instructi e to this ''third prong'' aoaly is. In 

that case, after being convicted of possessing child pornography and soliciting the rape of a child the 

accused appealed on grounds that the introduction of uncharged misconduct in the fonn of emails in 

which he solicited pictures of child pornography was improper. The evidence included emai ls and 

pictures from the appellant discussing and showing children and adults engaging in sexual activity. The 

defense objected under Military Rules of Evidence 401 and 403. The C.A.A.F. detennined that although 

the pictures and language in the e-mails were offensive, the court believed that thi was the nature of 

much of che evidence in cases involving child pornography. See United State v. Ga rot, 801 F.2d 1241 , 

124 7 ( l 0th Cir. 1986) (noting that defendants in child pornography cases unavoidably risk the 

introduction of evidence that would offend an average juror). The court determined that in light of the 

nature of the offense and the other evidence admitted, the prejudicial impact of the admitted exhibits did 

not substantially outweigh their probati e alue in demon trating appellant s intent and motive to solicit 

sex with a child. See United State i. Acron 38 M.J . 330,334 (C.M.A. 1993) (explaining that any 

prejudicial impact due to the ' shocking nature · of a pornographic video depicting incest was diminished 

because the same conduct was already before the court members). 

b. Misconduct wbicb the Accused was acquitted of at a prior hearing may still be 
admitted under M.R.E. 404(b). 

Defense specifically articulates that items l(d)(i), l(d)(iii), l(d)(iv), and l(e) of Enclosure ( l ) are not 

admissible as M.R.E. 404(b) evidence because the a cused was acquitted of charges related to those acts 

at che prior hearing. Defense offers no case law to support this proposition. Conversely, both the U.S. 

Supreme Court and the Court of Appeals for the Arn1ed Forces have reached the opposite conclusion. See 

Dowling v. United States, 493 U.S. 342, 344 ( 1990) (holding that evidence of a prior c1ime is admissible 

under F.R.E. 404(b) e en though the defendant was previously acquitted of those crimes and collateral 

estoppel does not apply); See United States v. Hicks, 24 M.J . 3, 9 (C.M.A. 1987); United States . 

Hutchins , 78 M.J. 437 , 445 (C.A.A.F. 2019). ln Hicks, the Court explained: ·'The general verdict of not 

guilty returned in criminal cases indicates that the prosecution did not prove every element of the charged 
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crime beyond a reasonable doubt. This is a higher standard than is required for the introduction of other

acts evidence under Mil.R.Evid. 404(b). Furthennore, an act does not ha e to result in criminal liability 

or even constitute a crime in order to be admissible under Mil.R.Evid 404(b)." Hicks, 24 M.J. at 9. 

(internal citations omitted). 

c. E\'idence that the accu ed as auJted  is admis ible under M.R.E. 404(b) (Items 
l(d)(i), l(d)(iii) and l(d)(iv) of Enclosure (1)). 

7. Charges involving  

Ac trial , the Government will sho that the accused raped and sexually a saulted  on multi ple 

occasions from 2013 to 2016. The accused did so by forcing  to be in a .. relationship" with him and 

that to maintain that relationship, he would often utilize pbysical force to intimidate  and force her to 

comply with his wishes. 1 

The testimony of  will reasonably support a finding that the acts occurred. Testimony of 

witnesses alone ma satisf tl1is first '"prong'' of the Reynolds factors . Any attacks on the credibility of 

 goes to the weight the fact-finder gives this evidence, no( its admissibility. Jt is the role of the fact

finder to evaluate the credibility of witnesse . 

Moving to the second Reynolds factor the Military Judge asks what fact of consequence is made 

more or less probable by the existence of this e idence. As described in United State. . Huddleston ci ted 

abo e evidence of extrinsic acts may be cri tica l to establishing an accused s state of mjnd. Here, the 

critical issue is whether the accused engaged in acts constituting sexual assault and abuse of  2 The 

accu ed' s moti e i that he wished to sexually gratify himself by engaging in sexual acts upon , and 

by obtaining child pornography from her. His intent in assaulting  physically was to make  

fearful and compliant, in order to allow him to facilitate committing sexual acts upon  and to induce 

her to provide him with pornographic images of herself. Furthennore, the accused had a continuous plan 

1 The use of the phrase "relationship" by the Government should not be misinterpreted to suggest consent by  
Rather, this i how the accused referred to the tatus of . and him elf. The Government will elicit evidence from 

. and other witnes es that the Accused often referred to as his girlfriend. See Enclo ure (1). 
2 Thus a stated in Enclosure (1). the evidence is offered as relevant to the charges involving  Charge 1, 

pecification I thru 4, Charge Il, Sole Specification and Charge m, ole Specification. 
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or scheme !Odo this. According to  his use of physical violence against her was often followed by 

instances of sexual assault. This occurred on multiple occasions, over an extended period of time. This 

was not an isolated incident or mistake on the part of the accused. Instead, it was a conscious plan: to 

keep an underage girl compliant and servile to his will, in order to satjsfy his own sexual desires. The 

accused's use of force-assaulting -was the manifestation of this plan. 

Finally, to analyze the third Reynolds factor, this evidence properly survives M.R.E. 403 analysis. 

Defense·s argument seems to suggest that the fact-finder at trial will be made aware of the accused's prior 

conviction. This is inaccurate. Defense's argument conflates the fact of the accused's prior conviction. 

with the facts that underlie the misconduct at issue. The Government is absolutely not intending to admit 

evidence of the accused's overturned convictions. Instead, the Government will introduce evidence, in 

the form of  testimony and other witnesses, which will prove by a preponderance of the evidence 

that the accused committed these acts, specifically: punching, strangling, and slapping The 

probative value of the evidence is not substantially outweighed by any prejudicial effect. 

8. Charges involving . and  

The same Reynolds analysis applied above in subparagraph 3(c)(i) of this motion also applies when 

evidence of the accused's assault of  is offered as admissible M.R.E. 404(b) evidence in order to 

prove Additional Charge I, Specification 1 and 2, and Additional Charge 11, Specification I and 2; that 

is-the assault and sexual assault of . and the assault of  ln Johnson, C.A.A.F. found that 

M.R.E. 404(b) evidence was admissible to allow the Government to offer evidence of an accused's sexual 

assault of his elder daughter as to prove his "pattern of behavior" to sexually assault his younger daughter, 

which was the charge at issue. Johnson, 49 M.J. at 474. In that case, the court analyzed the common 

factors between the uncharged and charged misconduct of the different victims in reaching its decision. 

id. Like in Johnson, the common factors in this case suggests that evidence of the accused' s assaults of 

 should be admissible as evidence of motive, intent, plan, and lack of mistake regarding the accused's 

assaults of . and  All three victims were assaulted by the accused during a time when the 
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accused was in a sexual relationship with each individual victim in question. Additionally, the assaults 

often occurred close in time to the accused 's attempt to gratify his own sexual desires. The commonality 

between the offenses against all three victims supporrs the admission of this evidence under M.R.E. 

404(b). 

d. Evidence that the accused strangled . is admissible under M.R.E. 404(b) 
(Item l(e) of Enclosure (1)). 

Evidence that the accused strangled  is admissible as evidence of motive. intent, and plan 

as to Additional Charge II, Specifications I and 2. The Government intends to introduce evidence in the 

form of . ' s testimony that she was previously strangled by the accused. The Government will not 

introduce evidence that this misconduct was litigated at a prior trial , as defense's motion suggests. This 

evidence survives Reynolds analysis. ' s testimony alone is sufficient to overcome the first prong 

and reasonably supports a finding that the act occurred. As to the second Reynolds factor, the facts at 

issue are whether the accused assaulted . and whether he assaulted  The same analysis 

applied above in subparagraph 3(c)(i) applies here. The accused had a motive of desiring sexual 

gratification. His intent was to obtain this sexual gratificatfon from the victims. His plan was to utilize 

physical violence-i.e. assaulting the victims- in order to make the victims compliant to his wishes, and 

thus obtain sexual gratification. That he did this on multiple occasions shows that he is not mistaken, and 

suggests it was a deliberate, intentional plan. Finally, the probative value of this evidence is not 

outweighed by the risk of undue prejudice. Again, the defense incorrectly conflates evidence of the p1ior 

heating with evidence of the underlying misconduct- the government is only seeking to introduce the 

latter. 

e. Evidence that the accused obstructed justice is admissible (l(f) of Enclosure (1)). 

Defense argues that Items l(f) and l(g) are not admissible because they were dismissed at the prior 

hearing by the military judge pursuant to R.C.M. 9 I 7. This argument is not supported by precedent. The 

Government's position is that the logic of Dowling and Hicks should apply to these charges. That is, just 
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because the charge was dismissed in a prior hearing does not mean the government is prevented from 

offering evidence of the underlying facts pursuant to M.R.E. 404(b). "[A)n act does not have to result in 

criminal liability or even constitute a crime in order to be admissible under Mil.R.Evid 404(b).'' Hicks, 

24 M.J. at 9. (internal citations omitted). 

7. Intentionally locking cellular phone 

Evidence that the accused .intentionally locking his cellular phone to avoid or impede a law 

enforcement investigation is admissible under M.R.E. 404(b) in order to show the accused' s 

consciousness of guilt and lack of mistake as to Charge I, Specifications I thru 4, Charge II, Sole 

Specification, Charge Tll , Sole Specification, Additional Charge I, Specifications I and II, and Additional 

Charge II, Specifications I and 2. That is, evidence of the accused locking his phone is admissible to all 

the charges related to ., ., . NCIS In vestigator  was present when the 

accused intentionally locked phone. Investigator  testimony is sufficient to establish a 

reasonable basis that this act occuned. Any impeachment by the defense will go to the weight of the 

testimony, not admissibility. The issues in question, under the second Reynolds prong, are whether the 

accused committed sexual assault and assault of the three named victims. The accused knew that his 

phone possessed potential inculpatory evidence of these crimes. That he attempted to Jock this phone and 

prevent law enforcement from accessing it is clearly evidence that the accused was conscious of his guilt, 

and the acts he committed were not isolated mistakes. Finally the probative value of this evidence is not 

outweighed by the risk of undue prejudice. Law enforcement agents often testify at trial to the 

investigative actions they take to investigate crimes. Here, Investigator  can testify that during 

the execution of a command authorized search and seizure, the accused prevented his phone from being 

accessed by locking it. There is nothing about these facts that will confuse or mislead the members. This 

evidence survives M.R.E. 403 analysis and is admissible. 

8. Contacting  through a third party 

Defense also opposes the admission of item I {g) on Enclosure (I). The Government withdraws its 
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notice regarding this evidence, and no longer intends to admit it at trial. 

f. Evidence that the accused possessed, received, and viewed videos of child 
pornography and that the accused solicited . to distribute videos of child pornography is 
admissible pursuant to M.R.E. 404(b) (Items 2(a) and 2{b) of Enclosure (2)). 

The accused is charged with the possession, receipt and viewing of pictures of child pornography and 

that the accused solicited  to distribute pictures of child pomography. 3 That the accused committed 

the same misconduct with a different type of media-video as opposed to pictures-is admissible under 

M.R.E. 404(b) as evidence of the accused ' s motive, intent, plan, and lack of mistake. 

The only precedent that Defense cites to preclude this evidence is United States v. Hills, 75 M.J. 350 

(C .A.A.F. 2016). 4 The logic of Hills simply doesn ' t apply to M.R.E. 404(b). The Hills decision was 

made regarding the admissibility of evidence under M.R. E. 413. M.R.E. 413 allows for the admission of 

propensity evidence in certain cases. Hills found that the admission of charged offenses as propensity 

evidence under M.R.E. 413, and the subsequent instruction on propensity evidence, was improper. Id. 

This case law simply doesn ' t apply to the evidence offered here under M.R.E. 404(b). Evidence offered 

under M.R.E. 404(b) is not propensity evidence, by definition: "evidence of a crime, wrong, or other act 

is not admissible to prove a person s character in order to show that on a particular occasion the person 

acted in accordance with the character." M.R.E. 404(b)(J). Instead, this evidence is offered to prove 

motive, intent, mistake, and plan . 

At trial , the government will introduce digital evidence seized from the accused that the accused 

maintained videos depicting s mouth being penetrated by the penis of the accused. Enclosures (6)

(7)  will also testify at trial that the accused utilized his cell phone to record  ' s mouth being 

penetrated by the accused ' s penis, and that the accused kept this video. Additionally, the Government 

will also introduce instant messages which occurred between  and the accused in which the accused 

references watching videos of , and masturbating while watching said videos. Enclosure (7). All this 

3 Charge IT and III, respectively . 
4 Defense ' s motion does not include a citation, but the Government infers that Defense is citing to United States v. 
Hills , 75 M.J. 350 (C.A.A.F. 2016) based on the context ofthe argument made. 
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evidence will be introduced by the Government, and will meet the initial Reynolds burden to provide a 

factual basis that these acts occurred. 

The accused's possession of videos of child pornography clearly speaks to his motive: he is sexually 

gratified by viewing said videos. This motive is obvious. In the messages between . and the accused 

he mentions masturbating while watching videos of  Enclosure (7). Likewise, his intent in the 

possession, receipt, viewing, and solicitation of these videos is clearly to utilize the videos to gratify 

himself sexually. That he possessed multiple videos suggests a plan to gratify himself utilizing this media 

and that the possession or solicitation was not a mistake. These videos were not possessed or solicited 

accidentally. The accused discusses his possession with  Finally, the probative value of this 

evidence is not substantially outweighed by the danger of unfair prejudice. 

4. Relief Requested. The government respectfully requests that. the Court deny Defense's motion. 

5. Burden of Proof. Defense, as the movant, bears the burden of proof to exclude this evidence, 

by a preponderance of the eyjdence standard. R.C.M. 905(c)(2)(A). At trial, as the proponent of the 

M.R.E. 404(b) evidence, the Government will bear the burden of proof that these acts occurred, by a 

preponderance of the evidence standard. 

6. Evidence. The Government provides the following supporting evidence: 

1. Enclosure (I): M.R.E. 404(b) Notice dated 13 April 2020; 
11. Enclosure (2): M.R.E. 404(b) Notice dated 4 May 2020; 
m. Enclosure (3): Results of Follow-Up Interview of  (#3630-3636); 
iv. Enclosure ( 4): Excerpt of testimony of  (#1329-1333); 
v. Enclosure (5): NCIS Investigative Action dated 5 April 2017 (#7032-7033); 
vi. Enclosure (6): NCIS Investigative Action dated 25 Mar 2020 (#7074-7075); 
vii. Enclosure (7): Excerpt of Apple instant messages (#007744). 

7. Oral Argument. The Government respectfully requests oral argument. 

N. E. MICHEL 

Major, U.S. Marine Corps 

Trial Counsel 
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CERTIFICATE OF SERVICE 

This motion was served upon defense counsel and the court electronically on 15 May 2020. 

N. E. MlCHEL 

Major, U.S . Marine Corps 
Trial Counsel 
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UNITED STATES MARINE CORPS 
NAVY-MARINE CORPS TRIAL JUDICIARY 

WESTERN JUDICIAL CIRCUIT 
GENERAL COURT-MARTIAL 

UNITED STATES 

V. 

DEXTER K. KUNISHIGE 
Sergeant 
U.S. Marine Corps 

GOVERNMENT OPPOSITION TO 
DEFENSE MOTION TO COMPEL 

(Defense Investigator) 

L5 May 2020 

L Nature of the Response. The Government hereby opposes the Defense motion to compel a 

defense investigator. Without providing any specific mis ing or incomplete investigative actions 

in this ca e, the Defense argues that investigative assistance is necessary .. due to complexity of 

i sues that defense will need to explore." Def. Mot. 2. This Defense argument is without merit. 

While the Defen e may have shown that an investigator woul.d be helpful to their case, the 

standard for production for an expe11 consultant is ··whether the assistance of the expe11 is 

nece sa,y for an adequate defense. R.C.M. 703(d)(2)(A)(ii) (emphasis added). Because the 

Defense has not shown why an investigator is necessary, their motion should be DENIED. 

2. Facts. 

a. On 21 April 2020, the Defense requested funding from the Convening Authority for 

.. Investigative Assistance. ' 

b. On 28 April 2020, the Convening Authority denied the Defense request. 

c. At the time of this filing, the Defense has not requested funding to conduct any site 

visits or to travel to conduct any witness interviews. 

3. Discussion and Analysis. 

The Defense has not shown why the assistance of a defense in estigator is necessary in 

this case. The Defense argues that they require an investigator because of ·'geographic 
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dispersion of alleged offenses, relevant witnesses, and civilian records across numerous 

jurisdictions and agencies; multiple necessary witness interviews; the time that has elapsed since 

the allegations arose, and voluminous document review and analysis the defense anticipates will 

result from such investigative efforts." Def. Mot. 2. This generalized list of pre-trial 

investigative actions does not provide the specific justification for a defense investigator. See 

United States v. Lloyd, 69 M.J. 95, 100 (C.A.A.F. 2010) (affinning the military judge's denial of 

a motion to compel expert assistance where the defense sought to ·'either rule out or present"' a 

theory but "did not specify what 'theory' they sought to present."). Most of the tasks on the 

Defense list are tasks that every trial counsel and defense counsel conduct (or should conduct) in 

every case. 

To the extent the Defense motion raises the mere possibility of assistance, they have not 

provided sufficient justification to compel expert investigative services. According to United 

States v. Bresnahan, 62 M.J. I 37, 143 (C.A.A.F. 200 I) (internal citations omitted), "an accused 

is entitled to an expert's assistance before trial to aid in the preparation of his defense upon a 

demonstration of necessity." "Necessity" is more "than a mere possibility of assistance from a 

requested expert'' Id; see also United States v. Lloyd, 69 M.J. 95, 99 (C.A.A.F. 20 l 0) ("(t]he 

defense' s stated desire to 'explor[e] all possibilities, however, does not satisfy the requisite 

showing of necessity."). The accused must show a reasonable probability exists both that ( I) "an 

expert would be of assistance to the defense'' and (2) ·'that denial of expert assistance would 

result in a fundamentally unfair trial." Bresnahan, 62 M.J. at 143. To show that an expert would 

assist the Defense, the Defense must show"( 1) why the expert assistance is needed. (2) what the 

expert assistance would accomplish for the accused, and (3) why the defense counsel are unable 
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to gather and present the evidence that the expert assistance would be used to develop." United 

States v. Freeman, 65 M.J . 45 I, 458 (C.A.A.F. 2008) (internal citation omitted). 

Repeatedly, CAAF has drawn a sharp distinction between necessity and helpfulness and 

concluded that an accused's trial is not fundamentally unfair simply because the Government did 

not pay for an expert to screen or evaluate evidence. See, e.g., Freeman. 65 M.J. at 459 

(affirming the military judge's denial of a motion to compel expert assistance where. '·[a]lthough 

it is by no means clear that the expe11 would add anything that could not be expected of 

experienced defense counsel, we also accept arguendo that Appellant's counsel could benefit 

from the consultant's assistance.''); United States v. Bresnahan, 62 M.J . 137, 143 (C.A.A.F. 

2005) (affirming the military judge·s denial of a motion to compel expert assistance while 

accepting. arguendo. that the expert in question ··possessed knowledge and expertise in the area 

of police coercion beyond that of the defense counsel and that the defense counsel could benefit 

from his assistance."). While it may be helpful to have the assistance of an expe11 to 

confidentially investigate this case, the Defense has failed to provide evidence that such 

assistance is necessary to its preparation of the Defense. The Defense has provided no evidence 

that it would be unable to gather the evidence it desires without an investigator other than their 

assertion that the Government has "already received the investigative advantage of utilizing 

investigative reports from .. :· multiple law enforcement agencies. Def. Mot. 2. This Defense 

argument overlooks the fact that the Defense has access to those same investigative reports. 

The Government has investigators, not confidential investigators. Every relevant 

investigative action taken by the Government in this case either has been, or will be, documented 

and turned over to the Defense. The Defense has the same resources as the Government in this 

regard. While the Defense is entitled to their own opinions about the facts (facts they already 
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have), they are not entitled to their own facts . If the Defense believes there are missing or 

unknown relevant facts , the Government encourages the Defense to notify the Government so 

that law enforcement may uncover the truth. Notably, the Defense motion does not cite to a 

single case wherein a Court compelled a defense investigator on the basis they advance here: a 

generalized list of investigative actions that have either 1) already been completed by law 

enforcement, or 2) are pre-h·ial tasks trial and defense counsel conduct on nearly every case. 

For these reasons, this Court should DENY the Defense motion to compel. 

4. Evidence. In addition to the evidence offered by the Defense in their motion, the 

Government requests the Court consider the following: 

a. Encl. I: Trial Counsel Endorsement on Defense Request dtd 22 April 2020. 

5. Relief Requested. The Government respectfully requests that this CoUI1 DENY the Defense 

motion to compel. 

6. Burden of Proof. The Defense bears the burden by a preponderance of the evidence. 

7. Oral Argument. The Government does not request oral argument based on the written 

pleadings. If the Defense raises any new arguments during the motions session, the Government 

respectfully asks for permission to respond. 

R. L. CHIRIBOGA 

Major, U.S . Mruine Corps 

Senior Trial Counsel 
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CERTIFICATE OF SERVICE 

A copy of this response was electronically served upon the Cow1 and Defense on this date: 15 
May 2020. 

R. L. CHIR.IBOGA 

Major, U.S . Marine Corps 

Senior Trial Counsel 
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UNITED STATES MARINE CORPS 
NA VY AND MARINE CORPS TRIAL JUDICIARY 

WESTERN JUDICIAL CIRCUIT 
GENERAL COURT-MARTIAL 

UNITED STATES 

v. 

DEXTER K. KUNISHIGE 
SERGREANT 
U.S. MARINE CORPS 

I. Nature of Motion. 

GOVERNMENT RESPONSE TO 
DEFENSE MOTION IN LIMINE TO 

PRECLUDE M.R.E. 404(b) 
EVIDENCE 

IO June 2020 

a. This is a response to the defense motion in limine to preclude the Government from 

admitting evidence pursuant to Military Rule of Evidence M.R.E. 404(b). The Government does not 

oppose defense's motion. The Government withdraws paragraph h) of its M.R.E. 404(b) notice of 13 

April 2020, and no longer intends to offer this evidence. 

7. Oral Argument. The Government does not request oral argument. 

 
N . E. MICHEL 

Major, U.S. Marine Corps 
Trial Counsel 

CERTIFICATE OF SERVICE 

This motion was served upon defense counsel and the court electronically on IO June 2020. 

N. E. MICHEL 

Major, U.S. Marine Corps 

Trial Counsel 
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UNITED ST A TES MARINE CORPS 
NAVY-MARINE CORPS TRIAL JUDICIARY 

WESTERN JUDICIAL CIRCUIT 
GENERAL COURT-MARTIAL 

UNITED STATES 

V. 

DEXTER K. KUNISHIGE 
SERGEANT 
U.S. MARINE CORPS 

) 
) 
) 
) 

) 
) 

) 
) 

) 
) 
) 
) 

GOVERNMENT RESPONSE TO 
DEFENSE MOTION IN UMINE 

(M.R.E. 413 & 414) 

IO June 2020 

1. Nature of Motion. This Government motion responds to the Defense Motion in Ii mine to 

exclude certain evidence the Government intends to offer under Military Rules of Ev idence 

(M.R.E.) 413 and 414. The Government respectfully requests that the Court deny defense 's 

motion . 

2. Summanr of Facts. 

a. The accused and  were married from approximately 2010 to 2014. During the 

time of their marriage, they resided in both Twentynine Palms, CA and Las Vegas, NV. 

(Enclosure 2). 

b. On numerous occasions during the course of their marriage, the accused penetrated 

's vulva with the accused 's penis without her consent. (Enclosure 2). 

c. During the course of their marriage, . also remembers a specific incident which 

occurred when the accused and . were driving from Twentynine Palms to Las Vegas . 

During the drive. . and the accused were arguing. Following the argument. the accused 

penetrated .'s vulva with his penis without her consent. (Enclosure 2). 
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d. Between 1 May 2013 and 3 December 2013, the accused penetrated s mouth with his 

pe111s. 

e. Between I May 2013 and 30 November 2016, on divers occasions, the accused sent 

pictures of his genitalia to . via electronic communications. 

f. Between I May 2013 and 20 November 2014, the accused and . traveled to Zion 

National Park. UT, for a camping trip. 

g . On the trip to Zion National Park. while the accused and . were in the front seat of a 

motor vehicle, the accused penetrated .'s mouth with his penis. 

h. While in Zion National Park, the accused penetrated ' vulva with his penis. 

3. The Law. 

a. M.R.E. 413 

Military Rule of Evidence (M .R.E.) 413 governs the admissibility of evidence of similar 

crimes by the accused in a sexual offense case. The rule states, "In a courHnartial proceeding for 

a sexual offense, the military judge may admit evidence that the accused committed any other 

sexual offense. The evidence may be considered on any matter to which it is relevant. " M .R.E. 

4 I 3(d) defines a "sexual offense'' to mean an offense punishable under the Uniform Code of 

Military Justice (UCMJ), or a crime under federal or state law, including "any conduct prohibited 

by Article 120, UMCJ. See M.R.E. 413(d)(l) (2019 Ed.). 

Legislative history shows that M.R.E. 413 not only creates an exception to M.R.E. 404(b)'s 

general prohibition against the use of an accused's propensity to commit crimes but also that it is 

subject to M.R.E. 403. See 140 Cong. Rec. H899. The admissibly of evidence of other sexual 

offenses by an accused in a criminal case is " intended to provide for more liberal admissibility of 

character evidence in criminal cases." United States v. Washington, 63 M.J. 418, 412 (C.A.A.F. 

2 
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2006). ·'It is not expected. however, that evidence admissible pursuant to [M.R.E. 413] would 

often be excluded on the basis of Rule 403. United States v. Wright, 53 M.J . 476 (C.A.A.F. 

2000). "TI1e presumption is in favor of admission." Id. 

Before admitting evidence pursuant to M.R.E. 413, three threshold findings are required; I) 

the accused is charged with an offense of sexual assault; 2) the evidence proffered is evidence of 

the [accused's] commission of another offense of sexual assault; and 3) the evidence is relevant 

under M.R.E. 40 I and 402. United Stales v. Wright, 53 M.J. 476 (C.A.A.F. 2000). Additionally, 

the military judge must apply a balancing test under M.R.E. 403. The Wright Court lists the 

fo llowing as ·'some of the factors" which should be considered when conducting an M.R.E. 403 

balancing test: ( 1) strength of proof of prior act - conviction versus gossip. (2) probative weight of 

evidence, (3) potential for less prejudicial evidence, (4) distraction of the factfinder, (5) time needed 

for proofofprior conduct, (6) temporal proximity, (7) frequency of the acts, (8) presence or lack of 

intervening circumstances, and (9) relationship beh¥een the parties. Id. 

b. M.R.E. 414 

M.R.E. 414 provides an alternative avenue of admissibility for evidence that the accused 

committed other acts of chi ld molestation. Specifically, M.R.E. 414 permits the Court to admit evidence 

that the accused committed "any other offense of child molestation" and such evidence "may be 

considered on any matter to which it is relevant." M.R.E. 414 evidence "permits the admission of 

evidence ofa prior act of'child molestation' to show propensity to commit a charged act of'child 

molestation."' United States v. Sw(fi, 2017 CCA Lexis 580 citing United Stales v. Yammine. 69 M.J . 70. 

73 (C.A.A.F. 2010). 

M.R.E. 414 was "intended to provide for more liberal admissibility of character evidence in criminal 

cases of child molestation where the accused has committed a prior act of sexual assault or child 

molestation." See M.R.E. 4 I 4 Analysis. 

Before admitting evidence under M.R.E. 414, three initial threshold requirements must be met: (I) the 

3 
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accused is charged with an offense of child molestation within the meaning of M.R.E. 4 I 4(d); (2) the 

proffered evidence is that the accused committed another offense of child molestation within the meaning 

of M.R.E. 4 I 4(d); and (3) the proffered evidence is logically relevant under both M.R.E.401 and 402 . 

United Stafesv. Solomon, 72M.J. 176.179(C.A.A.F. 2013) . 

Further to meet the second requirement, the military judge must conclude that the members "could 

find by [a] preponderance of the evidence that the offenses occurred[ .]" United States v. Wright. 53 M.J . 

4 76, 483 (C.A.A.F. 2000) citing Huddleston v. United States, 485 U.S. 681 689-90 ( 1998). 

4. Analysis. 

a. M.R.E. 413: Evidence of the accused's prior sexual assaults of  is 
admissible. 

At trial ,  will testify that she was married to the accused from 20 10 to 2014, and 

that for a significant portion of this time, the accused was stationed aboard Marine Corps Air 

Ground Combat Center (MCAGCC) Twentynine Palms, California. The accused and  

also resided in Las Vegas, Nevada.  will testify that on numerous occasions. the 

accused forced her to engage in sexual intercourse without her consent. . also 

specificall y will testify to an incident that occurred during the course of her marriage to the 

accused where he penetrated her vu lva with his penis without her consent in an automobile 

between Twentynine Palms, CA and Las Vegas Nevada. ' s testimony alone is 

sufficient to meet a preponderance of the evidence standard. 

Testimony regarding these prior sexual assaults of  are admissible M.R.E. 413 

evidence. This evidence meets the factors announced in Solomon. First. the accused is charged 

with a crime of sexual assault. 1 Second, the evidence proffered is evidence of the accused's 

commission of another offense of sexual assault: specifically that the Accused previously 

1 Additional Charge T, Specifications I and 2, alleging acts against victim  

4 
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sexually assault  during the course of their marriage. Third, this evidence is admissible 

under the relevancy standard and general rule of M.R.E. 40 l and 402. This evidence meets the 

requirements for admission under M.R.E. 41 3, and moreover the rule is one of inclusion , where 

the presumption is in favor of admission. Wright, 53 M.J. 4 76. 

b. MRE 414 Notice of 13 Apr 20: Evidence regarding items l(a)(i), l(b)(i), and 
l(d)(i) is admissible. 

Defense acknowledges that a prior acquittal does not bar the admission of this evidence 

under M.R.E. 414.  wi ll testify that the accused penetrated her mouth with his penis, on 

divers occasions at or near Nevada, as well as while the accused and  were on a camping trip 

to Z ion National Park. Utah. She will also testify that the accused sent her images of his penis 

both before and after she turned  years old. Here testimony alone is sufficient to meet the 

preponderance of the evidence standard. Defense cites to United States v. Hoffman, 2018 CCA 

LEXIS 326 (N-M.C.C.A July 9, 2018). In that case, evidence was found to be admissible under 

M.R.E. 414. As is Hoffman. the evidence here should be admissible. These acts by the accused 

are hi ghly relevant and close in time to the alleged offenses with  Analysis under the Wright 

factors properly we ighs in favor of admitting this ev idence. 

c. MRE 414 Notice of 13 Apr 20: Item l(d}(ii) 

Defense alleges that Item 1 (d)(ii) should not be admissible as M.R.E. 414 evidence, as it 

is encompassed by charged misconduct, specifically Charge I, Specifications 2 and 3. The 

Government concurs with Defense insofar as the Government believes thi s evidence is directly 

admissible to prove the misconduct alleged in Charge I, Specifications 2 and 3. If Defense 

agrees that this evidence is otherwise relevant and admissible to prove Charge I, Specifications 2 

and 3, then the Government will withdraw item I (d)(ii) of its M.R.E. 414 notice, and will no 

longer offer the evidence under M R.E . ./14. 

5 

Appe11ate Exhibit XXIX (29) 
6 of 37 



d. MRE 414 Notice of 13 Apr 20: Item l(e)(i) and l(e)(ii) 

See analysis above in paragraph (c). If Defense agrees that this evidence is otherwise 

relevant and admissible to prove Charge I, Specifications 2 and 3, then the Government will 

withdraw items I (e)(i)-(ii) of its M.R.E. 414 notice, and will no longer offer the evidence under 

MR.E. 414. 

e. M.R.E 414 Notice of 4 May 20: Item 2(c)(i) 

See analysis above in paragraph (c). If Defense agrees that this evidence is otherwise 

relevant and admissible ro prove Charge I, Specifications 2 and 3, then the Government will 

withdraw item 2(c)(i) of its supplemental M .R.E. 414 notice, and will no longer offer the 

evidence under MR.E. 414. 

f. M.R.E. 414 Notice of 4 May 20: Item 2(c)(ii) 

See analysis above in paragraph ( c). If Defense agrees that this evidence is otherwise 

relevant and admissible to prove Charge L Specifications 2 and 3, then the Government will 

withdraw item 2(c)(ii) of its supplemental M.R.E. 414 notice, and will no longer offer the 

evidence under M.R.E. 41./ . Separately, the Government has also provided notice of its intent, 

under M.R.E. 404(b), to offer evidence that the accused has previously assaulted  

g. M.R.E. 414 Notice of 4 May 20: Item 2(c)(iii) 

See analysis above in paragraph (c) . If Defense agrees that this evidence is otherwise 

relevant and admissible to prove Charge I, Specifications 2 and 3, then the Government will 

withdraw item 2(c)(iii) of its supplemental M.R.E. 4 I 4 notice, and will no longer offer the 

evidence under M.R.E. 41./. Separately. the Government has also provided notice of its intent, 

under M.R.E. 404(b), to offer evidence that the accused has previously assaulted  

h. M.R.E. 414 Notice of 4 May 20: hem 2(d) 
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See analysis above in paragraph (c). If Defense agrees that this evidence is o therwise 

relevant and admissible to prove Charge J, Specifications 2 and 3, then the Govemment will 

withdraw item I ( d) of its supplementa l M .R. E. 414 note, and wil I no longer offer the evidence 

under MR.E. 414. Separately, the Government has also provided notice of its intent, under 

M.R.E. 404(b), to offer evidence that the accused has previously assaulted  

5. Relief Requested. 

The Government respectfully requests the Court DENY the Defense Motion for Appropriate 

the defense motion in limine to exclude evidence under M.R.E. 413 and 4 14 . 

6. Evidence. The Government offers the following evidence: 

a. Enclosure ( 1): M.R.E. 413 Notice dated 13 April 2020. 
b. Enclosure (2): Excerpt of prior testimony of  (Bates #000822-000828) 
c. Enclosure (3): M.R.E. 4 14 Notice dated 13 April 2020. 
d. Enclosure ( 4): M.R.E. 414 l st Supplemental Notice dated 4 May 2020. 
e. Enclosure (5): Excerpt of prior testimony of . (Bates #00 11 33- 1138, 1147) 
f. Enclosure (6): NC1S Results of Interview of (Bates #004044-4045) 

7. Oral Argument. The Government respectfully requests oral argument. 

N. E. MICHEL 
Major, USMC 
Trial Counsel 

****** ********* *************************************************************** 

CERTIFICATE OF SERVICE 

I certify that I caused a copy of this document electronically on the court and opposing 
counsel on IO June 2020. 

N. E. MICHEL 
Major, USMC 
Tria l Counsel 
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UNITED STATES MARJNE CORPS 
NA VY-MARINE CORPS TRJAL JUDICIARY 

WESTERN JUDICIAL CIRCUIT 
GENERAL COURT-MARTIAL 

UNITED STATES 

V. 

DEXTER K. KUNISHIGE 
Sergeant/E-5 
U.S. Marine Corps 

GOVERNMENT OPPOSITION TO 
DEFENSE MOTION TO SUPPRESS 

(Statements to lstSgt ) 

IO June 2020 

1. Nature of the Response. The Government opposes the Defense motion to suppress 

statements made by the Accused via text message to then-First Sergeant ( I stSgt)

 U.S. Marine Corps. At the time, the Accused had expressed to his 

wife (a Victim in this case) in response to his wife alleging the Accused 's misconduct to I stSgt 

. The Accused's wife then relayed the Accused 's to lstSgt . 

1 stSgt  contacted the Accused to discern his location and convince him to return to base 

and submit himself to the care of  Throughout their conversations, 

I stSgt  never requested information from the Accused about the allegations. Defense 

contends that I stSgt  was acting in a disciplinary capacity when he was attempting to 

prevent the Accused 's ; that the text message conversation was akin to an interrogation 

under M.R.E. 305(2) and thus subject to Unifotm Code of Military Justice (UCMJ) Article 3l(b) 

protections. This argument mischaracterizes 1 stSgt  specific actions in seeking to 

preserve the Accused 's life and his role as a first sergeant generally. The Defense motion should 

be DENIED. 
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2. Facts. 

a. The Accused is currently pending a rehearing for. among other things, allegations of 

sexual assault, aggravated assault, sexual assault of a minor, possession of child pornography, 

solicitation of distribution of child pornography, obstruction of justice and adultery. 

b. On 29 November 2016. the Accused' s wife (a Victim in this case) informed I stSgt 

 that the Accused had been sexually and physically abusing her, and was having a sexual 

affair with an underage female (another Victim) .1 1 stSgt  confirmed the spelling of the 

underage female ' s name and told the Accused's wife that he would ··very likely be contacting 

you in the morning," because he is going to ' ·have to get written statements and such."2 

c. That same evening, the Accused 's wife texted I stSgt  to say that the Accused 

was not home; that he was "in his car, and he is expressing 3 and that she did 

not know "where he is or where he' s going.' 4 I stSgt  responded that he was trying to 

get a hold of the Accused.5 He asked the Accused ' s wife if she could track him using his phone 's 

GPS.6 When she said no, he tells her to .. try to keep him talking to you. '7 

d. I stSgt  was unable to contact the Accused on the telephone, but was able to 

reach him via text message .8 He told the Accused, '' [p]lease man talk to me, ' and ' 'I just want to 

help work thJough the issue.' '9 The Accused told lstSgt  that he ' s ·'going to lose my 

career, my wife, son. There' s nothing else to work though. We cant [sic] just sweep this under 

1 Bates 3594; 10 June Interview with SgtMaj , U.S. Marine Corps (hereafter. "Attachment A''). 
1 Bates 3596. 
3 Bates 3594; 3596. 
4 Bates 3596. 
5 Bates 3597. 
6 ]d. 
7 Bates 3597-3598. 
8 Bates 3594. 
9 Bates 3599 . 
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the rug."10 I stSgt  responded, asking to meet somewhere and offered to help, saying, 

'·Please give me that opportunity.'"11 

e . The Accused replied that he faces losing everything; l stSgt responded, 

.. That's not what matters right now. I need to make sure you·re good mentally . This isn ' t 

something to give up on."' 12 When the Accused said that he knew the outcome, l stSgt  

replied, ' .'' 13 The Accused said, 'Tm screwed either way. 

If 1 com back, we talk, then I go on next morning 1 get read my rights and I' II be 

facing cowt-martial. CID gets involved, right?" I stSgt  rejoined, "That' s not the case at 

this time. I'm just trying to understand all of this at the moment. I need you to help me 

understand this.'' 14 

f. When l stSgt  later checked in, asking, "You feeling tired or anything?'" the 

Accused responded , ''I'm going to the brig, aren't I?'" 1 stSgt  responded, '·Neither of us 

know that brother. Stop assuming things. There's no facts or valid evidence." When the Accused 

said he s "about 95% sure" he ' s going to jail, I stSgt  replied, "I can't agree with you on 

that brother.'' 15 

f. Eve11tually; JstSgt  convinced the Accused to return to base safely. 16 He met 

the Accused at the gate, and after talking for approximately ten minutes, drove the Accused to 

the hospital. 17 

JO Ibid. 
II ]bid. 
12 Bates 3600. 
IJ Ibid. 
14 Bates 3600-360 I. 
15 Bates 3601 . 
16 Bates 3594. 
17 Attachment A. 
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g. I stSgt  accompanied the Accused into the hospital and remained with him 

while he checked in with a

h. I stSgt received training through the 

 on how to engage to keep them from

themselves. 19 

3. Burden. The burden of proof rests on the Government. The standard of proof is by a 

preponderance of the evidence.20 

4. Law. 

Article 31 (b), UCMJ, states: "No person subject to this chapter may interrogate, or 

request any statement from, an accused or a person suspected of an offense without first 

informing him of the nature of the accusation and advising him that he does not have to make 

any statement regarding the offense of which he is accused or suspected and that any statement 

made by him may be used against him in a trial by court-martial."21 Congress enacted Article 

31 (b) rights with the understanding that pressures of military hierarchy may actually or in effect 

cause service members to make self-incriminating statements.22 Military law has therefore 

developed a .. strong presumption'' that Article 31 (b) applies to any situation in which a military 

superior questions a suspect in his immediate military command.23 "However, this presumption 

is not so broad or inflexible as to preclude a limited exception where clearly justified."24 

The Court of Appeals of the Armed Forces (CAAF) has also recognized a concern that a 

literal application of Article 31 would .. potentially have a comprehensive and unintended reach 

I Ibid . 
19 Ibid. 
20 R.C.M. 305(t)(5)-(6). 
21 UCMJ Article 3 1. 
22 United States v. Spurling, 2015 CCA LEXIS 3 11. * 11 (N-M .C.C.A. 2015). 
21 id. citing United States v. Sw{ft. 53 M.J. 439, 448 (C.A.A.F. 2000). 
24 United States v. Loukas, 29 M.J. 385, 389 (C.M.A. 1990) 
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into all aspects of military life and mission. 25 Therefore. A,ticle 31 (b) warnings are required 

where: (1) a person subject to the UCMJ; (2) interrogates or requests any statement; (3) from an 

accused or person suspected of an offense; and ( 4) the statements regard the offense of which the 

person is accused or suspected.26 

The analysis focuses on context fo which the statement is taken , with the view that 

mandatory exclusion of statements taken in violation of Art. 31 (b) is a .. severe remedy. "27 A 

warning under 31 (b) is required if ·'the person conducting the questioning is participating in an 

official law enforcement or disciplinary rnvestigation or inquiry, as opposed to having a person 

motivation for the inquiry."28 Whether the questioner is acting in an official law enforcement or 

disciplinary capacity is a case-by-case, context-driven analysis that asks whether a reasonable 

person in the suspect's place would reasonably believe the questioner to be acting in a 

disciplinary capacity.29 

Questions to effect an operational purpose may not require Art. 31 (b) warnings. 30 

Situations that mix disciplinary and operational purposes require case-by-case resolution by 

examining the totality of the circumstances, including whether questioning was ··designed to 

evade the accused ' s constitutional or coda! rights. ' 31 Judicial discretion requires denying Art. 

31 (b )' s application to '·a situation not considered by its framers, and wholly unrelated to the 

reasons for its creation ."32 

25 United Stales v. Cohen, 63 M.J. 45, 49 (C.A.A.F. 2006). 
26 Sw(ft, 53 M.J . at 446; United States v. Jones, 73 M.J. 357, 361 (2014) citing Cohen, 63 M.J. at 49. 
27 Jones , 73 M.J . at 361. 
28 Id citing Swift, 53 M.J. at 446. 
29 United Stales v. Harpole. 77 M.J. 231 , 236-37 (C.A .A.F.2018); see also United States v. Cox. 2018 CCA LEXfS 
523 (N-M Ct. Crim. App. Nov. I, 2018) ("Courts are to assess all the facts and circumstances at the time of the 
interview to detennine, on a case-by-case basis," the status of the speaker). 
3° Cohen, 63 M.J. at 50. 
, 1 Cohen 63 M.J. at 50 quoting United States v. Bradley, 5 J M.J. 437, 441 (C.A.A.F. 1999). 
32 Loukas, 29 M.J. at 388. 
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4. Discussion and Analvsis. 

a. lstSgt  was not acting in a law enforcement or disciplinary capacity when 
speaking to the Accused, nor was he requesting a statement regarding the 
allegations against the Accused, and therefore no Article 3l(b) warning was 
necessary. 

Whether the questioner is acting in an official law enforcement or disciplinary capacity 

requires an objective analysis of the facts, in context. 33 I stSgt  was a superior in the 

Accused 's direct command who had just received a report of misconduct regarding the Accused, 

of which the Accused was aware . Thus, the Accused was a suspect for purposes of Article 

31 (b) .34 However the fact that I stSgt  had received allegations of misconduct did not 

automatically make him a law enforcement or command discipline figure. Further, the situation 

in which their conversation occurred suggests an operational emergency similar to the one in 

Loukas . Finally. lstSgt  did not interrogate or seek an incriminating statement from the 

Accused. 

1. That I st Sgt  was a superior in the Accused 's direct command does no/ 
automatically make him a law enforcement or command discipline.figure. 

The presumption that a superior in the immediate chain of command is acting in a 

command disciplinary function is merely that: a presumption, and "not so broad or inflexible as 

to preclude a limited exception where clearly justified."35 First sergeants assist commands in 

matters of discipline, but also unit morale and welfare .36 While discipline is an aspect of a first 

sergeant' s responsibilities , his sole function is not that of a disciplinarian. Were that the case , a 

first sergeant would be compelled to begin any conversation with a subordinate by reciting 

33 Ha,po/e, 77 M.J. at236-37. 
' 4 See Spurling, 2015 CCA LEXIS at* 12 ("'Whether a person is a suspect is a question that ' is answered by 
considering all the facts and circumstances at the time of the interview to determine whether the military questioner 
believed or should have believed that the servicemember committed an offense'") quoting United States v. Good, 32 
M.J. 105, 108 (C.M.A. 1991 ) . 
35 Loukas, 29 M.J. at 389. 
36 See Ranks, Marines.mil , https: //www.marines.mil/Ranks.aspx (last visited IO June 2020). 
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Article 31 (b) rights. Here, 1 stSgt  was the Accused 's first sergeant, and therefore in his 

immediate chain of command. However, that is not dispositive . If it were true that receipt of a 

criminal complaint automatically made I stSgt  the " initial principal investigator," then 

by the same logic , receipt of the Accused ' s  would automatically make I stSgt 

-whose responsibilities include unit morale and welfare-also primarily concerned 

with ensuring the Accused's safety. l stSgt  role was to assist in matters of unit's 

discipline, however, he was similarly responsible for his unit ' s safety, including the Accused, his 

military subordinate. Thus, 1 stSgt  would also be acting in his operational capacity to 

preserve unit welfare by preventing the Accused 's  

2. A reasonable person in the Accused 's place would reasonably conclude that 
I stSgt  actions were motivated solely by concern.for his Marine 's 
wellbeing, and were unrelated to discipline. 

Determining whether a questioner acts in an official disciplinary capacity requires 

examining all "the facts and circumstances at the time of the interview to detem1ine whether 

[ I stSgt ] was acting or could reasonably be considered to be acting in an official ... 

disciplinary capacity.''37 Approximately 20 minutes after I stSgt  received the allegations 

against the Accused,  caJled him back to report the Accused's 8 From that 

point on, lstSgt  devoted his full attention to locating his Marine and delivering him to 

Loukas is instructive. ln Loukas, an Air Force airman who had ingested cocaine the 

previous night began hallucinations mid-flight. A staff sergeant on board the plane asked him, 

·'What are you on?" or words to that effect. The Loukas accused ' s response that he had taken 

37 Swift, 53 M.J . at 446. 
18 Attachment A. 
39 Jbid. 
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cocaine was admissible because the staff sergeant's concern was operationaJ concern, and not 

designed to "evade constitutional or coda] rights."40 

While the facts here are less extreme on their face (the Loukas accused was armed and 

hallucinating aboard a plane carrying other military personnel , posing a threat to all others 

aboard), they nonetheless describe an imminent threat to life. 1 stSgt  was conversing, in 

real time. with a Marine who was planning on The Accused threatened

 rather than a plane full of lives, but his death would necessarily have had a deleterious effect 

on his family and his unit. The key distinction, as elucidated below, is that I stSgt  did 

not seek any incriminating information.from the Accused. 

Nothing in 1 stSgt  actions on 26 November would suggest a concern for 

anything other than the Accused ' s wellbeing. When I stSgt  sought help from the 

authorities in locating the Accused, he told them only about the Accused ' s  not 

the allegations.41 Throughout their conversations, 1 stSgt  applied techniques he learned 

at as a gunnery sergeant to talk to  When the Accused arrived at the 

base gate, J stSgt  drove him immediately to the hospital and stayed with the Accused 

while he was checked in with 43 Even when 1 stSgt  gave a 

report to the PMO Marine, he refe1Ted to the Accused only as needing  not 

as a suspect or an accused. 44 Therefore, a reasonable person viewing 1 stSgt  in the 

context of these actions would reasonably conclude that lstSgt  was not acting in a 

disciplinary capacity. 

40 See Swfit , 53 M.J. at 387. 
41 Attachment A. 
4: Ibid. 
43 Ibid. 
44 Ibid. 
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3. 1 stSgt  neither interrogated nor requested a statement from the Accused. 
which eliminates the needfor an.Article 31(b) warning. 

Article 31 (b) warnings are required where there is an interrogation or a request for a 

statement.45 M.R.E. 305(2) defines interrogation as ' 'any fonnal or informal quesUoning in which 

an incriminating response either is sought or is a reasonable consequence of such questioning·· 

( emphasis added). It therefore follows that for there to have been an interrogation for 31 (b) to 

apply, I stSgt  must have asked the Accused questions about the allegations . I stSgt 

 asked only four questions: 1) "Can I meet you somewhere?"46; 2) "How·s the 

progress?"47; 3) " You feeling tired or anythingT48; and 4) 'Still talking with [the Accused's 

wife]T49 These questions deal with the Accused's location and wellbeing, rather than seeking 

incriminating information. The only question tangentially related to the allegations is whether the 

Accused was still speaking with his wife . When the Accused responds, "Not really; · I stSgt 

 replies. "OK just checking."50 

Even if the court determines that 1 stSgt  was acting in a disciplinary capacity, his 

actions do not support a conclusion that he sought to avoid the Accused· s constitutional or coda! 

rights. An interrogation requires questioning either for the purpose of gaining incriminating 

responses or that is likely to result in incriminating responses. 1 stSgt  asked no questions 

that could be reasonably construed as seeking or likely to result in incriminating responses. Each 

time the Accused voluntarily made an incriminating statement, I stSgt  changed the topic . 

If I stSgt  was interrogating the Accused, he was doing a poor job indeed. Therefore, 

45 Sw(ft. 53 M.J . at 446: Jones, 73 M.J. at 361 citing Cohen. 63 M.J . at 49. 
46 Bates 3599. 
47 Bates 360 I . 
48 fbid. 
49 Bates 3602. 
;o fbid . 
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because 1 stSgt  neither interrogated nor requested a statement from the Accused, Article 

31 (b) is not applicable here. 

I stSgt  actions on 29 November 2016 were to preserve the health and wellbeing 

of his Marine. His sole concern was the safety of a Marine who had expressed an

himself. His only solicitations were for the Accused ' s location, so that he could find him, prevent 

him from  and deliver him to safety. His response to the Accused ' s insistence on 

referencing the allegations was to deflect, in favor of getting the Accused· s location. 

4. Evidence. Tn support of its motion, the Government offers the following : 

(I) 10 June 2020 Interview with SgtMaj , USMC; and 

(2) Excerpts from NCIS ROis , identified by Bates number. 

5. Relief Requested. The Government respectfully requests that this Court DENY the Defense 

motion to suppress. 

7. Oral Argument. The Government requests oral argument. 

I. M. LAMB 

First Lieutenant, U.S. Marine Corps 

Trial Counsel 
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CERTIFICATE OF SERVICE 

A copy of this response was electronically served upon the Court and Defense on this date: I 0 
June 2020. 

I. M. LAMB 

First Lieutenant, U.S. Marine Corps 

Trial Counsel 
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UNITED ST ATES MARINE CORPS 
NA VY-MARINE CORPS TRIAL JUDICIARY 

WESTERN JUDICIAL CIRCUIT 
GENERAL COURT-MARTIAL 

UNITED STATES 

V. 

DEXTER K. KUNISHIGE 
Sergeant 
U.S. Marine Corps 

GOVERNMENT OPPOSITION TO 
DEFENSE MOTION TO SUPPRESS 

(SEARCH OF ACCUSED'S IPHONE) 

IO June 2020 

1. Nature of the Response. The Government hereby opposes the Defense motion to suppress. 

The affidavit submitted by Investigator  on 22 January 2020 provided the 

Commanding Officer, Headquarters Battalion, First Marine Division with a substantial basis to 

find probable cause to search the Accused's iPhone 6. 

2. Facts. 

a. On 6 December 2016, then-NCIS Special Agent  interviewed the 

Accused regarding allegations that he had physically and sexually abused his then-wife, Ms, 

, and engaged in an on-going sexual relationship with a minor. Ms.  

b. During this interview, the Accused told SA  that he frequently communicated 

with Ms.  that he began communicating with her "several years" prior to the interview, that 

he communicated with Ms. . as recently as ten days before the interview, ahd that he 

communicated with Ms. . via the Facebook Messenger application utilizing his Apple iPhone 

6 (the phone that is the subject of this motion). 

c. Based on the aforementioned statements of the Accused regarding his electronic 

comrmmications with  .. SA  seized the Accused's iPhone 6 (which the Accused had 

brought with him to the interview) and placed the phone into evidence storage at NCISRA, 

Marine Corps Air Ground Combat Center (MCAGCC) Twentynine Palms, Cal ifornia. 

Appellate Exhibit XXXIII (33) 
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d. On 10 December 2016, Ms.  was interviewed wherein she stated that the Accused 

"sent her a photograph of what she believed to be rus penis via Face book Messenger and cellular 

telephone message when she was approximately years old." 

e. As a result of these interviews and other related investigative actions, on 14 December 

2016, SA  presented the Commanding Officer of the Accused, then-Lieutenant Colonel 

. with an affidavit in support of a Command Authorization for Search and Seizure 

("CASS'') for the Accused's iPhone 6. 

f. On that same day. then-Lieutenant Colonel  approved the CASS, authorizing 

NC IS to search the Accused ' s iPhone for '·[d]igital media stored within the cellular telephone." 

g. Subsequent NCIS efforts to unlock and search the Accused's iPhone pursuant to the J 4 

December 2016 CASS were unsuccessful. At the time, law enforcement did not have the 

capability to unlock and search locked iPhones. 

h . In September 2017, the Accused was tried and convicted at Marine Corps Base Camp 

Pendleton ("Camp Pendleton"). California for multiple offenses. Following trial on the merits, 

the members sentenced the Accused to be confined for a period of 39 years . 

i. In October 2019, the findings and sentence were reversed by the Navy-Marine Corps 

Court of Criminal Appeals. A rehearing was authorized (this court-martial). 

j. In January 2020, the Accused returned to Camp Pendleton from the long term 

confinement facility at Fort Leavenworth, Kansas. 

k. On 21 January 2020, Headquarters Battalion, First Marine Division. assumed 

command responsibility for the Accused (this was reflected administratively on 3270 on 30 

January 2020). 
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I. On 21 January 2020, the Commanding Officer, Headquarters Battalion, First Marine 

Division. ordered the Accused into pretrial confinement based on the charges pending before this 

court-martial. 

m. On 22 January 2020, Investigator (' ' In\':')  presented the Commanding 

Officer of the Accused, Colonel , with an affidavit in support of a CASS to search 

the Accused's iPhone 6. the same iPhone that was originally seized on 6 December 2016. 

n. On that same day, Colonel  approved the CASS. authorizing NCIS to search the 

Accused's iPhone for ·'f e ]vidence of indecent electronic conununications with a minor; 

electronic communications concerning [r]ape and [s]exua l [a]ssault ; evidence of obscene 

materials sent to a minor." 

o. When the affidavit was presented and the CASS approved , the Accused· s iPhone.was 

stored in the evidence locker at NCISRA Camp Pendleton (located aboard Marine Corps Base 

Camp Pendleton, California). 

p. Pursuant to the 22 January 2020 CASS, Investigative Computer Specialist  

conducted a digital forensic examination of the Accused' s iPhone between February and April 

2020. ICS completed his examination on 2 April 2020. 

q. After reviewing the results oflCS examination, Inv.  identified twenty 

pages of relevant electronic communications between the Accused, Ms. , and, in some 

instances, a third previously unidentified individual, Ms.  (who allegedly engaged in "three

way'· sexual intercourse with the Accused and Ms. . during the charged time period) . 
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3. Discussion and Analysis. 

A. Burden of Proof and Standard of ReYiew 

M.R.E. 311 (d)(4 )(A) states that '' [i]f the defense challenges evidence seized pursuant to a 

search warrant or search authorization on the ground that the warrant or authorization was not 

based upon probable cause, the evidence relevant to the motion is limited to evidence concerning 

the information actually presented to or otherwise known by the authorizing officer." See also 

United States v. Lancina, 2017 CCA LEXIS 436 (N.M.C.C.A.2017) ("ln determining whether 

an affidavit provides a substantial basis to find probable cause, ·we rely alone on info1mation 

that we know was presented to the magistrate at the time of his determination, as reflected in the 

affidavit. . . and testimony in the record of trial. . . ' ' ') (citing United States v. Leedy, 65 M.J. 208, 

214 n.5 (C.A.A.F. 2007)). Once the defense raises the issue, it is the Government's burden to 

prove, by a preponderance of the evidence, that the search warrant or authorization was 

supported by probable cause. See. Mil. R. Evid. 311 (d)(5)(A). 

' 'The task of the reviewing cou1t is not to conduct a de novo determination of probable cause, 

but only to determine whether there is substantial evidence in the record supporting the 

magistrate 's decision to issue the warrant. ,. United States v. Macomber, 67 M .J. 214, 2 18 

(C.A.A.F. 2009) (internal quotations and citations omitted). Reviewing courts look to whether 

the commander had a "substantial basis" for concluding that probable cause existed based on the 

totality of the circumstances. United States v. Owens, 51 M.J . 204, 211 (C.A.A.F . 1999); Illinois 

v. Gates. 462 U.S. 213. 238 (1983). 

The Court of Appeals for the Armed Forces summarized the framework for reviewing 

probable cause determinations, focus ing on several key principles: ( I) determinations of 

probable cause made by a neutral and detached magistrate are entitled to substantial deference; 
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(2) resolution of doubtful or marginal cases should be largely detem1ined by the preference for 

wan-ants; and (3) close calls will be resolved in favor of sustaining the magistrate's decision. 

United States v. Clayton, 68 M.J. 419, 423-24 (C.A.A.F. 20 I 0) (citations and quotations 

omitted); see Gates, 462 U.S. at 236 (' ·after-the-fact scrutiny by courts of the sufficiency of an 

affidavit should not take the fonn of de novo review") (internal citation and quotation omitted). 

B. Col  bad the authority to authorize the search of the Accused's iPhone 6 

The Defense first contends that, because the iPhone in question ·· ... had been in the custody 

and control ofNCIS for over three years;' that only the installation commander, and not the 

Accused's commanding officer, could properly authorize a search of the phone. The Defense is 

wrong. When a Marine is placed in confinement, commanders maintain control over the persons 

within their command and the property that belongs to them. Consistent with Mil. R. Evid. 

3 I 5(d)(l), the Marine Corps Manual explains a commander may search property owned by 

personnel under his control. The Marine Corps Manual states a commander' s authority to 

authorize searches of persons under their control ·'includes . .. property . . . owned, used, or 

occupied by persons subject to military law:' Marine Cmps Manual 1302.2 ( 1980): see United 

Stales v. Tripp/ell , 18 C.M.R. 421 , 423 (N.B. R. I 954) (commander has authority to search 

"personnel and property under his control. '} Moreover, the control over personnel and property 

is not lost simply because it is ·'at another area [ other than the command] under military control.·· 

Id. : United States v. Turks, 9 C.M.R. 64 I (A.F.8 .R. I 953) . 

In Tripplett, the appellant claimed his commanding officer could not subject him to a 

search whi le the appellant was at another command. Tripplett. 18 C.M.R . at 423. The court 

rejected his argument and held that although the appellant was temporari ly located at another 
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command, the commanding officer still retained authority to order searches over personnel of his 

command as long as they were on mi I itary controlled property. Id. 

Similarly in Turks, an appellant claimed that his commander had no authority to authorize 

a search of his person while he was at an air wing on base, outside the limits of the squadron. 9 

C.M.R. at 644. The Air Force Board of Review expla ined however that courts have 

"consistently recognized the plenary power of a conunander to order the search of persons and 

property within his command'' and located ·'in a place under military control." ld. at 645. The 

cow1 held that there was no "requirement that an accused must be rerurned to the squadron·, for 

the commander to authorize a search. Id. 

As illustrated in Tripi/et and Turks, the Marine Corps Manual grants commanders the 

authority to search their personnel and any property owned by their personnel when they are 

located in a place under military control. Here, although the Accused's phone was not physically 

located at the command, the Headquarters Battalion Commanding Officer still had control of the 

iPhone because it was owned by the Accused, a person under his command. Similar to Tripp/ell 

and Turks, because the phone was located at NClS-a place under military control- the 

Headquarters Battalion Commander had authority to grant the search of property owned by a 

member of his command. 

The NCIS Manual fu11her illustrates that the ownership of the property does not change 

after its lawful seizure and that the Commander retains control over that property. In the 

Manual. NCIS's disposal policy for evidence is either to return the property to the owner or the 

command. NCJS Manual 13-12.1 (2016). Thus. when NCIS agents seize and search property, 

the ind ividual or command retain permanent control of that property. 
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Accordingly, the Headquarters Battalion Commanding Officer, as the Accused·s 

commander still had " the authority to order searches ... [even] at another area under military 

control." Triplett, 18 C.M.R. at 423. 

C. Col  had a substantial basis to find probable cause to search the Accused's 

iPhone 6. 

The Fourth Amendment protects ·'the right of the people to be secure in their persons, 

houses, papers, and effects, against unreasonable searches and seizures." .. [T]he ultimate 

touchstone of the Fourth Amendment is ' reasonableness. "' Brigham City v. Stuart. 547 U.S . 

398,403 (2006). To be reasonable, there must be probable cause, based on the totality of the 

circumstances, that ( 1) '"the person property, or evidence sought is located in the place or on the 

person to be searched," and (2) the evidence in question is evidence of a crime . Gates, 462 U.S. 

at 238; Mil. R. Evid. 3 I 5(f)(2) . 

" Probable cause requires more than bare suspicion, but something Jess than a preponderance 

of the evidence:· Un ited States v. Leedy, 65 M.J . 208, 213 (C.A.A.F. 2007). 1 --Tims, the 

evidenc.e ... need not be sufficient to support a conviction, nor even to demonstrate that an 

investigator ' s belief is more likely true than false. " Id. (ci ting Un ited States v. Burrell, 963 F.2d 

976 986 (7th Cir. 1992)). lndeed, a probable cause detennination ''does not demand any 

showing that such a belief be correct," nor ''a showing that an event is more than 50% likely." 

United States v. Bethea, 61 M.J. 184, 187 (C.A.A.F . 2005) (internal quotation and citations 

omitted) . 

1 In Leedy, the Court of Appeals for the Armed Forces rejected the appellant' s argument that no probable cause 
existed to search for child pornography on a computer file titled. " 14 year old Filipino girl '' Id. at 215 . The court 
reasoned that the title of the file "d[id] not appear in isolation," but was surrounded by other evidence suggesting 
that it was child pornography and therefore there was probable cause. Id. 
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"The nexus ben~een the items to be seized and the place to be searched need not be based on 

direct observation but can be inferred from the facts and circumstances of a particular case." 

Clayton, 68 M.J. at 424. ··Detem1inative factors include the type of crime, the nature of the items 

sought, the extent of the suspect' s opportunity for concealment, and normal inferences as to 

where a criminal would likely hide the property." Id. (citing United States v. Lopez. 35 M.J. 35, 

38-39 (C.M.A. 1992)). 

Assessing probable cause to search digital evidence has presented courts with new 

challenges. The Court of Appeals for the Armed Forces addressed these challenges in United 

States v. Richards, 76 M.J. 365,370 (C.A.A.F. 2017): 

Searches of electron ic devices present distinct issues surrounding where and how 
incriminating evidence may be located. While we support the notion that 
.. warrants for computer searches must affirmatively limit the search to evidence of 
specific federal crimes or specific types of material," United States v. Riccardi, 
405 F.3d 852, 862 (I 0th Cir. 2005), we also recognize the dangers of too narrowly 
limiting where investigators can go. As stated by the United States Court of 
Appeals for the Seventh Circuit, .. [u]nlike a physical object that can be 
immediately identified as responsive to the warrant or not, computer files may be 
manipulated to hide their true contents." United States v. Mann, 592 F.3d 779, 
782 (7th Cir. 2010). " [I]n the end, there may be no practica l substitute for actually 
looking in many (perhaps all) folders and sometimes at the documents contained 
within those folders, and that is true whether the search is of computer files or 
physical files. Jt is particu larly true with image files.' ' Burgess, 576 F.3d at 1094; 
see also United States v. Williams, 592 F.3d 511 , 521-22 (41

h Cir. 2010) (positing 
an implied authorization for officers to open each file on the computer and view 
its contents, at least cursori ly, to detennine whether it falls within the scope of the 
warrant' s authorization. ''To be effective, such a search could not be limited to 
reviewing only the files' designation or labeling, because the designation or 
labeling of files on a computer can easily be manipulated to hide their 
substance.") Of course our reluctance to prescribe ex ante limitations or require 
particular search methods and protocols does not render them immune from an ex 
post reasonableness analysis. See, e.g., United Stales v. Christie, 717 F.3d 1156, 
1167 (J01h Cir. 2013) ("(E]ven if cou1ts do not specify particular search protocols 
up front in the warrant process, they retain the flexibility to assess the 
reasonableness of the search protocols the government actually employed in its 
search after the fact, when the case comes to court. and in light of the totality of 
the circumstances."). 
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In the years preceding the C.A.A.F' s decision in Richards, numerous appellate opinions upheld 

searches of digital evidence with more attenuated probable cause than the facts of this case. See 

e.g. United States v. Gallo, 55 M.J. 418, 4 I 9-20 (C.A.A.F. 2001); United States v. Clayton, 64 

M.J. 419, 424 (C.A.A.F. 201 O); United States v. Lancina 2017 CCA LEXIS 436 (N.M.C.C.A. 

2017). 

fn United States v. Gallo, 55 M.J. 418, 419-20 (C.A.A.F. 2001), the appellant used his 

government computer to view images of child pornography. In support of a request for a warrant 

to search the appellant's residence and personal computer. the affiant provided details of his 

extensive experience in the area of child pornography and enticement (in addition to specific 

facts about the crime itself). id. at 420. 

The appellant argued that there was no nexus between child pornography on his government 

computer and his personal computer at his residence. Id. The Gallo court held that the nexus, or 

·'gap," between child pornography on his government computer and his residence was satisfied 

by the affiant' s extensive experience in law enforcement-twenty-six years-which made the 

appropriate connection by setting forth his opinion as to how pornographic material is obtained 

and stored. Id. at 422; see United States v. Fannin , 817 F.2d 1379, 1382 (9th Cir. 1987) 

(magistrate may give considerable weight to '·conclusion of experienced law enforcement 

officers regarding where evidence of a crime is likely to be found"); United States v. Angulo

Lopez, 791 F.2d 1394, I 399 (9th Cir. 1986) (magistrate '·entitled to draw reasonable inferences 

about where evidence is likely to be kept, based on the nature of the evidence and the type of the 

offense"). The court further rejected a staleness argument, stating that " information more than 6 

months old when seizing pornography on a computer or a hard drive has been allowed.'' Id. 
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(citing Umted Stales v. Hay, 231 F.3d 630 (9th Cir. 2000) (six months) and United Slates v. 

Lacy, 1 l 9 F.3d 742 (9th Cir. 1997) (ten months)). 

In United States v. Clayton , 64 M.J. 419. 424 (C.A.A.F. 2010), the appellant was a voluntary 

and active member of a website group that '·share(d] child pornography and exploitation 

information.'· Although there was no evidence that the appellant posted messages to the group, 

participated in the discussions, or uploaded or downloaded chi ld pornography, and there was no 

evidence as to how long he belonged to the group and how often he accessed the website, the 

Court found that "[t]he information presented to the magistrate regarding the activities of a 

voluntary member of the [child pornography] web group was sufficient to support a search of his 

quarters ... Id. at 425. 

In United States v. Lancina 2017 CCA LEXIS 436 (N.M.C.C.A.20 17), the Court found that 

several aspects of an affidavit were '·too ' generalized' to provide a substantial basis for probable 

cause," but ultimately found that. "(u]nder the totality of the circumstances-such as the use of the 

website containing child erotica at home, combined with the thumbnail images and icon on the 

government computer, and the information in the affidavit about how digital images once 

accessed on a computer are likely to be retained .... the CO had a substantial basis to find 

probable cause, with a nexus sufficient to search the appellant's home and digital devices for 

child pornography." Id. at 34, 39. 

Relying primari ly on United States v. Hoffman. 75 M.J . 120 (C.A.A.F. 2016); United Stales 

v. Nieto, 76 M.J. IOI (C.A.A.F. 2017); and United States v. Morales, 77 M.J. 567 (Army Ct. 

Crim. App. 2017), the Defense argues that Col  "was only presented with probable cause 

to search Facebook Messages between [the Accused and ]. '' Def. Mot. 9. As a threshold 

matter, the Government concurs with the Defense that there was probable cause to search the 
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Accused 's iPhone for Facebook Messages between the Accused and  However, the Defense 

argument that there was not probable cause to search more broadly for the electronic 

communications as indicated on the authorization is wrong. In this regard, the Defense reliance 

on Hoffman, Nieto, and Morales is misplaced. 

Here, unlike Nieto, Inv.  did not have rely on ·'technologically outdated" profiles 

.. about how servicemembers 'normally" use digital media-the Accused told NCIS that he used 

his iPhone to communicate with . using the Facebook messenger application and . told 

NCIS that she received a ·'photograph of what she believed to be [the Accused 's penis] via 

Facebook Messenger and cellular telephone message." Here, unlike Nieto, there was no doubt 

that the Accused owned the iPhone in question because NCIS seized it from his person. Here, 

unlike Hoffman (where the Accused and the Victims had no digital interaction), the Accused and 

. both told NCIS that they communicated via some sort of digital messaging application. 

Here, unlike Hof.Jinan (where the Government had no evidence relating to child pornography 

before the search), NCIS was actively pursuing leads, based on statements made by the Accused 

and the Victim, into allegations of indecent exposure and sexual misconduct with a child. Here. 

unlike Morales (where "there was no indication that photos were taken' '), the affidavit included 

the fact that, according to , the Accused sent her photographs of his exposed penis using 

multiple electronic communication applications. 

The statements of the Accused. coupled with the statements of ., a long with the 

conclusions of an experienced law enforcement officer (Inv . ), provided Col  

with a substantial basis to find probable cause. In his 22 January 2020 affidavit, Inv.  

informed Col  J) that NCIS was investigating the Accused for rape and sexual assault of 

a child, indecent exposure, and sending obscene materials to a minor, 2) that the spouse of the 
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Accused, Ms.  told NCJS about her husband' s illicit sexual relationship with  .. someone 

she believed to be years old, 3) that the Accused admitted to knowing , 4) that the 

Accused admitted to communicating with . as recently as IO days before the interview, 

5) that the Accused admitted to communicating with  using the Facebook Messenger 

application. 6) that the Accused admitted to accessing Facebook Messenger from his iPhone in 

order to effectuate said electronic communications, 7) that NCIS located and interviewed , 

8) that . told NCIS that she had been in a sexual relationship w ith the Accused since she was 

years old, 9) that  told NCIS that she recently had sexual intercourse with the 

Accused (when she was  years old), following the Marine Corps Ball circa November 2016, 

10) that . told NCIS that the Accused sent her "a photograph of what she believed to be his 

penis via Facebook Messenger and cellular telephone message when she was approximately 

 years-old," 11) that NCIS previously seized the Accused ' s iPhone but were 

unable to search it due to technological limitations at the time of the seizure, and 12) that [b]ased 

on the aforementioned evidence and his (Inv. ) ''prior training, education. and 

experience," there was reason to believe that the Accused "used his personal cellular telephone·· 

with . and that the Accused' s "personal cellular telephone' ' would '·likely contain evidence'' 

of the crimes NCIS was then investigating. 

These facts. when view in totality, allowed Col  to reasonably infer that there may be 

evidence of the Accused 's illicit sexual relationship with . on the Accused's iPhone. See also 

United States v. Allen, 53 M.J. 402, 407 (C.A.A.F. 2000) (finding ··substantial evidence' ' to 

search the appellant ' s home, without direct proof of child pornography there.) Because the 

affidavit provided to Col  provided a substantial basis to find probable cause, the search of 

the Accused' s iPhone for ' '[e]vidence of indecent electronic communications with a minor: 
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electronic communications concerning [r)ape and [s)exual [a]ssault; [and] evidence of obscene 

materials sent to a minor,'' was lawful and this Court should DENY the Defense motion to 

suppress. 

D. Even if the Court finds probable cause lacking, the Good Faith exception applies 

Per M.R.E. 31 l(c)(3), the ''good faith" exception [e]vidence that was obtained as a result of 

an unlawful search or seizure may be used if: 

(A) the search or seizure resulted from an authorization to search, seize or apprehend issued 
by an individual competent to issue the authorization under Mil. R. Evid. 31 S(d) or from a 
search warrant or arrest warrant issued by competent authority; 

(B) the individual issuing the authorization or warrant had a substantial basis for determining 
the existence of probable cause; and 

(C) the officials seeking and executing the authorization or warrant reasonably and with good 
faith relied on the issuance of the authorization or warrant. Good faith is to be determined 
using an objective standard. 

In Un;ted States v. Carter , 54 M..J. 414 (C.A.A.F. 200 I). the C.A.A.F. found that a military 

magistrate lacked a ' 'substantial basis" for probable cause to seize a sample of the Accused ' s 

blood , but upheld the seizure under the good faith exception. In squaring conflicting Supreme 

Court case law2 with M.R.E. 311 (c)(3)(B), the Carter Court held that notwithstanding the fact 

that the plain language of M.R.E. 311 ( c)(3)(B) requires the "individual issuing the authorization" 

to have had a substantial basis for probable cause, the proper analysis of this prong is from the 

perspective of "a reasonable law enforcement official executing the search authorization ." id. at 

422. The Carter Court also noted that a plain language interpretation of M.R.E. 311 (c)(3)(B) 

would ' ·effectively abolish the good faith exception in military practice." Id. at 421. The 

C.A.A.F. recently affirmed this application of M.R.E. 311 (c)(3)(B) in United States v. Perkins. 

78 M.J. 381 , (C.A.A.F . 2019). Here, like in Perkins. Inv.  reasonably believed that Col 

2 Illinois v. Gates , 462 U.S. 213 ( 1983 )· United States v. Leon, 468 U.S. 897 ( 1984). 
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 had a subsramial basis to issue the 22 January CASS. Inv.  knew that a similar 

CASS for the same phone had been approved by then-Lieutenant Colonel  in 2016. 

rnv.  also requested and received the assistance and advice of a Complex Trial Counsel, 

Major , before presenting the affidavit to Col . Inv.  reliance on the 

CASS was objectively reasonable. If the Court finds probable cause Jacking, the Government 

asks the Court to apply the Good Faith exception and DENY the Defense motion to suppress. 

4. Evidence. rn support of its motion, the Government offers the following: 

a. Documents related to the Accused's transfer to HQ Bn, I stMARDIV. 

b. Documents related to the Dec 20 I 6 CASS and Jan 2020 CASS. 

c. Declaration of JCS  dtd 9 June 2020. 

d. Ev idence obtained from the search of the Accused's iPhone. 

e. The testimony of Inv.  

f. The testimony of Agent  

5. Relief Requested. The Government respectfully requests that this Court DENY the Defense 

motion to suppress. 

6. Burden of Proof. Pursuant to M.R.E. 31 I (d)(S)(A), once the Defense has made a motion to 

suppress based on a lack of probable cause, the burden is on the Government by a preponderance 

of the evidence to establish that probable cause existed, or, in the alternative, that the good faith 

exception applies. 

7. Oral Argument. The government requests oral argument. 

R. L. CHIRIBOGA 

Major, U.S. Marine Corps 

Senior Trial Counsel 
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UNITED STATES MARINE CORPS 
NA VY-MARINE CORPS TRIAL JUDICIARY 

WESTERN JUDICIAL CIRCUIT 
GENERAL COURT-MARTIAL 

UNITED STATES 

V. 

DEXTER K. KUNISHIGE 
Sergeant 
U.S. Marine Corps 

GOVERNMENT OPPOSITION TO 
DEFENSE MOTION TO SUPPRESS 

(SEARCH AND SEIZURE OF 
ACCUSED'S HP LAPTOP & MACBOOK) 

11 June 2020 

1. Nature of the Response. The Government hereby opposes the Defense motio n to suppress. 

The affidavit submitted by Special Agent  on 18 January 2017 provided the 

Commanding Officer. Third Light-Armored Reconnaissance Battalion, with a substantial basis to 

find probable cause to search the Accused ' s HP laptop. Simi larly. the affidavit submitted by 

Investigator  on 14 February 2020 provided the Commanding Officer. 

Headquarters Battalion. First Marine Division. with a substantial basis to find probable cause to 

search the Accused's Macbook. 1 

2. Facts. 

a. On 6 December 20 16. NCIS Special Agent  interviewed the Accused 

regarding allegations that he had physically and sexua lly abused his then-wife. Ms. , and 

engaged in an on-going sexual relationship with a minor, Ms.  

b. During this interview, the Accused told SA  that he frequently communicated 

with Ms.  .. that he began conununicating with her ''several years'· prior to the interview, that 

he communicated with Ms.  as recently as ten days before the interview. and that he 

1 The Government's response does not address the external hard drive referenced in the Defense motion. M.R.E. 
311 (a) states that "[e]vidence obtained as a result of an unlawful search or seizure ... is inadm issible:· if certain 
requirements are met. (emphasis added). Here. no evidence was obtained from either search of the Accused's hard 
drive. Because there is no evidence to suppress, that Defense argument is moot. 
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communicated with Ms.  via the Facebook Messenger application utiliz ing his Apple iPhone 

6 (subject of a different motion). 

c. On 10 December 2016. Ms.  was interviewed wherein she stated that the Accused 

·'sent her a photograph of what she believed to be his penis via Face book Messenger and cellular 

telephone message when she was approximately  years old." 

d. On 4 January 2017, a Samsung cellular telephone was found during a command 

authorized search of the Accused's privately owned vehicle (POV). 

e. Subsequently, the Accused ' s Samsung phone was forensically extracted wherein NCIS 

discovered evidence that the Accused had continuing electronic communications with  

despite the fact that a lawful military protective order prohibited such communications. 

f. Due to these unlawful communications with  the command placed the Accused in 

pretrial confinement and conducted a personal effects inventory of his barracks room. 

g. In the course of the persona l effects inventory. several items of evidentiary va lue- a 

pair of small woman· s underwear and an HP laptop--were discovered. 

h. As a result, on 18 January 2017, SA  presented the Commanding Officer of the 

Accused, then-Lieutenant Colonel , with an affidavit in support of a Command 

Authorization for Search and Seizure ("CASS.') for the Accused· s personal effect inventory to 

locate, in pertinent part, "all items capable of storing digital media. '· 

i. On that same day. then-Lieutenant Colonel  approved the CASS, authorizing 

NCIS to search the Accused' s personal effects inventory. to include "digital media devices.'' 

j . On 19 January 20 17. NCIS received the HP laptop from the personal effects inventory 

and placed it into evidence. Later that same day, SSgt  (a close friend of the 

Accused), brought NCIS a bag of stuff and to ld NCIS that the Accused had given him the items 
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to hold . The Macbook and hard drive were among the items that SSgt  gave NCIS . These 

items were also placed into evidence. 

k. Pursuant to the 18 January 2017 CASS. SA  conducted a digital 

forensic examination of the Accused's HP laptop. Macbook. and hard drive between January and 

March 2017. 

I. SA  identified three images of  on the HP laptop in a file on the Accused's 

desktop labeled '"investigation."  appears fully clothed in these three images. No other 

relevant evidence was discovered on the HP laptop or the Macbook at that time. 

m. In September 20 17, the Accused was tried and convicted at Marine Corps Base Camp 

Pendleton ( .. Camp Pendleton"), Cal ifornia for multiple offenses. Following trial on the merits. 

the members sentenced the Accused to be confined for a period of 39 years. 

n. In October 20 19, the findings and sentence were reversed by the Navy-Marine Corps 

Court of Criminal Appea ls. A rehearing was authorized (this cow1-martial). 

o. In January 2020, the Accused returned to Camp Pendleton from the long term 

confinement facili ty at Fort Leavenworth. Kansas. 

p. On 2 I January 2020, Headquarters Battalion, First Marine Division, assumed 

command responsibil ity for the Accused (this was reflected administratively on 3270 on 30 

January 2020). 

q. On 21 January 2020. the Commanding Officer. Headquarters Battalion, First Marine 

Division. ordered the Accused into pretrial confinement based on the charges pending before this 

court-martial. 

r. On 14 February 2020, Investigator ("Inv.")  presented the Commanding 

Officer of the Accused. Colonel . with an affidavit in support of a CASS to search 
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the Accused's Macbook and external hard drive, the same devices that were origina lly received 

by NCIS from SSgt  on 19 January 2017. 

s. On that same day, Colonel  approved the CASS, authorizing NC IS to search the 

Accused· s Mac book and hard drive for .. [ e ]vidence of indecent electronic communications with 

a minor; e lectronic communications concerning [r]ape and [s]exual [a]ssault; receipt and 

possession of nude images of minor victim  

t. When the affidavit was presented and the CASS approved, the Accused ' s Macbook and 

hard drive were stored in the evidence locker at NCIS RA Camp Pendleton (located aboard 

Marine Corps Base Camp Pendleton, Ca li fornia). 

u. Pursuant to the 14 February 2020 CASS, Investigative Computer Specialist  

 conducted a digital forensic examination of the Accused 's Mac book and hard drive between 

February and April 2020. JCS  completed his examination on 2 April 2020. 

v. After reviewing the results ofICS  examination of the Macbook, Inv.  

identified more than 1,000 pages of relevant e lectronic communications between the Accused 

and Ms. . Inv.  a lso fo und 28 sexually explicit images and 5 sexually explicit 

videos of  No relevant evidence was found on the hard drive . 

3. Discussion and Analvsis. 

A. Burden of Proof and Standard of Review 

M.R.E. 3 l l (d)(4)(A) states that " li]f the defense challenges evidence seized pursuant to a 

search warrant or search authorization on the ground that the warrant or authorization was not 

based upon probable cause, the evidence relevant to the motion is lim ited to evidence concerning 

the information actua ll y presented to or otherwise known by the authorizing officer. '' See also 

United Stares v. Lancina. 2017 CCA LEX1S 436 (N .M.C.C.A.2017) ("In determining whether 
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an affidavit provides a substantial basis to find probable cause. ·we rely alone on infomrntion 

that we know was presented to the magistrate at the time of his determination, as reflected in the 

affidavit . .. and testimony in the record of trial. .. '"' ) (citing United States v. Leedy, 65 M.J. 208. 

214 n.5 (C.A.A.F. 2007)). Once the defense raises the issue. it is the Government's burden to 

prove, by a preponderance of the evidence, that the search warrant or authorization was 

supported by probable cause. See. Mil. R. Evid. 311 (d)(S)(A). 

"The task of the reviewing court is not to conduct a de nova detem1ination of probable cause, 

but only to determine whether there is substantial evidence in the record supporting the 

magistrate's decision to issue the warrant. '· United States v. Macomber, 67 M.J . 214. 218 

(C.A.A.F. 2009) (internal quotations and citations omitted). Reviewing courts look to w hether 

the conunander had a ··substantial basis" for concluding that probable cause existed based on the 

totality of the circumstances . United States v. Owens. 51 M.J. 204, 2 11 (C.A.A.F. 1999); Illinois 

v. Gates, 462 U.S. 2 I 3, 238 ( 1983). 

The Cou11 of Appeals for the Armed Forces summarized the framework for reviewing 

probable cause determinations, focusing on several key principles: ( I) determinati ons of 

probable cause made by a neutral and detached magistrate are entitled to substantial deference; 

(2) reso lution of doubtful or marginal cases should be largely determined by the preference for 

warrants; and (3) close calls will be resolved in favor of sustaining the magistrate's decision. 

United States v. Clay ton. 68 M.J. 4 I 9. 423-24 (C.A.A .F. 20 I 0) (citations and quotations 

omitted); see Gates, 462 U.S. at 236 ( .. after-the-fact scrutiny by courts of the sufficiency of an 

affidavit should not take the form of de novo review") (internal citation and quotation omitted). 
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B. Probable Cause and Digital Evidence. 

The Fourth Amendment protects ·'the right of the people to be secure in their persons, 

houses. papers, and effects, against unreasonable searches and seizures." "[T]he ultimate 

touchstone of the Fourth Amendment is ' reasonableness:·· Brigham City v. Stuart , 547 U.S. 

398,403 (2006). To be reasonable, there must be probable cause, based on the totality of the 

circumstances. that (I) ··the person, property, or evidence sought is located in the place or on the 

person to be searched, .. and (2) the evidence in question is evidence of a crime. Gates, 462 U.S. 

at 238; Mil. R. Evid. 3 l 5(t)(2). 

··Probable cause requires more than bare suspicion, but something less than a preponderance 

of the evidence." United States v. Leedy, 65 M.J . 208,213 (C.A.A.F. 2007).2 ·'Thus, the 

evidence ... need not be sufficient to support a conviction. nor even to demonstrate that an 

investigator's belief is more likely true than false." Id. (citing United States v. Burrell, 963 F.2d 

976, 986 (7th Cir. 1992)). Indeed, a probable cause determination "does not demand any 

showing that such a belief be correct: · nor " a showing that an event is more than 50% likel y." 

United States v. Bethea, 61 M.J. 184, 187 (C.A.A.F. 2005) (internal quotation and citations 

omitted) . 

.. The nexus between the items to be seized and the place to be searched need not be based on 

direct observation but can be inferred from the facts and circumstances of a particular case.'· 

Clayton, 68 M.J . at 424. "Detenninative factors include the type of crime. the nature of the items 

sought. the extent of the suspect's opportunity for concealment. and nonnal inferences as to 

2 In Leedy. the Court of Appeals for the Armed Forces rejected the appellant's argument that no probable cause 
existed to search for child pornography on a computer file tit led, '' 14 year old Filipino girl" Id. at 215. The court 
reasoned that the title of the file ''d[id] not appear in isolation." but was surrounded by other evidence suggesting 
that it was chi ld pornography and therefore there was probable cause. Id. 
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where a criminal would likely hide the property." Id. (citing United States v. Lopez. 35 M.J . 35. 

38-39 (C.M.A. 1992)). 

Assessing probable cause to search digital evidence has presented courts with new 

challenges. The Court of Appeals for the Armed Forces addressed these challenges in United 

States v. Richards, 76 M.J. 365. 370 (C.A.A.F.2017): 

Searches of electronic devices present distinct issues surrounding where and how 
incriminating evidence may be located. While we support· the notion that 
·'warrants for computer searches must affirmatively limit the search to evidence of 
specific federal crimes or specific types of material," United Stales v. Riccardi. 
405 F.3d 852, 862 ( I 0th Cir. 2005), we also recognize the dangers of too narrowly 
limiting where investigators can go. As stated by the United States Court of 
Appeals for the Seventh Circuit, .. [ u ]nlike a physical object that can be 
immediately identified as responsive to the warrant or not, computer files may be 
manipulated to hide their true contents: ' United States, .. Mann, 592 F.3d 779, 
782 (7th Cir. 20 I 0). '·[I]n the end, there may be no practical substitute for actually 
looking in many (perhaps all) folders and sometimes at the documents contained 
with in those folders, and that is true whether the search is of computer file s or 
physical files. It is particularly true with image files." Burgess, 576 F.3d at I 094; 
see also United Stales v. Williams. 592 F.3d 511. 521-22 (4th Cir. 20 I 0) (positing 
an implied authorization for officers to open each file on the computer and view 
its contents, at least cursorily. to determine whether it falls within the scope of the 
warrant ' s authorization. "To be effective, such a search could not be limited to 
reviewing only the files· designation or labeling, because the designation or 
labeling of file s on a computer can easily be manipulated to hide their 
substance .") Of course our reluctance to prescribe ex ante limitations or require 
particular search methods and protocols does not render them immune from an ex 
post reasonableness analysis. See, e.g. , United Stales v. Christie , 7 I 7 F .3d 1156, 
1167 (I 0111 Cir. 2013) (''[E]ven if courts do not specify particular search protocols 
up front in the warrant process, they retain the flexibility to assess the 
reasonableness of the search protocols the government actually employed in its 
search after the fact, when the case comes to court, and in light of the totality of 
the circumstances."). 

In the years preceding the C.A.A.F' s decision in Richards. numerous appellate opinions upheld 

searches of digital evidence with more attenuated probable cause than that which existed for the 

18 January 2017 search and the 14 February 2020 search in this case. See e.g. United Stales v. 
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Gallo. 55 M.J . 418. 419-20 (C.A.A.F. 2001): United States v. Clayton. 64 M.J . 419. 424 

(C.A.A.F. 2010); United States v. Lancina 2017 CCA LEXIS 436 (N.M.C.C.A. 2017). 

In United States v. Gallo. 55M.J.418, 419-20 (C.A.A.F. 200 I), the appe llant used his 

government computer to view images of child pornography. In support of a request for a warrant 

to search the appellant's residence and personal computer, the affiant provided details of his 

extensive experience in the area of child pornography and enticement (in addition to specific 

facts about the crime itself). Id. at 420. 

The appellant argued that there was no nexus between child pornography on his government 

computer and his personal computer at his residence. Id. The Gallo court held that the nexus, or 

.. gap." between child pornography on his government computer and his residence was satisfied 

by the afftant' s extensive experience in law enforcement-twenty-six years-which made the 

appropriate connection by setting forth his opinion as to how pornographic material is o btained 

and stored. Id. at 422; see United States v. Fannin , 817 F.2d 1379. 1382 (9th Cir. 1987) 

(magistrate may give considerable weight to .. conclusion of experienced law enforcement 

officers regarding where evidence of a crime is likely to be found''); United States v. Angulo

Lopez, 791 F.2d 1394, 1399 (9th Cir. 1986) (magistrate .. enti tled to draw reasonable inferences 

about where evidence is likely to be kept, based on the nature of the evidence and the type of the 

offense .. ). The court further rejected a staleness argument, stating that ·'information more than 6 

months old when se.izing pornography on a computer or a hard drive has been allowed.'. Id. 

(citing United Stales v. Hay, 231 F.3d 630 (9th Cir. 2000) (six months) and United States v. 

Lacy , 119 F.3d 742 (9th Cir. 1997) (ten months)). 

Jn United States v. Clayton. 64 M.J. 419. 424 (C.A.A.F. 20 10), the appellant was a voluntary 

and active member of a website group that ' ·share[d] child pornography and exploitation 

8 
Appellate Exhibit XXXV (35) 

Page 9 of 1171 



infonnation." Although there was no evidence that the appellant posted messages to the group, 

participated in the discussions, or uploaded or downloaded child pornography, and there was no 

evidence as to how long be belonged to the group and how often he accessed the website, the 

Court found that ·'[t]he information presented to the magistrate regarding the activities of a 

voluntary member of the [child pornography] web group was sufficient to support a search of his 

quarters:· Id. at 425. 

In United States v. lancina 2017 CCA LEX IS 436 (N.M.C.C.A. 2017). the Com1 fo und that 

several aspects of an affidavit were "too 'generalized ' to provide a substanti al basis for probable 

cause:' but ultimately found that, "[ u]nder the totality of the circumstances-such as the use of the 

website containing child erotica at home, combined with the thumbnail images and icon on the 

government computer, and the information in the affidavit about how digital images once 

accessed on a computer are likely to be retained . . . .the CO had a substantial basis to find 

probable cause, with a nexus sufficient to search the appellant' s home and digital devices for 

child pornography." Id. at 34, 39. 

C. LtCol  had a substantial basis to find probable cause to search the HP Laptop 

seized pursuant to the Accused's personal effects inventonr . 

The Defense argues that the Government .. did not have particularized probable cause to 

search for anything beyond the messages exchanged between .. the Accused and , and that 

there was no probable cause to search for .. conununications, pictures, or videos·· related to  

Notwithstanding these Defense arguments. the infonnation provided in the affidav it, along 

with the conclusions of an experienced law enforcement officer (SA ). provided LtCol 

 with a substantial basis to find probable cause. In his 18 January 20 17 affidavit SA 

 informed LtCol : l) that NCIS was investigating the Accused for rape and sexual 
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assault of a child, and violating a lawful general order, 2) that the spouse of the Accused, Ms. 

, told NCJS about her husband' s illicit sexual relationship with , someone she believed 

to be  years old, 3) that NCIS located and interviewed , 4) that  told NCIS that she 

had been in a sexual relationship with the Accused since she was years o ld, 5) that  

told NClS that she recently had sexual intercourse with the Accused (when she was years 

old), circa November 2016, 6) that  told NC IS that many of her sexual encounters with the 

Accused occurred in the Accused ' s personally owned vehicle (POV). 7) that based in part on this 

infom1ation, NClS searched the Accused ' s POV, 8) that NCIS found a Samsung cellular phone 

during the search of the Accused ' s POV, 9) that as a result of a digital forensic analysis of the 

Accused ' s Samsung phone. NCIS found electronic communications between the Accused and 

his spouse  .. in violation of a lawful military protective order, 10) that NCIS determined via 

the digital forensic analysis that. although the electronic communications were found on the 

Accused's phone, at least some of the communications originated from a computer and not a 

mobile device, 11) that in some of the communications, the Accused "made reference to 

unlawful flight to evade prosecution, 12) that in some of the communications. the Accused 

" insinuated to his fami ly ... that his current situation may improve if . were to retract her 

statement against him; · 13) that pursuant to the Accused' s 11 January 2017 return to pretrial 

confinement, an inventory of his barracks room was conducted, 14) that the Accused·s Company 

First Sergeant. then-I stSgt . informed NCIS that a .. small pair of woman' s 

undergarments were discovered during the course of the inventory, and 15) that [b ]ased on the 

aforementioned evidence and his (SA  "prior training, education. and experience," 

there was reason to believe that the Accused '·personal effects," to include "forensic images of 

any digital media devices." would contain evidence of the crimes NCIS was then investigating. 
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Despite these facts, the Government concedes that given case law developments regarding 

searches of digital evidence in the years between when the 18 January 2017 CASS was signed 

and the pendency of these proceedings. finding a substantial basis for probable cause here is a 

close call. However, "close calls will be resolved in favor of sustaining the search authority" s 

decision." United States, .. Eppes, 77 M.J . 339,345 (C.A.A.F.2018) (internal citations omitted). 

In I ight of the bias towards duly executed search authorizations. the facts presented in the 18 

January 2017 affidavit, when viewed in totality, allowed LtCol  to reasonabl y infer that 

there may be evidence of the Accused 's illicit se>..'Ual relationship with . on the Accused's HP 

laptop. See also United Stales , .. Allen, 53 M.J . 402, 407 (C.A.A.F. 2000) (finding ··substantial 

evidence'' to search the appellant's home, without direct proof of child pornography there.) 

Because the affidavit provided to LtCol  provided a substantia l basis to find probable 

cause. the search of the Accused's HP Laptop was lawfu l and this Court should DENY the 

Defense motion to suppress. 

D. Col  had the authority to authorize the search of the Accused's Mac book 

The Defense next contends (as they did in their motion to suppress the Accused·s iPhone 6) 

that, the Accused's Macbook was ..... never subject to the control of the commanding o fficer of 

Headquarters Battalion.'· and that ·'NCIS · s field offices are under the control of the installation 

commander, not the commander of one of the tenant commands. ·· The Defense contends that 

Col ··did not have jurisdiction'· to authorize the search. The Defense is wrong. 

When a Marine is placed in confinement. commanders maintain control over the persons 

within their command and the property that belongs to them. Consistent with M il. R. Evid. 

3 1 S(d)(I ). the Marine Corps Manual explains a commander may search property owned by 

personnel under his contro l. The Marine Corps Manual states a commander' s authority to 
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authorize searches of persons under their control "includes ... property ... owned. used. or 

occupied by persons subject to military law:' Marine Corps Manual 1302.2 (1980): see United 

Stales v. Tripplett , 18 C.M.R. 421. 423 (N .B.R. 1954) (commander has authority to search 

··personnel and property under his control."). Moreover, the control over personnel and property 

is not lost s imply because it is "at another area [other than the command] under military control." 

Id.; United States"· Turks. 9 C.M.R. 641 (A.F .B.R. 1953). 

In Tripp/ell , the appellant claimed his commanding officer could not subject him to a 

search while the appellant was at another command. Tripp/ell. 18 C.M.R. at 423 . The court 

rejected his argument and held that a lthough the appellant was temporarily located at another 

command, the commanding officer still retained authority to order searches over personnel of his 

command as long as they were on military controlled property. Id. 

Simi larly in Turks, an appellant claimed that his commander had no authority to authorize 

a search of his person while he was at an air wing on base, outside the limits of the squadron. 9 

C.M.R. at 644. The Air Force Board of Review explained however that courts have 

"consistently recognized the plenary power of a commander to order the search of persons and 

property within his command'" and located ··in a place under military control.., id. at 645. The 

court held that there was no ··requirement that an accused must be returned to the squadron'" for 

the commander to authorize a search. Id. 

As illustrated in Tripi/et and Turks, the Marine Corps Manual grants commanders the 

authority to search their personnel and any property owned by their personnel when they are 

located in a place under military control. Here. although the Accused's Macbook was not 

physically located at the command, the Headquarters Battalion Commanding Officer still had 

control of the Macbook because it was owned by the Accused , a person under his command. 
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Similar to Tripp/ell and Turks. because the Macbook was located at NCIS-a place under 

military control-the Headquarters Battalion Commander had authority to grant the search of 

property owned by a member of his command. 

The NCIS Manual further illustrates that the ownership of the property does not change 

after its lawful seizure and that the Commander retains control over that property. In the 

Manual, NClS 's disposal policy for evidence is either to return the property to the owner or the 

command. NCIS Manual 13-12.1 (2016). Thus. when NCIS agents seize and search property, 

the individual or command retain permanent control of that property. 

Accordingly, the Headquarters Battalion Commanding Officer, as the Accused ' s 

commander, still had .. the authority to order searches .. . [even] at another area under military 

control." Triplett , 18 C.M.R. at 423. 

E. Col  had a substantial basis to find probable cause to search the Accused's 

MacBook. 

Relying primarily on United Stales, .. Hoffman, 75 M.J. 120 (C.A.A.F. 2016) and United 

Slates v. Nieto. 76 M.J . 101 (C.A.A.F. 2017), the Defense argues that Inv.  '·did not 

present any evidence to support probable cause to search the Macbook." The Defense reliance on 

Hoffman and Nieto is misplaced. 

Here, unlike Nieto , Inv.  did not have rely on ··technologically outdated'' profiles 

"about how servicemembers ·normally .. use digital media-the Accused told NCTS that he used 

his iPhone to commun icate with  using the Facebook messenger application and  told 

NC IS that she received a "photograph of what she believed to be [the Accused' s penis] via 

Facebook Messenger and cellular telephone message.'· Of note, Face book messenger is an 

internet based application capable of being accessed by a user on any device with an internet 
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connection-like an iPhone or a Macbook computer. Here, unlike Nieto, there is no doubt that 

the Accused owned the Macbook in question because NCIS received it from a close friend of the 

Accused, SSgt . who told NCJS that the Accused had given him the Macbook to 

keep at his house while the Accused was in pretrial confinement. Here. unlike Hoffman (where 

the Accused and the Victims had no digital interaction), the Accused and  both told NCIS 

that they communicated via some sott of digital messaging application. accessible from any 

device with an internet connection-like an iPhone or a Macbook computer. Here, unlike 

Hoffman (where the Government had no evidence relating to child pornography before the 

search), NCIS was actively pursuing leads, based on statements made by the Accused and the 

Victim, into allegations of indecent exposure and sexual misconduct with a child. 

The statements of the Accused. coupled with the statements of  along with the 

conclusions of an experienced law enforcement officer (Inv. ). provided Col  

with a su bstantial basis to find probable cause. In his 14 February 2020 affidavit. Inv .  

informed Col 1) that NCIS was investigating the Accused for rape and sexual assault of 

a child, indecent exposure, and various child pornography offenses, 2) that the spouse of the 

Accused , Ms. ., told NCIS about her husband' s illicit sexual relationship with , someone 

she believed to be years old, 3) that the Accused admitted to knowing . , 4) that the 

Accused admitted to communicating with  as recently as IO days before the interview. 

5) that the Accused admitted to communicating with . using the Facebook Messenger 

application. 6) that the Accused admitted to accessing Facebook Messenger from his iPhone in 

order to effectuate said electronic communications, 7) that NC IS located and interviewed  

8) that  told NC IS that she had been in a sex ual relationship with the Accused since she was 

years old, 9) that  told NCIS that she recently had sexual intercourse with the 
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Accused (when she was  years old), following the Marine Corps Ball circa November 2016. 

10) that . to ld NCIS that the Accused sent her .. a photograph of what she believed to be his 

penis via Facebook Messenger and cellular telephone message when she was approximately 

years-old.'' 11) that . to ld NCIS that she sent the Accused multiple digital 

images of her vagina and breasts, at the request of the Accused, 12) that a close friend of the 

Accused. SSgt , told NCIS that the Accused admitted to him that he had had a 

relationship with a minor. 12) that SSgt  told NCIS that the Accused ·'seemed 

embanassed·' by his relationship with sa id minor, J 3) that, even though the Accused had a 

barracks room where he left many of his personal effects before going into pretrial confinement, 

the Accused gave SSgt  several specific items to hold for him while he was confined, and 

14) that [b]ased on the aforementioned evidence and his (Inv.  .. prior training, 

education, and experience," there was reason to believe that the Accused·s Macbook would 

.. likely contain evidence" of the crimes NCIS was then investigating. 

These facts. when view in totality, allowed Col  to reasonably infer that there may be 

evidence of the Accused 's illicit sexual relationship with . on the Accused's Mac book. See 

also United Stales v. Allen, 53 M.J. 402, 407 (C.A.A.F. 2000) (finding ''substantial evidence·· to 

search the appelJanf s home, without direct proof of child pornography there.) Unlike the search 

of the Accused's HP laptop, deciding whether there was a substanti al basis for probable cause to 

search the Accused' s Macbook is not a close call. Because the affidavit provided to Col  

provided a substantial basis to find probable cause, the search of the Accused· s Macbook for 

·' [e]vidence of indecent electronic communications with a minor: electronic communications 

concerning [r]ape and [s]exual [a]ssault: [and] receipt and possession of nude images of minor 

victim .," was lawful and this Court should DENY the Defense motion to suppress. 
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F. Even if the Court finds probable cause lacking, the Good Faith exception applies 

Per M.R.E. 311 ( c )(3 ), the .. good faith,. exception, [ e ]vidence that was obtained as a result of 

an unlaV1rful search or seizure may be used if: 

(A) the search or seizure resulted from an authorization to search, seize or apprehend issued 
by an individual competent to issue the authorization under Mil. R. Ev id. 31 S(d) or from a 
search warrant or arrest warrant issued by competent authority; 

(B) the individual issuing the authorization or warrant had a substantial basis for determining 
the existence of probable cause; and 

(C) the officials seeking and executing the authorization or warrant reasonably and with good 
faith relied on the issuance of the authorization or warrant. Good faith is to be detem1ined 
using an objective standard. 

In United States v. Carter , 54 M.J. 414 (C.A.A.F. 2001). the C.A.A.F. found that a military 

magistrate Jacked a ··substantial basis'' for probable cause to seize a sample of the Accused's 

blood, but upheld the seizure under the good fa ith exception. In squaring conflicting Supreme 

Court case law3 with M.R.E. 3 11 (c)(3)(B). the Carter Court held that notwithstanding the fact 

that the plain language of M.R.E. 311 (c)(3)(B) requires the ·'individual issuing the authorization·· 

to have had a substantial basis for probable cause. the proper analysis of this prong is from the 

perspective of "a reasonable law enforcement official executing the search authorization ... Id. at 

422. The Carter Cow1 also noted that a plain language interpretation of M.R.E. 3 11 (c)(3)(B) 

would '·effectively abolish the good faith exception in military practice.'' Id. at 421. The 

C.A.A.F. recently affirmed this application ofM.R.E. 3 11 (c)(3)(B) in United States v. Perkins. 

78 M.J. 38 1, (C.A.A.F. 2019). 

Here, li ke in Perkins, both SA  and Inv.  reasonably believed there was a 

substantial basis to issue CASS 's to search the Accused's HP laptop and Macbook. For the HP 

laptop, SA  will testify that. even though he does not specifically remember consulting 

3 Illinois v. Gales, 462 U.S. 213 ( 1983 ); United Slates v. Leon, 468 U.S. 897 ( 1984 ). 
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with Trial Counsel on the 18 January CASS. it was his regular practice to consult with Trial 

Counsel before presenting affidavits to search authorities. 

Moreover, Inv.  specifically requested and received the assistance and advice or a 

Complex Trial Counsel, Major Nate Michel, before presenting the affidavit to search the 

Accused 's Macbook to Col  SA  and Inv. reliance on the CAss·s was 

objectively reasonable. If the Court finds probable cause lacking for either search, the 

Government asks the Court to apply the Good Faith exception and DENY the Defense motion to 

suppress. 

4. Evidence. In support of its motion, the Government offers the following: 

a. Documents related to the Jan 2017 CASS and Feb 2020 CASS. 

b. Declaration of ICS  dtd 9 June 2020. 

c. Evidence obtained from the Accused 's HP laptop. 

d. Evidence obtained from the Accused ' s Macbook (to include illicit images and videos). 

e. The testimony of Inv. . 

f. The testimony of Agent  

5. Relief Requested. The Government respectfully requests that this Court DENY the Defense 

motion to suppress. 

6. Burden of Proof. Pursuant to M.R.E. 311 (d)(S)(A). once the Defense has made a motion to 

suppress based on a lack of probable cause. the burden is on the Government by a preponderance 

of the evidence to establish that probable cause existed. or, in the alternative, that the good faith 

exception applies. 
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7. Oral Argument. The government requests oral argument. 

R. L. CHTRIBOGA 

Major, U.S. Marine Corps 

Senior Trial Counsel 

CERTIFJCA TE OF SERVICE 

A copy of this response was electronically served upon the Court and Defense on th is date: 11 
June 2020. 

R. L. CH IRIBOGA 

Major, U.S. Marine Corps 

Senior Trial Counsel 
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UNITED STATES MARINE CORPS 
NAVY-MARINE CORPS TRIAL JUDICIARY 

WESTERN JUDICIAL CIRCUIT 
GENERAL COURT-MARTIAL 

UNITED STATES 

V. 

DEXTER K. KUNJSHJGE 
Sergeant/E-5 
U.S . Marine Corps 

GOVERNMENT OPPOSITION TO 
DEFENSE MOTION TO SUPPRESS 
(Search and Seizure of the Accused's 

Samsung Phone) 

I l June 2020 

1. Nature of the Response. This response is to the Defense Motion to Suppress evidence gathered 

from the Accused's Samsung Galaxy Ill cellphone. The Government respectfully requests that the 

Defense motion be DENIED . 

2. Facts. 

a. The Accused is cu1Tently pending a rehearing for, among other things. allegations of 

sexual assault, aggravated assault, sexual assault of a minor, possession of child pornography, 

solicitation of distribution of child pornography, obstruction of justice, and adultery. 

b. There are three victims in this case:  .. ., and . 

c. The seven specifications under Article 120b relate to the Accused's repeated and ongoing 

sexual misconduct involving  

d. . was  years old at the time of the first sexual offense committed by the 

Accused. 1 

e. The Accused ' s sexual relationship with  continued until she was nearly  years 

old.2 

1 Bates 4264; 4285; 3549; 3533. 
2 Bates 4285; 3549; 3533 . 
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f. On 1 December 2016,  made a statement to NCJS reporting the physical and sexual 

abuse against her, and disclosed that the Accused was sleeping with , a minor. 3 

g. During an NCIS interview with  stated that she and the Accused had sex in his 

vehicle a grey Dodge Challenger, and that he had sent her a picture of his pen is over Face book 

messenger and cellular telephone.4 

h . On 4 January 2017, after interviewing  NCIS requested a Command Authorization 

for Search and Seizure (CASS) from Lieutenant Colonel (LtCol) , USMC. 

commanding officer, 3rd Light Annored Reconnaissance Battalion (3rd LAR) located on Marine 

Corps Air Ground Combat Center, 29 Palms (MCAGCC 29 Palms). 5 

i. On 4 January 2017, a CASS was authorized by LtCol  to search the Accused's grey 

Dodge Challenger. The CASS sought "biological evidence, trace evidence, clothing, documents, or 

any other indication . was in Sgt Kunishige's vehicle.' 6 

j . On 4 January 2017, the Accused was served with the search wan-ant at the 3rd LAR 

battalion headqua,ters. The Accused parked his grey Dodge Challenger in the common parking lot 

outside of the 3rd LAR battalion headqua1ters. 7 

k. NCJS secured the vehicle in the common parking lot outside of the 3rd LAR battalion 

headquarters before executing the search. 8 

I. "Securing'· the vehicle required preventing the Accused or any other individual from 

accessing the vehic le during the search, to ensure there was no destruction of evidence that may have 

existed in the vehicle.9 

3 Bates 4286. 
4 Bates 4285; 3562. 
5 Bates 4262-65. 
6 Ibid. 
7 Bates 4261-65 . 
8 Bates 4261-65. 
9 Bates 790; 792. 
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m. To search for bodily fluids as authorized in the CASS, NCJS needed a dark room to 

effectively use alternate light sources. A forensic search for bodily fluids requires black-out 

conditions, which was not possible in the parking lot. Perfonning the search in the parking lot would 

have been ineffective. 10 

n. NCIS had the vehicle towed approximately one mile to the Auto Skills Center on board 

MCAGCC 29 Palms, where the requisite black-out conditions could be simulated.11 

o. CIS executed the search of the vehicle authorized by the 4 January 2017 CASS at the 

Auto Skills Center. 12 

p. As part of that search, NCIS agents searched from the roof to the floor of the veh icle, 

including the trunk, glove compartment, and beneath seats to find bodily fluids , condoms. and similar 

evidence sought under the 4 January 2017 CASS. 13 

q. In the course of executing that search. the Accused's Samsung Galaxy 111 cellphone-the 

evidence in question-was discovered in the vehicle near the driver's seat. 14 

r. NCIS seized the cellphone and requested a second CASS for permission to search the 

Accused's cellphone. 

s. LtCol  authorized a second CASS on 9 January 2017 to include ··device details. 

photographs, third-party communication applications, social networking applications, call logs, 

contacts, and Facebook messages stored within.'' 15 

t. NCJS began extracting the data from the Accused's cellphone on 9 January 2017. The 

extraciion report was completed I J January 2017. 16 

10 Bates 791 . 
it Bates 791 . 
12 Bates 792. 
13 Bates 792-793. 
14 Bates 786. 
15 Bates 4283-4286. 
16 Bates 4281 . 
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u. N IS had previou ly obtained a ASS for the Accused's prior phone, an Apple iPhone, 

on 14 December 2016.17 

3. Burden. Per Military Rule of Evidence 304 t) , the burden of proof lies with the Government by a 

preponderance of the e idence . 

4. Discussion. 

a. Lt Col  had appropriate juri diction to grant the earch of the Accused's vehicle, 
and the temporal")' detention of the vehicle was reasonable in light of the Government's 
investigative interests. 

The Fourth Amendment protect against 1111rea onable searche and seizures and provides 

that warrants shall not be issued absent probable cause. 1 Searches ··conducted qfrer obtaining a 

warrant or authorization are presumptively reasonable.' 19 

Searches and seizures implicate different interests. 20 A ·· eizure" affects only the person· 

po sesso interest ; a earch affects a person· s privacy intercsts.''21 The Supreme Court, 

·' [r]ecognizing the generally less intrusive nature of a seizure ... has frequently approved warrantless 

seizure of property on the ba is of probable cause, for the time necessary t secure a warrant where 

a, ;mantle s earch wa either held to be or likely would ha e been held impenni ible.'' 22 As such, 

the ''heightened protection, e accord priva interests is simply not implicated here a seizure of a 

premise . not a search, is at i ue: ·23 

A ·'seizure '' occurs when there is .. meaningful interference' · with an individual's possessory 

property interests.24 A "meaningful interference" is more than a technical trespass and excludes 

··inconsequential interference·' with an individual's possessory interests; a seizure requires law 

17 Bates 4663-66. 
18 .S. Const. Amend. IV (emphasis added). 
19 nited v. Hoffman . 75 M.J . 120. 123-124 ( .A.A.F. 2016) citing U11ited tales v. Wicks. 73 U . 93. 99 {C. . .. F. 
2014) quoting Katz v. United States, 389 U.S. 347,3 57 (1967) (emphasis added). 
20 Segura v. United States, 468 .. 796, 806 ( 1984) citing Jacobsen 466 .S. at I 09. 
21 Id. 
22 Jd. 
2-~ Id at 810 . 
24 Hoffman , 75 M.J. at 124 citing ( 'nited State. v. Jacobsen, 466 U.S. I 09, I I 3 ( 1984 . 
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enforcement to exercise a "fair degree of dominion and control over the property."25 Whether a 

seizure is .. reasom~ble ' is a case-by-case detem1ination ;26 however, "the brevity of the invasion of the 

individual" s Fourth Amendment interests is an important factor in determining whether the seizure is 

so minimally intrusive as to be justifiable on reasonable suspicion. "27 

1. The 4 January 201 7 CASS to search 1he Accused ·s vehicle was granted upon a 
showing of probable cause to an au!horized commander-LtCol - and was 
served within his jurisdiction. 

Evidence obtained from reasonable searches conducted pursuant to a search warrant or search 

authorization is generally admissible at trial. 28 "Search authorization '' means .. express permission, 

written or oral , issued by a competent military authority to search . . . an area for specified property or 

evidence . . .. "29 A search authorization may be valid for a search of, among other things, ·'property 

situated on or in a military installation . .. or any other location under military control."30 Only a 

commander "Who has control over the place where the property or person to be searched is situated 

or found" may authorize a search upon a showing of probable cause .31 More than one commander 

may have control over the area to be search .32 Alternatively the good-faith exception may apply 

where a commanding officer acts as a rational , reasonable commander having probable cause to 

believe that he could authorize a search of appellant ' s car. 

LtCol  was the commanding officer of 3rd LAR. As the battalion commanding officer, 

he exercised jurisdiction over the 3rd LAR work space on board MCAGCC 29 Palms. The CASS 

authorizing the search of the Accused ' s vehicle was served on the Accused at 3rd LAR headquarters 

while the Accused ' s vehicle was in the parking lot directly adjacent to 3rd LAR headquarters. No 

25 id. 
26 United States v. Whren, 517 U.S. 806, 817 ( 1996) ("It is of course true that in principle every Fourth Amendment 
case, since it turns upon a ' reasonableness ' determination , involves a balancing of all relevant factors" ). 
27 United States v. Place, 462 U.S. 696, 709 (1983 ). 
28 See Mil. R. Evid. (M.R.E. ) 315(a). 
29 M.R.E. 315(a)(l) . 
30 M.R.E. 315(c)(3). 
J I M.R.E. 315(d)(l). 
32 United States v, Mix, 35 M.J. 283 (C. M.A. J 992) . 
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signage designated the parking lot as belonging to a specific unit; it was used by 3d LAR Marines, as 

well as Marines from other units. Although other Marines had access to park in the lot, the frequent 

use by 3rd LAR Marines would cause LtCol  acting as a rational, reasonable commander, to 

believe his authority extended to the shared lot. Thus, the 4 January 2017 CASS to search the 

Accused's vehicle was authorized by the appropriate commander who had jurisdiction over the space 

in which the property to be search was parked. 

2. NCJS ·s tempormy detention of the Accused's vehicle was part ofa lawful search 
based on probable cause and was reasonable, as ii was necessa,y to effect the search 
in furtherance of the Government 's interesl. 

Whether a search or seizure implicates the Fourth Amendment turns on whether the search or 

seizure was ·'reasonable." 33 Law enforcement seizures of personal propetfy are ordinari ly 

unreasonable under the Fourth Amendment, unless effected within the ambit of a warrant issued by a 

neutral magistrate upon finding probable cause. 34 Reasonableness is detennined by balancing the 

·'nature and quality of the intrusion on the individual 's Fourth Amendment interests against the 

importance of the governmental interests alleged to justify the intrusion."'35 

NCIS's search of the Accused ' s vehicle was supported by probable cause, as evidenced by 

the CASS. While the CASS was specifically directed towards searching the vehicle NCTS would 

have had to seize the vehicle to perform the search.36 The Accused would not have been able to 

access the vehicle during the search, even if the search occurred in the parking lot. Thus, restricting 

the Accused' s access to the vehicle constituted a seizure. 

An effective search of the vehicle required black-out conditions, which would be impossible 

where the vehicle was located in the sunny parking lot. Authorizing a search but prohibiting the 

reasonable means required to perform it renders it meaningless. Executing the search in the 3d LAR 

33 United Slates v. Whren, 517 U.S. 806, 8 l 7 (1996). 
34 1/Iinois v. McArthur, 53 1 U.S. 326. 330 (200 1) citing United States v. Place, 462 U.S. 696, 701 (1983). 
15 United States v. Jacobsen, 466 U.S. 109. 125 ( 1984) quoting Place, 462 U.S. at 703. 
36 Bates 790; 792. 
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parking lot would have eliminated the search 's purpose and rendered thee ·ercise academic . The 

issue then. is hether moving the vehicle one mile away to the Auto Skills Center where NClS 

could simulate the necessa1y black-out conditions to effectively search for bodily fluids as pa11 of a 

rim inal investigation into criminal se ual activity, as reasonable in light of the Accused ' s 

implicated Fourth Amendment interests. 

In Illinois v. McArthur police seized a home for two hours by preventing the occupant from 

entering it. while police obtained a search wa1Ta11t ba ed on a probable cau e determination that there 

, ere drugs inside. The upreme Court ruled that the eizure, as reasonable, and therefore lawful, 

because the police: 1) had probable cause; 2 reasonably believed that failure to secure the scene 

might result in loss of evidence; 3) reasonably balanced their needs with the occupant's personal 

privacy demands; and 4) limited the period of restraint. 37 

The key distinction between lllinoi · and this case i that, while in Illinois. the e1zure was 

effected to obtain a lawful search authorization, here NCI already had one. NCIS had probable 

cause to earch the ehicle as evidenced b the CASS. Further, Cl reasonably belie ed that 

failing to secure the vehicle might result in the destruction of evidence. The Accu ed ' s car wa 

moved approximately one mile away to a building that could simulate the black-out conditions 

necessary to use the alternate light source required for the search . Further, the Accused was able to 

recover hi ehicle the next day. This one-day separation, a well as the clo e proximity of the search 

site, reflect a reasonable intrusion of the Accused's possessory intere t when balanced by the 

government's interest in investigating allegations of criminal sexual behavior. 

b. The Accused's Samsung Galaxy (II wa lawfully eized and legitimately detained while 
the 9 January 2017 CASS was secured to search its contents. 

Law enforcement authorities in the course of an in estigation may ··properlv take reasonable 

measures to assure that, until reasonable investigative steps can be completed, evidence is not 

31 J/linois, 531 U.S . at 331-32. 
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destroyed .. .. " 38 Law enforcement in the course of otherwise lawful activity may seize property 

·'observed in a reasonable fashion' ' if there is probable cause.39 A privacy interest is afforded 

heightened protection compared to a possessory interest, due to the Fourth Amendme.nt' s protection 

of''people, not places.' '40 ' [S]ociety's interest in the discovery and protection of incriminating 

evidence from removal or destruction can supersede, at least for a limited time a person· s possessory 

interest in property, provided that there is probable cause to believe that that prope,ty is associated 

with criminal activity."4 1 

During a consent search of his barracks in Unded States v. Stoecker, the appellant attempted 

to covertly slip a small box into his pants pocket. The investigator performing the search seized the 

box on the belief that it contained the proceeds of the stolen equipment he sought, and searched it. 

The Cou1t of Military Appeals rejected the Government's attempt to justify the search on exigent 

circumstances, instead suggesting that the investigator could have retained custody of the box until 

he could obtain "suitable authorization to open it."42 

NCI S seized the Accused· s phone to prevent destruction of potentia 1 evidence based on the 

facts yielded by the investigation to that point, which supported probable cause. The Accused's 

Samsung Galaxy llJ was discovered during the search of his personal vehicle. NCIS searched from 

the roof to the floor, and underneath seats, where the phone was found. NCIS then sought a new 

CASS to search the contents of the phone using a new probable cause affidavit for LtCol  

review with facts obtained during the investigation . At th is point, . had told NCIS that the 

Accused had sent her a picture of his penis over Face book messenger as well as over text message. 

18 United States v. Stoecker, 17 M.J . 158, 164 (C.M.A. 1984). 
19 M.R.E. 3 I 6(c)(5)(C); see also United Srates v. Gurczynski, 76 M.J. 381, 387 (C.A.A.F. 2017) citing United States 
v. Fogg, 52 M.J. 144, 149 (C.A.A.F. 1999). 
40 Id at 810. 
41 Id. at 808. 
42 Stoecker, 17 M.J . at 164. 
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This information would suppott a finding that there was probable cause to believe that the Accused ' s 

cellphone would lead to evidence of a crime. 

Further, retaining the phone was reasonable as an effort to prevent the Accused from deleting 

or altering evidence that it may have contained. Further, NCIS worked diligently to obtain a CASS to 

search the phone, 43 rather than immediately searching the phone, which would have likely 

unlawfully violated the Accused's privacy interests . Therefore, NCIS lawfully seized the Accused's 

Samsung Galaxy III based on a reasonable belief that there was probable cause that the phone 

contained evidence, and was reasonable in keeping the phone while obtaining proper authorization to 

search it. Similarly, its interest in investigating criminal sexual activity outweighed any 

inconvenience to the Accused ' s possessoty interest. Therefore, NCIS ' s actions were lawful. 

c. The Accused's Samsung Galaxy Ill was searched pursuant to a search authorization 
issued within LtCol  authority upon a showing of probable cause, and the scope 
was proportional to the evidence provided. 

l. LtCol  had the authority to authorize the search of the Accused 's Samsung 
Galaxy 111 as the Accused 's commanding officer. 

Consistent with M.R.E. 3 l S(d)( 1 ), the Marine Corps Manual exp lains that a commander may 

search property owned by personnel under his control. The Marine Corps Manual states that a 

commander's authority to authorize searches of persons under his control '' includes . . . property .. . 

owned, used, or occupied by persons subject to military law."44 Further, the control over personnel 

and property is not lost simply because it is ·;at another area f other than the command] under military 

control. '"45 

In Tripplett , the appellant claimed that his commanding officer could not subject him to a 

search while the appellant was at another command. The court rejected his argument holding that 

43 NCIS seized the phone on 4 January 2017 and obtained the CASS 011 9 January 20 I 7. 
44 Marine C01ps Manual I 302.3 {1980); see United States v. Tripplett. I 8 C.M.R. 421 , 423 (N .B.R. I 954) 
(commander has authority to search "personnel and property under his control"). 
45 Id.; United States v. Turks , 9 C.M.R. 641 (A.F.B .R. 1953). 
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although the appellant was temporarily located at another command. the commanding officer sti II 

retained authority to order searches over personnel of his command as long as they were on military 

controlled prope1ty. 46 

Similarly, the appellant in Turks claimed that his commander had no authority to authorize a 

search of his person while he was at an air wing on base, outside the limits of the squadron. The Air 

Force Board of Review explained, however, that courts have "consistently recognized the plenary 

power of a commander to order the search of persons and property within his command" and located 

"in a place under milita1y control."47 The court held that there was no "requirement that an accused 

must be returned to the squadron·· for the commander to authorize a search .48 

As illustrated in the Turks and Tripple11, the Marine Corps Manual grants commanders the 

authority to search their personnel and any property owned by their personnel when they are located 

in a place under military control. Here, although the Accused's phone was not physically at the 

command, LtCoJ  still had control of the Samsung Galaxy Ill because it was owned by the 

Accused a person under his command. Similar to Tripp/ell and Turks, because the phone was located 

at NCIS-a place under military control-LtCol  still had authority to grant the search of 

property owned by a member of his command. 

The NCTS Manual further illustrates that the ownership of the property does not change after 

its lawful seizure, and that the Commander retains control over that property. Jn the Manual, NCJS ' s 

disposal policy for evidence is either to return the property to the owner or the command. 49 Thus, 

when NCIS agents seize and search property, the individual or command retain pemrnnent control of 

46 Tripplett, 18 C.M.R. at 423. 
41 Turks. 9 C.M.R. at 644. 
-18 Jd. 
49 NCIS Manual 13-12.1 (2016). 
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that property. Accordingly, LtCol  as the Accused's commander, still had "the authority to 

order searches ... [even] at another area under military control."50 

2. LtCol  had a substantial basis to conclude that probable cause existed to search 
the Accused's phone based on the knowledge 1hat the Accused had used cellular text 
messages and Facebook Messenger to conduct a sexual relationship with a minor . 

Probable cause is a reasonable belief that evidence is located in the place to be searched, 

based upon a flexible , commonsense standard .51 ·'The search authority must have ·a substantial basis 

for concluding probable cause exist[s] .' ''52 A substantial basis exists "when, based on the totality of 

the circumstances, a common-sense judgment would lead to the conclusion that there is a fair 

probability that evidence of a crime will be found at the identified location' . 53 In evaluating a search 

authority ' s probable cause finding, courts should look to: ''I) the facts known to the authority when 

he issued the warrant and 2) the manner in which he came to know these facts." 54 Such 

detenn inations by a neutraJ and detached authority are entitled to substantia I deference. 55 

The appellant in United States v. Eppes claimed that a search authorization to search his 

residence lacked probable cause due to an insufficient nexus between his computer recovered during 

the search and the crimes he was suspected of committing, including fraud. The Court of Appeals for 

the Armed Forces (CAAF) held that the facts contained in the investigator's affidavit, the 

investigator's law enforcement experience, and the ··state of the investigation· on the date of the 

request for search authorization, suppotied the search authority s conclusion that there was probable 

cause.56 Of note. CAAF stated that the appellant' s email usage "raised a reasonable inference 

50 Tripplett. 18 C.M.R. at 423. 
51 M.R.E. United States v. Eppes , 77 M.J. 339, 345 (C.A.A.F. 2018). 
52 Eppes, 77 M.J . at 345 quoting United States v. Nie10, 76 M.J . JOI , 105 (C.A.A.F. 2017). 
sJ Id. 
54 Id at 346. 
ss Id. 
56 Id. 
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[a]ppellant probably used a computer or other digital device or media as an instrumentality to pursue 

the suspected fraudulent scheme. "57 

As Eppes demonstrates, knowledge of a fom1 of communication may be a factor that 

reasonably supports probable cause to seize and search the in struments of the communication . Here. 

the Accused told NCIS that he used Facebook Messenger to communicate with  

con-oborated, adding that the Accused had also used cell phone messages to send her a picture of 

what she presumed was his penis . These communications spanned three years . NCIS discovered the 

Accused ·s cell phone in the Accused ' s car-which  identified both as a place where he had had 

sex with her and as a conveyance to a hotel where they had sex. All of this infonnation was provided 

to LtCol  in an affidavit sworn by Special Agent  an NCIS agent with ·'over 8 years of 

law enforcement experience," including 'numerous rape and sexual assault, child pornography, and 

child exploitation investigations ."58 These facts known to LtCol , sworn to him by an NCTS 

agent with almost a decade of experience, reasonably le<ld to a commonsense judgment that evidence 

of a crime existed on the Accused ' s Samsung Galaxy Ill. 

The Defense attempts to project sinister motivations where none are evidenced . The Defense 

does not allege that the information provided to LtCol  was incorrect or inaccurate . T hat NCJS 

removed reference to the Accused ' s old iPhone does not undermine an inference that criminal 

activity could be conducted on more than one phone. In Eppes. the mere use of email was sufficient 

to support an inference that ' ·a computer or other digital device or media" was '·probably'' used to 

effect the appellant's crime. Here, the Accused told NCIS he used Facebook Messages to pursue his 

sexual relationship with an underage female , and the Victim con-oborated, adding that they also 

communicated via text message. These facts , in addition to the phone ' s discovery in the car where 

the Accused had sex with the underage female. supports LtCol s reasonable inference that the 

s1 Id. 
58 Bates 2225, 
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phone could contain additional evidence of an unlawful sexual relationship between rhe Accused and 

a mmor. 

3. NCIS tailored the facts of the 9 Janua,:,1 2017 c~ffidavit to reflect the status of their 
investigation. which supported LtCol finding of probable cause . 

Courts should interpret affidavits in a commonsense, rather than a "hypertechnical ,'" to avoid 

invalidating warrants. 59 ·'Probable cause detenninations by a neutral and detached search authority 

are entitled to substantial deference."'60 "Resolution of doubtful or marginal cases should be largely 

detenn ined by the preference for warrants, and close calls will be resolved in favor of sustaining the 

search authority's decision."61 Similar to the argument above, LtCol  reasonably relied upon 

Special Agent affidavit to find probable cause to search the Accused's Samsung Galaxy 

III. Among the facts to support the affidavit were the fact that the Accused communicated with the 

Victim via Facebook Messenger and text message, including to send pictures of his penis. NCIS 

presented facts that the Accused sent messages and pictures over a three-year period to an underage 

Victim with whom he pursued a sexual relationship. Using the commonsense standard detailed in 

Eppes, these facts support a reasonable inference that evidence of communications with the underage 

Victim could be found on the phone recovered from the Accused's vehicle . Under Eppes, this 

dete1mination, based on facts and a reasonable inferences, is entitled to substantial deference. 

d. The Defense's motion should be denied. 

The Defense· s argument hinges on the belief that the deletion of a pmtion of a sentence in an 

otherwise accurate affidavit evidences government malfeasance. Rather, NCIS operated diligently in 

its investigation to preserve the Accused ' s Fourth Amendment rights. NCIS balanced its interest in 

investigating criminal allegations against the Accused's possessory interests by minimizing, where 

59 Eppes, 77 M.J. at 345 citing Illinois v. Gates, 462 U.S. 213, 236 (1983) et al. 
60 Id. citing Nieto, 76 M.J. at 105. 
61 Id. citing Nieto, 76 M.J . at I 05; United States v, Clay ton , 68 M.J . 419, 423 (C.A.A.F. 20 I 0); United States v. 
Monroe, 52 M.J. 326, 331 (2000) (emphasis added). 
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possible, inconvenience that arose due to operational necessity. Further, NCIS was within Fomih 

Amendment jurisprudence in se izing the Accused's phone while diligently pursuing a search 

authorization to investigate its contents based on facts yielded to date by the investigation. These 

facts in turn suppo1t ed reasonable inferences that supported LtCol findings of probable cause 

and issuing search authorizations. Applicable case law and policy preferences dictate that these 

authorizations be given substantia l deference . 

4. Evidence. In support of its motion, the Government offers the following: 

( I) Excerpts from NCIS ROi s, identified by Bates number 

(2) Excerpts from original trial testimony, identified by Bates number 

(3) The Government intends to call Special Agent , NCIS. 

(4) The Government will produce Investigator , NCJS 

(5) Colonel  testimony is in-elevant and cumulative with the two search 
authorizations 

5. Relief Requested. The Government respectfully requests that this Court DENY the Defense 

motion to suppress the Accused ' s phone. evidence extraced, and evidence derived therefrom. 
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7. Oral Argument. The Government requests oral argument. 

First Lieutenant, U.S. Marine Corps 

Trial Counsel 

CERTIFICATE OF SERVfCE 

A copy of this response was electronically served upon the Court and Defense on this date: 11 June 
2020. 

First Lieutenant, U.S. Marine Corps 

Trial Counsel 
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UNITED STATES MARINE CORPS 
NA VY AND MARINE CORPS TRIAL JUDICIARY 

WESTERN JUDICIAL CIRCUIT 
GENERAL COURT-MARTIAL 

UNITED STATES GOVERNMENT RESPONSE TO 
DEFENSE MOTION TO DISM1SS 

V. 

DEXTER K. KUNISHIGE 
SERGEANT 
U.S. Marine Corps 

I . Nature of Motion. 

(Improper Referral) 

10 June 2020 

a. This a response to the defense ·s motion to dismiss due to an alleged improper 

referral. The Government respectfully moves the Cou11 to deny the defense motion. 

2. Statement of Facts. 

a. Charges were originally preferred on 9 January 2017. 

b. A Preliminary Hearing Officer (PHO), Major , USCMR, was 

appointed on 24 January 20 I 7. 

c. Additional charges were preferred on 17 March 2017. 

d. A preliminary hearing was conducted with the PHO appearing via video 

teleconference on 31 March 2017. 

e. Following the hearing, Trial Counsel requested an opportunity to submit 

additional evidence regarding Additional Charge IV. Specification I . Defense counsel objected 

and insisted the hearing be reopened. 
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f. The preliminary hearing was reopened on 12 April 2017. Defense counsel asked 

for the opportunity to submit additional matters no later than 17 April 2017, which the PHO 

granted. Defense counsel never submitted additional matters. 

g. Second additiona l charges was preferred on 17 April 2017. 

h. The PHO was appointed to conduct an additional Preliminary Hearing by an order 

dated 20 April 2017. That additional hearing was conducted on 21 April 2017, with the PHO 

appearing via video teleconference. 

1. The PHO submitted his report on 28 April 2017. 

J. The Staff Judge Advocate, I 51 Marine Division, completed a pretrial advice letter 

on 2 May 2017. 

k. All charges were referred to general court-martial on 4 May 2017. 

3. Discussion. 

a. Applicable Law 

R.C.M. 405 governs Article 32 hearings or "preliminary hearings." The purpose of the 

Article 32 hearing is to have a Preliminary Hearing Officer (PHO) "ascertain" and "impartially 

weigh the facts" in order to make a recommendation to the Convening Authority as to four 

issues. R. C.M. 405(a) Discussion, Manual for Courts-Martial, United States (20 I 6 ed.). The 

hearing shall be limited to an examination of evidence necessary to determine: ( I) whether there 

is probable cause to cone lude that an offense or offenses have been committed and whether the 

accused committed it; (2) whether the convening authority has court- martial jurisdiction over 

the offense and accused; (3) consider the form of the charges; and lastly (4) recommend 

disposition that should be made of the charges. R.C.M. 405(a). The hearing is not intended to 

"serve as a means of discovery" or "provide a right of confrontation required at trial." R.C.M. 
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405 Discussion. As emphasized throughout R.C.M . 405, the "determinations and 

recommendations" of the PHO are simply "advisory." Id. The rule underscore that "whenever 

practicable" a conven ing authority "shall detail an impartial judge advocate" as the PHO and 

when an appointment of a judge advocate is "not practicable then the convening authority may 

detail a commissioned officer. " R.C.M. 405(d). 

At the hearing the government is required to present evidence and upon conclusion of the 

government's evidence defense counse l "may present matters in defense and mitigation." R.C.M. 

405(d) . The PHO maintains the discretion to determine what evidence o ffered is within the scope 

of the hearing and "shall infom1 the parties and halt the presentation" if the PHO deems 

infomiation to be outside of the limited scope. The accused has a number of rights enumerated 

by the rules, which includes the right to be present throughout the taking of evidence. R .C.M. 

405(t). 

The hearing is to be completed in substantia l compliance with R.C.M. 405 which provides 

the convening authority with the ability to "give procedura l instructions not inconsistent with 

these rules." R.C. M. 405 Discussion Section. The case of United Stales v. Bramel. 32 M.J. 3 

(C.M.A. 1990). provides an example of this sort of pem1issible p rocedural instruction by a 

convening authority. The court held that instructions from a convening authority to a hearing 

officer to place a partition between a child witness and the accused during the hearing. among 

other rules prescribed to the hearing officer, was proper. Id. The court did not fi nd issue with 

the convening authority's actions and procedural instructi ons. Id. 

Lastly, Article 34 of the UCMJ, (2016 ed .), states in relevant part that a "convening authority 

may not refer a specification under a charge to a general court-martial fo r trial unless he has been 
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advised in writing by the staff judge advocate that-- ( I) the specification alleges an offense 

under thi s chapter; (2) the specification is warranted by th e evidence indicated in the report of a 

preliminary hearing under section 832 of thi s title (article 32)(if there is such a report) and; (3) a 

court-martial would have jurisdiction over the accused and the offense:' This pretria l advice 

should be in writing and signed by the staff judge advocate. Errors in pretrial advice are not 

jurisdictional , and do not require re-referral in order to remedy. United States v. Loving, 41 M.J . 

213, 288 (C.A.A.F. 1994). Proven errors in the pretrial advice. either in the four corners of the 

document itse lf or in the status of the author. may be cured by supplemental adv ice. United 

States v. Hoffman , 2018 CCA LEXIS 326, *27 (N .M.C.C.A. 2018) citing Loving 41 M.J. at 288. 

If the pretria l advice is found to be defective. then it is a procedural error and on appeal the error 

will be tested as to whether it caused any prejudice to the accused. United States v. Murray. 25 

M.J . 445. 448 (C.M.A. 1988). 

b. Analysis. 

The referral of charges in this case and the procedures of the Article 32 hearing were 

proper. The use of video te leconferencing techno logy (hereafter VTC) was consistent w ith 

R.C.M. 405 and did not deprive the accused of his right to be present or present evidence. The 

PHO operated impartially in adherence of R.C.M. 405 as he made his rulings and responded to 

objections. Furthennore, the PH O's decisions did not improperly deprive the defense of an 

opportunity to present evidence. Of note, neither the Government nor Defense called any 

witness in this case during the preliminary hearing. Additionally. the defense was given ample 

opportunity to provide written matters and on several occasions declined to do so . 

The use of VTC was appropriate and satisfies the accused's right to be present at the 

Article 32 hearing as well as present evidence in defense and mitigation. Based on the plain 
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reading of R.C.M. 405 and the actual proceedings, the use of VTC was within the rules and there 

was no significant impact to the accused as a result of the VTC. R.C.M. 405 does not prohibit 

use of VTC and it allows for convening authorities to proscribe procedural instructio ns not 

inconsistent with these rules. 

Additionally, defense alleges that the pretrial advice in this case was improper as it was 

s ilent at to the VTC issue and defense's objections. On its face , the pretrial advice letter was 

sufficient and satisfied the requirements of Article 34. 

4. Relief Requested . The government respectfully requests the Court deny the Defense· s 

motion. 

5. Burden of Proof. The burden of proof is on the Defense. 

6. Evidence. The Government provides the following supporting evidence: 

a . Enclosure ( I ): Article 32 Appointing Order dated 24 Jan 17 
b. Enclosure (2): Addendum to Article 32 Appointing Order dated 23 March 17 
c. Enclosure (3): Article 32 Report and Supplement (Charges preferred on 9 Jan 17 

and 17 Mar 17) dated 28 Apr 17 
d . Enc losure (4): Addendum to Article 32 Appointing Order dated 20 Apr 17 
e. Enclosure (5): Article 32 Report and Supplement (Charges preferred 17 Apr 17) 
f. Enclosure (6): Pretrial Advice Letter of 2 May 17 

7. Witnesses. Additionally, the Government wi ll offer the telephonic testimony of Major 

, USMCR. 

8. Oral Argument. The Government respectfully requests oral argument. 

N. E. MICHEL 

Major, U.S. Marine Corps 

Trial Counsel 

CERTIFICATE OF SERVICE 
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This motion was served upon defense counsel and the court electronically on IO June 2020. 

N. E. MICHEL 
Major, U.S. Marine Corps 
Trial Counsel 
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UNITED ST A TES MARINE CORPS 
NA VY-MARINE CORPS TRIAL JUDICIARY 

WESTERN JUDICIAL CIRCUIT 
GENERAL COURT-MARTIAL 

UNITED STATES 

". 
DEXTER K. KUNISIDGE 
SERGEANT 
U.S. MARINE CORPS 

) 
) GOVERNMENT RESPONSE TO 
) DEFENSE MOTION TO D1SM1SS 
) (Violation of Speedy Trial Under R.C.M. 
) 707 and Art 10, UCMJ) 
) 
) 11 June 2020 
) 
) 

1. Nature of Motion. This is the government's response to the Defense motion to dismiss 

based upon alleged violations of Rule for Court-Martial (R.C.M.) 707 and Article 10 of the 

Unifonn Code of Military Justice (UCMJ). The Government respectfully requests that the Court 

deny Defense·s motion . The 120-day speedy trial clock did not expire prior to arraignment, 

hence the accused's right to a speedy trial under R.C.M. 707 was not violated. Moreover, under 

applicable case law there has been no violation of the accused's rights pursuant to Article I 0, as 

the Government acted with reasonable diligence . Thus, the Defense motion should be denied . 

2. Summary of Facts. 1 

A chronology of relevant events from the imposition of pretrial confinement on 14 December 

2016 to the accused's arraignment on 8 May 2017 is provided as Enclosure (I). 

3. Applicable Law 

1 R.C.M. 707(c)(2) states that when Defense has raised a speedy trial clock issue, ·'counsel should provide the court 
a chronology detailing the processing of the case." The Defense alleges that the violation of the accused ' s rights to a 
speedy trial under R.C.M. 707 and Article IO were violated based upon events occurred between the accused 's 
initial pre-trial confinement on 14 December 2016 and when the accused was originally arraigned on 8 May 20 I 7. 
Hence, the Government limits its chronology to this period, as Defense has not alleged a violation regarding any 
other time period in the case. 
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a. R.C.M. 707 

R.C.M. 707 contains the speedy trial provision in the Rules for Courts-Martial. The rule 

requires that an accused must be brought to trial within the earlier of either the accused's initial 

confinement or the preferral of charges. R.C.M. 707(a). An accused is ·'brought to triar· within 

the meaning of R.C.M. 707 when the accused is arraigned. R.C.M. 707(b)( l ). R.C.M. 707(c) 

authorizes a convening authority or military judge to authorize periods of exc ludable delay. This 

excludable delay is excluded when determining whether the 120-day clock under R.C.M. 707 has 

run. Where such delays are approved. the analysis is whether the approving officer had the 

authority to grant the del ay, whether the order qualified as an abuse of di scretion, and whether 

the period of delay was unreasonable. United States v. Lazauskas, 62 M.J. 39. 41 (C.A.A.F. 

2005). The discussion section of R.C.M. 707 states that ·' [p]rior to referral the convening 

authority may delegate the authority to grant continuances to an Article 32 preliminary hearing 

officer."' Manual for Courts-Martia l. United States (2016 ed.). When a preliminary hearing 

officer is delegated authority to grant delays, the period covered by the delay is excludable from 

the 120-day period under R.C.M . 707. Lazauskas, 62 M.J. at 42 . 

b. Article 10 

Congress has enacted various speedy trial provisions in the UCMJ to address concerns about: 

·'the length of time that a man will be placed in confinement and held there pending his trial ;" to 

prevent an accused from " languishing in a jail somewhere for a considerable length of time" 

awaiting trial or disposition of charges; to protect the accused ' s rights to a speedy trial without 

sacrificing the ability to defend himself; to provide responsibility in the event that someone 

unnecessarily delays a trial; and to establish speedy trial protections under the UCMJ "consistent 

2 
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with good procedure and justice." United States v Mizgala, 61 M.J. 122, 124 (C.A.A.F. 2005) 

(internal quotations omitted). 

Article IO of the UCMJ provides. "when any person subject to this chapter is placed in 

arrest or confinement prior to trial. immediate steps shall be taken to inform him of the specific 

wrong of which he is accused and to try him or to dismiss the charges and release him." When 

the Defense raises an Article IO violation, the government has the burden of proving that 

immediate steps were taken to try the accused. United States v. Calloway, 4 7 M.J . 782 (N

M.CC.A. 1998). The burden of persuasion is with the Government by a preponderance of the 

evidence. R.C.M. 905(c)(I), 905(c)(2)(8); United States v. Cummings, 21 M.J. 987 

(N.M.C.M.R. 1986). The test for assessing alleged violations of Article IO is ·'whether the 

Government has acted with 'reasonable diligence ' in proceeding to trial.' ' United States v. Birge, 

52 M..J. 209, 211 (C.A.A.F. 1999) (quoting United States v. Kossman , 38 M.J . 258, 262 (C.M.A. 

1993)). The touchstone for measuring compliance with the speedy trial requirement of Article 

IO is not ' ·constant motion" but '·reasonable diligence" in bringing charges to trial. Kossman, 38 

M.J. at 262, quoting United States v. Tibbs, 35 C.M.R. 322, 325 (C.M.A. 1965). Short periods of 

inactivity are not fatal to an otherwise active prosecution. United States v. Mizgala, 61 M.J . 122, 

127 (C.A.A.F. 2005). Rather. an Article IO motion will lie where " the Government could readily 

have gone to trial much sooner than some arbitrari ly selected time demarcation but negligently or 

spitefully chose not to." Kossman, 38 M.J. at 261. 

The primary authority for a speedy trial analysis is the seminal United States Supreme Cou11 

case Barker v. Wingo, 407 U.S. 514 (1972). Consideration of the factors as set fo11h in Barker is 

appropriate in determining if a servicemember's speedy trial rights under Article IO have been 

violated. See Mizgala, 61 M.J. at 127 (citing Cooper, 58 M.J . at 61 ; Birge, 52 M.J. at 212). In 

3 
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Barker. the court adopted a balancing test which weighed the conduct of both the prosecution 

and defense, identifying four factors as governing whether an accused 's right to speedy trial had 

been violated, namely: ( 1) the length of pretrial delay; (2) the reason for delay; (3) whether the 

defendant has asse11ed the right to a speedy trial ; and ( 4) prejudice to the defendant from the 

delay. Barker at 530. 

The first factor, the length of the delay, is ·'a triggering mechanism .. and can be dispositive. 

United Stales v. Cossio, 64 M.J. 254,257 (C.A.A.F. 2007). Consideration of factors (2) - (4) is 

required only when the length of the delay is '·facially unreasonable." United States v. Schuber, 

70 M.J. at 181 , 188 (C.A.A.F. 2011). Circumstances to consider in analyzing whether a period 

of delay is facially unreasonable include: "the seriousness of the offense. the complexity of the 

case, and the availabi lity of proof:· Id. For example, in Schuber, the C.A.A.F. held that 71 days 

of pretrial confinement was not facially unreasonable in a case involving violations of Article 

11 2a which the court characterized as .. a random sample urinalysis case, which both parties 

generally agree to be a straightforward class of cases." Id. 

The Supreme Court explained that it regarded none of the four Barker factors as either a 

necessary or a sufficient condition to the finding of a deprivation of the right of speedy trial. 

Barker at 533 . Rather, the fou r factors are related and must be considered together with other 

relevant circumstances in the "difficult and sensitive balancing process ." Id. 

4. Discussion 

a. Arraignment occurred prior to reaching 120 days as calculated under the RC.M. 
707 clock, hence there was no violation of R.C.M. 707. 

In the instant case, the accused was arraigned within 120 days. as that time period is 

appropriately calculated under R.C .M. 707. The accused was originally placed into pre-trial 

4 
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confinement on 14 December 2016. The accused was arraigned on 8 May 2017. This time 

period is 145 calendar days. However, in this case there are 39 days of excludable delay in the 

case, which do not count towards the 120-day period under R.C.M. 707. Hence the accused was 

actually arraigned on day I 06 under R.C.M. 707. 

An Article 32 hearing was originally scheduled for 6 February 2017. by the original 

appointing order. That same appointing order also authorized the preliminary hearing officer 

(PHO) to grant continuances up to 30 days from the original scheduled date of the hearing. 

Following the scheduling of the Article 32 hearing for 6 February 20 I 7, per an agreement 

between the parties-and based upon the defense counsel's availability-the PHO granted a 

continuance to I 7 February 2017. This period of 11 days is excludable delay under R.C .M. 707. 

As the PHO was authorized to grant continuances, and this was clearly not an abuse of 

discretion. this time is excluded from the R.C.M. 707 120-day period. See lazauskas, 62 M.J. at 

42. 

Next, Defense Counsel requested an additional continuance of the Article 32 hearing from 17 

February 2107 to 8 March 2017. which was the maximum amount of time the PHO cou ld 

continue the hearing pursuant to his appointing order. This period of 19 days is also properly 

excludable, and Defense Counsel recognized as much in its correspondence requesting the 

continuance. Enclosure (4). 

Finally, Defense requested an additional continuance from 8 March 2017 to 17 March 2017, 

which was granted by the Commanding General, l st Marine Division, whom also stated this 9-

day period was excludable delay under R.C.M. 707. Hence, the total amount of excludable delay 

in the case is as appears in the table below: 
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Days of Delay Attributable Party Granting Authority to Grant 
Authority 

11 Days Mutual agreement of Trial PHO Delegated authority in 
(6 Feb 17 to 17 Feb Counsel and Defense the appointing order 

17) Counsel of 24 Jan 17. See 
Lazauskas, 62 M.J. at 

42 
19 days Defense requests PHO Delegated authority in 

( 17 Feb I 7 to 8 Mar continuance to 8 Mar 17 the appointing order 
17) of 24 Jan I 7. Id. 

9 days Defense requests Convening R.C.M. 707(c). 
(8 Mar I 7 to 17 Mar continuance to 17 Mar 17 Authority 

17) 
Total Excludable 
Delay: 39 days 

Thus, when calculating the speedy trial clock under R.C.M. 707, from the initiation of 

pretrial confinement to arraignment, the calculation is as fol lows: 

14 Dec 2016 to 8 May 2017: 
Minus Total Excludable Delay: 
R.C.M. 707 Period at Arraignment: 

145 days 
39 davs 

106 days 

Defense alleges that the PHO did not have the authority to grant excludable delay. This 

argument is directly contrary to the holding in Lazauskas, 62 M.J . at 42, and Defense 's motion 

does not attempt to reconcile its position with this precedent. The on ly support Defense offers 

for its position is United States v. Thompson, 44 M.J. 598 (N-M .C .C.A. 1996). That case is 

distinguishable, as it occurred under a prior version of R.C.M . 707, and concerns an investigating 

officer's inherent authority to grant delay, as opposed an investigating officer whom has properly 

been delegated the authority to grant continuances by a convening authority. Id. See also United 
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States v. Thompson, 46 M.J. 472 (CAAF 1997) (CAAF held R.C.M. 707 ··does not require 

specifically that the delay be approved in advance for it to be excluded'"). 

Defense also alleges the excludable delay should not apply as to the charges preferred on 17 

March 2017, and thus the accused 's right to a speedy trial under R.C.M. 707 was violated. This 

argument defies logic. R.C.M. 707(a) clearly states the speedy trial clock starts with the earlier 

of either (I) preferral of charges, (2) the imposition of restraint under R.C.M. 304, or (3) entry 

onto active duty under R.C.M. 204. Further, defense cites R.C.M. 707(b)(2) regarding the 

applicability of the speedy trial clock in a case where there are multiple charges. Defense offers 

no precedent to support its apparent proposition that excludable delay appropriately granted 

under R.C.M. 707(c) is somehow bifurcated as between charges in a case involving multiple 

charges with different dates of preferral. Even if that were the correct argument, the charges 

preferred against the accused on 17 March 2017 were also arraigned on 8 May 2017. This is a 

time period of 53 days, and falls well short of the 120-day clock. 

Finally, it should be noted that in his report the PHO stated that 14 February 2017 to 17 

March 2017 should be considered excludable delay attributable to defense. While these dates are 

delay appropriately attributable to defense, the government's position is 6 February 2017 through 

to 14 February 2017 is also excludable delay under R.C.M. 707. The preliminary hearing was 

scheduled to occur 6 February 2017. The PHO granted this first continuance of the hearing 

following an agreement between the parties, to 17 February 20 J 7, pursuant to his authority 

derived from his appointing order to grant continuances. Hence, it is also excludable delay under 

R.C.M. 707. 

b. The Accused's speedy trial rights under Article JO were not violated. 

7 

Appel.I.ate Exhibit XLI (41) 
8 of 68 



Defense alleges that the accused ·s speedy trial rights were violated as regards to the 

additional charges preferred on 17 March 2017. Th is is incorrect. From 14 December 2016 

when the accused was placed in pre-trial confinement through the arraignment of the accused on 

8 May 2017. the Government acted with reasonable diligence to bring the accused to trial. This 

includes acting with reasonable diligence to investigate and prosecute those charges prefeJTed on 

17 March 2017. An analysis of the Barker v. Wingo factors is instructive: 

i. The length of delay was inherently reasonable. and in part based upon 
defense 's own requests. 

The first factor. the length of delay, is .. a triggering mechanism'' and can be dispositive. 

United States v. Cossio, 64 M.J. 254,257 (C.A.A.F . 2007) . When considering whether the 

length of delay is presumptively reasonable, the court should take into account the complexity of 

the case . This case involves allegations against three named victims, spanning a time period of 

three years. It also includes digital evidence and charges of child pornography. The accused was 

arraigned within 145 calendar days of the initial imposition of pre-trial restraint. Initial charges 

were preferred against the accused 27 days after the accused was placed in pretrial confinement. 

An Article 32 hearing was scheduled on 6 February 2017, 55 days after the initial pre-trial 

confinement. During the course of the Article 32 litigation, as discussed above, 39 days of delay 

was attributable to Defense. The amount of delay in this case is presumptively reasonable, given 

the nature of the case and the speed with which it was investigated and arraigned. As discussed 

in Cossio, as the length of the delay in this case is inherently reasonable, further analysis is not 

necessary, and it should be dispositive that no violation under Article IO occurred. 

ii. Any delay that occurred in this case was reasonable. 
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Defense alleges that the Government violated the accused 's rights with respective to the 

additional charges prefen-ed on 17 March 2017. There is nothing regarding the preferral of 

additional charges that is patently unreasonable or vio lative of the accused ' s rights . The 

additional charges involve victims . and  From the time the accused was confined. 

the Government was actively investigating these charges, and also seeking to detern1ine whether 

the victims were willing to participate in a prosecution. This included a trip by trial counsel to 

Las Vegas, Nevada-the city ofresidence of . and .-to meet with these victims and 

determine their willingness to participate. The Government was acting with reasonable diligence 

to move these charges-and all others-towards trial. Similarly, as discussed above in 

paragraph 4.a., a significant portion of the delay in this case-39 days-was attributable to the 

requests or avai lability of Defense Counsel. This is important to consider in the context of the 

overall time it took to bring the accused to trial. 

iii. The accused has not requested a speedy trial. 

The accused has never made a request for a speedy trial in this case, and this factor weighs in 

favor of the Government that no violation of the accused's right to a speedy trial has occurred. 

Defense originally filed a motion to dismiss based on an alleged violation of the accused's 

Article IO and R.C.M. 707 rights on I 2 June 2017, after the accused was arraigned and trial dates 

were originally set in this case on 8 May 2017. Since this case was remanded, the accused was 

arraigned again on 30 March 2020, and new trials dates were set on that date. The Defense ' s 

current motion was filed on 4 June 2020. 

1v. There has been no prejudice to the accused. 

The Supreme Court identified three interests related to the issue of prejudice: (i) preventing 

oppressive pretrial incarceration. (ii) minimizing the anxiety and concern of the accused, and (iii) 
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limit the possibility that the defense will be impaired. Barker at 532. Of these. the most serious is 

the last, because the inability of a defendant to adequately prepare his case skews the fairness of 

the entire system. Id 

Under this final factor of the Barker analysis, the analysis turns on whether '·the conditions of 

confinement were harsh or oppressive .. and whether ·'his preparation for trial, defense evidence, 

trial strategy, or ability to present witnesses ... were compromised by the processing time in this 

case .. , Mizgala, 61 M .J. I 22, l 29. " Oppressive" confinement is more than just confinement 

itself. United Stales v. Cooper, 58 M.J . 54, 56-57 (C.A.A.F. 2003). Here, the accused has not 

demonstrated how his pre-trial confinement was particularly oppressive. 

Additionally, the accused has not been made unable to "adequately prepare" for trial. In its 

argument, Defense relies heavily on the fact that . originally expressed a preference to not 

pa11icipate in this case. That fact is not relevant to the accused's ability to prepare for trial. 

Additionally, . later changed her preference and chose to voluntarily participate in the 

original court-martial of the accused. There is simply nothing about the fact that a victim 

changed her preference that suggests the accused was unable to prepare for trial. Finally, 

assuming arguendo, that this did cause some prejudice to the accused, that prejudice was cured 

when the accused's conviction from his first trial was set aside. The Defense has made no 

allegation the accused is somehow currently prejudiced or unable to prepare for his pending trial, 

or that the accused ' s rights have been prejudiced since the case was returned for rehearing. 

5. Relief Requested . The government respectfully requests that the court deny the defense 

motion to dismiss. 

6. Evidence. The government offers the following to support its response: 

a. Enclosure ( 1 ): Case Chronology. 
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b. Enclosure (2): 
c. Enclosure (3): 

d. Enclosure (4): 
e. Enclosure (5): 
f. Enclosure (6): 
g. Enclosure (7): 
h. Enclosure (8): 

i. Enclosure (9): 

j . Enclosure (I 0): 
k. Enclosure ( I I): 
I. Enclosure ( 12): 
m. Enclosure ( 13): 
n. Enclosure ( 14): 

Article 32 Appointing Order of 24 Jan I 7. 
Email Con-espondence regarding Article 32 Continuance, 30 Jan -
16 Feb 17. 
Defense Continuance Request of 15 Feb 17. 
CG Endorsement on Defense Continuance Request of 23 Feb 17. 
Addendum to Artic le 32 Appointing Order of 23 Mar 17. 
Addendum to Article 32 Appointing Order of 20 Apr J 7. 
Article 32 Report and Supplement (Charges preferred on 9 
Jan 17 and 17 Mar 17) of28 Apr 17. 
Article 32 Report and Supplement (Charges preferred 17 Apr I 7) 
of28 Apr 17. 
Pretrial Advice Letter of 2 May 17. 
NCIS ROI Executive Summary of 19 Jan 17. 
NCIS ROI Executive Summary of20 Mar 17. 
Accused Confinement Paperwork. 

 Victim Preference Letter. 

7. Witnesses. The Government will also offer the testimony of the following witnesses. 
telephonically: 

a. Special Agent , NCIS. 
b. Major , USM CR. 

8. Oral Argument. The Government respectfully requests oral argument. 

N. E. Michel 
Major, U.S. Marine Corps 
Trial Counsel 

****************************************************************************** 

I certify that I caused a true copy of the above motion to be served upon the Court and Defense 
Counsel electronically on 11 June 2020. 

N. E. Michel 
Major, U.S. Marine Corps 
Trial Counsel 
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UNITED ST A TES MARINE CORPS 
NA VY-MARINE CORPS TRIAL JUDICIARY 

WESTERN JUDICIAL CIRCUIT 
GENERAL COURT-MARTIAL 

UNITED STATES 

v. 

DEXTER K. KUNISHIGE 
Sergeant 
U.S . Marine Corps 

GOVERNMENT MOTION FOR 
APPROPRIATE RELIEF 

(Minor changes to certain charges and 
specifications) 

3 June 2020 

I. Nature of the Response. The Government respectfully moves the Court to make several 
minor changes to certain charges and specifications as detailed below. 

2. Law. According to R.C.M. 603(e), ·'[a]fter arraignment, the military judge may, upon motion. 
permit minor changes in the charges and specifications at any time before find ings are 
aimounced if no substantial right of the accused is prej udiced ." R.C.M. 603(b)(l) states, "[a] 
major change is one that adds a party, an offense, or a substantial matter not fairly included in the 
preferred charge or specification, or that is likely to mislead the accused as to the offense 
charged." A minor change .. is any change other than a major change." R.C.M. 603(b)(2); see 
also discussion to R.C.M. 603(b )(2) ("Minor changes include those necessary to correct 
inai1fully drafted or redundant specifications." .. Minor changes also include those which reduce 
the seriousness of an offense .. . ''). 

3. Requested Changes. Additional language in bold, withdrawn and dismissed language in 
held, str1:1eli tlue1:1gh . 

Charge I, Specification 2 : In that Sergeant Dexter K. KUNISHIGE. U.S. Marine Corps, while on 
active duty, did, at or near Nevada, on divers occasions, between on or about I August 2013 and 
3 December 2013, commit sexual acts upon .. a child who had not attained the age of  
years, to wit: penetrate the vulva of  with the penis of the said Sergeant Dexter K. 
KUNISHIGE., with the intent te ereuse anti gretit)· the sexual desires ef Sergeant Dexter K. 
KUNISHIGE end  

Charge I, Specification 3: In that Sergeant Dexter K. KUNISHIGE, U.S. Marine Corps, while on 
active duty, did. at or near Nevada. on divers occasions, between en er eh01:1t 4 December 2013 
and on or about 31 May 2016. commit sexual acts upon , a child who had attained the age of 

years, but had not attained the age of  years, to wit: penetrate the vulva ef . with the 
penis eetl t0ng1:1e ef Sergeant Dexter K. KUNISHIGE, anti penetrate the anus of  with the 
penis of Sergeant Dexter K. KUNISHIGE., ell eets vlith the intent ta ere1:1se end gratify the 
sexual desires ef Sergeant Dexter K. KUNISHIGE end  
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Charge L Specification 4: In that Sergeant Dexter K. KUNISHIGE, U.S. Marine Corps, while on 
active duty, did. at or near Nevada, on divers occasions, between en er aheut 4 December 2013 
and on or about 30 November 2016, commit sexual acts upon , a child who had attained the 
age of  years, but had not attained the age of  years, to wit: penetrate her vulva with his 
penis and tongue, with the intent to arouse and gratify the sexual desires of Sergeant Dexter K. 
KUNISHIGE and  

Charge II, Sole Specification: In that Sergeant Dexter K. KUNISHIGE, U.S. Marine Corps. 
while on active duty, did, at or near Nevada. on divers occasions, between on or about 1 May 
2013 and M 30 November 2016. knowingly and wrongfully receive. possess, and view child 
pornography, to wit: pictures of a minor engaging in sexually explicit conduct, such conduct 
being to the prejudice of good order and discipline in the am1ed forces and of a nature to bring 
discredit upon the armed forces. 

Charge III, Sole Specification: In that Sergeant Dexter K. KUNISHIGE. U.S. Marine Corps. 
while on active duty. did, at or near Nevada, on divers occasions. between on or about I May 
2013 and M 30 November 20 16, wrongfully solicit . to produce and distribute child 
pornography to Sergeant Dexter K. KUNISHIGE. to wit: photographs of a minor engaging in 
sexually explicit conduct, such conduct being to the prejudice of good order and discipline in the 
armed forces and of a nature to bring discredit upon the armed forces. 

4. Relief Requested. The government respectfully requests the Court find all of the 
Government's requested amendments are minor and grant the Government' s motion to amend 
the charge sheet. 

5. Burden of Proof. The Government bears the burden by a preponderance of the evidence. 

6. Oral Argument. The Government does not request oral argument. 

 
R. L. CHIRIBOGA 
Major, U.S. Marine Corps 
Senior Trial Counsel 

CERTIFICATE OF SERVICE 

A copy of this response was electronically served upon the Court and Defense on this date : 3 
June 2020. 

 
R. L. CHIRIBOGA 
Major. U.S . Marine Corps 
Senior Trial Counsel 
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UNITED STATES MARINE CORPS 
NA VY-MARINE CORPS TRIAL JUDICIARY 

WESTERN JUDICIAL CIRCUIT 
GENERAL COURT-MARTIAL 

UNITED STATES 

V. 

DEXTER K. KUNISHIGE 
Sergeant 
U.S. Marine Corps 

GOVERNMENT MOTION FOR 
APPROPRIATE RELIEF 

(Minor change to Additional Charge IV, 
Specification 2) 

20 August 2020 

1. Nature of the Response. The Government respectfully moves the Court to make a minor 
change to Additional Charge IV, Specification 2 as detailed below. 

2. Law. According to R.C.M. 603(e), "[a]fter arraignment, the military judge may, upon motion, 
permit minor changes in the charges and specifications at any time before findings are 
announced if no substantial right of the accused is prejudiced." R.C.M. 603(b )(1) states, "[a] 
major change is one that adds a party, an offense, or a substantial matter not fairly included in the 
preferred charge or specification, or that is likely to mislead the accused as to the offense 
charged." A minor change "is any change other than a major change." R.C.M. 603(b)(2); see 
discussion to R.C.M. 603(b)(2) ("Minor changes include those necessary to correct inartfully 
drafted or redundant specifications ... or to correct other slight errors."). 

3. Requested Change. Additional language in bold, withdrawn and dismissed language in ookl, 
strueli through. 

Additional Charge IV, Specification 2: In that Sergeant Dexter K. KUNISHIGE, U.S. Marine 
Corps, while on active duty, a married man, did, on divers occasions, at or near Las Vegas, 
Nevada, between on or about August 2013 and on or about 31 December 2014, and between on 
or about 1 November 2016 and on or about 30 ~ November 2016, wrongfully have sexual 
intercourse with ., a child not his wife, such conduct being to the prejudice of good order and 
discipline in the armed forces and of a nature to bring discredit upon the anned forces. 

4. Relief Requested. The government respectfully requests the Court find the Government's 
requested amendment minor and grant the Government's motion to amend the charge sheet. 

5. Burden of Proof. The Government bears the burden by a preponderance of the evidence. 

6. Oral Argument. The Government does not request oral argument. 

 
R. L. CHIRIBOGA 
Major, U.S. Marine Corps 
Senior Trial Counsel 
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CERTIFICATE OF SERVICE 

A copy of this response was electronically served upon the Court and Defense on this date: 20 
August 2020. 

 
R. L. CHIRIBOGA 
Major, U.S. Marine Corps 
Senior Trial Counsel 
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U NITED STATES 

V. 

NA VY-MARINE CORPS TRIAL JUDICIARY 
WESTERN JUDICIAL CIRCUIT 

) 
) General COURT-MARTIAL 
) 

Government Response to ) 
) Defense MTC 

DEXTER K. KUNISHIGE ) 
) (Discovery-2nd) 

SERGEANT ) Article 140a, UCMJ 

U. S. MARINE CORPS 
) Pleading/Exhibit Redaction 
) Certification 

I hereby certify that all required redactions have been made to the attached documents per Article 140a, 
UCMJ, JAGINST 5800.7f, and Rule 7, WJC-NMCTJ. 

Nathan E. Michel 
Print Name 

27 August 2020 

Date 
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UNITED STATES MARINE CORPS 
NA VY AND MARINE CORPS TRIAL JUDICIARY 

WESTERN JUDICIAL CIRCUIT 
GENERAL COURT-MARTIAL 

UNITED STATES 

v. 

DEXTER K. KUNISHIGE 
SERGEANT 
U.S. Marine Corps 

GOVERNMENT RESPONSE TO 
DEFENSE MOTION FOR 

APPROPRIATE RELIEF (COMPEL 
DISCOVERY - SECOND) 

27 August 2020 

1. Nature of Motion. The Government respectfully requests the Court DENY the Defense 

Motion for Appropriate Relief Pursuant to R.C.M. 906. 

2. Facts. 

a. On 8 July 2020, a warrant for the Accused's arrest was issued by a Justice of the Peace in 

Clark County, Nevada. Enclosure (I). 

b. A copy of this watTant was provided by the Government to Defense on 24 July 2020. 

Enclosure (2). 

c. Trial Counsel in this case have had limited communications with the the Clark County 

District Attorney' s Office for the limited purpose of discussing immunity for a potential 

percipient witness, including emails. Copies of those emails have been discovered to Defense. 

Enclosure (3). 

d. NCIS has had communications with Las Vegas Metropolitan Police Department regarding 

the Accused's case, including emails. Those emails have been discovered to Defense. Enclosure 

(3). 

e. On 4 August 2020, Defense submitted a supplemental discovery request. Enclosure (4). 
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f. On 14 August 2020, the Government responded to the Defense supplement discovery 

request. Enc losure (5). 

g. On I 8 June 2020, the Government informed defense counsel that it intended to call Ms. 

 as an expert "regarding the effects of strangulation on the human body." 

Enclosure (6). 

h. On 17 August 2020, the Government provided a copy of Ms.  CV to defense. 

Enclosure (7). 

3. Applicable Law. 

Article 46, Uniform Code of Military Justice (UCMJ), and the Rules for Court-Martial set 

forth the requirements for the production of evidence for courts-martial. "The prosecution and 

defense and the cou11-martial shall have equal opportunity to obtain witnesses and evidence, 

subject to the limitations set forth in R.C.M. 701 , including the benefit of compulsory process.'· 

R.C.M. 703(a) . R.C.M. 701(e) states, " [e]ach party shall have adequate opportunfry to prepare 

its case and equal opportunity to interview witnesses and inspect ev idence, subject to the 

limitations in paragraph (e)( I) of this rule. No party may unreasonably impede the access of 

another party to a witness or evidence." 

R.C.M. 701 and R.C.M. 703 do not solely apply to evidence within the immediate custody of 

the prosecution, but also requires due diligence to locate and identify relevant evidence in the 

possession, control, or custody of other Government authorities. US v. Williams, 50 M.J. 436, 

441 (C.A.A.F. 1999). This prosecutorial requirement of due diligence therefore extends to ( l) 

files of law enforcement authorities that have participated in the investigation of the subject 

matter of the charged offenses; (2) investigative files in a related case maintained by an entity 

closely aligned with the prosecution; and (3) other files, as designated in a Defense discovery 
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request, that involve a specified type of information with in a specified entity. Id. See also United 

States v. Stellato. v. 74 M.J . 473 (C.A.A.F. 2015). Furthermore, the trial counsel has a duty to 

seek out and examine the evidence in the possession of military investigative authorities that is 

favorable to the Defense. See US v. Briggs, 48 M.J. 143 (CAAF 1998). 

4. Discussion. 

The Government's positions regarding the Defense·s specific requests are as follows: 

a. Any and all statements, reports, documents. recordings and other materials that were 

used to establish probable cause for the Arrest Warrant for the Accused issued on 8 July 2020 by 

Clark County, Nevada. This request should be denied. Defense has not specifically articulated 

why the specific items used as the basis for a legal proceeding in a separate sovereign 

jurisdiction are relevant and necessary for the Defense in the instant case. However, the 

Government is aware of its discovery obligations. Furthermore, the Government is actively 

exercising due diligence and good faith, and is coordinating with relevant Nevada law 

enforcement agents and prosecutors to seek out and obtain any materials in their possession 

which would which would require discovery to the Defense. The Government will actively and 

aggressively continue to do this. At present, the Government is not aware of the existence of any 

relevant investigative materials in the possession of Nevada law enforcement or prosecutors 

which the Government has not already provided to Defense. 

b. Any and all investigative materials, to include statements. case notes. and/or 

summaries related to the Accused. in the custody or control of Clark County, Nevada, the Las 

Vegas Metro Police Department, or any other law enforcement agency in Nevada. This request 

should be denied as overly broad. However, as stated above, the Government is actively 

exercising due diligence and good faith and is coordinating with relevant Nevada law 
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enforcement agents and prosecutors to seek out and obtain any materials in their possession 

which would which would require discovery to the Defense. At present, the Government is not 

aware the existence of any relevant investigative materials in the possession of Nevada law 

enforcement or prosecutors which the Government has not already provided to Defense. 

c. Ms.  phone number, and a copy of or citations to. all documents. 

reports or treatises used to help her prepare for trial: and disclosure of, or citations to, any 

information or evidence considered or reviewed. by her prior to testifying. The Government 

grants this request, hence Defense's motion to compel is moot. The Govenm1ent has previously 

provided Defense Ms.  phone number and email address . Additionally, the 

Government will provide copies of or citations to documents, reports, or treatises that Ms. 

 uses to prepare for trial; and disclosure of, or citation to, any infon11ation or evidence she 

considers prior to testifying. Additionally, the Government can facilitate coordination of an 

interview between Ms.  and the Defense team, should they need assistance in doing so. 

5. Relief Requested. The Government respectfully requests this Court DENY the Defense 

motion, for the aforementioned reasons. 

6. Burden of Proof. The Defense bears the burden on this motion by a preponderance of the 

evidence. R.C.M. 905(c). 

7. Evidence. The following evidence is offered in the form of enclosures in support of this 

motion. 

a. Enclosure (I): Bates Stamped Discovery #008870-008871 
(Clark County Nevada Arrest Warrant) 

b. Enclosure (2): Transmittal Letter of 24 July 2020 
c. Enclosure (3): Bates Stamped Discovery of#008941 -8969 

(Email correspondence with Nevada law enforcement) 
d. Enclosure (4): Defense Supplement Discovery Request of 4 August 2020 
e. Enclosure (5): Government Response of 14 August 2020 
f. Enclosure (6): Government Notice of Expert Email of 18 June 2020 
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g. Enclosure (7): Emai l of 17 August 2020 and Curriculum Vitae of Ms.  

8. Witnesses. 

a. Investigator , NCIS. 

9. Ora) Argument. The Government requests oral argument. 

N. E. MICHEL 
Major, U.S . Marine Corps 
Trial Counsel 

****************************************************************************** 
CERTIFICATE OF SERVICE 

A true copy of this motion was served on the Court and Defense Counsel electronically on 27 
August 2020. 

N. E. MICHEL 
Major, U.S . Marine Corps 
Trial Counsel 
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UNITED STATES MARINE CORPS 
NA VY-MARINE CORPS TRIAL JUDICIARY 

WESTERN JUDICIAL CIRCUIT 
GENERAL COURT-MARTIAL 

UNITED STATES 

V. 

DEXTER K. KUNISHIGE 
Sergeant 
U.S. Marine Corps 

GOVERNMENT OPPOSITION TO 
DEFENSE MOTION FOR A 

CONTINUANCE 

7 July 2020 

1. Nature of the Response. The Government hereby opposes, in part, the Defense motion for a 

continuance. In their motion, the Defense requests new trial dates of 19-23 October 2020. The 

Defense request for 14 weeks of delay is unreasonably lengthy given the justifications provided 

in their motion. However, in consideration of the Defense' s concerns regarding the utilization of 

their recently hired expert consultant, the Government respectfully asks this Court to grant a 15-

45 day continuance. 

2. Discussion. Per R.C.M. 906(b)(l), the military judge should grant a continuance upon a 

showing of reasonable cause. In evaluating "reasonable cause," the military judge should 

consider whether more time is needed for either party to prepare for trial , the availability of 

witnesses, the length of the continuance, impact of the delay on the victim, and prejudice to the 

opposing party. See e.g. discussion to R.C.M. 906(b)(l); United States v. Miller, 47 M.J. 352, 

358 (C.A.A.F. 1997). Victims' rights are an especially important consideration, as highlighted in 

Article 6b(a)(7) of the UCMJ which states that victims have "[t]he right to proceedings free from 

unreasonable delay." Article 6b, UCMJ (2019 ed.). 

Here, the Defense's motion for an unreasonably lengthy, 14 week continuance should be 

denied because it would be prejudicial to the Government as well as the victims, and is not 

supported by reasonable cause. The Government has already coordinated the logistics and 

itineraries for 22 traveling witnesses. The Victims, both of whom are mothers to young children, 

have already coordinated child care with their spouses and family members in order to be present 

for the trial. Furthermore, there has not been an intervening circumstance so significant that it 

would warrant such a lengthy delay. The Defense' s recent hiring of a forensic psychologist, Dr. 

, is the only valid justification for delay in the Defense motion and it is hard 
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to imagine that Dr.  needs more than a few weeks to complete her work. The concerns 

raised by the Defense regarding the spread of COVID-19 are certainly real , to an extent, but 

there is no indication that those same concerns won ' t be present in October 2020 or even into 

2021 (and beyond). While there may be uncertainty surrounding the virus, the Government 

cannot shirk from its duty to move criminal cases forward to trial. The Accused cannot sit in 

pretrial confinement forever. 

Because the Defense request for 14 weeks of delay is umeasonably lengthy given the 

justifications provided in their motion, the Government requests the Court DENY the Defense 

motion, in part. In consideration of the Defense 's concerns regarding the utilization of their 

recently hired expert consultant, the Government respectfully asks this Com1 to GRANT a 15-45 

day continuance. 

3. Evidence. 

a. Interview notes from  <ltd 7 July 2020. 

b. VPL from  dtd 7 July 2020. 

4. Relief Requested. The government respectfully requests the Court deny the Defense motion 

for a 14 week continuance but grant a shorter continuance of 15-45 days. 

5. Burden of Proof. The Defense bears the burden by a preponderance of the evidence. 

6. Oral Argument. The Government does not request oral argument. 

 
R. L. CHIRIBOGA 
Major, U.S. Marine Corps 
Trial Counsel 

CERTIFICATE OF SERVICE 

A copy of this response was electronically served upon the Court and Defense on this date: 7 
July 2020. 

R. L. CHIRIBOGA 
Major, U.S. Marine Corps 
Trial Counsel 
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NA VY-MARINE CORPS TRIAL JUDICIARY 

WESTERN JUDICIAL CIRCUIT 

GENERAL COURT-MARTIAL 

UNITED STATES 

VS. 

Dexter K. KUNISHIGE 
Sergeant I E-5 
U.S. Marine Corps 

) 
) DEFENSE RESPONSE TO 
) GOVERNMENT MOTION IN LIMINE & 
) DEFENSE MOTION TO SUPPRESS 
) 
) (SEIZURE AND AUGUST 2020 SEARCH 
) OF SERGEANT KUNISHIGE'S 
) MACBOOK LAPTOP COMPUTER) 
) 
) 27 August 2020 

Nature of Motion 

Pursuant to M.R.E.s 311, 316 and the Fourth Amendment to the Constitution, the 

defense moves the Court to DENY the government's motion in limine and re-affirm the 

Court's existing ruling suppressing the evidence found from the illegal seizure and searches of 

Sergeant Kunishige's Macbook laptop computer. 1 

1. Summary of Relevant Facts 

a. Sergeant Kunishige is currently pending a rehearing for, inter alia, allegations 

of sexual assault, aggravated assault, sexual assault of a minor, possession of child 

pornography, solicitation of distribution of child pornography, obstruction of justice, and 

adultery. 

b. The allegations originated in 2016 when Sergeant Kunishige' s then-wife made 

allegations of physical and sexual assault against her, as well as alleging that he had engaged in 

an inappropriate relationship with a person under  years of age ( ). 

1 NCIS Evidence Log Number 1220-19 Item A. The Court' s previous ruling also address a HP Laptop, but the 
government ' s Motion in Limine only addresses the Macbook. 
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c. Sergeant Kunishige was then a member of 3d Light Armored Reconnaissance 

Battalion (3d LAR). 

d. Then-Lieutenant Colonel  was the commanding officer of 3d LAR. 

e. In early December 2016, Sergeant Kunishige brought a number of personal 

belongings, to then-Sergeant  on-base residence to keep there. These items 

included the Macbook laptop computer, HP laptop, and external hard-drive. 

f. Sergeant Kunishige was placed in pretrial confinement from 14-19 December 

2016. He was then again placed in pretrial confinement on 11 January 2017. He has remained 

in military confinement since that date. 2 

g. On 11 January 2017 Sergeant  was interviewed by NCIS. 3 

h. On 12 January 2017 Sergeant Kunishige's barracks room was inventoried and 

his personal effects were collected. These personal effects did not include a Macbook laptop 

computer, HP computer, or an external hard-drive. 4 

i. On 18 January 2017 Special Agent  requested a Command 

Authorization for Search and Seizure (CASS) from Lieutenant Colonel  in order to search 

the "personal effects inventory of Sgt Kunishige' s barracks room subsequent to his entry into 

Pre-Trial Confinement" for "Female clothing, composition notebooks/journals, and digital 

media devices capabal [sic] of effecting data transmission and storage."5 

2 Charge Sheet. 

3 Bates 7007. 

4 Bates 3858-3860. 

5 Bates 3525-3529 ( emphasis added). Of note, Bates 3526 appears to be some sort of filing page inserted into the 
NCIS casefile. It is included for completeness, but is not relevant to this motion. 
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J. SA  justified his need to search digital media devices by citing the fact 

that NCIS had previously searched a Samsung cell phone6 recovered from Sergeant 

Kunishige's car, and that it appeared that he was still contacting his then-wife,  7 

k. Nowhere in his affidavit did SA  provide information that would suggest 

that he had reason to believe that a laptop computer would have evidence related to . 8 

I. On 19 January 2017 NCJS seized a Macbook laptop computer, another iPhone, 

and an external hard drive from Sergeant . 9 

m. Between 26 January and 29 March 2017 SA  proceeded to forensically 

exam the Macbook laptop computer, a HP laptop, and the external hard-drive for "evidence 

indicative of violations of Article 120b, Uniform Code of Military Justice (UCMJ), Rape of a 

Child, Article 134, UCMJ, Kidnapping, and Article 128, UCMJ, Assault, as it pertains to Sgt 

Dexter K. Kunishige's sexual relationship with Ms. [ ], Civ, a person know by Sgt 

Kunishige to be a minor child." 10 

n. When his previous conviction was overturned Sergeant Kunishige was returned 

to Camp Pendleton, he was administratively transfen-ed to Headquarters Battalion, 1st Marine 

Division, and immediately placed in pretrial confinement. 

o. On 14 February 2020 Investigator  requested a Command 

Authorization for Search and Seizure (CASS) from Colonel , the Headquarters 

Battalion Commanding Officer, in order to search the MacBook and the external hard-drive. 11 

6 This is the Samsung phone that was the subject of a separate Motion to Suppress. 

7 Bates 3528. 

8 Bates 3525-3529. 

9 Bates 8286, 4004-4006. 

10 Bates 3029-3030. 

11 Bates 8613-8618. 
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p. In his affidavit, he informed the commanding officer that Sergeant Kunishige 

had informed NCIS that he had communicated with . via Facebook Messenger on his 

personal cellular telephone, an Apple iPhone. 12 

q. INV  informed the commanding officer that . reported receiving a 

picture from Sergeant Kunishige transmitted via Facebook Messenger and cell phone. 13 

r. At no point did INV  even attempt to draw any connection between 

cell phone communications and the Macbook laptop and external hard-drive that were subject 

to the CASS. 14 

s. The February 2020 CASS was executed by , a NCIS computer 

specialist. During that search he discovered many items of evidentiary value to the 

government on the MacBook, and minimal relevant evidence on the HP Laptop. 15 

t. After the execution of the February 2020 CASS, INV  began 

contacting the Las Vegas Metropolitan Police Department to inform them of the results of the 

digital searches of Sergeant Kunishige's devices. This coordination also included the sharing 

of other evidence. 16 

u. On 16 June 2020 an Article 39(a) session was held in the above-captioned case 

to litigate the legality of the seizure and searches of the Macbook, HP Laptop, and the external 

hard-drive. 

12 Bates 8616. 

13 Bates 8617. 

14 Bates 8613-8618. 

15 Declaration of  dated 9 June 2020, enclosed to the "Government Opposition to Defense Motion to 
Suppress (Search and Seizure of Accused ' s HP Laptop & Macbook)" dated 11 June 2020. 

16 Bates 8947-8949, 8967. 
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v. During that 39(a) session both SA  and INV  testified under 

oath. They testified to much of the information contained in the 23 July 2020 presented to the 

Federal Magistrate including: 

i. The fact that the search of the Samsung cell phone revealed 

communications between Sergeant Kunishige and . utilizing "Facebook 

Messenger" and that some of those took place via a computer, vice a 

mobile device. 

ii. That "Facebook Messenger" could be accessed on an Android device, 

iOS (Apple) device, or a computer. 

iii. That . had informed law enforcement that she had exchanged 

Facebook Messages with Sergeant Kunishige. 

w. In the government's .11 June 2020 written opposition to the defense motion to 

suppress, it argued that (I) the agents in question had presented probable cause to the search 

authority and (2) if there was no probable cause, the Good Faith exception should apply. 

x. On 6 July 2020 the Court provided notice of its ruling, granting the defense 

motion to suppress the HP Laptop and the Macbook. 17 

y. In that notice, the Court provided guidance should the government wish to 

exercise its ability to stay the proceedings under R.C.M. 908 and/or potentially seek to appeal 

this ruling under Article 62 of the UCMJ. 18 

z. The government declined to pursue an Article 62 appeal. 

aa. The government declined to submit a motion for reconsideration under R.C.M. 

905(f). 

17 Enclosure (2). 

18 Jd. 
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bb. The government declined to approach another Military Judge to apply for a 

search authorization. 

cc. On 23 July 2020 a NCIS Supervisory Special Agent telephonically presented an 

affidavit to a Federal Magistrate to obtain a search warrant to search only the Macbook, for a 

third time. 19 

dd. After the granting of this search warrant, the same  again performed a 

search of that device, and "discovered" the same evidence he had discovered during the search 

pursuant to the February 2020 CASS. 

2. Issues Presented 

a. Whether an authorization to seize items that were part of a barracks room personal effects 

inventory covers an item that was (1) not part of that inventory and (2) in the custody of a third

party, and then authorizes law enforcement to maintain custody of the item for over three years, 

absent any indication that it contained evidence relevant to the investigation or case? 

b. Whether the NCIS Supervisory Special Agent acted with a reckless disregard for the truth 

when he omitted from his affidavit (1) the full context of this Court' s prior decision regarding the 

Macbook and (2) omitted the presence of multiple Military Judges at the 32nd Street Naval Base 

in San Diego, the ability to utilize reservist Military Judges, or to seek military judicial assistance 

from outside of California, when he represented to the Federal Magistrate that " limited number 

of Military Judges at Camp Pendleton" necessitated approaching a Federal Magistrate in order to 

obtain a warrant for evidence to be used in a Military Justice Proceeding and a Clark County, 

Nevada proceeding? 

c. Whether the Federal Magistrate was presented a probable cause to authorize a search of a 

Macbook laptop computer when he was not presented any evidence connecting a computer, let 

alone the Macbook laptop, to the allegations in question? 

19 23 July 2020 Affidavit, enclosed to the Government Motion in Limine [hereinafter "23 July Affidavit"). 
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d. Whether the government' s decision to ultimately seek a third authorization to search the 

Macbook was independent of the information discovered during the prior illegal search, when 

the Macbook was the only one of the illegally searched items that was the subject of a 

subsequent search warrant following the initial suppression? 

3. Discussion of the Law 

The Fourth Amendment safeguards against "unreasonable searches and seizures" and 

requires warrants to be supported by probable cause. 20 The mere granting of a warrant or 

search authorization does not end the analysis. Such an authorization must still be supported 

by probable cause, be appropriately scoped, and the agents executing it must comply with its 

requirements. 21 Probable cause requires that there be "a sufficient nexus" between the alleged 

crime and the specific item to be seized. 22 "The question of nexus focuses on whether there 

was a 'fair probability' that. .. evidence of a crime will be found in a particular place."23 For 

searches requiring warrants or authorization, that nexus must be articulated in an affidavit by 

law enforcement. 24 

In the military justice system, commanders may authorize searches and seizures of 

persons and places under their control. 25 Specifically, they must have control over the place 

where the property or person to be searched is located or found. 26 In Mix, the C.M.A. upheld a 

20 U.S. CONST. AMEND. IV. 

21 See United States v. Hoffmann, 75 M.J. 120 (C.A.A.F. 2016); United States v. Morales, 77 M.J. 567 (Army Ct. 
Crim. App. 2017); United States v. Osorio, 66 M.J. 632 (A.F. Ct. Crim. App. 2008). 

22 United States v. Nieto, 76 M.J. 101 , 106 (C.A.A.F. 2017) (citing United States v. Gallo, 55 M.J. 418, 421 
(C.A.A.F. 2001)). 

23 Id. (quoting United States v. Clayton, 68 M.J. 419 (C.A.A.F. 2010)). 

24 See id. 

25 Mil.R.Evid. 315( d)( I). 

26 Jd. 
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search of the accused' s car that was parked in a joint parking lot surrounding the dining facil ity 

because three battalion commanders, including the authorizing official, had control over the 

lot. 27 In Seerden, cited as persuasive authority, a First Class Petty Officer permanently 

stationed in San Diego was aboard Joint Base Little Creek Fort Story (JBLCFS) for training. 28 

After being accused of sexual assault, NCIS Agents arrested the accused while he was 

attending training in a classroom aboard JEBLCFS. 29 The training required the accused to 

leave his cell phone outside the classroom; so, as NCIS agents took the accused away in 

handcuffs, the accused asked if NCIS would go back and retrieve his cell phone. 30 NCIS did 

as asked and while the cell phone was in NCIS 's possession the agents sought to obtain an 

authorization to search it for communications with the alleged victim. 31 The NCIS agents 

obtained the authorization from the accused's commander in San Diego and not the JBLCFS 

installation commander. 32 The District Court found that under M.R.E. 315(d)(I ) the accused ' s 

unit commander did not have the authority to authorize any search on JBLCFS because the 

accused ' s unit commander did not have control over the place where the property to be 

searched was situated. 33 

The question as to the reasonableness of a seizure and subsequent search can often 

depend on the duration of such a seizure and the time that elapses before it is searched. This is 

27 United States v. Mix, 35 M.J. 283, 288 (C.M.A. 1992). 

28 United States v. Seerden, 264 F.Supp.3d 703, 707-08 (E.D. Va., Aug. 14, 201 7) (a/finned by United States v. 
Seerden, 2019 U.S. App. LEXIS 4891 (4th Cir. Va., Feb 20, 2019)). 

29 Id. 

30 Id. 

31 Id. 

32 Id. 

33 Id. at 7 10. 
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based on the concern that seizures of an unreasonable duration interfere with an individual ' s 

possession of non-criminal materials. 34 

The specificity in an affidavit is particularly important for digital evidence, for while it 

may be more efficient to, once seized, search the entirety of a digital device, specificity is 

necessary in order to comport with the Fourth Amendment's prohibition of general warrants. 35 

In order to respect those particularity requirements, warrants should identify the physical items 

to be seized as well as what types of files will be searched for within those devices. 36 Put 

differently, "there must be specificity in the scope of the warrant, which, in turn, mandates 

specificity in the process of conducting the search."37 

As the Navy-Marine Corps Court of Criminal Appeals has made clear, " an 

authorization to search does not give rise to an open-ended license to rummage for anything of 

evidentiary value." 38 Simply put, a search must confo1m to the scope authorized. 39 This is 

especially true when the item to be searched is a cell phone or computer. As a result, 

Government agents must narrow or confine their search of a digital media to the limits 

articulated in the search authorization. 40 

If a search authorization is too broad, it likely encompasses material that was not 

supported by probable cause. That is, the authorization needs to be limited to the specific 

34 See United States v. Cote, 72 M.J. 41, 45 (C.A.A.F. 2013). 

35 United States v. Richards, 76 M.J. 365, 369 (C.A.A.F. 2017) (quoting Maryland v. Garrison, 480 U.S. 79, 84 
(1987)). 

36 Orin S. Kerr, Search Warrants in an Era of Digital Evidence, 75 MISS. L. J. 85, 88 (2005) [hereinafter Kerr, 
Search Warrants]. 

37 United States v. Osorio, 66 M.J. 632, 637 (A.F. Ct. Crim. App. 2008). 

38 United States v. Tienter, 2014 CCA LEXIS 700, at *8 (N-M. Ct. Crim. App. Sept. 23, 2014). 

39 Id. 

40 See United States v. Morales, 77 M.J. 567, 574-75 (Army Ct. Crim. App. 2017). 

Appellate Exhibit LVIII (58) 
Page 9 of 49 



evidence that the govenunent has probable cause to believe is contained on that device. For 

example, in United States v. Morales the govenunent presented the magistrate with 

information relating to only text messages on a cell phone, yet requested the authority to search 

for images, videos, email accounts and phone contacts. 41 Accordingly, the Army Court of 

Criminal Appeals found that the magistrate did not have a sufficient basis to grant such an 

authorization and that photos obtained as a result of the authorization should have been 

suppressed. 42 

A valid search authorization for digital evidence should be specific regarding the 

devices to be searched, the types of files sought, and any applicable date ranges of concern. 

The govenunent must also have a substantial basis to search the specific device in question. It 

is not enough for agents to assume that files were likely backed-up or copied from one device 

to another; there must be some evidence to connect that specific device to the crime in 

question. 43 Probable cause to believe that a suspect has used a phone in the commission of a 

c1ime, absent more information, does not give law enforcement officers the authority to search 

other electronic devices. 44 In order to search a digital storage device, probable cause requires 

something more than an " intuitive relationship" between the crime in question, and the digital 

media. 45 

Evidence obtained as the result of an unlawful search may be used if: (1) The search or 

seizure resulted from an authorization to search, seize or apprehend issued by an individual 

competent to issue the authorization under Mil. R. Evid. 315( d) or from a search warrant or 

41 Id. at 57 1. 

42 Id. at 575- 76. 

43 See United States v. Nieto, 76 M.J. 101, 107-08 (C.A.A.F. 2017). 

44 See id. 

45 See United States v. Hoffmann, 75 M.J. 120, 127 (C.A.A.F. 2016). 
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arrest warrant issued by competent civilian authority; (2) The individual issuing the 

authorization or warrant had a substantial basis for determining the existence of probable 

cause; and (3) The officials seeking and executing the authorization or warrant reasonably and 

with good faith relied on the issuance of the authorization or warrant. Good faith shall be 

determined on an objective standard, from the perspective of a reasonable law enforcement 

officer. 46 

When an agent makes a false statement, either knowingly and intentionally, or with 

reckless disregard for the truth, the prosecution must prove that with the false information set 

aside, there still existed enough information to establish probable cause. 47 Military courts have 

turned to federal courts for further explanation of the term "reckless disregard for the truth."48 

One explanation is that "omissions are made with reckless disregard if an officer withholds a 

fact in his ken that 'any reasonable person would have known that this was the kind of thing 

the judge would wish to know. '"49 Put differently, if the omitted information is highly relevant 

then "the omission occurred at least with reckless disregard of its effect upon the affidavit." 50 

The independent source doctrine, much like that of inevitable discovery, serves as a 

mechanism by which the government may attempt to sever the causal link between an illegal 

search and the evidence ultimately discovered during such an illegal search. Put differently, 

the illegality of a previous search does not necessitate the exclusion of certain facts if they 

46 Mil.R.Evid. 31 l(c)(3); United States v. Perkins, 78 M.J. 381 , 388 (C.A.A.F. 2019). 

47 Mil.R.Evid. 31 l(d)(4)(B). 

48 See United States v. Cowgill, 68 M.J. 388,392 (C.A.A.F. 2010). 

49 Wilson v. Russo, 212 F.3d 781, 788 (3d Cir. 2000) (quoting United States v. Jacobs, 986 F.2d 1231 , 1235 (8th 
Cir. 1993)). 

so Id. 
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were obtained through means independent of the original illegality. 51 The Navy-Marine Corps 

Court of Criminal Appeals has described this as "permit[ting] the admission of evidence from a 

lawful seizure if the same evidence was previously seized through illegal means only if the 

lawful seizure was derived from a source of information independent of the previous invalid 

one."52 This has resulted in a two-prong test for admissibility under the independent source 

doctrine: first, "whether the police officer's decision to seek the warrant was prompted by 

information he gathered during the prior illegal search;" and "second, a court must determine 

if information obtained during the illegal search was presented to the magistrate that affected 

his decision to issue the warrant." 53 This is a conjunctive test, requiring the government to 

meet both prongs in order for evidence to be admissible. 54 

The Circuit Courts have addressed the first prong of the Murray test in a variety of 

ways. In United States v. Hearn, the test was "did the illegal search affect or motivate the 

officers' decision to procure the search warrant." 55 The court in United States v. Mowatt ruled 

"evidence recovered in the later search is not admissible unless the government establishes that 

' no information gained from the illegal [search] affected either the law enforcement officers' 

decision to seek a warrant or the magistrate's decision to grant it. "' 56 The First Circuit Court of 

Appeals determined that the question is "whether '[the police's] decision to seek the warrant 

51 Wong Sun v. United States, 371 U.S. 471 ,485 (1963) (citing Silverthorne Lumber Co v. United States, 251 U.S. 
385, 392 (1920)). 

52 United States v. Stevenson, 2009 CCA LEXIS 445, at *15 (N-M. Ct. Crim. App. Dec. 10, 2009) (citing Murray v. 
United States, 487 U.S. 533, 536-37 (1988)). 

53 Id. at *27 (citing Murray, 487 U.S. at 542). 

54 Id. 

55 United States v. Heam, 563 F.3d 95, 102 (5th Cir. 2009) (cert. denied, Hammond v. United States, 130 S. Ct. 227, 
175 L. Ed. 2d 158 (2009)). 

56 United States v. Mowatt, 513 F.3d 395,404 (4th Cir. 2008) (quoting Murray, 487 U.S. at 540). 
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was prompted by what they had seen during their initial entry. "' 57 According to the Third 

Circuit, one "must determine if, without regard to information obtained during the original 

entry, the police would have applied for the search warrant."58 Other factors to consider are 

whether the items to be searched remained in government control 59 or if it is the same team of 

investigators conducting the search. 60 

This doctrine has been applied to situations involving initial searches that were found to 

be illegal for a variety of reasons such as when a first CASS was issued by an individual who 

did not have that authority, 61 the warrantless entry of an apartment, 62 entry gained through 

potentially warrantless search, 63 or when material misrepresentations were made to a search 

authority. 64 

4. Argument 

The evidence obtained from this third search of Sergeant Kunishige' s Macbook laptop 

computer should again be suppressed in accordance with M.R.E. 311 , as it resulted from an 

illegal seizure in 2017; was not independent of the prior illegal search; and was based on a 

defective affidavit. This affidavit was defective in that it omitted relevant facts, yet still failed 

to establish probable cause to search the item in question. 

57 United States v. Dessesaure, 429 F.3d 359, 367 (I st Cir. 2005) (quoting Murray, 487 U.S. at 542). 

58 United States v. Herrold, 962 F.2d 1131, 1140 (3rd Cir. 1992). 

59 United States v. Murray, 487 U.S. 533, 542 (1988). 

60 Id. at 544, 548 (Marshall, J. , dissenting). 

61 United States v. Moreno, 23 M.J. 622, 624-25 (A.F.C.M.R. 1986). 

62 United States v. Dessesaure, 429 F.3d 359, 368-70 (1st Cir. 2005). 

63 United States v. Price, 558 F.3d 270, 280-81 (3rd Cir. 2009). 

64 United States v. Garcia, 2020 CCA LEXIS, at *4, 17-18 (A.F. Ct. Crim. App. Apr. 10, 2020). 
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M.R.E. 311 provides that evidence obtained as a result of an unlawful search or seizure 

is inadmissible if (1) the accused makes a timely motion to suppress; (2) he had a reasonable 

expectation of privacy in the place searched; and (3) exclusion of the evidence would act as a 

deterrent to future illegal searches and that benefit would outweigh the costs to the justice 

system. In the instant case, a timely motion has been made, individuals have a reasonable 

expectation of privacy in their personal computers, and, as the Court has already determined, 65 

exclusion of the evidence would encourage diligent adherence to the appropriate probable 

cause requirements, while not imposing a significant cost to the justice system. 

Allowing the government to proceed in this fashion creates a perverse incentive - that 

government agents can present weak affidavits to military authorities, conduct a 

constitutionally impermissible search, and then should they find something useful, attempt to 

use it at trial. If it rightfully gets suppressed, they can then go back, redraft the affidavit, 

include more information, and try again with a different court. Denial of the government 

motion in this case will have a desirable deterrent effect. 

The searches and seizures in the instant case were unlawful for the reasons detailed 

below: 

a. NCIS did not have the authority to seize the Macbook on 19 January 2017 

because it was not subject to the 18 January 2017 CASS, and they did not 

articulate any probable cause for why they could retain possession of it. 

The Macbook was illegally seized by NCIS on 19 January 2017 because they did not 

have the lawful authority to seize it at that time. They then, illegally, retained possession of it 

through the present day. It was not subject to the 18 January 2017 CASS, as it only purported 

to cover those items that were part of the personal effects inventory of Sergeant Kunishige's 

65 Enclosure (2). 
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barracks room. This inventory was documented on a "Personal Effects Inventory" form. The 

Macbook was not part of that inventory. Both that CASS, and the 14 February 2020 one were 

found by the Court to be supported by insufficient probable cause. Given that the evidentiary, 

or contraband, nature of the Macbook was not readily apparent, it was an unreasonable seizure 

to hold it for three years while the government attempted to articulate probable cause to search 

to it. 

b. The affiant acted with a reckless disregard for the truth by omitting (1) the 

full context of this Court's ruling regarding the Macbook and (2) the 

government's ability to seek a search authorization from a variety of military 

authorities; and (3) the government's coordination with a Nevada 

prosecution. 

In the NCIS agent's affidavit, he omits key facts from consideration by the Federal 

Magistrate. First, when discussing this Court' s suppression of the first and second searches of 

the Macbook, 66 he omitted the fact that much of the information presented in his affidavit, was 

testified to during the 16 June 2020 Article 39(a) session; and that the government's good faith 

argument had been rejected by the Court when it granted the defense motion to suppress. 

Additionally, he failed to mention that the government did not seek reconsideration, nor did 

they request a stay of the proceedings in order to appeal the mling. Second, the NCIS affiant 

represented that, in seeking this third search authorization, the government avoided Military 

Judges due to the "high profile nature of the proceedings" and the limited number of Military 

Judges at Camp Pendleton. 67 However, this statement assumes, without evidence, that other 

Military Judges at Camp Pendleton would automatically be tainted from service as an 

66 23 July 2020 Affidavit, pg. 11 , para. 45. 

67 23 July 2020 Affidavit, pg. 12, para. 46. 
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independent search authority. This statement also ignores the ability for the Western Judicial 

Circuit to utilize Reservist Military Judges, U.S. Navy Military Judges (from either the 

reserves or from other Southern California bases), or even utilizing a Military Judge from 

outside the region. 68 

Had the affiant included these facts, the Federal Magistrate would have been presented 

with a noticeably different picture of the events. First, he would have learned that just what 

this Court had considered in suppressing the evidence in July, and rejecting the government' s 

attempt to invoke the good faith exception in order to avoid application of the exclusionary 

rule. Then, if the Federal Magistrate had been informed of the facts that the government chose 

to forego established military justice processes for challenging a ruling, circumvented an 

abundance of local Military Judges, and instead went to a Federal Magistrate for a case being 

coordinated with the State of Nevada, he likely would have pressed the government to justify 

its unusual actions in this case. 

c. The Federal Magistrate was not presented with probable cause to authorize 

a search of the Macbook for evidence involving child exploitation because he 

was not presented any evidence connecting the Macbook to those allegations. 

The government must establish probable cause to search the specific item in question. In 

Nieto the accused was suspected of using his cellular phone to record other soldiers in the 

latrine. 69 After a search of the accused ' s phone yielded negative results, investigators sought an 

authorization to search his laptop based on their belief that files from the phone may have been 

backed-up to his laptop. 70 During his conversation with the magistrate, the investigating agent 

68 This last COA has recently been employed by utilizing a U.S. Marine Corps Military Judge from  
Seeking an authorization from another military judge is a relatively common practice. See, e.g., United States v. 
Garcia, 2020 CCA LEXIS, at *17-18 (A.F. Ct. Crim. App. Apr. 10, 2020). 

69 United States v. Nieto, 76 M.J. 101, 103 (C.A.A.F. 201 7). 

70 Id. at 104. 
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described how soldiers may download information from their phones and back-up that 

information on a laptop. 7 1 The magistrate subsequently authorized the search. 72 A second 

authorization was ultimately requested, and the possibility that data could be backed-up was 

included in the text of the affidavit. 73 The C.A.A.F. found that this search lacked probable cause 

because there was no information linking the laptop to the phone, such as evidence that the 

accused had used the laptop to back-up his phone. 74 Without such information, there was no 

probable cause to search the laptop. 75 

The instant case is eerily similar to Nieto in that the government only had information 

about Sergeant Kunishige using a cellular phone to communicate with , yet tried to use that 

to justify searching an unrelated device. The NCIS Supervisory Special Agent presented no 

evidence to the search authority connecting this Macbook to the allegations at hand. In fact the 

affiant presented less information than the agents in Nieto because he did not even attempt to 

discuss how a cell phone could potentially be backed-up to a computer. Instead this 

authorization appears to fail in the same manner as the one in Hoffmann by using conclusory 

language about what was expected to be found on a device with zero evidence that it was 

connected with the allegations at hand. 76 The only reference to a computer within the 

7t Id. 

72 Id. 

73 Id. 

74 Id. at 107-08. 

75 Id. 

76 United States v. Hoffmann, 75 M.J. 120 (C.A.A.F. 2016). 
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investigation dealt with potential communications with . 77 not  even while the affidavit 

sought to search for evidence related to crimes against children. 78 

Accordingly, the Supervisory Special Agent, while indeed providing a lengthy 

recitation of irrelevant facts, did not actually present sufficient evidence to establish probable 

cause to search the Macbook in question. 

d. The government's decision to seek a third authorization to search the 

Macbook, and only the Macbook, was not independent of the prior, illegal 

search. 

After the Court suppressed the results of the illegal first and second searches of the 

Macbook and HP Laptop, the government sought an authorization to conduct a third search, 

but only for the Macbook. The simple fact exists - if the government did not learn of 

significant relevant information in the course of their illegal search of Sergeant Kunishige's 

Macbook, it would have received the same treatment as the HP Laptop and External Hard

drive, and not be searched again. The circumstances surrounding NCIS's acquisition of the HP 

Laptop and Macbook are almost identical. The only difference is that after conducting their 

illegal search, the government discovered that Macbook contained relevant, damaging 

evidence, so it was worth attempting to search via a Federal Search warrant. 

Like in Stevenson, the NCIS agents in this case did not begin pursuing a federal search 

warrant until after this Court had suppressed the results of their illegal search. 79 The 

government motion concedes that it was only after this Court's ruling that they began 

investigating the idea of preparing a new affidavit. 80 This stands in stark contrast to the 

77 An adult. 

78 23 July 2020 Affidavit, pg. 8, para. 31 . 

79 United States v. Stevenson, 2009 CCA LEXIS 445, at *30-31 (N-M. Ct. Crim. App. Dec. 10, 2009). 

80 Government Motion in Li mine, pg. 11. 
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officers' actions in United States v. Hearn, where they had already begun to prepare their 

warrant application well before their illegal search. 81 

This case is also distinguishable from those cited by the government in that none of 

those involved the suppression of evidence simply due to insufficient probable cause, followed 

by a repackaging of the same information to present to a different jurisdiction. The 

government's filing argues that the fact that they took an insufficient first bite at the apple 

demonstrates the independence of the decision to take another bite. The fact that the 

government's previous illegal search was the result of a faulty search authorization, not 

supported by probable cause, should not establish that they would have independently sought a 

search warrant. Rather, their actions - specifically the decision to take this third bite at only 

the Macbook - demonstrate the role their prior knowledge of the Macbook' s contents played in 

their thought process. 

The inter-connectivity between the results of the second search and conduct of this third 

search is further apparent in the content of the respective affidavits. It was not until after 

discovering, via the illegal search, evidence of alleged child pornography and communications 

with ., that the affiant included information in the affidavit regarding profiles and 

generalizations about individuals involved with child pornography and exploiting children. 82 

The 23 July 2020 affidavit is written in such a way that makes it clear the affiant already knew 

what he would find on the Macbook, which is because he did. The reason for that knowledge 

is the prior illegal search. 

Finally, while NCIS used a third agent to draft the affidavit after the insufficient 

attempts of the prior two agents, when it came to actually conducting the search, they went 

81 United States v. Heam, 563 F.3d 95, 102 (5th Cir. 2009). 

82 Compare 23 July 2020 affidavit of Supervisory Special Agent , pg. JO, para. 38, with 14 
February 2020 affidavit oflnvestigator . 
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right back to the computer examiner that located the relevant files the first time. This most 

recent search is hardly independent of the first when the person who already conducted the 

illegal search is brought back to find the exact same items during the later search. 

e. The Good Faith Exception Does not Apply 

The good faith exception does not apply in the instant case because the NCIS team 

could not reasonably believe that the Magistrate had a substantial basis to find probable cause 

existed to search the Macbook laptop, especially in light of this Court's prior ruling. The 

affiant presented no information relevant to the actual item in question, and knew as much 

when presenting the affidavit. NCIS had not done any further investigating, nor discovered 

any new facts that could have established probable cause. Furthermore, the affiant 

demonstrated a reckless disregard for the truth when he omitted relevant information in his 

affdavit. 83 

f. The evidence should be suppressed. 

The evidence obtained both directly from and derived from the Macbook laptop 

computer, should be suppressed because, as this Court has already determined, exclusion of the 

evidence would encourage diligent adherence to the appropriate probable cause requirements, 

while not imposing a significant cost to the justice system. 84 This evidence represents a small 

sliver of the evidence the government has obtained against Sergeant Kunishige. Notably, he 

was convicted at his previous trial without any of this evidence. Accordingly, its suppression 

will not constitute an improper windfall and will impose little, if any, cost on the justice 

system. Further, it will send a valuable message to NCIS and its agents that they must actually 

have probable cause to seize and search items, and not just generalized assumptions. It will 

83 Discussed, supra Paragraph 4.b. 

84 See M.R.E. 311 (a)(3). 
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also send a cautionary message to the government regarding this practice of, upon receiving an 

adverse ruling, re-packaging an affidavit for a different search authority for another bite at the 

apple. 

5. Relief Requested: The defense respectfully requests that the Court deny the government 

motion and again suppress the Macbook, all evidence extracted from it, and all evidence 

derived from any examinations. 85 

6. Burden of Proof and Standard of Proof: Per M.R.E. 311 ( d), the Government has the 

burden of proving by a preponderance of the evidence that the evidence obtained from the 

search of Sergeant Kunishige' s Mac book was not the result of an unlawful search or seizure, 

that it would have been inevitably discovered, that officials reasonably and with good faith 

relied on the issuance of a command authorized search and seizure, or that the exclusionary 

rule should not be enforced. 

7. Evidence: The defense encloses the following in support of its motion: 

( 1) Excerpts from NCIS RO Is and custody documents, identified by Bates number. 

(2) Notice of Ruling (Def MTS - Laptops) email - dated 6 July 2020 

Pursuant to R.C.M. 703, the defense requests the production of the following evidence 

and witnesses to offer testimony on this motion: 

(1) Special Agent , NCIS 

(2) Investigator , NCIS 

(3) , NCIS 

(4) Supervisory Special Agent , NCIS 

8. Argument: The defense requests oral argument. 

85 NCIS Evidence Log Number 1220-19 Item A; NCIS Evidence Log Number 1220-19 Item C. 
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27th day of August 2020. 

Major,~ COJJ)S 

Senior Defense Counsel 

****************************************************************************** 

I certify that I caused a copy of this document to be served on the Court and opposing counsel 

this 27th day of August 2020. 

7/Y ugust 2020. 

A.M.~ 
Major, U.S. Marine Corps 

Appe11ate Exhibit LVIII (58) 
Page 22 of 49 



NA VY-MARINE CORPS TRIAL JUDICIARY 
WESTERN JUDICIAL CIRCUIT 

UNITED STATES 

V. 

DEXTER K. KUNISHIGE 

SERGEANT 

U. S. MARINE CORPS 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

General COURT-MARTIAL 

Government Response to 

Defense MTC 

(Forensic Pathologist) 
Article 140a, U CMJ 

Pleading/Exhibit Redaction 
Certification 

I hereby certify that all required redactions have been made to the attached documents per Article 140a, 
UCMJ, JAGINST 5800.7f, and Rule 7, WJC-NMCTJ. 

Nathan E. Michel 
Print Name 

A 

August 2020 

Appellate Exhibit LX (60) 
1 of 46 



UNITED STATES MARINE CORPS 
NA VY-MARINE CORPS TRIAL JUDICIARY 

WESTERN JUDICIAL CIRCUIT 
GENERAL COURT-MARTIAL 

UNITED STATES 

v. 

DEXTER K. KUNISHIGE 
Sergeant 
U.S. Marine Corps 

GOVERNMENT RESPONSE TO 
DEFENSE MOTION TO COMPEL 

(Forensic Pathologist) 

27 Aug 2020 

I. Nature of the Response. The Government hereby opposes the Defense motion to compel a 

forensic pathologist. Because the Defense has not shown why a forensic psychologist is 

necessary, their motion should be DENIED. Additionally, the Government has already agreed 

to provide the Defense an adequate Government substitute in the field of strangulation. 

2. Facts. 

a. The accused was arraigned all charges on 30 March 2020. These charges include 

Additional Charge II , Specification I , which alleges that the Accused assaulted . with means 

likely to produce death or grievous bodily harm, by using his hand to strangle . by applying 

pressure to her neck. Appellate Exhibit I. 

due on 21 April 20 . Appellate Exhibit VI. 

c. Defense did not make any request for expert assistance in the field of strangulation or 

forensic pathology. 

d. On 18 June 2020, the Govemment_p_!"Q:Y!ae4 notice that it 1ntended call Ms.  

, Sexual Assault Medical Forensic Examiner (SAMFE) Program Manager, Naval 

Hospital Camp Pendleton, CA as an expert "regarding the effects of strangulation on the human 
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body." The Government also informed Defense that the expert testimony would be offered for 

the purposes of proving Specification I of Additional Charge I I. Enclosure (I). 

e. In the same email on 18 June 2020, the Government also informed Defense that Ms. 

 SAMFE Program Manager, Navy Medical Center San Diego, was willing and 

available to assist the defense team as an expert consultant or witness. The email included her 

contact information and c11rricul11m vilae. Enclosures (1) - (2). 

f. In the 18 June 2020 email , the Government asked Defense to inform the Government 

if Defense had any questions. Enclosure (1 ). 

g. On 7 July 2020, Defense submitted a motion to continue the trial until 19 October 

2020. 

h. On 14 July 2020, the Court granted the defense request in part, and set new trial dates 

of 8-16 October 2020. 

i. On 14 July 2020, Ms contacted Trial Counsel to ask about the status of the 

pending trial , as she had not heard from the Defense. Trial Counsel informed her that the trial 

had been continued to 8-16 October 2020. Ms.  informed Trial Counsel that she was not 

available on those dates. Enclosure (3). 

k. On 5 August 2020, Trial CouriselarufDefense Counsel spoke over the phone about 

Ms.  expert testimony. 

I. On 6 August 2020, Defense Counsel sent Trial Counsel an email to confirm the nature 

of Ms.  testimony, and whether she would review evidence before testifying. Enclosure 

(4). 

2 
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m. On 17 August 2020. Trial Counsel responded that Ms.  would review 

evidence in the case, prior to providing expert testimony. Enclosure (4) Tiiat same day, the 

Government provided a copy of Ms.  curriculum vitae to Defense. Enclosure (5) . 

n. On 18 August 2020, Defense submitted a request for funding for the expert assistance 

and trial attendance of Dr.  a forensic pathologist, to the Convening Authority. Enclosure 

(6) . 

o. On 20 August 2020, the Convening Authority denied the Defense request. Enclosure 

(7). 

3. Discussion and Analvsis. 

a. Applicable Law. 

"An accused is entitled to an expert 's assistance before trial to aid in the preparation of 

his defense upon a demonstration of necessity:' United States v. Bresnahan. 62 M.J . 13 7. I 43 

(C.A.A.F. 200 l) (internal citations omitted). "Necessity" is more "than a mere possibility of 

assistance from a requested expert" Id; see also United Srates v. Lloyd, 69 M.J. 95. 99 (C.A.A.F. 

20 I 0) (' '[t]he defense's slated desire to ' explor[ e] all possibilities, however. does not satisfy the 

requisite showing of necessity ."). The accused must show a reasonable probability exists both 

that (1) "an expert would be of assistance to the defense" and (2) " that denial of expert assistance 

would result in a fundamentally unfair trial." Bresnahan, 62 MJ. at J.13. To show that an expert 

would assist the Defense, the Defense must show " (I) why the expert assistance is needed , (2) 

what the expert assistance would accomplish for the accused, and (3) why the defense counsel 

are unable to gather and present the evig__ence that the expert assistance would be used to 

develop." United States v. Freeman, 65 M.J. 451, 458 (C.A.A.F. 2008) (internal citation 

omitted). 

3 
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Repeatedly, CAAF has drawn a sharp distinction between necessity and helpfulness and 

concluded that an accused's trial is not fundamentally unfair simply because the Government did 

not pay for an expert to screen or evaluate evidence. See, e.g., Freeman, 65 M.J . at 459 

(affirming the milita1y judge 's denial of a motion to compel expert assistance where, " [a]lthough 

it is by no means clear that the expert would add anything that could not be expected of 

experienced defense counsel, we also accept arguendo that Appellant's counsel could benefit 

from the consultant's assistance."); United Stares v. Bresnahan, 62 M.J. 137, 143 (C.A.A .F. 

2005) (affirming the military judge's denial of a motion to compel expert assistance whi le 

accepting, arguendo, that the expert in question "possessed knowledge and expertise in the area 

of police coercion beyond that of the defense counsel and that the defense counsel could benefit 

from his assistance."). 

CAAF has held that Article 46 expresses a congressional intent to prevent allowing the 

Government lo '·obtain an expert vastly superior to defense' s." United Stales v. Warner , 62 M.J. 

I 14, I 20 (C.A.A.F. 2005) . However, defense counsel are not entitled to the named expert of 

their choice. United States v. Ndanyi, 45 M.J. 3 I 5, 32 1 (C.A.A.F. 1996). The Government may 

provide a reasonable substitute. Id. 

b. Defense has not met its birrclen to demonstrate why the assistance of a forensic 
pathologist is necessary for an adequate defense. 

Defense has clearly articulated that it intends to utilize Dr.  to defend against 

Additional Charge I I, Specification I, i.e. the allegation that the Accused strangled  In their 

response, Defense articulated that Dr.  will evaluate evidence to detennine if the alleged 

injuries are consistent with . 's-'t'Cport7that Dr.  will observe the Government expert's - -

testimony and assist in preparing cross-examination; and that Dr.  could testify to offer 

expert testimony contrary to the Government expert witness. Defense provides no specificity as 

4 
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to why this assistance requires a forensic pathologist as opposed to some other qualified medical 

provider. More to the point, Defense has not articulated why a trained and certified sexual 

assault forensic nurse examiner, with training in trauma and strangulation, would not be 

adequate. Indeed, the Government's own expert is a sexual assault forensic nurse examiner, not 

a forensic pathologist. 

c. The Government will provide an adequate Government substitute. 

The Government has agreed to provide-and will provide-an adequate Government 

substitute. The Government previously provided Ms.  to the Defense as a potential 

expert. To the Government' s knowledge, Defense never contacted Ms. , nor attempted to 

determine whether or not they would be satisfied with her as an expert consultant. Ms.  is 

not available to testify during the current trial dates due to a family medical issue. Additionally, 

Trial Counsel are actively working to find an adequate Government substitute whom is able to 

assist and available on the current trial dates. Specifically, the Government is seeking a sexual 

assault forensic nurse examiner with experience and training in the fields of trauma and 

strangulation. 

4. Relief Requested. The Government respectfully requests that this Court DENY the Defense 

motion to compel. 

5. Burden of Proof. The Defense bears the burden by a preponderance of the evidence. 

6. Evidence. In support of its motion, the Government offers the following: 

a. Enclosure (I): Email Notice of Government Expert of 18 June 2020 
b. Enclosure (2): Ms.  Curriculum Vitae 
c. Enclosure (3): Trial Counsel email with Ms. of 14 July 2020 
d. Enclosure (4): Defense~ail of 6 August 2020 and Government response of -

17 August 2020 
e. Enclosure (5): Email of17 August 2020 and Curriculum Vitae of Ms. 
f. Enclosure (6): Defense Funding Request (Dr. ) of 18 August 2020 
g. Enclosure (7): Convening Authority Endorse (Dr.  of 20 August 2020 

5 
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7. Oral Argument. The Government requests oral argument. 

N. E. MICHEL 
Major U.S. Marine Corps 
Trial Counsel 

CERTIFICATE OF SERVICE 

A copy of this response was electronically served upon the Court and Defense on 27 August 
2020. 

N. E. MICHEL 
Major, U.S. Marine Corps 
Trial Counsel 
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UNITED ST ATES MARINE CORPS 
NA VY AND MARINE CORPS TRIAL JUDICIARY 

WESTERN JUDICIAL CIRCUIT 
GENERAL COURT-MARTIAL 

UNITED STATES 

v. 

DEXTER K. KUNISHIGE 
SERGEANT 
U.S. MARINE CORPS 

GOVERNMENT RESPONSE TO 
DEFENSE MOTION TO 

RECONSIDER RULING TO 
PRECLUDE GOVERNMENT 

M.R.E. 414 EVIDENCE 

16 September 2020 

l. Nature of Motion. This is a response to the Defense motion asking the court to reconsider the 

Court's ruling regarding evidence the Government intends to offer under M .R.E. 414, and specifically 

Defense asks the Court to reverse its prior decision. The Defense motion to reconsider should be 

DENIED. 

2. Facts. 

a. The Accused is charged, inter alia, with violations of Article 120b, UCMJ, for sexual assault of a 

child under the age of  years, and sexual assault of a child between the ages of  and  years old. 

b. The Victim of these charges is  . was born on . 

c. On 20 November 2013-when  was  years old- . was interviewed by Las Vegas 

Metropolitan Police Department (L VMPD) officers regarding the Accused.  denied engaging in any 

sexual activity with the Accused. 

d. In December 2016, NCIS learns that the Accused has sexually assaulted  . is interviewed 

by NCIS. During an interview of . on 23 Dec 2016, . acknowledges that she was previously 

interviewed by LVMPD officers in November 2013. (Enclosure I, Bates #003632) 

e. During the course ofNCIS's investigation of the Accused, NCIS obtained a copy of the LVMPD 

report, in which  denied engaging in any sexual activity with the Accused. (Enclosure 2, Bates 

#003002). 
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f. At the Accused's first trial, conducted on 18 to 27 September 2017, the Accused's civilian 

defense counsel cross-examined ., and confronted  with the fact that she had denied sexual 

activity with the Accused during the 2013 November LVMPD interview. 1 (Enclosure 3, Bates #00 I 167-

l 168). 

g. During the re-direct examination of , trial counsel also asked  about the November 2013 

LVMPD interview.  admitted that she lied when she told L VMPD that she had never engaged in 

sexual activity with the Accused. Furthermore, she explained that she lied to LVMPD because the 

Accused told her to lie, and also because at the time she thought she was in love and wished to protect the 

Accused. (Enclosure 3, Bates #001181 ). 

h. FoJJowing remand. the Government discovered the entire original record of trial upon Defense on 

8 January 2020. The record of trial includes those portions of  testimony where she admits that she 

lied to L VMPD officers in November 2013, when she was years old, in order to protect the Accused. 

(Enclosure 4). 

i. The Government discovered the entire original NCIS investigation upon Defense on 22 January 

2020. That investigation includes when . discussed her 2013 L VMPD interview with NCIS agents 

during a subsequent December 2016 interview, and includes an NCIS investigative action related to 

obtaining the L VMPD report. (Enclosure 5). 

j. In compliance with the trial management order for the Accused's rehearing, the Government 

provided Defense notice pursuant to M.R.E. 414 on 13 April 2020. This notice includes items l(a)(i) and 

1 (d)(i), which both describe instances in which the Accused penetrated  mouth with his penis. 2 

(Enclosure 6). 

k. Defense filed a motion in limine on 2 June 2020 to preclude the Government from introducing 

1 The Accused's civilian defense counsel from his first trial has also been retained to represent the Accused in the 
instant case, and is currently part of the Accused's defense team. 

2 During the M.R.E. 414 litigation, the Government clarified that the evidence of oral penetration being offered 
pursuant to M.RE. 4 I 4 under items I (a)(i) and I ( d)(i) occurred prior to 4 December 2013, and thus occurred when 

. was years old. See also Enclosure 7. 
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certain items on the Government M.R.E. 414 notice, including items l(a)(i) and J(d)(i). Despite 

previously being disclosed evidence about  November 2013 L VMPD interview, Defense's motion 

makes no arguments about  's credibility related to that interview, nor does the Defense motion even 

reference the interview itself. See Appellate Exhibit (AE) XXVIII. The Government ' s response was AE 

XXIX. 

I. Following litigation of AE XXVIII and XXIX, the Military Judge issued a notice of ruling, via 

email on 21 July 2020. In the Court's notice of ruling, the Court denied Defense's motion to preclude 

items l (a)(i) and I ( d)(i). (Enclosure 7). 

3. Discussion 

a. Law regarding M.R.E. 414. 

M.R.E. 414 provides an alternative avenue of admissibility for evidence that an accused 

committed other acts of child molestation. Specifically, M.R.E. 414 permits the Coun to admit evidence 

that the accused committed "any other offense of child molestation" and such evidence "may be 

considered on any matter to which it is relevant." M.R.E. 414 evidence "permits the admission of 

evidence of a prior act of ' child molestation' to show propensity to commit a charged act of 'child 

molestation."' United States v. Swift, 20 I 7 CCA Lexis 580 (A.C.C.A. August 29, 2017) citing United 

States v. Yammine, 69 M.J. 70, 73 (C.A.A.F. 2010). 

M.R.E. 414 is "intended to provide for more liberal admissibility of character evidence in 

criminal cases of child molestation where the accused has committed a prior act of sexual assault or child 

molestation." See M.R.E. 414 Analysis. 

Before admitting evidence under M.R.E. 414, three initial threshold requirements must be met: 

(1) the accused is charged with an offense of child molestation within the meaning of M.R.E. 414(d); (2) 

the proffered evidence is that the accused committed another offense of child molestation within the 

meaning of M.R.E. 4 I 4(d); and (3) the proffered evidence is logically relevant under both M.R.E. 40 I and 

402. United States v. Solomon, 72 M.J. 176, 179 (C.A.A.F. 2013). 
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An "offense of child molestation" includes a crime under federal or state law that includes any 

conduct prohibited by Article 120 and committed with a child, or prohibited by Article 120b. See M.R.E. 

414(d)(2)(A). Offenses of"child molestation" also includes contact between any part of the accused's 

body, or an object held or controlled by the accused, and a child's genitals or anus; contact between the 

accused's genitals or anus and any part of a child's body; contact with the aim of deriving sexual pleasure 

or gratification from inflicting death, bodily injury, or physical pain on a child; or an attempt or 

conspiracy to engage in conduct described in subdivisions (d)(2)(A)-(F)." M.R.E. 414(d)(2)(D)-(G). 

Further, to meet the second requirement, the military judge must conclude that the members "could find 

by [a] preponderance of the evidence that the offenses occurred[.)" United States v. Wright, 53 M.J. 4 76, 

483 (C.A.A.F. 2000) citing Huddleston v. United States, 485 U.S. 681, 689-90 (1998). 

b. Analysis 

i. The Defense motion to reconsider should be denied on its face, as Defense was previously 
aware that  denied sexual activity with the Accused when she was interviewed by L VMPD in 
November 2013, when she was  years old. 

R.C.M. 905(t) authorizes reconsideration of rulings previously made by a military judge. However, 

Western Judicial Circuit Rule I 0.8 states that a motion to reconsider must be based upon either ·'(a) an 

intervening change in controlling law; (b) the availability of new evidence; or (c) the need to correct clear 

error or prevent manifest injustice." "Rules of Court," Western Judicial Circuit, Navy and Marine Corps 

Trial Judiciary ( 17 February 2020 ed.). In its motion to reconsider, Defense alleges that the transcript of 

the 20 November 2013 interview of  constitutes new evidence. Specifically, Defense's motion relies 

entirely upon the fact that  denied having sexual activity with the Accused during the 2013 interview. 

This information is not new evidence. 

Since the beginning of the NCIS investigation of the Accused in December 2016,  has been 

honest and forthright about the fact that she previously lied to L VMPD officers in November 2013 when 

she was  years old. NCIS obtained a copy of the L VMPD incident report prior to the first trial. 

Furthennore, the Accused's defense counsel crossed-examined . on this specific issue during the 
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Accused·s first trial in September 2017. On both cross and re-direct examination, . admitted that she 

lied to the L VMPD officers in November 2013, when she was still  years old, when she told the 

officers that she had not engaged in sexual activity with the Accused. She also testified that she had lied 

at the Accused's behest, and that her desire was to protect the Accused. 

The Accused's current detailed military defense counsel should have been aware of 's November 

2013 L VMPD interview as early as 8 January 2020, when the Government disclosed the entire original 

record of trial. The Accused's current civilian defense counsel has been aware of the L VMPD interview 

since at least the dates of the Accused' s first trial in September 2017, as he actually cross-examined  

about this interview and her denials to L VMPD. Thus, Defense cannot claim that they were unaware of 

 November 2013 L VMPD interview. The Government concedes that a transcript of this interview 

was first obtained by the current Trial Counsel and provided to Defense on 2 September 2020. However, 

Defense does not base its motion to reconsider on any specific piece of new or unknown information in 

that transcript. rather it bases its motion on following premise: "Defense now has evidence that 

contradicts  testimony, specifically a prior statement she gave in November 2013 denying anything 

physically sexual in nature happening between her and Sgt Kunishige." See Line 22, Page 3, of 

Defense's motion. This statement is misleading in so far as Defense has known about the 2013 L VMPD 

interview well in advance of filing AE XXVIII, and chose not to raise any issues or arguments based 

upon that interview, or its purported effect on  credibility. 

ii. If the Court reconsiders its ruling regarding items l(a)(i) and l(d)(i), the Court should still 
deny Defense' s motion to preclude the Government from offering those items at trial pursuant to M.R.E. 
414, and uphold its own prior ruling as such. 

Defense's argument to preclude items l(a)(i} and l(d)(i) is solely concerned with the credibility of 

 testimony, and thus speaks only to that portion ofM.R.E. 414 analysis concerned with whether the 

evidence proffered by the Government as M.R.E. 414 evidence is sufficient for a military judge to find 

that members "could find by [a] preponderance of the evidence that the offenses occurred[.]" Wright, 53 
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M.J. at 483. 

 testimony alone at trial is sufficient to prove that the acts stated in item l(a)(i) and I (d)(i) 

occurred.  will testify-as she has testified and stated previously-that the Accused penetrated her 

mouth with his penis when she was  years old. Specifically. she will testify that oral penetration 

occurred for the first time in the Accused' s car near the time she first met the Accused, and that a later 

incident occurred while the Accused and  were in a motor vehicle driving to Zion National Park, 

Utah.  has been consistent that these incidents of oral penetration occurred. Assuming, arguendo, 

that  L VMPD interview raises some issue about the credibility of  testimony, such issue 

would go to the weight of  testimony and not to whether or not the evidence should be admitted 

under M.R.E. 414. Of course-just as defense counsel did at the first trial- . may be cross-examined 

as to the fact that she was lying to law enforcement in November 2013 when she said she had not engaged 

in sexual activity with the Accused. 

However, in reality 2013 statement to LYMPD has little actual impact on her credibility.  

was  years old at the time. She was in the grip of what she perceived to be a romantic relationship with 

the Accused. an adult male. She has admitted the fact that she lied to L VMPD, and that she did so to 

protect the Accused. . has stated as much to NCIS and she testified to that fact at trial. Even in light 

of the 2013 L VMPD statement,  testimony at trial is sufficient to establish by a preponderance of the 

evidence that the acts listed in item 1 (a)(i) and I (d)(i) occurred. The Court should not disturb its prior 

ruling. the Government should not be precluded from seeking to offer this evidence at trial. 3 

4. Relief Requested. The Government respectfully requests the Court DENY the defense ' s motion to 

reconsider the Court's prior ruling. Should the Court reconsider its ruling, the Government respectfully 

request that the Court uphold its prior ruling that the Government is not precluded from offering evidence 

of items l(a)(i) and l(d)(i) at trial, pursuant to M.R.E. 414. 

3 As the defense motion to reconsider addressed only the issue of whether  testimony is sufficient to meet the 
preponderance of the evidence standard, the Government's response is also limited to this point. Hence, the 
Government refrains from re-addressing all elements ofM.R.E. 414 analysis. as these issues were previously 
addressed by the Government in AE XXIX, and by the Court in its ruling. 
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5. Burden of Proof. Defense, as the movant, bears the burden of proof, by a preponderance of the 

evidence standard. R.C.M. 905{c)(2){A). 

6. Evidence. The Government provides the following supporting evidence: 

Enclosure (I): NCIS Results of Interview of  of 23 December 2016 (Bates #003630-3637). 
Enclosure (2): NCIS Investigative Action of 6 September 2017 (Bates #003002-3003 ). 
Enclosure (3): Excerpts of  testimony (Bates #001167-1168, 001181) 
Enclosure (4): Discovery Transmittal Letter of8 January 2020 
Enclosure (5): Discovery Transmittal Letter of 22 January 2020 
Enclosure (6): M.R.E. 414 Notice of 13 April 2020 
Enclosure (7): Notice of Ruling Email of21 July 2020 

7. Oral Argument. The Government respectfully requests oral argument. 

N. E. MICHEL 

Major, U.S. Marine Corps 

Trial Counsel 

CERTIFICATE OF SERVICE 

This response was served upon defense counsel and the Court electronically on I 6 September 2020. 

N. E. MICHEL 

Major, U.S. Marine Corps 

Trial Counsel 
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UNITED STATES 

v. 

DEXTER K. KUNISHIGE 
SERGEANT 
U.S. MARINE CORPS 

DEPARTMENT OF THE NAVY 
NA VY-MARINE CORPS TRIAL JUDICIARY 

WESTERN JUDICIAL CIRCUIT 
GENERAL COURT-MARTIAL 

) 
) GOVERNMENT RESPONSE TO DEFENSE 
) MOTION FOR APPROPRIATE RELIEF 
) (COMPEL WITNESSES) 
) 
) 
) 
) 16 SEPTEMBER 20 

1. Nature of Motion. Per the requirements set forth in Rule for Court-Martial 703(b )(1 ), and in response to the 

defense motion to compel the production of certain witnesses. the government respectfully requests that the Court 

DENY defense's motion. 

2. Burden of Proof. As the movant, the Defense has the burden of persuasion on any factual issue necessary to 

decide this motion. R.C.M. 905(c). 

3. Summary of Facts. Any necessary facts are provided below in paragraph 5. 

4. Law. 

RCM 703(a) provides that "the prosecution and defense and the court-martial shall have equal 

opportunity to obtain witnesses and evidence ... including the benefit of compulsory process." R.C.M. 703(a). 

Rule for Court-Martial 703(b )(1) states that '"[e]ach party is entitled to the production of any witness whose 

testimony on a matter in issue on the merits or on an interlocutory question would be relevant and necessary." 

R.C.M. 703(b)(l). Per MRE 401, evidence is relevant when it has a tendency to make a fact that is of 

consequence in determining the action more or less probable than it would be without the evidence. Per the 

703(b)(l) discussion, "necessary" means the evidence is "not cumulative and ... would contribute to a party's 

presentation of the case in some positive way on a matter in issue." 

5. Analysis. 

The Government objects to the defense motion to compel the witnesses as cumulative, not relevant or not 

necessary, as follows: 
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a. Las Vegas Metropolitan Police Department (LVMPD) Detective Deny as cumulative. 

See paragraph 5(b) below. In addition to being cumulative to the testimony of Sergeant  Detective 

 testimony is not relevant or necessary based upon the evidence already provided to Defense. The brief 

proffer offered by Defense suggests that Defense would utilize Detective to impeach . if  were to 

deny statements she made to L VMPD in November 20 I 3, when she was  years old. This testimony from 

Detective  would be cumulative to the testimony of Sergeant , as he can testify to the statements 

of  in her 2013 interview. Additionally, the Defense has been provided the transcript and audio recording of 

 20 November 2013 LVMPD interview, which Defense could also potentially use to impeach  

Furthermore, . was previously also cross-examined at the Accused's first trial regarding her 2013 statements 

to LVMPD.  prior testimony may also potentially be utilized by Defense to impeach , should her 

testimony differ at trial. 

b. LVMPD Sergeant . Deny as moot: the Government agrees to produce Sergeant 

 to testify at trial. Sergeant  was the lead detective for the 2013 investigation into the 

Accused conducted by L VMPD. Sergeant  testimony can satisfy the proffered reasons why Defense 

has requested all three LVMPD officers to testify. 

c. LVMPD Detective . Deny as cumulative. See paragraph S(b) above. Detective is 

requested solely based upon her presence in the interview of . on 20 November 2013. This testimony from 

Detective  would be cumulative to the testimony of Sergeant , as he can testify to the statements 

of  in her 2013 interview. Additionally, the Defense has been provided the transcript and audio recording of 

 20 November 2013 L VMPD interview, which Defense could also potentially use to impeach  

Furthermore,  was previously also cross-examined at the Accused's first trial regarding her 2013 statements 

to L VMPD.  prior testimony may also potentially be utilized by Defense to impeach , should her 

testimony differ at trial. 

6. Relief Requested. The Government requests the Court DENY Defense's motion. 
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7. Evidence. The Government offers the following evidence in support of its motion: 

a. Enclosure (I): Discovery Transmittal Letter of 8 January 2020 
b. Enclosure (2): Discovery Transmittal Letter of2 September 2020 
c. Enclosure (3 ): Discovery Transmittal Letter of 15 September 2020 

8. Oral Argument. The Government requests oral argument. 

N. E. MICHEL 
Major, U.S. Marine Corps 
Trial Counsel 

******************************************************************************************* 

CERTIFICATE OF SERVICE 

A true copy of this motion was served on the Court and Defense Counsel via SharePoint on I 6 
September 2020. 

N. E. MICHEL 
Major, U.S. Marine Corps 
Trial Counsel 
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Government Opposition to 

Defense Motion to Reconsider 

(Forensic Psychologist) 
Article 140a, UCMJ 

Pleading/Exhibit Redaction 
Certification 

I hereby certify that all required redactions have been made to the attached documents per Article 140a, 
UCMJ, JAGlNST 5800.7f, and Rule 7, WJC-NMCTJ. 

Signature 

Maj R.L. Chiriboga 
Print Name 

16 September 2020 
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UNITED STATES MARINE CORPS 
NAVY-MARINE CORPS TRIAL JUDICIARY 

WESTERN JUDICIAL CIRCUIT 
GENERAL COURT-MARTIAL 

UNITED STATES 

V. 

DEXTER K. KUN1SHIGE 
Sergeant 
U.S. Marine Corps 

GOVERNMENT OPPOSITION TO 
DEFENSE MOTION TO RECONSIDER 

(Forensic Psychologist) 

16 September 2020 

l. Nature of the Response. The Govem.ment hereby opposes the Defense motion to reconsider 

this Court's denial of the Defense motion to compel a forensic psychologist. In their motion to 

reconsider, the Defen e makes three separate arguments. First, the Defense argues, without any 

new evidence to supp011, that the Accused ' s " interfere with the ab ility to for 

[ sic J specific intent and are relevant on the merit . " Def. Mot. 7. Second, the Defense argues, 

without any new evidence to suppo11 that· there is significant work to do on the mitigation case 

of the accused. Def. Mot. 7. Lastly, the Defense argues that a transcript of 2013 interviews 

with the child ignificantly changes the facts underlying this Court s ruling 

regarding overly uggestive interview techniques and sexual-transference. Def. Mot 8-12. 

These Defense arguments are without merit. Because the Defense has not shown why the 

assistance of a forensic psychologist is necessary in light of the witness interviews from 2013, 

their motion to reconsider should be DENIED . 

2. Facts. 

a. On 20 April 2020, the Defense requested funding from the Convening Authorjty for 

an expe11 consultant in the field of forensic psychology. 

b. On 28 April 2020, the Convening Authority denied the Defense request 
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c. On 7 May 2020, the Defense moved this Court to compel the assistance of a foren ic 

psychologist. 

d. On 15 May 2020, the Government opposed the Defense motion to compel. 

e. On 21 May 2020 at an Article 39(a) session, this Court heard testimony and the 

argument of counsel regarding the aforementioned Defense motion to compel. 

f. On 5 June 2020, this Cowt informed the parties that the Defense motion to compel the 

assistance of a forensic psychologi t was denied. 

g. On 2 September 2020 the Government received, and subsequently provided to the 

Defense, a copy of an in e tigation initiated by the Las Vegas Metropolitan Police Department 

(L VMPD) in 2013 into allegation that the Accused had engaged in an illegal sexual 

relationship with the child  

h. On 11 September 2020, the Defense mo ed thi Court to reconsider the denial of the 

Defen e motion to compel in light of this evidence. 

3. Discussion and Analvsis . 

.. An accused is entitled to an expert s assistance before trial to aid in the preparation of 

his defense upon a demonstration of necessity." United States v. Bresnahan 62 MJ. 137, 143 

(C.A.A.F. 2001) (internal citations omitted). · Necessity'' is more 'than a mere possibility of 

assistance from a requested expert'' Id,- see also United States v. Lloyd 69 M.J. 95, 99 (C.A.A.F. 

2010) ("[t]he defense' tated desire to explor[ e] all possibi lities ... does not satisfy the requisite 

showing of necessit . '). The accused must show a reasonable probability exists both that (1) ·'an 

expert would be of assistance to the defense" and (2) that denial of expert assistance would 

result in a fundamental I unfair trial." Bresnahan, 62 Ml. at 143. To show that an expert would 

assist the Defense the Defense must show"( I) why the expert assistance is needed, {2) what the 
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expen assistance would accomplish for the accused and (3) why the defense counsel are unable 

to gather and present the evidence that the expert assistance would be used to develop. ' U11;1ed 

States v. Freeman 65 M.J . 451 , 458 (C.A.A.F. 2008) (internal citation omitted). Here, the 

Defense has not shown why the assistance of a forensic psychologist is necessary for any of the 

three reasons they propose in light of the statements contained in the 2013 L VMPD report. 

First, the Defense bas provided no new evidence that would provide a basis for this Court 

to reconsider its prior ruling related to their expert's supposed ability to testify about the 

Accused's specific intent or lack thereof. Once again the Defense has not provided any legal or 

logical connection from the Accused· s to the specific charges in this case. 

Similarly the Defense has provided no new evidence that would provide a basis for this 

Court to reconsider its prior ruling related to their e perts supposed ability to provide mitigating 

evidence during sentencing. Although the Defense provides several generalized actions that their 

expert would conduct on this i ue (i.e. review  

 the Defense once again failed to provide any evidence to support a finding that the 

Accused 's would potentially mitigate his misconduct in this case. 

Lastly, the Defense argues that a transcript of 2013 interviews with the child

significantly changes the facts underl ying this Court's ruling regarding overly suggestive 

interview techniques and sexual-transference. Although the basis of the Defense motion to 

reconsider is supposedly new information, the most important fact from the transcript-the fact 

that . initially denied that the Accused raped and sexually assaulted her-has been known to 

the Defense for at least three years. During cross-examination in the September 2017 trial,  

and the Civilian Defense Counsel had the following exchange: 
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4. Evidence. In support of its motion, the Government offers the following: 

a. Encl.] : Excerpts from CDC cross examination of  

b. Encl. 2: Transcripts from 2013 L VMPD report. 

5. Relief Requested. The Government respectfully requests that this Comt DENY the Defense 

motion to reconsider. 

6. Burden of Proof. The Defense bears the bm·den by a preponderance of the evidence. 

7. Oral Argument. The Government requests oral argument. 

R. L. CHIRIBOGA 

Major, U.S. Ma.tine Corps 

Senior Trial Counsel 

6 
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CERTIFICATE OF SERVICE 

A copy of this response was electronically served upon the Court and Defense on this date: 16 
September 2020. 

R. L. CHIRIBOGA 

Major, U.S. Marine Corps 

Senior Trial Counsel 
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NA VY-l\1ARINE CORP TRIAL JUDICIARY 
WE TERN JUDICIAL CIRCUIT 

UN ITED STATES 

V, 

DEXTER K. KUNISHIGE 

Sergeant 

U.S. Marine Corps 

) 
) 
) 

) 
) 
) 

) 
) 
) 
) 

GENERAL COUR -MAR JAL 

Government Response to Defense 

Motion to Suppress and Continue in 

the Alternative 
Article 140a, UCMJ 

Pleading/Exhibit Redaction 
Certification 

I her b certify that all required redactions have b en made to the attached documents per Artkle I 40a. 
UCMJ, JAGTN T "800.7f. and Rule 7 WJC-NMCTJ. 

1 stlt I. M. Lamb 
Print ame 

1 O October 2020 

Date 
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u JTED 

''· 

UNITED STATES MARINE CORPS 
NA \'Y-MARJNE CORP TRJAL J DICIARY 

\VESTERN JUDICIAL JRCUTT 
GENERAL COURT-MARTIAL 

TATES 

DEXTER K. KUNISHIGE 
Sergeant 

) 
) 
) 
) 
) 
) 
) 
) 
) 

GOVERNMENT RESPONSE TO 
DEFE E MOTlO 1 TO SUPPRESS 

AND CONTINUE IN THE 
ALTERNATIVE 

U.S. Marine Corps 10 October 2020 

I. Nalure of the Response. The Government respectf1.illy requests thal the Court DENY 

efen e's motion. Fir t, the Accu ed i harged with rime against the pers n for sexually and 

phy ically as aulting ., and committing adultery, ith  A such, the marital privilege 

und r .R.E. 504 i. not a ailable to him. econd. . ' s 1estimony stands to corroborat many 

of  ·s allegations, which, given the time elapsed since their alleged commi sion would not be 

unduly prejudi ial to the Accu ed. Third. discussions between  and the Accused relate to 

charged mi conduct, and there ore M.R.E. 404 i not applicable. Finally, a continuance at this 

stage in [rial- after member empanelment and op ning slafements-would be inappropriate. 

2. Facts. 

Prior to September 2017, 1C1S inten·iewcd  r ice- I De cmbcr2016 1 and 21 

December 2016. 2 also testified at the Accused ' first trial in eptcmbcr 2017 where the 

Accu cd 's cu1Tenl Civilian Defense Counsel cros -examined her. 3 

1 ee Enclosun.· I. 
2 See Enclosure 2. 
) See Enclosure 3. 
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After NCIS re-opened their investigation for this re-hearing, Investigator  

made contact with  on 24 January 2020. 4 During this meeting, Investigator  

confim1ed that . was willing to participate in the re-hearing. 5 Although Investigator  

djd not conduct an in-depth interview of  at this time,  told NCIS that the Accused 

·'forced her into sexual situations that she was not comfortable with. to include three-way sexual 

relationships with other women. "0 On 6 October 2020, lnvcstigator  and the Trial 

Counsel inter iewed . in preparation for trial. 7 ln their motion, the Defense asserts that 

several of the statements made by . during this interview constitute new infonnation. The 

Government views this infonnation as falling into three general catego,ies: 

Previously unknown, irrelevant information that the Government will NOT elicit from 

. at trial: 

• That the Accu ed did not let . move into the ome until June/July 

2016.8 

e That the Accu. ed and  engaged in "phone sex ' and exchanged nude images and 

videos of each other during the Accused ' s 2016 deployment I  

e That . perfonned oral sex on the Accused while he drove back to Las Vegas 

following his return from his 2016 deployment to 

Previously unknown specifics regarding . and the Accused's marital difficulties9 that 

the Government intends to elicit from . at t1·ial: 

• See Enclosure 4. 
s See Id. 
6 See Id. 
7 See Enclosure 5. 
8 The Government intends 1o ask  when she moved into the but wlll not -elicit testimony 
from . that the Accused somehow prerrnted her from mo\'ing in until June/July 2020. 

9 Although thcs specifics were previously unknown. the Dcfcn.c has known since December 2016 that . and 
the Accused had marital difficulties during their relation hip. See Enclosures 1, 2. and 3. 

2 
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• Arguments over: finances, the Accu ed ' s desire for . to exercise regularly o she 

would not get " fat ," the Accused sexua.l predilection to include his insecurity about his 

bod I and penis size and his constant need for adulation. the Accused's insistence that 

. locate other women to engage in "threesomes" with. 

Previously unknown specifics regarding  's knowledge of the Accused's relationship 

with . 10 that the Government intends to elicit from . at trial: 

., That the Accused directed  to reach out to  and coordinate a "threesome" upon 

hi return from deployment. 

• The Accused admjs ions that he had vaginal and anal sex with during the Accused s 

prior "relationship" with 

That the Accused told  that  would expel female ej aculate following vaginal intercourse 

(the Accused described  as a "squirter"), and asked . to learn how to do the same. 11 3. 

Burden. As tl1e movant, lhe Defense bears the burden of proof by a preponderance of the 

evidence. R .C.M. 905(c). 

4 . Law. 

(A) A person has a privilege during and after the marital relationship to refuse to 

disclose, and to prevent another from disclosing, any confidentiaJ communication made to the 

spouse of the person while they were married. The authority of the one spouse to assert the 

privilege on behalf of the other is presumed, absem evidence of a waiver. M.R.E. 504(b)(l ). Se 

also United States v. Durbin, 68 M.J. 271 , 272 (C.A .A.F. 2010) ("[W]here the privilege is 

10 Although theso11pecifics were previously unkno\'.'11, the Defense ha known since December 2016 that the 
Accused told . 1ha1 he had an ex-girlfriend named - whom he dated ··off and on" the previous l-2 year _ 
See Enclosures I, 2 ; and 3. 
11 " Squining" is also referenced in text messages between . and the Accused found on the Accused's MacBook 
Laptop. Sec Enclosure 6 ("You must have ju t squined or something .. God J love ii when you do that.") 
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claimed by one spouse on behalf of the other. the spouse upon whose behalf the privilege is 

claimed may waive the privilege"). 

(B) There is 110 spousal privilege under Military Rule of Evidence (M.R.E.) 504 "in 

proceedings in which one spouse is charged with a crime against the person or property of the 

other spouse ... . " M.R.E. 504(c)(2)(A). 

(C) The pany asserting the marital privilege has the burden of establishing its 

applicability by a preponderance of the evidence . Whether a communication is privileged is a 

mixed question of fact and law. Durbin, 68 M.J. at 273 , citing United States v. McCo!lum, 58 

M.J . 323,336 (C.A.A.F. 2003). 

(D) Adultery consti tutes a crime ··against the person or property of the other spouse." 

Thus, when one spouse is charged with adullery, the marital privilege, pursuant to M .R.E . 

504(c)(2)(A) does not apply. United Stales v. Taylor, 64 M.J . 416 (C.A.A.F. 2007) . 

5. Discussion an d Analysis. 

A . The Accused is charged with crimes against the person of  .. and therefore enjoys no 
marital pril•i/ege under M.R.E. 504. 

Under M.R.E. 504, a person's confidential communications between himself and his 

spouse are privileged. both during and after the marriage. However, this privilege does not exist 

in proceedings in which he is charged with a crime against the person (or property) of his spouse. 

Here, because the A cused is charged with sexually and physically assaulting his then-wife, 

., as well as committing adultery with a minor, his communications are not subject to 

privilege. 

• --allegations of crimes against her person by the Accused -render the privilege 

unavailable to he Accused . M.R.E. 504(c)(2)(A) states that there "is fio pnv1!ege under 

[504(b)(I)] [i]n proceedings in which one spouse is charged with a crime against the person . . . 
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of the other spouse . . .. " Further, adultery is a crime against a spouse. Taylor, 64 M .J . 416 

(C.A.A.F. 2007). Here, the Accused is charged with assaulting , both physically and 

sexually, and committing adultery with  The Accused is therefore "charged with a crime 

against the person" of his then-spouse, and the marital privilege is unavailable. 

Defense conflates the analysis of what constitutes a confidential communication under 

M.R.E . 504 with whether the privilege applies at all. In construing the language of a statute or 

rule, it is a generally understood principle that the words should be given their common and 

approved usage. United States v. McCollum, 58 M.J. 323, 34 I (C.A.A.F. 2003). The plain 

language of M.R.E. 504(c)(2)(A) is that there "is no privilege" where one spouse is charged with 

a crime against the person of another. Further, there is no requirement in M.R.E. 504 or the 

applicable case law requiring the communication relate to an alleged offense for the exception 

under M.R.E. 504(c) to apply. Here, the privilege is not an obstacle for the Government to 

overcome, it simply does not exist. 

The Accused is charged with violence against the person of his spouse: . A plain 

reading of the marital privi lege means that there is no privilege available to the Accused. 

Therefore, . 's statements should not be suppressed under M.R.E. 504. 

B. . 's testimony is corroborative of other testimonial evidence in a complex fact pattern 
that spans several years. 

M.R.E. 403 grants the military judge discretion to exclude otherwise relevant evidence 

"if its probative value is substantially outweighed by a danger of . .. unfair prejudice, confusing 

the issues, misleading members, undue delay, wasting time, or needlessly presenting cumulative 

eviden~ The Government alleges that, in addition to the personal-injuries suffered by . by 

the Accused, the Accused carried on a Jong-term sexual relationship with a minor. The 

Government's case relies, in part, on testimony from  to describe acts and events that 

5 
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occurred several years ago. . ' s testimony helps to corroborate these allegations and clarify 

issues for the members. Therefore, . 's disclosures would not be unduly prejudicial. 

C. Discussions be11veen the Accused and . re/are to charged misconducl, and therefore 
404(b) is not applicable. 

M.R.E. 404(b) prohibits introduction ofuncharged misconduct to demonstrate a person 's 

character, and to "show that on a particular occasion the person acted in accordance with the 

character." . ·s discussions with the Accused about his prior relationship with .; his 

attempt to establish a threesome between himself, ., and .; and the Accused having anal 

sex with . all relate to charged misconduct in this case. M.R.E. 404(b) is not applicable. 

D. Even assuming for the sake ofarg11me111 rliat some relief is required, a continuance of any 
length of time would be inappropriate. 

United States 11
• Miller provides twelve factors of analysis that the court should consider 

when a continuance is requested : (I) surprise; (2) nature of the evidence involved; (3) timeliness 

of the request ; (4) length of continuance; (7) prejudice to the opponent; (8) mo\'ing party 

receiving prior continuances; (9) good faith of moving party; ( I 0) use of reasonable diligence by 

moving party; ( 11) possible impact on the verdict; and ( 12) prior notice. 47 M.J . 352 (C.A.A.F. 

1997). An analysis of these factors reveals that a continuance is inappropriate. 

i. Surprise. The content of .'s statements on 6 October 2020 are not 

surprising. . 's statements in her interview on 6 October 2020 merely provide greater 

specificity to subjects of which Defense was already aware. Defense was aware that during the 

period of .'s marriage to the Accused, . believed the Accused had an ex-girlfriend named 

whom the Accused dated for several years. Addition~lll, . has previously stated that 

she-and the Accused had marital woes during the time of November 2016. It is perfectly natural 

for interviews in preparation for trial wi ll elicit additional details about topics or infonnation 

6 
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previously known to the par1y. Altemati vely, Defense 's motion for a 30-day continuance-~/ier 

both empanelment and opening statements- is extremely surprising. This factor weighs in favor 

of denying the continuance. 

ii . Nature of evidence. Statements of a witness, which are consistent with the 

witness's prior statements but merely more specific, is not evidence of such a nature to justify a 

continuance. Additionally, the Defense 's theory of the case-at least in part- is that . is not 

being truthful about her allegations. In other words, the defense is clearly already prepared to 

attempt to attack .'s credibility, and a continuance is not necessary in order to prepare to do 

that. Nor are the admissions of the Accused, as relayed by . appropriate justification for a 

continuance. There are a myriad of admissions by the Accused in this case, which the 

Government will present through witnesses and digital evidence. These new admissions alone do 

not justify a continuance. 

iii . Timeliness of request. This request for a continuance is not timely. It is made 

after the trial in this case has already commenced. Specifically, the members have been 

empaneled, and opening statements were made. 

iv. Substirute Testimony or Evidence. . 's statements conoborate the 

testimony of . and other witnesses . While there is other evidence available, this evidence is 

not so unique as to justify a continuance. Additionally, the new evidence comes only from a 

single witness. 

v. Availability of Witnesses and Evidence. The present trial-which has already 

commenced- has a combined witness list of over two doz~ witnesses, the majority of which 

have already traveled to attend trial. Given the passage of time in this case, it is entirely possible 

that further delay may impede upon the availability of these witnesses. Additionally, the offenses 
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in question occuned everal years ago. a1 d funher delay only crves to hamper a full and fair 

hearing. This factor weighs in favor of denial. 

vi Length of Continuance. A continuance ofthi,ty days is unreasonable on its 

face . The Accused is represe111ed by an experienced defense team including one of the most 

experienced military j ustice practitioners in the country who represented the Accused at the 

original trial. Thirty day in light of the ubsrnnce of the evidence at issue- which is largely 

corroborative-would be unreasonable. 

vii . Prejudice to the opponent. Delay would cause significant prejudice to the 

Government. The Government has significant concerns that many Government witnesses will be 

unwilling or unable to participate in this trial if there is further delay. Additionally said 

witnesses have already executed travel to attend trial and are here now. This factor weighs in 

favor of denial. 

viii . Moving Party received Prior Continuances. Dt:fenst: previously received a 

continuance of nearly three months. This factor weigh strongly against granting a continuance. 

ix . Good aith of moving party. The Government does not question that Defense 

is zealously advocating on behalf of its client. However, the timing and content of Defense's 

motion suggest strategy, rather than necessity. This factor weighs in favor of denial. 

x. Use of reasonable diligence by the Movant. The defense ha sufficient t ime 10 

adjust their trial strategy and confront the additional statements of . This factor weighs in 

favor of denial. 

xi. Possible Impact on Verdict. The i~pact on the verdict of the new statements 

of . is minimal. There is already significant inculpatory evidence against the accused. This 

factor weighs in favor of denial. 

8 
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These reasons demonstrate that a continuance- of any length- is an inappropriate 

remedy. 

The Government continues to refine its case against the Accused. including re

interviewing witnesses. Such continuing effons are not only in the Government's interest, the 

iniere ts of justke demand them. ln doing so, new infonnation may become k.110wn , and known 

information may be given additional clarity. Here, the latter is the case.  .. the victim of 

alleged crimes against the person has added depth to infom1ation already largely known by the 

parties. Given her talus as a victim in tl1is case, communications between her and the Accused 

are not p1ivileged under M.R.E. 504. Further, they corroborate other allegations of charged 

misconduct in this case. and should not be suppressed. Finally, a continuance of any length 

would be inappropriate given the elements analyzed herein . Defense has failed to carry its 

burden, and the upprcssion and continuance requests should be denied . 

a. Results of Interrogation of the Accused dtd 13 Mar 17 (Encl. l ); 

b. Results of Interview with LCpl  dtd 13 Mar 17 (Encl . 2) ; 

c. Sworn Statement of LCpl  dtd 13 Mar 17 (Encl. 3); 

d. Sworn Statement of Cpl  dtd 13 Mar 17 (Encl. 4); 

e. Sworn Statement of LCpl  dtd 14 Mar I 7 (Encl. 5); 

f. Witness Interview Summary, LCpl , dtd 4 Mar 18 (Encl. 6); and 

g. Discove1y Log !CO U.S. v. Williams, page l of 4 (Encl. 7). 

7. Defense Request for Witness Production. P:Hrsuant to R.C.M. 703(b)(J ), Defense has not 

demonstrated how . 's testimony is necessary. Absent an order rrom the Court, the 

Government will not produce . 
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8. Relief Regue ted . The Government re pectfully requests tha1 thi Court D • \' the 

Defen e motion to uppre sand continue in the alternative . 

9. Argument. The Go emment doe NOT request oral argument. 

I. M. Lamb 
first Lieutenant , U.S. Marine Corps 
Trial Counsel 

CERTIFICATE OF SERVICE 
I, the undersigned hereby attest that a copy of the foregoing was served on the coun and 

opposing coun cl p r onally on IO Septemi~ 
I. M. Lamb 
First Lieutenant, U.S. Marine Corp 
Trial Coun el 
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GENERA COURT-MART!~ 

8 U HTED STATES , Defense Reply to Prosecution Ans~er 

9 

o Def nse Motion to u ress and 
Continu_ in ~h~ A ernative 

10 vs . 

11 Dex er Kuni.shig 

2 Serg1:eallt, · s:-1c 

13 ACCUSE:D 

15 ':'his is e Eense eply to he prosecucion ans~er o the defense 

16 ct10~ o supp ~ss and con 1nue in the al erna 1v . 

17 RELIEF SOUGHT 

18 Th~ d _ense moves his cour ~o sup ress hes a[enen s d·_closed by 

19 th governm nt via em il 11 t he late evening o lG/ '/2020 or o g an a 

20 

21 

22 

2 

easonable cont nuance in this case based upon che newly provided evidence . 

BURDEN OF PERSUASION AND BURDEN OF PROOF 

N ile here are some internal burden slii ting as ec s , he overall 

en ot persuasion is on t he defenme and is by a sho~ing of a reponderance 

24 of th~ evide ce. 

25 BACKGROUND FACTS 

26 The efense incorporates its background facts sec cut n its moti on by 

27 reference as i- set fo~t y herein . 

28 

De_ense e ly o Prosecution Answer co Defense 4o i on o Suppress and 

Continue 1n the Al ernative - l 
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2 

The defense acknowledges tne delinea 10n of lhe statements the 

prosecution is committed to not i reducing as opposed to the statements i 

3 does intend on introducing. I does not change the argument provided or 

4 below . 

5 Witness/Evidence 

6 o The defense incorporates the prosecution exhibits attached as 

7 assumes all of paragraph 6 of the prosecu ion mo ion is a 

8 mistake. 

9 Lega l Author ity and Argument 

10 MRE : 504 Reply 

]1 The defense incorporates its previous argument on spousal privilege by 

12 reference as if set forth fully herein . 

13 In short , the government makes the argument tha if a spouse ( ) is 

14 the all ged victim of any crime by their spouse (accused) the exception to 

15 the spousal privilege applies so broadly that alleged vie im spouse may 

16 es i y about any statement ever made by the accused spouse, regardless o f 

17 whe her it ' s relevant to the alleged c=irne agains 

18 defense submj s that ' s a misreading of he Jaw. 1 

he vie im spouse . The 

19 

20 

In Wyatt v . Unite d States , 362 U. S . 525 , 80 S . Ct . 901 , 4 L . Ed . 2d 931 

(1960) , a Mann Act prosecut ion , the Supreme Court addressed spousal 

21 p=1vilege , albeit whether a trial court could compel a wife to estify 

22 against her husband , despite the well - established spousal estimonial 

23 privilege that normal l y would prohibit such testimony . Id. 

24 The short answer was es th-e court could , due to a ~,ell -

25 established exception t o the well-established pr i vilege - if the spouse is 

26 

27 

28 

1 for the purposes o this motion, the defense submits that whethef..._a 
accused spouse is attemp ing to keep a victim spouse from testifying or a 
vie im spouse is attempting to keep it from testifying against an accused 
spouse , the analysi s is the same . 

Defense Reply to Prosecution Answer to Defense Motion to Suppress and 

Continue in he A ternative - 2 
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2 

le victim of he de enda L ' s crime, the privilege ~oes not apply , and absent 

the privilege, compelling the spouse (like compelling any other witness) is 

3 within the cour ' s ower . Ia' . a 530 ; see alc::o Shoies v. United States , 174 

F.2d 838, 841 (8th Cir. 949) ( " [T]he wife . . stood :n the same position 

5 as any other victim of another ' s criminal act ." ) Id . See also United States 

6 

7 

v. Seminole , 865 f . 3d 1150 , 1152 (9 h Cir. 2017) 

This languag e "s ood in the sane posi ion as any o her victim of 

8 another ' s criminal act " is illustra ive of the defense posi:ion .  would be 

9 able o es ify as any other victim of another ' s criminal ac , vice having 

10 carLe blanche to testify about any statement made y her husband , the 

11 

2 

13 

14 

accused . 

Co sider the abs rd extreme - His married co W for 25 years . At year 

, H tells W that he robbed a bank wherein a guard was shot and killed (no 

s atu e of limi ations) before they were married. In year 25 , H slaps W 

15 because she broke his favorite golf-club . Would she e able o tes t ify about 

16 the murder confession/admission? 

17 The efense submits the answer , li·e he a ~we1 co whether  should be 

able o testify against the accused regarding tne new s:a ements , is no . 

19 Continuance Reply: 

20 Arti c le 40 , Uniform Code of Military Justice (UCMJ) , 10 U.S.C. § 84 0 , 

21 provides : "The milita ry judge ... may , for reasonable cause , grant a 

22 continuance to any party for such time , and as of en , as may appea r to be 

23 just ." Unde r R. C .M . 906(b) (1 ) , the military judge is the only person with he 

24 authority to grant a continuance. The discussion of that rule advises that 

25 " [ J he mili ary judge should, upon sho11 ing of reasonable cause , grant a-

26 continuance t o any- party for as l ong and as often as is just. " (Emphasi:·s 

27 added) 

28 
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1 

2 

4 

5 

Factors in tha decision jnclude : [1] surprise , [2] r.ac.ure of any evidence 

invc ved , [3) timeliness of request , [4) subsc.itute of testimony or evidence , 

[SJ availability of witness or ev1dence requested , 161 length of continuance, 

[7] prejudice to the opponent , [8) moving party received pr:.or continuances , 

[9] good faith of moving pa rty , [10) use of reasona le diligence by moving 

6 party , [11) ossible impact o:; verdic , and [12] prior no ice . Un i ed S tates 

7 v . Miller , 47 M. J . 352 , 358 (C.A . A . F . 1997) . 

8 " [Al mili :ary judge should liberally granr mac.ions for delay as lon g as i 

9 is clear t at a good cause showing has been made . " United States v . Allen , 31 

10 M. J. 572 , 620 (NMCMR 19 90) . Here , the Miller factors favor the Governmen t ' s 

1 request for a cont inua nce . 

12 

13 

14 

15 

1 

17 

) 8 

19 

20 

2) 

22 

23 

24 

25 

26 

27 

28 

1 . Surprise . The p rosecu ion asserc · ng the statemen:s a r en ' t s urpris ing 

conflict s wi t h t he defense assertion the statements are not true . The 

s aternents are false . She specifically denies some of hese st a t e ment 

during the tr i al of the accused in 2017 . 

2 . Nature of Evidence. The asser ion a confession to  of sexual 

intercourse and anal inlercourse 1•Ji h and hat the accused vJa s 

rying to get  to have a hreesome w1 h and the accused is just a 

credibili ty i s s u e to attack  - ignores that Lhey are confessions . If 

it ' s no big d eals as th e prosecution asserts , they don ' t r eally need i t 

and they s hou ld then wi hdraw the vidence . 

3. Timeliness of Request. The court was no iced of the intent a nd set a 

br i efing schedule . The d efense complied . The disclosures o f  we r e on 

the eve o f trial sa ying our reques t is untimely does n o t c omport wi th 

the fact s or tbe courts schedu l e . 

4 . Substitute Testimony or Evidence . The government mi sreads thepurpo s e 

of th is fact.or. The prose c ution has other evidence t h ey C.£1Q._U.§.g_d vice 

Defense Re p ly to Prosecution Answer to Defense Motion to Suppres s and 

Continue in the AlLernaLive - 4 
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1 

2 

5 

6 

7 

8 

9 

10 

]1 

12 

13 

J 

17 

18 

]~ 

20 

22 

23 

24 

25 

26 

27 

28 

c:l:e cor.fes51ons/ad,mss1ons c rne accused t.o prove tt:e elt;'ments of the 

::iffense . 

S . Availability of Witnesses or Evidence Requested. Tl,e prosecu io1 is 

guessing in their answer : ntirely possible is not an effect on 

availabil~cy of witnesses or ev idence . 

6 . Length of Continuance. lihile I epprecia e the accolades from the 

prosec 1 tion , f ' m riot a magiciai . 'The !~ew evidence is a 

confession/1:,drnission by Lhe acc\lsed to elements o he crimes charged 

and will be used to enflame he jury on Jndings and se tenc1ng . 30 -

days is not an unreasonable continuance tc re-organize the defense 

strategy to t he offense and/or see a resolu,ion co he case given the 

ccnfession/admissior. . 

7. Prejudice t o Opponent. There is no preJ~d1ce to t~e gover .ment to chis 

regue t . The government specu)al s again " as sicnificant concerns H is 

not prejudice . The issue for Lhe government 1s some cost for traveling 

wines - Jt is , essential ly , he cos o the evidence 1f the court 

allows it to be in reduced ago1ns· he accused . 

8. Moving Party Received Prior Continuance . ":'here has been one prior 

continuance to t he defe1 se . I e continuance was due to fi nding the 

funds to hire a forensic export co do work on a very small pact of the 

over need for he de-ense - haL was enied by the court and co move 

the ca se because of the Covid ou t reak that has no kill ed over 211,000 

US citizens . Continuances are to be given a of en and for as long as 

ec~_:Ss a9 . A p~rior continuance for a compler.ely unrelated matter to the 

one befor~the court on this issue - due to a late disclosure by a 

governtnent witness favors grant ing the continuance . 

9. Good E.a.i.th-of Moving Party . The defense has no response to the baseless 

assertion by the prosecution on this issue . 

Defense Reply o Prosecutio Answer to De ense Motion to Suppress and 

Continue i_n the A1 terr,a 1 ve - 5 
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2 

4 

5 

6 

7 

8 

10 

11 

i2 

i3 

14 

15 

16 

17 

iO . 

11. 

Use of Reasonab l e Diligence by the Moving Party. The defense has 

nc respons o Lhe baseless asse1t1on y the prosecu ion on tis ssu . 

Reconfiguring the ent:re s rategy due cc new confessic. s/admissicns 1s 

n01: something that takes a fe~1 d.;;ys . especial_y when new disclosures 

continue to arrive i the defense in box. 

Possible Impact on Verdict . If he impact is minimal - the 

evidence s hould be suppressed on alt. e grounds supra . and infra . The 

impact on the ver ice is grave. Allowing a ne;.• confession co be 

in reduced efore he court unde -cuts the defense pla .s to impeach the 

credibility of witnesses, defense plans to argue reasonable doubt, 

defense plans to conouct the ant1cipated direc and cross examinations 

of witnesses . 

Based upon all of the a ove , if the vidence is n t going to be 

suppressed , the defense need a 30- ay continuance in this rial o 

ceorganize and replan he de ense s rategy . 

Conclusion 

All previously rlisc]ose statern~nls t~al were served on the defense 

18 en 10/6/2020 should be suppresse . 1., ... he al Lerna 1ve , if the court denies 

19 the suppression motion, the court should grar. h defense a conLinuance or 

20 30 days to reorganize and de-"elop a ne,, defense stra egy due to the 

21 disclosures . Again , these are he ty es of disclosures t hat could cause the 

~2 accused to no take the stand in this case and that is an extraordinary right 

23 of the accused that needs t o be pro ecced . 

24 ORAL ARGUMENT 

25 The· o~~ense respectfully requests oral argument. 

26 

7 

28 

,--, -

Defense Reply to Prosecution Answer to Defense Motion to Suppress ana 

Centi u~ in the Alternative - 6 
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Phillip Stackhouse 

A copy of this was served via email on J0/12/2020. 

Phillip Stac hcuse 
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NA VY-MARINE CORPS TRIAL JUDICIARY 
WESTERN JUDICIAL CIRCUIT 

UNITED STATES 

V. 

DEXTER K. KUNISHIGE 

Sergeant 

U.S. Marine Corps 

) 
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) 
) 
) 
) 
) 
) 
) 
) 

GENERAL COURT-MARTIAL 

Gov't Opposition: 

Def Motion for a Mistrial 

Post-findings proceedings 
Article 140a, UCMJ 

Pleading/Exhibit Redaction 
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I hereby certify that all required redactions have been made to the attached documents per Article 140a, 
UCMJ, JAGJNST 5800.7f, and Rule 7, WJC-NMCTJ. 
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UNITED STATES MARINE CORPS 
NA VY-MARINE CORPS TRIAL JUDICIARY 

WESTERN JUDICIAL CIRCUIT 
GENERAL COURT-MARTIAL 

UNITED STATES 

v. 

DEXTER K. KUNISHIGE 
SERGEANT 
UNITED STATES MARINE CORPS 

I. Nature of the Response. 

) 
) 
) GOVERNMENT OPPOSITION TO 
) DEFENSE MOTION FOR A MISTRIAL 
) AS TO POST-FINDINGS 
) PROCEEDINGS 
) 
) 11 December 2020 
) 

The Government hereby opposes the Defense motion for a mistrial as to post-findings 
proceedings. The Accused ' s pending prosecution by the State of Nevada is a collateral matter' to 
the court-martial, United States v. Sergeant Kunishige. The signing of a proposed delivery 
agreement on 16 October does not change that fundamental fact. 2 Collateral matters, like collateral 
consequences, ''do not constitute R.C.M. I 00 I material , and while they may be referenced in an 
unswom statement ... they should not be considered for sentencing."3 Here, the Military Judge 
properly exercised his "broad authority to give instructions on the 'meaning and effect ' of the 
accused· s unsworn statement, both to ensure that the members place such a statement · in the proper 
context' and ' to provide an appropriate focus for the members ' attention on sentencing. ' "4 

Because the Military Judge properly instructed the members regarding the Accused ' s 
reference in his unswom statement to a pending prosecution by the State of Nevada, this Court 
should DENY the Defense 's motion for a mistrial as to post-findings proceedings. 

1 The pending prosecution in the State of Nevada is a co!Jateral matter to, but not a consequence of, the court-martial 
conviction and sentence in this case. Although not identical concepts collateral matters and collateral consequences 
are both inadmissible but for their inclusion in an unswom statement. Case law treats these concepts in a similar 
manner. In th.is case, the Military Judge referred to sex offender registration and possible prosecution by the State of 
Nevada, interchangeably, as "collateral," "collateral consequences." "things that would be inadmissible but for their 
being presented in an unsworn statement," and "certain matters:' See e.g . United States v. Talkington, 73 M.J. 212 
(C.A.A.F. 2014) (collateral consequences); United States v. Barrier, 61 M.J . 482,486 (C.A.A.F. 2005) ("Appellant 
presented comparative sentencing information, which was not relevant as extenuation, mitigation, or rebuttal." ); 
United States v. Tschip, 58 M.J. 275. 277 (C.A.A .F. 2003) (''This is what we call a collateral matter" ). 

2 Nor will any of the myriad procedural steps that the State of Nevada may take in future. 

3 See Talkington 73 M.J . at 216 (citing United States , ·. Rosato, 32 M.J . 93, 96 (C.M.A. 1991) and United States v. 
McNutt, 62 M.J. 16, 19-20 (C.A.A.F. 2005)) . 

4 Tschip, 58 M.J . at 276 (citing United States v. Grill, 48 M.J. 131 , 133 (C.A.A.F. I 998)). 
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2. Facts. 

a. On 16 October 2020, members convicted the Accused, contra1y to his pleas, of: one 
specification of sexual abuse of a child; one specification of rape of a child; two specifications of 
sexual assault of a child; one specification of receipt, possession and viewing of child 
pornography; one specification of soliciting another to produce and distribute child pornography; 
one specification of failing to obey a lawful order; one specification of obstructing justice; and one 
specification of adultery. 

b. Presentencing proceedings began the next morning, on 17 October 2020. 

c. During presentencing proceedings, the Accused made an unswom statement. In his unsworn 
statement the Accused told the members, in pertinent part: 

··Because I am being prosecuted for the exact same charges in Clark County, 
Nevada, 1 am in a position where I cannot tell you all the things I would like 
to tell you regarding the remorse other than, to say that, I am sony for the pain 
that I have caused people, for the pain I have caused anyone. I am truly sorry.5 

'The obstacles will be difficult- sex offender registration, a felony conviction, 
the type of conviction, and the pending of other charges and I' m sure there ' s 
going to be more difficulties that arise in the future. But I am committee! to 
working hard and toward my goal of being a better person. A person that 
anybody can be proud of in the future:'6 

d. In an Article 39(a) session conducted after the Defense rested its sentencing case, the 
Military Judge addressed collateral consequences and other inadmissible matters raised by the 
Accused in his unsworn statement.7 Both the Government and the Defense agreed that sex 
offender registration was a collateral consequence, and that the Military Judge could instruct the 
members to disregard during their deliberations on sentence. However, the pm1ies disagreed 
whether the Accused ' s pending prosecution in Nevada was also collateral.9 SpecificaJly, the 
Government argued that the prosecution was collateral; Defense argued that it was not. 

e. The ensuing discussion between the Government and the Defense largely focused on the 
speculative nature of the pending prosecution against the Accused by the State of evada. Despite 

5 Government enclosure I at 1. 

6 Id. 

7 Id. at 1-2. (MJ : ·'With respect to that, in the standard sentencing instrnctions, after discussing what an unsworn 
statement is and it 's a proper means to bring attention to the, or bring information to the members, the court is also 
guided to instruct the members when the accused talks about collateral consequences, or things that would be 
inadmissible but for their bejng presented in an unsworn statement"). 

8 Id. at 2.(CDC: "I think the law is pretty clear on the sex offender registration''). 

9 Id. 

2 
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disagreement about the state of actions taken by the State ofNevada at that time, the paities agreed 
that the State of Nevada had filed a criminal complaint and issued a warrant for the Accused's 
an-est in July 2020. 10 

f. In suppo1t of its position that the Nevada prosecution was not collateral, the Defense stated 
that " [i]n this particular case there's already a concrete known: he's been indicted.''11 The Defense 
further argued that the Clark County Assistant District Attorney assigned to The State of Nevada 
v. Dexter Kunishige "said he [the Accused] will spend time in a Nevada prison. On anything that 
happens in this case. And they are going forward. " 12 Finally, the Defense brought extradition to 
the Court' s attention: ··J mean, we even talked about extradition in the case already." 13 

g. For its part, the Govenunent informed the Court that the Accused had not gone before a 
Grand Jury in Nevada, had not been indicted, and that the prosecution of the Accused in Nevada 
was "very speculative.'' 14 ''Clark County, Nevada, may very well decide, whatever the results of 
this trial are, to not move forward, so it' s not as far along as to be concrete, it still remains quite 
speculative sir."1 

h. The Military Judge interjected, stating that the back-and-forth between the Government and 
the Defense was confusing. He further stated that the issue illustrated the reason for an instruction 
to the members to provide context for the Accused' s reference to a possible prosecution by the 
State of Nevada. The Com1 then asked the Defense how they intended to argue the possible 
prosecution by the State ofNevada. The Defense told the Comt that the Defense argument on tlus 
matter would be limited to infom1ing the members that the Accused desired to apologize more 
fully but could not. With this in mind, the Court recessed to deliberate on the issue. 16 

i. When the Court came back to order, the Military Judge informed the parties that he would 
include possible prosecution by the State of Nevada in the standard "collateral consequences" 
instruction. In consideration of the legitimate reasons why the Accused did not make a full apology 
in his unswom statement (i.e. the possibility of criminal liability in the State ofNevada), the Court 

10 id. at 6. (MJ: ''Okay. There·s a complaint and an arrest warrant. Tracking."). See also Government enclosure 2 
(Clark County arrest warrant) and Defense enclosme I (Clark County criminal complaint). 

II [d. at 3. 

12 id. at 5. 

13 Jd. 

14 Id. at 4. 

15 Id. at 5. While factually accurate, this Government argument missed the mark. It does not matter whether acti.ons, 
events, or possible consequences referenced by an accused in their unswom statement are speculative. What matters 
is whether they are collateral or otherwise inadmi ssible in extenuation, mitigation, or rebuttal. See also id. at 12-13 
(MJ: " ... ultimately the issue comes down to the fact that this potential prosecution by the state of Nevada, if offered 
under R.C.M. I OOl(d), would not be admissible in extenuation and mitigation . .. ") . 

16 Id. at 6-8. 
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told the Government, "you are not allowed to argue that the accused did not apologize or did not 
show remorse." 17 

j . The members sentenced the Accused to be dishonorably discharged, to be confined for a 
period of 30 years, to forfeit all pay and allowances, and to be reduced to the grade of E-1 . 

k. Before the trial in this case even started, beginning with the issuance of the criminal 
complaint and arrest warrant by the state of Nevada in July 2020, trial counsel informed the Staff 
Judge Advocate (SJA), First Marine Division, about Clark County Nevada ' s interest in prosecuting 
the Accused following the military justice case. 1R During the week of trial. the Office of the Staff 
Judge Advocate (OSJA) researched the requirements for releasing a Marine to civilian authorities 
for extradition. The OSJA drafted a proposed delivery agreement, which the SJA personally took 
to the Accused's Battalion Commander, Colonel , on 16 October 2020. Colonel 

 signed the proposed delivery agreement that day, after discussing it with the SJA. 19 

I. The proposed delivery agreement stated, in relevant part, that " following adjudication of 
United States v. Sergeant Dexter K. Kunishige_. U.S. Marine Corps . .. [the Accused] will be 
extradited to the State of Nevada, without expense to him or the United States, to be tried in the 
case of The State of Nevada v. Dexter Kurt Kalani Kunishige ... . " The proposed delivery 
agreement stipulated that the Accused ' ·will be returned to this command, or to such place as 
appropriate military authorities shall designate, . .. delivered immediately upon dismissal of the 
charges or completion of The State of Nevada v. Dexter Kurt Kalani Kunishige ... in the event he 
is acquitted, or immediately upon satisfying the sentence of the Eighth Judicial District Com1 
Clark County Nevada, in the event he is convicted and a sentence imposed, or upon disposition 
of the case, provided that the Depattment of the Navy shall then desire his return."20 

m. Although Colonel  signed the proposed delivery agreement on 16 October 2020, 
Trial Counsel were first informed of its existence on 19 October 2020.21 The proposed delivery 
agreement was not fully executed (i.e. signed by Nevada officials) until 21 October 2020.22 The 
Government provided the fully executed delivery agreement to the Defense on 5 November 
2020.23 

17 Id. at 13-14. 

18 The only meaningful contact the U.S. Government had with the Clark County District Attorney's Officer prior to 
October 2020 was a conference call on 28 August 2020 where the trial counsel , defense counsel, and Clark County 
officials discussed the possibility of a universal pretrial agreement. The parties also discussed extradition during this 
phone call and in subsequent email traffic. See Government enclosure 3 (CDC email of28 Aug 2020: "We do it post 
indictment wi th an agreement to waive extradition") (emphasis added). 

19 See Government enclosure 4. See also Defense enclosure 2 (de livery agreement). 

20 Defense enclosure 2. 

11 See e.g. Government enclosures 4 and 5. 

2~ Government enclosure 5. 

23 Defense enclosure 3 . 
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n. The Defense first requested clemency on 27 October 2020. In the request, and before 
receiving the fully executed delivery agreement, the Defense stated, "Sergeant Kunishige is 
currently pending transfer to the State of Nevada where he will stand trial for the exact same 
offenses to which he has been already charged and tried in federal court."24 

o. After receiving the fully executed delivery agreement, the Defense submitted a new 
clemency request on 24 November 2020.25 The Convening Authority, through his OSJA, agreed 
to consider this supplemental clemency request.26 

3. Applicable Principles of Law. 

a. Discovery. 

(I) '·After service of charges, upon request of the defense, the Government shall permit the 
defense to jnspect any books, papers, documents, data, photographs, tangible objects, buildings, 
or places, or copies of portions of these items, if the item is within the possession, custody, or 
control of military authorities and .. . the item is relevant to defense preparation[ .)"27 

(2) An item is relevant if "it has any tendency to make a fact more or less probable than it. 
would be without the" item and "the fact is of consequence in determining the action. ' '28 

(3) "Trial counsel shall, as soon as practicable, disclose to the defense the existence of 
evidence known to the trial counsel which reasonably tends to .. . [r]educe the punishment[.]"29 

b. The accused's right to make an unsworn statement. 

(l) During pre-sentencing proceedings, "[t]he accused may testify, make an unsworn 
statement, or both in extenuation, in mitigation, to rebut matters presented by the prosecution or 

24 In its motion, the Defense asserts " .. . knowledge of this information would have informed the defense· s clemency 
submission, as his transfer to Nevada could have been used a justification to request suspension of some or all of his 
sentence." Def. Mot. at 11. In fact , the Defense did use the Accused ' s pending transfer to Nevada in its clemency 
submission to request suspension of a portion of the Accused· s sentence. See defense enclosure 6. 

25 See Defense enclosure 6. 

26 Government enclosure 6 (' ' .. . although untimely. the CG will sti ll give full weight and consideration to the 
Defense· s supplemental clemency request"). 

27 R.C.M. 701 (a)(2)(A)-(i). This rule was amended to "broaden the scope of discovery. requiring disclosure of items 
that are ' relevant ' rather than 'material' to defense preparation ofa case(.}" See M.C.M., App. 15, A15-9 . 

28 Military Rule of Evidence (M.R.E.) 401. 

29 R.C.M. 701(a)(6)-(C). 
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to rebut statements of fact contained in any crime ictim ' s sworn or unsworn statement. whether 
or not the accu ed testified prior to findings:· 30 

(2) Jf the accu ed elects to make an unswom statement, the accused 'ma not be cross
examined by trial counsel upon it or examined upon it by the court-martial. The prosecution may, 
however, rebut any statements of facts therein. The unswom statement may be oral, written or 
both , and ma be made by the accused, by counsel. or both.''31 

(3) "An unsworn statement ordinarily should not include what i properly argument but 
inclusion of such matter by the accused when per onally making an oral statement normally should 
not be grounds for stopping the statement. '32 

(4) The · accused 's right to make an un worn statement 'is a valuable right.. .(that ha ] 
long been recognized by military custom· and that has been 'generally considered unrestricted .'"33 

Despite this general rule against re triction, the accused· right to make an un worn statement i 
not "wholly unrestricted .''34 

c. Collateral consequences and collateral matters. 

(I) .. A collateral consequence i '[a] penalty for commining a crime in addition to the 
penalties included in the criminal sentence. ··•35 A collateral matter is a eparate matter, which i 
otherwise i.nadmi sible and not relevant as extenuation, mitigation, or rebuttal. 36 Said another way, 
collateral matters are those matters that are ·'separate and distinct from the court-martial process." '37 

While collateral conseguences are those that are not the ··direct and proximate consequence of the 

10 Rule for Court -Martial (R.C.M.) I 001 (d)(2)(A). 

31 R.C.M. IOOl(d)(2)(C). 

32 Discussion to R.C.M. 1001 (d)(2)(C). 

jJ Grill, 4 M.J. at 132 ( quoting Rosato, 32 M.J . at 96). 

34 fd. (emphasis added) (''[l]t would be inappropriate, for example. for an unsworn statement to include matter that 
was 'gratuitously disrespectful toward superiors or the coun [ or] a form of insubordination or defiance of 
authority" ' ). 

35 Talkington, 73 M.J . at 215 (quoting United States v. Mille,·, 63 M.J. 452, 457 (C.A.A.F. 2006)). 

36 See e.g. Tschip, 58 M.J . at 277 (· 'This is what we call a ollateral matter.''); Barrier. 61 M.J. at 486 ("·Appellant 
presented comparative sentencing information, which was not relevant as extenuation mitigation or rebuttal' '). 

31 United States v. Yebba, 201 9 CCA LEXIS 338. *11 (A.F.C.C.A. 2019). 
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sentence,"38 collateral matters are those where there is no causal relationship between either the 
sentence or the conviction. 39 

(2) "The general rule concerning collateral consequences is that 'courts-martial [are] to 
concern themselves with the appropriateness of a particular sentence for an accused and hjs 
offense, without regard to the collateral admirustrative effects of the penalty under 
consideration. '''40 ··The collateral consequences of a court-martial do not constitute R.C.M. I 001 
mate1ial, and while they may be referenced in an unsworn statement.. .they should not be 
considered for sentencing."41 Collateral matters are similarly inadmissible and irrelevant to 
sentencing.42 Like collateral consequences, collateral matters may only be presented in an unswom 
statement or, in some instances, may be precluded altogether.43 

(3) Collateral consequences and collateral matters include: the results of other criminal 
cases,44 sex offender registration,45 admirustrative separation,46 military protective orders,47 

3 See United States v, Gr-ijfin, 25 M.J . 423,424 (C.M.A. 1988) (holding that, for those accused who are retirement 
eligible, the impact of a punitive discharge on retirement benefits ''can only be a direct and proximate consequence 
of the sentence." ); see also United States v. Greaves, 46 M.J. 133, 139 (C.A.A.F. 1997) (holding that ·'where a 
servicemember is perilously close to retirement. .. a general collateral-consequence instruction disregarding the 
effects of a punitive discharge on retirement will not suffice") . 

39 See e.g. Tschip , 58 M.J. at 277; Barrier, 61 M.J. at 486; Yebba 2019 CCA l.EX1S at 11. 

40 See Talkington. 73 Ml. at 215. (quot ing United States v. Griffin, 25 MJ. 423,424 (C.M.A. 1988)). 

~1 Id. (citing Rosato, 32 M.J. at 96 and McNutt, 62 M.J . at 19-20). 

42 Barrier. 61 M.J. at 486 (holding that the rule preventing members from using comparative sentences in their 
deliberations"- .. keep[s] courts-martial from being engrossed in collateral issues and recognizes the UCMJ"s 
emphasis on individualized consideration of punishment") 

43 Id. (''In different circumstances, a military judge might appropriately preclude the introduction of infomiation that 
in contexr is outside the scope of R.C.M. 1001, if the military j udge determines that an instruction would not suffice 
to place the statement in proper context for the members"). 

44 Barrier, 61 M.J. at 486. See also Grill, 48 M.J, at 133 (In Grill, the Court held that the Military Judge committed 
prejudicial error when he denied the Accused the ability to reference the civi lian court sentences of his civilian co
conspirators during his unsworn statement. The Court added. "we have confidence that properly instructed court
martial panels can place unsworn statements in the proper context as they have done for decades" ) (emphasis added). 

45 Talkington, 73 M.J. at 216. 

46 Tschip, 58 M.J. at 277. See also United States v. Frick, 2016 CCA LEXIS 35, *2-3 (A.F.C.C.A . 2016). 

47 United States v. Goodell, 78 M.J. 585, 590 (C.G.C.C.A. 2018). 
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recoupment of administrative overpayments,4 repayment of service academy tuition,49 eligibility 
for federal student loans, 50 and deportation. 51 

( 4) rn the event the accused references otherwise inadmissible collateral consequences or 
matters in his or her unsworn statement, the Military Judge has "broad authority to give instructions 
on the ' meaning and effect ' of the . .. statement, both to ensure that the members place such a 
statement 'in the proper context' and ' to provide an appropriate focus for the members ' attention 
on sentencing."'52 Pursuant to this broad authority, the Military Judge may instruct the members 
to disregard any reference to a collateral matter or consequence in an accused's unsworn statement 
when determining an appropriate sentence. 53 

(5) The Military Judge's Benchbook contemplates such sentencing instructions, including 
the possibility that the accused may reference collateral actions taken by other authorities in his or 
her unswom statement. 54 

4. Analysis. 

a. As a separate sovereign seeking separate relief for crimes governed by a separate legal 
system, the outcome of which is uncertain, Nevada's action is a coJlateral consequence of United 
States v. Sergeant Kunishige, and therefore the proposed delivery agreement signed on 16 
October 2020 was irrelevant to the Defense preparation. 

The Defense provides three reasons why its ignorance of the existence of the proposed 
delivery agreement signed on 16 October deleteriously impacted its position at pre-sentencing. 
First, the Defense argues that the proposed delivery agreement would have strengthened its 
objection to the collateral consequences instruction. Second, the Defense argues that the 

48 United States v. Yebba, 2019 CCA LEXIS 338, *10-11 (A.F.C.C.A. 2019). 

49 United States v. Walton , 2020 CCA LEXIS 365, at *lO (A.F.C.C.A. 2020). 

so Id. 

51 See e.g. United States v. Quezada, 2020 CCA LEXIS 378, at *17-18 (N.M.C.C.A. 2020); United States v. 
Wassan , 2020 CCA LEXIS 152, at *39 (A.F.C.C.A. 2020). 

52 Tschip, 58 M.J. at 276 (citing Grill, 48 M .J. at 133). 

53 Quezada, 2020 CCA LEXIS at *13 (quoting Ta/h11gto11, 73 M.J. at 213). See also Government enclosure 1 at 13 
(MJ: ·' ... it would be wrong if the members went back into sentencing and were discussing what the sentence in this 
case should be based on what might happen in Nevada or their understanding that the accused i going to be 
prosecuted in Nevada. That would be outside the scope of proper sentencing considerations . . . ''). 

54 It is not your duty to try to anticipate discretionary actions that may be taken by the accused ' s chain of command 
or other authorities. While the accused is permitted to address these matters in an unsworn statement, these 
possible collateral consequences should not be part of your deliberations in arriving at a sentence. Your duty is to 
adjudge an appropriate sentence for this accused based upon the offenses for which he has been found guilty that 
you regard as fair and just when it is imposed and not one whose fairness depends upon actions that others have 
taken, or may or may not take, in this case, or in other cases (emphasis added). 
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proposed delivery agreement could have impacted how much confinement the Defense asked for 
in its sentencing argument. Third, the Defense argues that the proposed delivery agreement 
would have impacted its clemency request. 

These Defense arguments are without merit. The Accused· s pending prosecution by the 
State of Nevada is a collateral matter to the cou,1-martial United States v. Sergeant Kunishige. 
The signing of a proposed delivery agreement on 16 October-by one party to the agreement
does not change that fundamental fact. Even assuming for the sake of argument that the proposed 
delivery agreement was relevant, the Defense suffered no prejudice. Accordingly, this Court 
should DENY the Defense' s motion for a mistrial as to post-findings proceedings. 

i. The timing of a delivery agreement does not make the actions of a separate sovereign 
any more or less collateral. 

In its motion, the Defense argues that, because of '·the late discovery of evidence which 
would have undem1ined the government' s argument and supported the defense argument objecting 
to [the collateral consequences] sentencing instruction, the Court did not have all the facts upon 
which to base a proper decision."55 This argument is meritless. The provision of the proposed 
delivery agreement before pre-sentencing proceedings would not have made the fact of 
consequence-that the Accused was pending prosecution in Clark County, Nevada-any more or 
less likely to be true. Were the pai1ies and the Court aware of the existence of the proposed delivery 
agreement before going on the record the morning of 17 October 2020, it would not have changed 
the collateral nature of the pending prosecution in the state of Nevada. This is simply because the 
pending prosecution by the State of Nevada is collateral to United States v. Sergeant Kunishige, 
regardless of how speculative or certain it may be. 

During pre-sentencing proceedings, the Defense based its objection to the collateral 
consequences instruction on the supposed certainty ofNevada State prosecution.56 Similarly, in its 
motion, the Defense argues that the proposed delivery agreement was relevant to defense 
preparation before pre-sentencing proceedings (and therefore discoverable) because it somehow 
transformed a potential or possible Nevada State prosecution into one that is certain and 
guaranteed.57 This Defense argument is based on a misunderstanding of the law regarding 
collateral matters raised in an accused ' s unswom statement.58 The certainty of Nevada state 
prosecution is irrelevant because Nevada State prosecution is collateral. 

55 Defense motion at 9. Separately, but relatedly, the Defense has assumed without demonstrating that it was entitled 
to discovery of the proposed delivery agreement in the first place. As discussed, the proposed delivery agreement 
did not materially affect the pendency of the Accused ' s prosecution by the State of Nevada, nor would knowledge of 
its existence have materially affected the Defense' s knowledge of potential prosecution by the Stale of Nevada. 

56 Government enclosure I at 3-6. 

57 See Defense motion at 13-14. ("As a result of the government"s failure , the Military Judge' s instruction was 
factually inaccurate in that it spoke of ' potential ' and ' possible' prosecutions, when in fact military authorities had 
already signed the Delivery Agreement to extradite Sergeant Kunishige for the sole purpose of prosecution by Clark 
County, Nevada." ) 

58 The Government argument during pre-sentencing similarly focused on the irrelevant certainty of Nevada state 
prosecution. 
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United States v. Barrier, 61 M.J. 482, 486 (C.A.A.F. 2005) is instructive in this regard . In 
Barrier, the Accused referenced the sentence imposed in another case in his unswom statement: 
·' ... I know that each case has to be decided on its own merits. But 1 also believe that similar cases 
should receive similar punishments. Such as last year, Senior Ainnan Watson from Tyndall was 
charged with using ecstasy and the confinement portion of his sentence was only three rnonths.'' 59 

The Barrier Cout1 found that the comparative sentencing information presented by the accused 
in his unswom statement was ·'not relevant as extenuation, mitigation, or rebuttal" and that the 
Military Judge properly instructed the members to disregard it.60 1n Barrier, there was nothing 
speculative about Senior Airman Watson's three month sentence. When the accused in Barrier 
referenced this other case, Senior Ai1man Watson's sentence was already a "concrete known." 
Here, even assuming for the sake of argument that the proposed delivery agreement turned an 
othe1wise speculative prosecution in the State of Nevada into a "concrete known,'' it similarly 
would not have changed the collateral nature of proceedings initiated by a separate sovereign. 

United Sates v. Yebba, 2019 CCA LEXIS 338 (A.F.C.C.A. 2019) and United States v. 
Quezada. 2020 LEXIS 378 (N.M.C.C.A. 2020) are similarly instructive. In Yebba, the Accused 
referenced in his unswom statement an official debt to recoup DFAS overpayments of 
$203,866.92.61 At the time of pre-sentencing proceedings, it was not speculative whether the 
accused would have to pay the debt-the accused had already paid $17,187.00 of the total amount 
owed. 62 The Yebba Court held that the debt was a collateral, administrative consequence of the 
accused 's actions, and that the military judge properly decided not to consider such collateral 
matters for the purposes of sentencing. 63 

Similarly, in Quezada, N.M.C.C.A. rejected appellant's argument that deportation was not 
a collateral consequence in light of the Supreme Court ' s holding in Padilla v. Kentucky. 64 The 
Coui1 in Padilla held that deportation is a "particularly severe penalty'' of a climinal conviction 
and a '·nearly an automatic result."65 The Quezada Cou11 held that Padilla .. make[s] sense in the 
context of ensuring that an accused makes a guilty plea knowingly and voJuntarily."66 However, 
as it relates to collateral consequences raised in an accused's unsworn statement, ''there was no 

59 Barrier, 61 M.J . at 483. 

60 Id. at 486 . 

61 Yebba 2019 CCA LEXIS at *6. 

6~ id. 

03 Id. at *12. 

M 559 U.S. 356, 365-66 (20 l 0) . 

65 Quezada, 2020 CCA LEXIS at *14 . 

66 Id. at *16 . 
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action the sentencing authority could take that would influence the outcome of potential 
deporation .' 67 ''As a re ult, it is by definition a ·collateral matter· that would only serve to confuse 
the sentencing authority about what an appropriate sentence should be becau e there is no criteria 
they could use to evaluate what the potential impact of different sentencing option would have. 
e en if they wanted to take account of deportation.· 6 

Here, like in Y bba, even though Nevada ha taken undisputed steps toward an e entual 
State prosecution of the Accused, tho e steps, including the fully executed delivery agreement 
signed on 21 October 2020 do not change the collateral nature of Nevada State proceedings. 
Like in Quezada, even assuming for the sake of argument that State prosecution in Nevada was 
·'nearly automatic,·· there were no actions that the members in United States 1. Kunis/zige could 
have taken to influence the pro ecutorial decision of Nevada, and no criteria upon which they 
could evaluate the potential impact of such actions, even if they had wanted to. 

That the Accused may face prosecution in Nevada was relevant to the Defense· s 
preparation to ensure that the Accused could make a knowing and voluntary guilty plea, had he 
elected to do so. lt wa also relevant to Defense preparation to ensure that the Accu ed did not 
unwittingly incriminate himself in his unswom statement. The Govenunent provided the Defen e 
the relevant infonnation to make informed decisions regarding both of these legitmate concerns. 
The provision of the proposed delivery agreement before pre-sentencing proceedings would not 
ha e made the fact of consequence-that the Accu ed was pending pro ecution in Clark County 
Nevada-any more or less likely to be true. 

The Defense relies on the misguided premise that ce11ainty of prosecution by Nevada 
determines whether it i a collateral consequence. The Defense is simply wrong on the law in thi 
regard. Whether omething is collateral is binary. lfNevada elected not to pro ecute the Accused 
it would be as much of a collateral consequence as deciding to prosecute the Accused. 

But, even assuming for the sake of argument that the Defen e's legal argument was co1Tect
that the certainty of Nevada State prosecution was relevant-the Defense i still wrong on the 
facts. The De fen e conflates the certainty of Nevada· s present intent to prosecute with ce1tainty of 
outcome. The outcome of The State of Nevada v. Dexter Kurt Kalani Kunishige is far from certain. 
A propo ed deli ery agreement is merely simply one step in the long process of Nevada State 
prosecution. First Nevada had to agree to the tenns of the proposed delive,y agreement. That 
happened on 21 October 2020-four days after sentencing in this ca e. The next steps in the 
process have yet to occur. The Accused will likely face an extradition hearing in the State of 
California. 1n that extradition hearing a California State judge will determine whether the Nevada 
arrest warrant and criminal complaint make a showing of probable cause such that the Accused 
may be lawfully extradited. Military authorities are only involved in this process from a logisitical 
standpoint. The Accused remains in military custody and cannot be pre ent at a cou11 in California 
without some level of coordination with the Accused's command. 

67 Id. at *17. 

68 Id. at *1 . 
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Assuming that a California judge finds probable cause and permits extradition, the Accused 
will then return to Nevada. Once again, the Accused cannot be extradited to Nevada without some 
level of coordination with the Accused 's command and a delivery agreement. If the Accused is 
extradited to Nevada, State authorities will have to conduct grand jury proceedings if they seek to 
indict the Accused on the felony-level charges alleged in the criminal complaint. By way of 
analogy, Nevada has preferred charges against the Accused, and is currently pending an Article 32 
hea1ing (i.e. the grand jury). 

This uncertainty is reflected in the proposed delivery agreement itself. While it states that 
the Accused will be extradited "to be tried in the case of The State of Nevada v. Dexter Kurt Kalani 
Kunishige, ' it further says that he shall be returned immediately upon ''dismissal of the charges;'' 
completion of the case, should he be acquitted; or "upon satisfying the sentence . . . in the event he 
is convicted and a sentence imposed. "69 In other words, the proposed delivery agreement stipulates 
that the outcome of the Nevada prosecution is unknown and therefore dictates te1ms of the 
Accused ' s return given the several possible outcomes of the case.70 The Defense cannot reasonab1y 
argue that the existence of a proposed delivery agreement means that the outcome of a prosecution 
by the State of Nevada is no longer potential or possible but is now certain and guaranteed. 

Even if the proposed delivery agreement itself, and not the outcome of Nevada State 
prosecution, was relevant, the Defense suffered no prejudice. The Defense was able to fully present 
the relevant facts to the Court without the proposed delivery agreement because the proposed 
delivery agreement did not affect the Defense' s existing knowledge that Nevada intended to 
prosecute the Accused. Most notably, the Defense told the Court: ·' I mean, we even talked about 
extradition in the case already."71 The Defense Counsel's knowledge of pending extradition was 
based on the 28 August 2020 phone call between the parties and the Clark County District 
Attorney's Office. During this phone, the parties discussed-among other things--extradition.72 

Even without this call, the Defense could have reasonably surmised that extradition was 
likely. The Government provided the Defense with the Nevada arrest warrant and hundreds of 
pages of investigative material from the Las Vegas Metropolitan Police Department. These 
investigative reports were the subject of previous litigation in this case. Given the Defense·s 
knowledge that Nevada intended to prosecute the Accused, they cannot reasonably argue that they 
had no idea that extradition was likely. The only way for the Accused to go from military custody 
in California to State custody in Nevada is extradition. 

69 Defense enclosure 2. 

70 It also states he shall be returned "upon disposition of the case. provided that the Department of the Navy shall 
then desire his return" (emphasis added). Thus, the proposed delivery agreement even allows for a scenario
however unlikely- that the Department of the Navy does not wish the State of Nevada to return the Accused. 

7I Government enclosure l at 5. 

72 In a follow-up e-mail that same day, the Defense Counsel proposed waiving extradition pursuant to a universal 
pretrial agreement. See Government enclosure 3 (CDC email of28 Aug 2020: "We do it post indictment with an 
agreement to waive extradition") (emphasis added). 
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The Defense 's knowledge regarding the likelihood of extradition is notable because 
extradition is further along in the process of state prosecution than the signing of a proposed 
delivery agreement. In other words, a delivery agreement is a prerequisite to facilitating the 
Accused's attendance at an extradition hearing, which may or may not result in actual extradition. 
Without the proposed delivery agreement, the Defense was still able to call the Court's attention 
to discussions about a step in the process--extradition-that is further along than the signing of a 
proposed delivery agreement. Thus, even if the proposed delivery agreement itself was relevant, 
the Defense suffered no prejudice by not having it prior to pre-sentencing. 

ii. The Defense fails to demonstrate why knowledge of the existence of a proposed 
delivery agreement for a separate sovereign's prosecution. the outcome of which is far from 
certain. is relevant to the Defense' s sentencing argument. 

The Defense also alleges that discovery of the proposed delivery agreement before pre
sentencing proceedings could have impacted the Defense sentencing argument. Specifically, the 
Defense states that "it may have made more sense to argue for a shorter period of confinement, 
especially if the agreement contemplated Article 14, UCMJ. which it does."'73 The Defense states 
that "one reason for the defense to argue for a lengthy sentence of 12.5 years was that Sergeant 
Kunishige may have prefen-ed to spend more time in military confinement. to finish his course 
and treatment programs, prior to potentially being paroled and then facing trial in Nevada."74 The 
Defense fails to adequately explain why the proposed delivery agreement would have had any 
impact on these concerns. 

'Article 14, UCMJ, l O U.S.C. § 814, provides authority to honor requests for delivery of 
members serving a sentence of a comt-martial."75 Per Section 0603 of the JAGMAN, ·'[i]t is the 
policy of the DON to cooperate with state authorities unless the best interests of the Navy or 
Marine Corps will be prejudiced."76 ' 'Navy and Marine Corps commanders will assist in the 
expeditous de! ivery of a member. .. when proper credentials and legally sufficient documentation 
are provided. Examples oflegally sufficient documentation include ... warrant for arrest{ .]"77 The 
Interstate Agreement on Detainers Act (the lADA) provides ''additional authority and mandatory 
obligation'' to temporarily deliver service members to state custody to be tried on pending state 
charges.78 Of note, a court-martial sentence continues to run during temporary state custody 

13 Defense motion at 10. 

74 Id. 

75 U.S. DEP'T OF NA VY, JAGINST 5800.7F, MANUAL OF THE JUDGE ADVOCATE GENERAL (JAGMAN) 
sec. 0613 (30 Mar 2020) [hereinafter JAGMAN]. 

76 JAGMAN sec. 0603. 

77 Id. 

78 JAGMAN sec. 061 3. 
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effectuated pur uant to the IADA wlule delivery pursuant to Article 14 interrupts a court-martial 
entence.79 Un like Article 14, the JADA is .. seldom uti lized ." 0 

The Defense cites the di fference between Article 14 delivery and IADA delivery as the 
reason why the proposed delivery agreement was relevant to defense preparation. Once again, 
the Defense not only conflates a proposed delivery agreement with a conviction in Nevada they 
do so on a flawed understanding of collateral consequences. Beyond conclusory assertions about 
what they might have done the Defense has failed to ad quately explain why the proposed 
delivery agreement would have had any impact on its sentencing argument. The Defense has 
failed to meet it burden to show that the proposed deli ery agreement wa rele ant for th.is 
purpose. 

iii. As evidenced by the Defense clemency submission, the proposed deli very agreement 
signed on 16 October was not relevant to the Defense clemency submission prior to pre
entencing proceedings. 

The Defense in its motion asserts that "'knowledge of thi information [the proposed 
deliver agreement] would have informed the defense's clemency submi sion, as his transfer to 
Nevada could have been used as justification to request uspension of some or all of hi 
sentence."81 However, in the Defense 's first clemency r quest, submitted on 27 October 2020 
the Defeo e did u e the Accused· s pending transfer to evada as justification for suspen ion. ln 
that request, the Defense wrote "Sergeant Kunishige is cun-ently pending transfer to the State of 

evada where he will stand trial for the exact same off en es to which he has been already 
harged and tried in federal court.''82 

Despite the same underlying facts and persons, Th e State of Nevada v. D xter Kurt 
Kalani Kunishige is a separate case. Tt is a separate sovereign enforcing separate Jaws and 
seeking eparate relief. Moreover at this point, it is speculative; its outcome and effect on the 
Accused are undetermined and totally beyond the control of the military. Thus, it is collateral to 
United States v. Sergeant Kunishige. The propo d delivery agreement signed on 16 October 
2020 did not change thi s fact. Further, knowledge of the existence of this administrative measure 
wou ld not have impacted the Defense s knowledge of Nevada's intent to prosecute the A cused 

r affected the Defense· preparation in the current case. The Defense has failed to carry its 
burden. The Defense motion should be DENIED. 

5. Burden of Proof. Pursuant to R.C.M. 905(c), the burden is on the Defense as the movant by a 
preponderance of the evidence. 

79 Id. 

ijO Jd. 

SI Defense motion at 11 . 

~2 Defen e enclosure 6. 
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6. Evidence. 

Enclosure 1: Transcript of portions of pre-sentencing proceedings. 
Enclosure 2: Nevada an-est waiTant 
Enclosure 3: August 2020 Clark County emails 
Enclosure 4: SJA email 
Enclosure 5: 19/21 October emails 
Enclosure 6: Supplemental clemency email 

7. Relief Requested. The Government respectfully requests that this Court DENY the Defense 
motion. 

8. Argument. The Government does NOT request oral argument. However, should the Cou11 
decide to grant the Defense's request for oral argument, the Government respectfully requests to 
respond to any Defense arguments and answer questions from the Court. 

R. L. CHIRIBOGA 
Major, U.S. Marine Corps 
Senior Trial Counsel 

CERTIFICATE OF SERVJCE 
I, the undersigned, hereby attest that a copy of the foregoing was electronically served on 

the Court and opposing counsel on 11 December 2020. 

R. L. CHfRIBOGA 
Major, U.S. Marine Corps 
Senior T1ial Counsel 
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NAVY-MARINE CORPS TRIAL JUDICIARY 

WESTERN JUDICIAL CIRCUIT 

GENERAL COURT-MARTIAL 

UNITED STATES 

vs. 

Dexter K. KUNISHIGE 
Sergeant / E-5 
U.S. Marine Corps 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

DEFENSE BENCH BRIEF / REQUEST 
FOR INSTRUCTION 

(Maximum Sentence instruction on 
Rehearing) 

11 October 2020 

Nature of Brief 

Pursuant to R.C.M. 810(d), should sentencing be neces ary in the above-captioned 

case the members should be instructed that they may adjudged a sentence of no more than 

what Sergeant Kunishige was adjudged at his last trial , 1 or the maximum autho1ized by the 

offenses for whjch he is convicted - whichever is less. 

1. Summarv of Relevant Facts 

a. Sergeant Kunishige is CUITently pending a rehearing for, inter afia, allegations 

of sexual assault, aggravated assault, sexual assault of a minor, possession of child 

pornography solicitation of distribution of child pornography, obstruction of justice and 

adultery. 

b. All of the charges allege offenses that occun-ed prior to 1 January 2019. 

C. After a rehearing was ordered by the convening authority, the charge were re

refe1Ted on 12 March 2020. 

1 During his previous trial Sergeant Kuni sh ige wa entenced lo 39 years confinement, total forfeitures, reduction to 
E-1, and a Dishonorable Discharge. 
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d. All of the charges and specifications cunently pending before this court-martial 

2 were previously considered upon the merits in the original proceeding. There are no "new" 

3 charges. 

4 2. Discussion and Analysis of the Law 

5 Rehearings are governed by R.C.M. 810 and Article 63, UCMJ.2 The Military Justice 

6 Act of2016 (MJA 2016) resulted in changes to both Article 63 and R.C.M. 810, including the 

7 portions that address sentencing procedures at a rehearing. Those procedures, including the 

8 changes and effective dates are the subject of this brief. Based on the fact that the charges in 

9 this case were prefe1Ted on or after 1 January 2019, the 2019 version of R.C.M. 810 applies to 

10 this court-martial and the members should be instrncted that the maximum sentence they may 

11 adjudge is either the sentence adjudged at the prior court-martial, or the maximum based on 

12 R.C.M. 1003. 

13 Prior to the implementation of the Military Justice Act of2016 (MJA 2016), members 

14 were not informed of the prior sentence, and were able to adjudge a sentence that was only 

15 limited by R.C.M. 1003 . 3 Article 63 stated, in part, that "no sentence in excess of or more 

16 severe than the 01iginal sentence may be approved, unless the sentence is based upon a finding 

17 of guilty of an offense not considered upon the merits in the original proceedings, or unless the 

18 sentence prescribed for the offense is mandatory."4 The discussion to R.C.M. 810(d)(l) 

19 provided further details as to the implementation of that article, stating "[ a ]t a rehearing, the 

20 trier of fact is not bound by the sentence previously adjudged or approved. The members 

21 should not be advised of the sentence limitation under this rule."5 

22 2 UCMJ art. 63 (2019); M ANUAL FOR COURTS-MARTIAL, UNITED STATES, R.C.M. 810 (2019) [herei nafter R .C.M. 

23 

24 

25 

XXX] . 

3 R.C.M. 810(d) (2016); see also R.C.M. 810(d)(l) discussion (2016). 

4 UCMJ art. 63 (2016), emphasis added. 

5 R.C.M. 810(d)(l) discussion (2016) . 
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MJA 2016 amended both Article 63 and R.C.M. 810. Article 63 wa amended, in 

2 pertinent part. to state that ··no sentence in exces of or more se ere than the original entence 

3 may be adjudged."' 6 The post-M.JA 2016 version ofR.C.M. 810 state that ·'the new adjudged 

4 sentence for offenses on which a r h a1ing n w trial, or other trial bas been ordered hall not 

5 exceed or be more er than the original s ntence:· 7 otably the di cussion previou ly 

6 accompanying R.C.M. I0(d)(1) keeping the members from knowing about these limitations, 

7 ha been eliminated. 

8 The different provision of MJA 2016 wer directed to take effect bas don different 

9 triggering dates, a directed by Executi e Order l 3825. 8 Pur uant to ection 6 of EO 13825, 

JO the new Article 63 only applies to ca e in,. hich all of the alleged offenses take pla eon or 

11 aft r I January20l9.9 Howe er unlike the article addressed in Section I0, 10 theeffective 

12 date in Section 6 for Article 63 does not also apply to the 1ule io Appendix 11 that implem nt 

13 Article 63. 11 Appendix II is the section of EO 13 25 that contains the relevant update to 

14 R.C.M. 10. 12 

15 Uod r Section 3 of EO 13825. uoJes as provided for eJ ewhere in the act or that order, 

16 MJA 2016 provi ion applies to case referr d to trial on or after I January 2019. 13 The 

17 

18 

19 

20 

21 

22 

23 

24 

25 

6 CMJ art. 63(a) (2019). 

R.C.M. 810 d)(l) (2019), emphaj added. 

8 E ec. Order No. 13, 25, 3 Fed . Reg. 9.889 (Mar. I, 2018) [hereinafter EO 13825). 

Q Id. at Section 6(a . 

rn Articles 16(c (2) J9(b) 25(d)(2) and (3), 39(a)(4) 53, 53a or 56(c). 

11 Compare ection IO(b)'s linking oftbe actual UCMJ articl and " included in Annex 2 in rule implementing 
tho e articles to the same triggering date with Section 6 s ab ence of any such provision. 

11 EO 13825 at 9,977. 

13 EO 13825, Section 3. 
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amendments described in Annex II to EO 13825, including R.C.M. 810, took effect on J 

2 January2019.14 

3 The fact that language addressing the implementing rules for Article 63 explicitly did 

4 not tie its implementing rules to its triggering date means that the triggering date for R.C.M. 

5 810 is, like the rest of the R.C.M.s, the date of refen-al. Such an exclusive reading is 

6 appropriate, because it is a rule of statutory construction that legislators are deliberate in their 

7 choices of inclusion or exclusion, 15 and the rules of statutory construction apply equally to 

8 legislative-type regulations. 16 

9 In conclusion, this case finds itself governed by both pre-MJA 2016 Article 63 and 

1 o MJA 2016 R.C.M. 810. Reading those two sections in concert, as is required by the above 

11 analysis, the convening authority may not approve a sentence greater than the prior sentence, 

12 and the members may not adjudge a sentence greater than the prior sentence. Applying these 

13 two provisions simultaneously to the cun-ent case requires that if Sergeant Kunishige i 

14 convicted of offenses sufficient to trigger a maximum punishment of at least 39 years 

15 confinement, total forfeitures , reduction to E-1 and a Dishonorable Discharge, the members 

16 should be instructed that the maximum they can sentence him to is 39 years confinement, total 

17 forfeitures , reduction to E-1 and a Dishonorable Discharge. Such an instruction would comply 

18 with operative versions of R.C.M. 810, and Article 63 as any adjudged sentence that the 

19 Convening Authority approved would necessarily be no more severe or greater than the prior 

20 sentence. 

21 

22 

23 

24 

25 

14 EO 13825, Section 5. Of note, none of the exception for Section 5 apply, given that the charge in thi case were 
referred to trial in 2020. 

15 Russello v. United State , 464 U.S. 16, 23 (1983). 

16 Gen . Elec. Co. v. United State 610 F.2d 730, 734 (Ct. Cl. 1979). 
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3. Relief Requested: The defense respectfully requests that should sentencing be necessary, 

2 the Court instruct the members they can adjudged a sentence of no more than 39 years 

3 confinement, total forfeitures reduction to E-1 and a Dishonorable Discharge, or the maximum 

4 authorized by the offenses for which he is convicted - whichever is less. 

5 4. Argument: The defense will offer oral argument as desired by the Court. 

6 

7 

8 

9 

JO 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

z7•Y  October 2020. 

A. ~ 
Major, U.S. Marine Corps 
Defense Counsel 

***************************************************************************** 

I ce11ify that I caused a copy of this document to be served on the Court and opposing counsel 

this 11th day of October 2020. 

Z?day of October 2020. 

A.~ 
Major, U.S . Marine Corps 
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NOTICES



NAVV-MARlNE CORPS TRIAL JU DICIARY 

UNITED STATI::S 

V. 

Sergeant Dexter Kunishige, USMC 

) 

) CIVILIAN COUNSEL 
) COURT-MARTIAL NOTICE 
) OF APPEARANCE 
) 

I. I. Phill ip Stackhouse. admitted to practice law, currently in good standing before the bar of 
the highest court of the State(s) of Massachusetts, North Carolina, District of Columbia. 
Colorado. and Wyoming, and, having appeared as counsel in United States military courts
martial on over 400 occasions during my legal career. military or civilian, hereby enter 
appearance as attorney on behal r of the accused in the above captioned court-rnanial to do all 
that is necessary in connection therewith. T certify that I am not now de-certified or suspended 
from practice in Navy-Marine Corps courts-martial by lhe Judge Advocate General of the Navy. 

2. I hereby certify that I have obtained a copy and agree 10 abide by: ( l) the Rules for Courts
Ma11ial and the Military Rules of Evidence sel forth in the current editions of the Manual Courts
Martial; (2) United States, JAG JNSTRUCTTON 5803.1 series (Professional Conduct of 
Attorneys Practicing Under lhe Supervision of the Judge Advocate General); (3) 
NAYMARCORTR1JUD1C TNSTRUCTION 5813.4. Appendix I3 (Unifonn Rules of Practice 
Before Navy-Marine Corps Courts-Martial): ( 4) Local Circuit Court Rules: and, (5) if published. 
the local District Rules of Practice for the .Judicial District within which the above-captioned is 
currently pending. I further certify and agree 1.0 provide. upon request by the Circuit Military 
Judge or designee, a copy of the professional responsibility rules applicable to the Bar of the 
State in which ! am licensed to practice law. 

3. Unless indicated otherwise by the accused. all post-trial mauers. including the staff judge 
advocare·s or legal officer·s recommendation and the accused's copy of the record of trial should 
be served on the detailed trial couuse/. For purposes of this trial and all subsequent review 
matlers, notice to and service upon the undersigned may be affected at the address of the detailed 
trial cout1sel. 

4. l swear or affinn all information on lhis notice or appeurancc is true. correct and completl.!. to 
the best of my knowledge and belief. Signed this date, Monday. March 30, 2020. 

Signature 
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DEPARTMENT OF THE NAV\' 
NA \'Y MARINE CORPS TRIAL JllDJC IARY 

U JTED ST ATES 

\, 

KU 1SHIGE, DEXTER K. 
Sergeant 
U.S. Marine Corps 

WESTERN J 01c1AL Crncu1T 
RAL COURT-MARTIAL 

General Court-Mattia I 

M.R.E. 404(b) NOTICE 

13 April 2020 

1. Pursuant to M. R.E. 404(b) the government hereby provides notice to the Defense of it intent 
to offer the following proof of other crime , wrongs. or acts during the case-in-chief a 
substantive evidence of the Accu. ed' modus operandi, motive, intent, plan, lack of mistake, 
and consciousness of guilt: 

a) That the Accused provided alcohol 10 . and other minor , including: 

i. Providing alcohol to ., ., and  .. between on or about I May 2013 and 31 
Augu t 2013, on the night thal 1he Accused first kissed  on the lip . Bates #00 I I 26 . 

ii . Providing alcohol to ., berween on or about I May 2013 and 3 I Augu t 2013. on 
the night that the Accused sexually assaulted  at the Lu7-.or Hotel in La Vega . V. Bates 
#001135 . 

iii . Pro iding alcohol lo  and . between on or about J May 2013 and 30 
1o ember 2014 during a camping trip in Zion National Park, UT. See Bates #001277, 004044. 

i . Providing alcohol to ., on or about 19 o ember 2016. on the night that the 
Accused exually assaulted . at Caesar· Palace in Las Vegas, NV. See Bates #001499. 

Thi vidence i admi sibl a. e idence of the Ac u ed·. intent, plan. and modus operandi 
pursuant to M.R.E. 404(b), in regards to Charge I, Specifications I thru 4; Charge II, Sole 
Specification; and Charge 111, Sole Specification. 

b) Statements made by the Accused reflecting consciousness of guilt, including: 

i . Text messages between the Accused and First Sergeant ; See Bates 
#002173-002176. 

Appellate Exhibit: XV 
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ii Text messages with  indicating an intent to Ile · the ouniry and 
reque. ting  contact witnesse . Bate '#2177. 2180-2 J 6. 

111 . Text message fr m 1he Ac used to unknown indi\"idual regarding contacting 
w1tne. se . Bate #002178-002179. 

This videncc i . ad mis ible as evidence of the Accused· . con. ciousne. of guilty pursuant to 
M .R.E. 404(b ). in regards to all Charges and Spe ifications. 

) That the Accu ed directed . to lie about her idemit and falsely identify herself a · the 
cu ed · s  including: 

i. The Accused told  to lie to the Accu ed· and identif herself as the 
Accused·  Bates #00 I 149-00 I I 50. 

ii. That the Accused told  to lie to Marines while at the Accused's barracks aboard 
Marine Air Ground Combat Center Twentynine Palms. CA. and identify herself as the Accused's 

 Bate #003633 , 004045. 

This iden e is admi sible as evidence of the ccused·s intent, plan, lack of mistake and 
cons iou ne s of guilt pursuant t M.R.E. 404(b) in regards to Charge I, Specifications I thru 4; 
Charge II. S le Sp cification: and Charge Jll , Sole Sp cification. 

d) That the Accused physically assaulted . on di ers occa, ions, in luding: 

1. Pun hing  b :striking her in the face with the ccus d" list. Bates #00 I 153. 

11. Pushing  again t a wall with the Accused's hands. Bates #001153. 

111. trangling . by placing the Accused· . hand around  · neck . Bate #0011- ..f . 

1v. Slapping . by striking her face with his open hand. Bate #003634 . 

This e, idence i admissible as evidence of the Accused's modus op rundi, intent. motive, plan. 
and lack of mistake pursuant to M.R.E. 404(b), in regards to Charge L Specifications I thni 4: 
Charge JI, Sole Specification; Charge Ill Sole Specification; Additional Charge 1, Specification 
I and 2; and Additional Charge 11, Specification I and 2. 

e) That the Accused assaulted ., between on or about 4 November 2013 and 30 
April 2014. by strangling . by placing the Accused's hands on .'s neck. Bates 
# 133 1. This evidence is adm issib le as evidence of the Accused's motive, intent. and plan 
pursuant to M.R.E. 404(b) in regards 10 Additional Charge II Specification I and 2. 

f) That the Accused intentionally locked his phone and caused his phone to perfo1111 a 
factory re et in order to impede an investigation. Bate # 1349-1 361 . This evidence is 
admissib le a evidence of the Accused· ~ lack of mistake and consciousness of guilt pursuant to 

2 
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M.R.E 404(b}, in regards to Cha1ge l. Specifications I thrn 4: Charge II. Sole Specification. 
Charge JIJ, Sole Specification: Additional Charge I, Specificallons I and 2; and Additional 
Charge II. Specifications I and 2. 

g) That the Accused conspired with Lance Corporal  on or abou t 21 
Ma) 2017 to contact . on the Acwsed·s behalf when there was a lawful military protecti,e 
order in place preventing the Accused from contacting . either directly or through a third 
party. This evidence is admissible as evidence of the Accused· s consciousness of gui It and plan 
pursuant to M.R.E. 404(b), in regards to Additional Charge I, Specifications I and 2; Additional 
Charge JI , Specification I; Additional Charge 111. Sole Specification; and Additional Charge JV. 
Specification I. 

h) That the Accused previously assaulted Mrs.  by strangling Mrs. 
 b) placing the Accused's hands on Mrs.  neck. Bates 

#007 121. Th is evidence is admissible as evidence of the Accused 's motive. intent, plan, and 
lack of mistake pursuant to M.R.E. 404(b) in regards to Additional Charge II. Speci fications I 
and 2. 

i) Communications bel\\een the Accused and . retric, ed from the Accused's Apple 
Macbook Pro Laptop. provided via Bates #007094-007110 and the spreadsheet provided to 
Defense via email on 13 April 2020. including. 

1. "Th ink of me fingering you while I I ick you" 
11 . "You look sex)·· 
111. "All they see in me is a pervert" 
1v. "Some o lder guy taking ad,antage of you" 
v. "And if you were to date someone older. if she·d g.i,e that person a chance and get 10 

knm~ them" 
vi ... I fucking need you . I fucking love you. You arc wo11h everything 10 me and if I have 

to take my own life to show you that. I will" 
vii. "So .. ln 4 years?" 
viii . "I understand that. But how long are\\ e going to be like thi s? 4 years?" 
ix ... Ever) da) that passes is one day closer tome getting kicked out of the marines and in 

prison[ ... ] And when I get back, 1·111 harely going to see you[ ... ] if I do at all" 
x. " fo r how long? Because no one is doing an imestigation on )OU that's going to end 

) our career and send you to prison .. 
xi. " I just want to be known  .. Seen as your parlner and not as a sick pedophile'' 
xii. "Convince me that you checked everything, everything is fine, and you know 

the) · re not going to do anything. An just saying because 1 know isn ·1 enough·· 
xiii. "Don't call me a child or I swear to fucking God, 1 will put you in you little  year 

old barely a teenager place" 
xiv. ''Fr  I love you .. 
xv. "Imagine me laying next 10 you [ ... ] Then I tum to you and kiss you[ .. . ) My 

hands, first behind your head as I kiss you [ .. . ] Then sta11s going down[ ... ] Down and rubbing 
your tits[ ... ] Then down to you legs and back up between them[ ... ] I start to run my finger up 

3 
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and down that slit [ ... J Between those lip [ ... J And I stan 10 rub your clil ( .. . ] And you hear me 
v.hisrer to you 'Tm gonna fuck your tight pu y , o good·· 

vi . ··And I rub you until )Olli' wet. Occasionally sliding a finger inside }OU[ ... ] And I 
ki s your neck[ ... ] Down to your abs[ ... ] lnbetwcen your thigh l ... ] I start to lick you [ ... JI flick 
my tongue o er your clit ( ... ] and I wait for you to beg for my cock f ... J Baby?" 

· ii . "You want t take my cock?'" 
x iii. You want me to pull you close into me[ .. . ) As I gnb hold of my cock[ ... ] And I 

shove it into you[ ... ] ot being gentle[ ... ) Jut making you take every inch ofme .. 
xix. ··Pull it all the way out[ ... ] Then thrust it into you again[ ... ] Then I' ll siart to fuck 

you[ ... ] Slow at first[ ... ] Moving my cock in and oul°' 
xx . ··Fuck you? So pull out my cock [ ... ) Flip you O\'er [ .. . ]And take that right pussy 

from behind[ ... ] Pulling that hair and lapping your a s·· 
·xi . "Ho lding you at the hips[ ... ) Fucking you harder and harder [ ... ]Telling y u how 

tight that pus y feels[ ... ] Cum for daddy baby girl[ ... ) Cum all o er my cock[ ... ] Squirt for 
daddy and make me blow my load deep in ide that tight pussy: 

. xii . "Did you cum baby?'" 
xx iii . ·'Mmm rd go back down and lick. our puss ,·· 
xxi ·. ··Cum again for daddy[ ... ) Let me go back down there and lick[ ... ] while you suck 

my c ck [ ... ] 69 baby"' 
xx . ··1 finger you as I lick[ ... ] And v.hen you're ready again[ ... ] I' ll lay on m_ back·· 

xvi . ·'And let you ride me" 
· · ii . .. ,·111ay back. have you slraddlc m . IO\\•er into my ock [ ... ] And ride me hack and 

founh [ ... ]While my hand start at your wai . t and up to your tits .. 
xxviii . ·· o [ ... ] I'm yours[ ... ] o mi:tke me yours[ ... ] Fuck me like you own me babay 

1 ... J Fu1.:k me hard and rough" 
xxix . "As I rub your clit'' 
xxx . ··Yes baby[ ... ] Ride daddy" 
xxxi . "Mhm .. 
xxxii . "l 'm stroking it lo )OU rn bab) ·· 
xxxiii . "'Cum all over me baby[ ... ] I wanna cum[ ... ] Let me blow !hat load in ide you as 

you cum·· 
·xxiv . "f"m cumming" 

x xv. '"Fuck baby" 
xvi. ·'Ye bab. ?" 

xxxvii. ··\ hat?:) t ... ] Baby? j . .. } Watching videos .. [ ... ] Of you .. 1 ... 1 

xxxviii . '"The ones of ou gi ing me head .. Me fucking you .. You dancing .. Your licking 
'Ollr lip .. 

xxxix . 'They still\ ork [ .. . ] Mhm 
l. "Sorry rm kinda stroking it to your ideas rn .. [ . .. ] nle s _ ou ralher finish me orrr· 

xii . ··fuck·· 
xiii . ··Baby .. ?[ ... ] Keep going" 
xliii . "Make me cum" 
xii . ·'Mhm [ ... l Fuck baby f ... ] I came t ... ] A 101..·· 
xiv . .. ,rany thing .. ldk ii' I'm enough for you" 
·lvi . ''Ok I'm sorry" 

4 
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xh-ii .. But I ,,as 1hin" ing it"d be fun if he diJ li,e .,,,ith u · because you two ccmcd to 
have gonen along before and it"d be fun to I-id. it and drink and stuff. Three omes did cros my 
mind though·· 

xl viii. ··Tell me aboul \\hat you think about it exactly 1-.. ] li"e deta il ·· 
xlix . ··1 don't wanl to because I don·1 want to pres and ma ke things worse. I want you to 

feel comfortable like rm not on you and that all I [ ... ]And I was going to sugge t talk ing to her 
now. Just be like, hey can I a. k you some personal sluff? Ask if she' ever been with a girl. then 
ask her opinion on threesomes and if anything, just tel I her because you were thinking about 
giving me on me as a surprise and I don·1 know itT 

I. ··would you rather me be more controlling and say ·'yes I want you 10 do it· · or ·'no 
don·, do it'" rather than me ju I suggesting something and lett ing you decide? [ ... J That doesn·1 
an wer my question .. [ .. . ] Hello .. [ .. . ] Dude you fucking suck al re ponding·· 

Ii . .. I've also been thinking about.. Maybe giving you a threesome .. 
Jii . I'm keeping you babe. You're daddy·s [ . . . J Onl) dadd) · ·· 

This evidence is adrni sible as evidence of the Accused's rnoti e intent, plan. lack of mi take. 
and consciousn ss of guilt pursuan1 lo M.R.£. 404(b), in regards to Charge I, Spe ification J 

thru 4; Charge II , Sole Specification: and Charge Ill, Sole Specification. 

2. lt is the overnmenr position that evidence of the above-de cribed act by Sergeant 
Kunishige is admissible at tri al because it will be offered for ·· ome purpose other than to show 
the accused· predi position r propensit) to commit 1he crime ... United Srwes ,,. Ac1011. 1 J 
330 (C.M.A. 1993). 

'· E. Ml HEL 
Maj r. USMC 
Trial Counsel 

****************************************************************************** 
Certificate of Service 

I hereby attest that a copy of the foregoing notice was served on opposing counsel via email on 
13 April 2020. 

 

N. E. Ml HEL 
Major, USMC 
Trial Counsel 
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DEPARTl\'IENT OF THE NAVY 
NA\'\' MARINE CORPS TRIAL JUDICIARY 

UNITED STATES 

\'. 

KUNISHIGE. DEXTER K. 
Sergeant 
U.S. Marine Corps 

\\'ESTERN JtlDICIAL CIRCUIT 

GENERAL COURT-MARTIAL 

General Court-Martial 

M.R.E. 404(b) NOTICE 

( I st Supplemental) 

4 May 2020 

I. This notice is provided to supplement the notice previously provided on 13 April 2020. 

2. Pursuant to M.R.E. 404(b) the government hereby provides notice to the Defense of its intent 
to offer the following proof of other crimes, wrongs, or acts during the case-in-chief as 
substantive evidence of the Accused ' s motive, intent, plan, and lack of mistake: 

a) That the Accused, received, possessed, and viewed videos of chi ld pornography between 
I May 2013 and 30 November 2016, including that the Accused possessed a recording of the 
Accused's penis penetrating the mouth of . See Bates #001134. This evidence is admissible 
of the Accused· s motive. intent. and plan pursuant to M.RE. 404(b) in regards to Charge 11. Sole 
Specification, and Charge 111 , Sole Specification. 

b) That the Accused solicited . to dist1ibute videos of child pornography between I May 
2013 and 30 November 2016. See Bates #001134 . This evidence is admissible of the Accused's 
motive. intent. and plan pursuant to M.RE. 404(b) in regards to Charge 11, Sole Specification. 
and Charge Ill, Sole Specification. 

c) That between on or about I May 2013 and 30 November 2016 the Accused used physical 
violence to commit sexual acts upon ., including: 

i. This physical violence included acts such as grabbing . by the neck, pi nning her to 
the bed, removing hi s clothing, and forcing his penis into her vagina. 

ii. On one occasion, while Sgt Kunishige was driving, . expressed her desire to not 
participate in a "threesome," and Sgt Kunishige punched . in the jaw. Shortly thereafter, 
back at the house on , . attempted to leave the house. Sgt Kunishige held her 
arms against the wall, pushed her to the bed, and physically forced his penis into her vagina 
while  repeatedly told him to ·'stop ... 

iii. On a dilTt:rent occasion, after a tlueesome with Ms. , Sgt 
Kunishige got mad at . because Ms.  left the house and Sgt Kunishige did not want 
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the other woman to leave. Sgt Kunishige picked up  by the neck and began to strangle her. 
Shortly thereafter, while  was crying and trying to leave the house, Sgt Kunishige pushed her 
towards the bed and forced his penis into her vagina. 

This evidence is admissible as evidence of the Accused·s motive, intent. and plan pursuant to 
M.R.E. 404(b), in regards to all Charge I, Specifications I through 4; Additional Charge I, 
Specifications I and 2; and Additional Charge II. Specifications I and 2. See Bates #003909; 
#004065. 

d) That the Accused had . sleep overnight in his assigned barracks room aboard Marine 
Corps Air Ground Combat Center Twentynine Palms, CA. He committed sexual acts upon her 
on this occasion. This evidence is admissible as evidence of the Accused·s motive, intent. and 
plan in regards to Charge l, Specifications l through 4. See Bates #003910. 

3. It is the Government's position that evidence of the above-described acts by Sergeant 
Kunishige is admissible at trial because it will be offered for "some purpose other than to show 
the accused's predisposition or propensity to commit the crime." United States,•. Acton. 38 M.J. 
330 (C.M.A. 1993). 

N. E. MICHEL 
Major, USMC 
T,ial Counsel 

******************~*~********************************************************* 
Certificate of Service 

I hereby attest that a copy of the foregoing notice was served on opposing counsel via email on 4 
May 2020. 

N. E. MICHEL 
Major, USMC 
Trial Counsel 
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DEPARTMENT OF THE NA VY 
NA VY MARINE CORPS TRIAL JUDICIARY 

UNITED STA TES 

V. 

KUNISHIGE, DEXTER K. 
Sergeant 
U.S. Ma1ine Corps 

WESTERN JUDICIAL CIRCUIT 

GENERAL COURT-MARTIAL 

General Comt-Martial 

M.R.E. 404(b) NOTICE 

13 April 2020 

1. Pursuant to M.R.E. 404(b) the government hereby provides notice to the Defense of its intent 
to offer the following proof of other crimes, wrongs, or acts dming the case-in-chief as 
substantive evidence of the Accused ' s modus operandi, motive, intent, plan, lack of mistake, 
and consciousness of guilt: 

a) That the Accused provided alcohol to . and other minors, including: 

i. Providing alcohol to . , . , and ., between on or about l May 2013 and 31 
August 2013, on the night that the Accused first kissed . on the lips. Bates #001126. 

ii. Providing alcohol to ., between on or about l May 2013 and 31 August 2013 , on 
the night that the Accused sexually assaulted . at the Luxor Hotel in Las Vegas, NV. Bates 
#001135. 

iii. Providing alcohol to . and . between on or about 1 May 2013 and 30 
November 2014 during a camping trip in Zion National Park, UT. See Bates #001277, 004044. 

iv. Providing alcohol to . , on or about 19 November 2016, on the night that the 
Accused sexually assaulted . at Caesar's Palace in Las Vegas, NV. See Bates #001499. 

This evidence is admissible as evidence of the Accused's intent, plan, and modus operandi 
pursuant to M.R.E. 404(b ), in regards to Charge I, Specifications 1 thru 4; Charge II, Sole 
Specification; and Charge III, Sole Specification. 

b) Statements made by the Accused reflecting consciousness of guilt, including: 

i. Text messages between the Accused and First Sergeant ; See Bates 
#002173-002176. 
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ii. Text messages with  indicating an intent to fl ee the country and 
requesting  contact witnesses. Bates #21 77, 2180-2186. 

u1. Text messages from the Accused to unknown individuals regarding contacting 
witnesses. Bates #002178-002179. 

This evidence is admissible as evidence of the Accused's consciousness of guilty pursuant to 
M.R.E. 404(b ), in regards to all Charges and Specifications. 

c) That the Accused directed  to lie about her identity and falsely identify herself as the 
Accused ' s  including: 

i. The Accused told . to lie to the Accused's  and identify herself as the 
Accused's  Bates #001149-001150. 

ii. That the Accused told . to lie to Marines while at the Accused ' s barracks aboard 
Marine Air Ground Combat Center Twentynine Palms, CA, and identify herself as the Accused' s 

 Bates #003633, 004045. 

This evidence is admissible as evidence of the Accused ' s intent, plan, lack of mistake and 
consciousness of guilt pursuant to M.R.E. 404(b), in regards to Charge l, Specifications 1 thru 4; 
Charge II, Sole Specification; and Charge Ill, Sole Specification. 

d) That the Accused physically assaulted  on divers occasions, including: 

1. Punching . by striking her in the face with the Accused's fist. Bates #001153. 

11. Pushing . against a wall with the Accused ' s hands. Bates #001153. 

iii. Strangling . by placing the Accused·s hands around ."s neck. Bates #001154. 

iv. Slapping . by striking her face with his open hand. Bates #003634. 

This evidence is admissible as evidence of the Accused's modus operandi, intent, motive, plan, 
and lack of mistake pursuant to M.R.E. 404(b), in regards to Charge I, Specifications I thru 4; 
Charge II, Sole Specification; Charge III, Sole Specification; Additional Charge 1, Specifications 
1 and 2; and Additional Charge II, Specifications 1 and 2. 

e) That the Accused assaulted ., between on or about 4 November 2013 and 30 
April 2014, by strangling . by placing the Accused's hands on .'s neck. Bates 
#1331 . This evidence is admissible as evidence of the Accused's motive, intent, and plan 
pursuant to M.R.E. 404(b) in regards to Additional Charge II, Specifications 1 and 2. 

f) That the Accused intentionally locked his phone and caused his phone to perform a 
factory reset in order to impede an investigation. Bates #1349-1361. This evidence is 
admissible as evidence of the Accused ' s Jack of mistake and consciousness of guilt pursuant to 
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M.R.E. 404(b), in regards to Charge I, Specifications 1 thru 4; Charge II, Sole Specification; 
Charge III, Sole Specification; Additional Charge I, Specifications 1 and 2; and Additional 
Charge II, Specifications l and 2. 

g) That the Accused conspired with Lance Corporal  on or about 21 
May 2017 to contact  on the Accused ' s behalf when there was a lawful military protective 
order in place preventing the Accused from contacting  either directly or through a third 
party. This evidence is admissible as evidence of the Accused's consciousness of guilt and plan 
pursuant to M.R.E. 404(b ), in regards to Additional Charge I, Specifications l and 2; Additional 
Charge II, Specification l; Additional Charge III, Sole Specification; and Additional Charge IV, 
Specification 1. 

h) That the Accused previously assaulted Mrs.  by strangling Mrs. 
 by placing the Accused's hands on Mrs.  neck. Bates 

#007121 . This evidence is admissible as evidence of the Accused's motive, intent, p.lan , and 
lack of mistake pursuant to M.R.E. 404(b) in regards to Additional Charge II, Specifications I 
and 2. 

i) Communications between the Accused and  retrieved from the Accused ' s Apple 
Macbook Pro Laptop, provided via Bates #007094-007120 and the spreadsheet provided to 
Defense via email on 13 April 2020, including: 

i. ·'Think of me fi ngering you whi le J lick you" 
ii. "You look sexy'' 
iii. " All they see in me is a pervert" 
iv. "Some older guy taking advantage of you" 
v. "And if you were to date someone older, if she'd give that person a chance and get to 

know them" 
vi. ''I fucking need you. I fucking love you. You are worth everything to me and if I have 

to take my own life to show you that, r wi ll" 
vii. "So .. In 4 years?" 
viii. ''I understand that. But how long are we going to be like this? 4 years?' ' 
ix. "Everyday that passes is one day closer tome getting kicked out of the marines and in 

prison [ ... ] And when J get back, I' m barely going to see you [ ... ] if I do at all" 
x. "For how long? Because no one is doing an investigation on you that's going to end 

your career and send you to prison" 
xi. ''I just want to be known 11·· Seen as your partner and not as a sick pedophile" 
xii. "Convince me that you checked everything, everything is fine, and you know 

they' re not going to do anything. An just saying because I know isn ' t enough" 
xiii. "Don't call me a child or I swear to fucking God, I will put you in you little year 

old barely a teena~lace" 
xiv. ''Fr ·· J love you" 
xv. "Imagine me laying next to you  ... ] Then I tum to you and kiss you[ ... ] My 

hands, first behind your head as I kiss you[ ... ] Then starts going down[ ... ] Down and rubbing 
your tits[ ... ] Then down to you legs and back up between them[ ... ] I start to run my finger up 
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and down that slit[ ... ] Between those lips[ ... ] And I start to rub your clit [ ... ] And you hear me 
whisper to you .. , ,m gonna fuck your tight pussy so good .. 

xvi. ' 'And I rub you until your wet. Occasionally sliding a finger inside you[ ... ] And I 
kiss your neck[ ... ] Down to your abs[ ... ] lnbetween your thighs[ ... ] I start to Lick you( ... ] I flick 
my tongue over your clit [ .. . ] and I wait for you to beg for my cock( ... ] Baby?" 

xvii. "You want to take my cock?'' 
xviii . You want me to pull you close into me[ ... ] As I grab hold of my cock[ ... ] And I 

shove it into you[ ... ] Not being gentle[ ... ] Just making you take every inch of me" 
xix. "Pull it all the way out[ ... ] Then thrust it into you again[ ... ] Then rt! start to fuck 

you [ .. . ] Slow at first[ ... ] Moving my cock in and out" 
xx. "Fuck you? So pull out my cock[ ... ] Flip you over[ ... ] And take that right pussy 

from behind[ ... ] Pulling that hair and slapping yo ur ass" 
xxi. "Hold ing you at the hips [ .. . ] Fucking you harder and harder [ ... ]TelJing you how 

tight that pussy feels [ ... ] Cum for daddy baby girl ( ... ] Cum all over my cock [ ... ] Squirt for 
daddy and make me blow my load deep inside that tight pussy: 

xxii. ·'Did you cum baby?" 
xxiii . "Mmm I' d go back down and lick your pussy'' 
xxiv. "Cum again for daddy[ ... ] Let me go back down there and lick[ .. . ] while you suck 

my cock[ ... ] 69 baby" 
xxv. ·' I finger you as I lick[ ... ] And when you ' re ready again[ ... ] I' ll lay on my back" 
xxvi . .. And let you ride me'· 
xxvii. " I' ll lay back, have you straddle me, lower into my cock[ ... ] And ride me back and 

fourth [ ... ]While my hands start at your waist and up to your tits" 
xxviii. "No[ ... ] I' m yours[ .. . ] So make me yours[ ... ] Fuck me like you own me babay 

[ ... ] Fuck me hard and rough'' 
xxix. ·'As I rub your clit" 
xxx. ·'Yes baby ( ... ] Ride daddy" 
xxxi. ··Mhm'· 
xxxii . 'Tm stroking it to you rn baby' ' 
xxxiii. ' ·Cum all over me baby [ ... ] I wanna cum[ ... ] Let me blow that load inside you as 

you cum" 
xxxiv. 'Tm cumming" 
xxxv. " Fuck baby" 
xxxvi. "Yes baby?" 
xxxvii. ·'What?:) [ ... ] Baby?[ ... ] Watching videos .. ( . .. ] Of you .. [ ... ] 
xxxviii. "The ones of you giving me head .. Me fucking you .. You dancing .. Your licking 

your lips'· 
xxxix. "They still work[ .. . ] Mhm 
xi. ·'Son-y I' m kinda stroking it to your videos m .. ( . .. J Unless you rather finish me off?'' 
xli. "Fuck'' 
1.. ''B b ? [ ] K . ,, x 11. a y... . . . eep gomg 

xliii. ''Make me cum'' 
xliv. "Mhm [ ... ] Fuck baby( ... ] I came[ .. . ] A lot .. " 
xiv. ' 'If any thing .. ldk if I'm enough for you' 
xlvi. "Ok I' m sorry" 
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xlvii . ''But I was thinking it ' d be fun if she did live with us because you two seemed to 
have gotten along before and it'd be fun to kick it and drink and stuff. Threesomes did cross my 
mind though" 

xlviii. "Tell me about what you think about it exactly [ . . . ] like details"' 
xlix. "I don ' t want to because I don ' t want to press and make things worse. I want you to 

feel comfortable like I' m not on you and that all I[ .. . ] And I was going to suggest talking to her 
now. Just be like. hey can I ask you some personal stuff? Ask if she' s ever been with a girl, then 
ask her opinion on threesomes and if anything, just tell her because you were thinking about 
giving me on me as a surprise and I don't know it?" 

I. ·'Would you rather me be more controlling and say "yes J want you to do it' ' or " no 
don' t do it'· rather than me just suggesting something and letting you decide? [ .. . J That doesn't 
answer my question .. [ ... ] Hello .. [ ... ] Dude you fucking suck at responding" 

Ii. ·'I've also been thinking about.. Maybe giving you a threesome'· 
lii . f'm keeping you babe. You ' re daddy's [ . . . ] Only daddy' s'' 

This evidence is admissible as evidence of the Accused ' s motive, intent, plan, lack of mistake. 
and consciousness of guilt pursuant to M.R.E. 404(b), in regards to Charge I, Specifications I 
thru 4; Charge IJ, Sole Specification; and Charge III, Sole Specification. 

2. It is the Government" s position that evidence of the above-described acts by Sergeant 
Kunishige is admissible at trial because it will be offered for ''some purpose other than to show 
the accused' s predisposition or propensity to commit the crime." United States v. Acton, 38 M.J. 
330 (C.M.A. 1993). 

N . E. MJCHEL 
Major, USMC 
Trial Counsel 

****************************************************************************** 
Certificate of Service 

I hereby attest that a copy of the foregoing notice was served on opposing counsel via email on 
13 April 2020. 

N. E. MICHEL 
Major, USMC 
Trial Counsel 
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DEPARTMENT OF THE NAVY 
NAVY-MARfNE CORPS TRIAL JUDICIARY 

WE TERN J DICIAL CJRC lT 

U ITEDST TE ) 

V. 

De cter K Kunishige 
Sergeant, USMC 

) VI TIMS ' LEGAL COU SEL 
) COURT-MARTIAL OTICE OF 
) APPEARA CE ON BEHALF OF 
) 
) 

I. l, Captain Robert B. Echols, USMC Victims· Legal Counsel Marine Corps Base Camp 
Pendleton, CA, admitted to practice law and current I. in good tanding in the State of Idaho and. 
although not appearing as a defense counsel or trial counsel, ce11ified in accordance with Article 
27(b), C 1J , hereb enter m. appearance in the above captioned court-martial on behalf of 

a named victim in the charges. 

2. MaJor Greg Williamson Regional Vi.ctims' Legal Counsel-West, Marine Corps Victims ' 
Legal Coun el Organization, detailed me to r present  .. and I ha e entered into an attorney
client relationship with . l have not acted in any manner which might di qua lify me . 

3. I have reviewed the avy-Marine CorpsTnal Judiciar Uniform Rule of Practice and the 
Western Judicial Circuit Rules of Court. 

4. . reser es the right to be pre ent throughout the court-martial in accordance with Military 
Rule of Evidence ) 15, wrth the exception of closed proceedings that do not involve her 

To permit a meaningful exercise of  's rights and privileges, I respectfully request that this 
ourt direct the defense and go ernment to pro ide me with informational copies of motions and 

accompanying papers filed pertaining to issues that fall wider Military Rules of Evidence 412, 
513 , 514 and 615 and in wh,ch . ' s rights and pn ileges are addressed. 

6. . has limited standing in this court -martial , and reserves the right to make factual 
statements and legal arguments herse lf or through counsel. 

7. My current contact information is as follows: 

Respectfully submitted this 7th day of May 2020 . 

R. B. ECHOLS 
Captain. USMC 
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CERTIFICATE OF SERVICE 

I certify that a copy of this Notice of Appearance was uploaded to the Western Judicial 
Circuit sharepoint on the 7th day of May 2020. 

R. B. ECHOLS 
Captain, USMC 
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DEPARTMENT OF THE NAVY 
NA VY MARINE CORPS TRlAL JUDICIARY 

UNITED STATES 

v. 

KUNISHIGE DEXTER K. 
Sergeant 
U.S. Marine Corps 

WESTERN JUDICIAL CIRCUIT 

GENERAL COURT-MARTIAL 

M.R.E 413 NOTICE 

13 April 2020 

I. Pursuant to M.R. E. 413 the Government hereby provides notice to the Defense of its 
intent to offer evidence that the Accused committed other sexual offenses: 

a) Evidence that the Accused previously committed uncharged sexual assaults upon 
during the course of their marriage, including: 

i. That the Accused penetrated . s vulva with his penis without her consent in the 
Accused's automobi le during a trip between Twentynine Palms, CA and Las Vegas, NV between 
on or about December 2013 and January 2014. See Bates #000826-000829. 

ii. That the Accused penetrated .'s vulva with his penis without her consent, on 
divers occasions. between 2010 and 2014. See Bates #000822. 

2. See generally Bates #000822-000840. It is the government's position that this evidence 
may be properly admitted pursuant to M.R. E. 4 I 3. 

N. E. MICHEL 
Major, USMC 
Trial Counsel 

****************************************************************************** 
Certificate of Service 

I hereby attest that a copy of the foregoing notice \Vas served on opposing counsel via email on 
13 April 2020. 

N. E. MICHEL 
Major, USMC 
Trial Counsel 
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DEPARTMENT OF THE NAVY 
NA VY MARINE CORPS TRIAL JUDICIARY 

UNITED ST A TES 

V. 

KUNISHIGE, DEXTER K. 
Sergeant 
U.S. Marine Corps 

WESTERN JUDICIAL CIRCUIT 

GENERAL COURT-MARTIAL 

M.R.E 414 NOTICE 

13 April 2020 

1. Pursuant to M.R.E. 414, the Government hereby provides notice to the Defense of its intent to 
offer evidence that the Accused committed other acts of child molestation: 

a) Evidence that the Accused previously committed other sexual assaults upon . between 
1 May 2013 and 30 November 2016, including: 

i. That the Accused did, on divers occasions, at or near Nevada. between on or about I 
May 2013 and 3 December 2013, commit a sexual act upon ., a child who had not attained 
the age of  years. to wit : penetrating the mouth of . with the Accused ' s penis, with the 
intent to arouse and gratify the sexual desires of the Accused . See Bates #001133-001138. 

b) Evidence that the Accused committed other lewd acts upon  between I May 2013 
and 30 November 20 I 6, including: 

i. That the Accused did, at or near Nevada, on divers occasions, between on or about 1 

May 2013 and 3 December 2013 , commit lewd acts upon . , a chi ld who had not attained the 
age of  years, to wit: intentionally expose the genitalia of the Accused via communication 
technology with the intent to arouse and gratify the sexual desires of himself and . See Bates 
#001147, 001213-001214. 

ii. That the Accused did, at or near Nevada, on divers occasions, between on or about 4 
December 20 13 and 30 November 2016, commit lewd acts upon . a child who had attained 
the age of  years, but not attained the age of years, to wit : intentionally expose the genitalia 
of the Accused via communication technology with the intent to arouse and gratify the sexual 
desires of himself and  See Bates #001 147, 001213-001214. 

c) That the Accused produced child pornography between 1 May 2013 and 30 November 
20 I 6, including: 

i. That the Ac.cused did, at or near Nevada, between on or about I May 2013 and 31 
August 2013, in his vehicle, produce child pornography, to wit: that the Accused used a cellular 
phone camera to record the Accused ' s penis penetrating the mouth of  .. See Bates #001134. 
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ii. That the Accused did, on divers occasions, at or near Nevada, between on or about 1 
May 2013 and 30 November 2016 produce child pornography, to wit: that the Accused used a 
cellular phone camera to record the Accused's penis penetrating the . 's mouth. See Bates 
#00 1134, 007084-07090. The evidence and contraband images are available for inspection at the 
NCIS Field Office, Camp Pendleton. 

d) That the Accused committed sexual assaults upon . at or near Zion National Park, 
Utah, including: 

i. That the Accused did, at or near Zion National Park, Utah, betvveen on or about I May 
2013 and 30 November 2014, commit a sexual act upon  to wit: penetrating s mouth 
with the Accused's penis while driving in an automobile to Zion National Park, Utah, with the 
intent to arouse and gratify the sexual desires of himself. See Bates #004044. 

ii. That the Accused did, at or near Zion National Park, Utah, between on or about l May 
20 I 3 and 30 November 2014, commit a sexual act upon  to wit: penetrating ' s vulva 
with the Accused ' s penis while in a tent aboard Zion National Park, Utah, with the intent to 
arouse and gratify the sexual desires of himself. See Bates #004044. 

e) That the Accused forced  to participate in ''three-way'' sexual activity and perfonn 
lewd acts on other individuals, and with the Accused in the presence of other individuals, 
including: 

i. That the Accused did, betv,een on or about I May 20 I 3 and 31 August 2016, commit 
lewd acts upon ., to wit: forcing  to patticipate in a "three-way .. with the Accused and 

, including forcing  to penetrate  vulva with s 
tongue, Penetrating s vulva with  tongue, and penetrating .'s vulva 
with the Accused 's penis in the presence of . Bates #003633. 004049-004050. 

ii . That the Accused did, between on or about I May 2013 and 31 August 2016. commit 
lewd acts upon ., to wit: forcing  to participate in a "three-way .. with the Accused and 

" including forcing  to penetrate .. " vulva with  's tongue, Penetrating 's 
vulva with s" tongue, and penetrating . ' s vulva with the Accused ' s penis in the 
presence of ' :' Bates #003633, 004045. 

f) That the Accused, on or about 4 June 2015 to IO .June 2015 communicate indecent 
language to  to wit: sending instant messages to . , including: 

1. "Think of me fingering you while I lick you .. 
11. "You look sexy'' 
111. "Don't call me a child or I swear to fucking God, I will put you in you little  year 

old barely a teenager place" 
iv. " Imagine me laying next to you ( ... ] Then I turn to you and kiss you [ ... ]My 

hands, first behind your head as I kiss you[ ... ] Then starts going down[ ... ] Down and rubbing 
your tits [ .. . ] Then down to you legs and back up between them [ ... ] I start to run my finger up 
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and down that slit[ ... ] Between those lips [ .. . ] And I start to rub your clit[ ... ]And you hear me 
whisper to you 'Tm gonna fuck your tight pussy so good'' 

v. ·'And I rub you until your wet. Occasionally sliding a finger inside you[ ... ] And I kiss 
your neck[ ... ] Down to your abs[ ... ] lnbetween your thighs[ ... ] I start to lick you [ ... l 1 flick my 
tongue over your clit [ ... ] and l wait for you to beg for my cock[ ... ] Baby?" 

vi. "You want to take my cock?" 
vii. You want me to pull you close into me[ ... ] As I grab hold of my cock[ ... ] And I 

shove it into you[ ... ] Not being gentle[ .. . ] Just making you take every inch of me" 
viii. ·'Pull it all the way out[ ... ] Then thrust it into you again[ ... ] Then I' ll start to fuck 

you [ ... ] Slow at first [ ... ] Moving my cock in and out" 
ix. "Fuck you? So pull out my cock[ ... ] Flip you over[ ... ] And take that right pussy from 

behind [ .. . ] Pulling that hair and slapping your ass" 
x. "Holding you at the hips[ ... ] Fucking you harder and harder [ ... ]Telling you how tight 

that pussy feels[ ... ] Cum for daddy baby girl [ ... ] Cum all over my cock[ ... ] Squirt for daddy and 
make me blow my load deep inside that tight pussy: 

xi. "Did you cum baby?" 
xii. ··Mmm I'd go back down and lick your pussy .. 
xiii. "Cum again for daddy[ ... ] Let me go back down there and lick[ ... ] whi le you suck 

my cock[ ... ] 69 baby" 
xiv. " I finger you as I lick[ ... ] And when you ' re ready again[ ... ] I'll lay on my back" 
xv. "And let you ride me" 
xvi. ''I'll lay back, have you straddle me, lower into my cock[ ... ] And ride me back and 

fourth [ ... ]While my hands start at your waist and up to your tits" 
xvii. ··No[ ... ] I'm yours[ ... ) So make me yours[ ... ] Fuck me like you own me babay [ ... ] 

Fuck me hard and rough" 
xviii. "As I rub your cliC 
xix. "Yes baby [ .. . ] Ride daddy' ' 
xx ... Mhm .. 
xxi . " I'm stroking it to you rn baby" 
xxii. '·Cum all over me baby[ ... ] I wanna cum( ... ] Let me blow that load inside you as 

you cum" 
xxi ii. ·Tm cumming'' 
xxiv. "Fuck baby" 
xxv. ··Yes baby?" 
xxvi . "What?:)[ ... ] Baby?[ . .. ] Watching videos .. [ ... ] Of you .. [ ... ] 
xxvii . ··The ones of you giving me head .. Me fucking you .. You dancing .. Your licking 

your lips" 

off?" 

xxviii . "They still work[ ... ] Mhm 
xxix. ·'Sorry I'm kinda stroking it to your videos rn .. [ .. . ] Unless you rather finish me 

xxx. "Fuck" 
. 'B b ? [ ) K . ,. xxx1. · a y... .. . eep gomg 

xxxii. "Make me cum" 
xxxi ii . '·Mhm [ ... ]Fuck baby[ .. . ] I came[ ... ] A lot .. " 
xxxiv. "If any thing .. Idk if I'm enough for you" 
xxxv. "Ok I'm sorry'' 
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xxxvi . I'm keeping you babe. You· re daddy"s [ ... ] Only daddy' s'' Bates #007094-
007120 and included in the Excel spreadsheet provided to Defense on 13 April 2020. 

2. It is the government's position that this evidence may be properly admitted pursuant to M.R.E. 
414. 

N. E. MICHEL 
Major, USMC 
Trial Counsel 

****************************************************************************** 
Certificate of Service 

I hereby attest that a copy of the foregoing notice was served on opposing counsel via email on 
13 April 2020. 

N. E. MICHEL 
Major, USMC 
Trial Counsel 
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DEPARTMENT OF THE NA VY 
NA VY MARINE CORPS TRIAL JUDICIARY 

UNITED ST A TES 

V. 

KUNISHIGE, DEXTER K. 
Sergeant 
U.S. Marine Corps 

WESTERN JUDICIAL CIRCUIT 
GENERAL COURT-MARTIAL 

M.R.E 414 NOTICE 
(1st SUPPLEMENTAL) 

4 May 2020 

I. This notice is provided to supplement the notice previously provided on 13 April 2020. 

2. Pursuant to M.R.E. 414, the Government hereby provides notice to the Defense of its intent to 
offer evidence that the Accused committed other acts of chi ld molestation: 

a) That the Accused received. possessed, and viewed videos of child pornography between 
I May 2013 and 30 November 2016, including that the Accused possessed a recording of the 
Accused's penis penetrating the mouth of  See Bates #001134. 

b) That the Accused solicited . to distribute videos of child pornography between l May 
2013 and 30 November 2016. See the NCIS interview of . on 23 Dec 2016, Bale;:s #004065. 

c) That between on or about I May 2013 and 30 November 2016 the Accused used physical 
violence to commit sexual acts upon ., including: 

i. This physical violence included acts such as grabbing . by the neck. pinning her to 
the bed, removing his clothing, and forcing his penis into her vagina. 

ii. On one occasion, while Sgt Kunishige was driving, . expressed her desire to not 
participate in a "threesome " and S Kunishige punched . in the jaw. Shortly thereafter, 
back at the house on . attempted to leave the house. Sgt Kunishige held her 
arms against the wall, pus e 1er to t e bed, and physica lly forced his penis into her vagina 
while . repeatedly told him to "stop.'· 

iii. On a different occasion, after a threesome with Ms. , Sgt 
Kunishige got mad at . because Ms.  left the house and Sgt Kunishige did not want 
the other woman to leave . Sgt Kunishige picked up . by the neck and began to strangle her. 
Shortly thereafter, while . was crying and trying to leave the house, Sgt Kunishige pushed her 
towards the bed and forced his penis into her vagina. 

See the NCIS interview of  on 23 Dec 2016, Bates #004065; #003910. 

d) That the Accused did, at or near Marine Corps Air Ground Combat Center, between on or 
about 1 May 2013 and 30 November 2016, commit a sexual act upon , to wit: Penetrating 
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's vulva with the Accused ' s penis while . was staying overnight in the Accused ' s 
barracks room, with the intent to arouse or gratify the sexual desires of himself. See Bates 
#003910. 

3. It is the government" s position that this evidence may be properly admitted pursuant to 
M.R.E. 414. 

N. E. MICHEL 
Major, USMC 
Trial Counsel 

****************************************************************************** 
Certificate of Service 

I hereby attest that a copy of the fo regoing notice was served on opposing counsel via email on 4 
May 2020. 
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Major, USMC 
Trial Counsel 
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NA VY-MARINE CORPS TRIAL JUDICIARY 
WESTERN JUDICIAL CIRCUIT 

UNITED STATES 

V. 

DEXTER K. KUNISHIGE 

SERGEANT 

U.S. MARINE CORPS 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

General COURT-MARTIAL 

Government Notice to Designate 

A Representative of the United 

States pursuant to M.R.E. 615 
Article 140a, U CMJ 

Pleading/Exhibit Redaction 
Certification 

I hereby certify that all required redactions have been made to the attached documents per Article 140a, 
UCMJ, JAGINST 5800.7f, and Rule 7, WJC-NMCTJ. 

Signature 

Nathan E. Michel 
Print Name 

2 June 2020 

Date 
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U NITED S TATES 

v. 

DEXTER K. KUNISHIGE 
SERGEANT 
U.S. MARINE CORPS 

DEPARTMENT OF THE NAVY 
NAVY-MARINE CORPS TRIAL J UDICIARY 

WESTERN JUDICIAL CIRCUIT 
GENERAL COURT-MARTIAL 

) 
) GOVERNMENT NOTICE TO DESIGNATE 
) A REPRESENTATIVE OF THE UNITED 
) STATES PURSUANT TO M.R.E. 615 
) 
) 
) 2 June 2020 
) 
) 

1. Nature of notice. This is notice the Government is designating an employee of the United States as a 

representative of the United States. 

2. Designation. Pursuant to M.R.E. 6 1 S(b). trial counsel designates Naval Criminal Investigative Service (NCIS) 

Investigator  as a representative of the United States. The Governmen t intends to seat Investigator 

 at trial counsel table for all future sessions of court. includ ing the docketed Article 39(a) session and 

trial. Investigator  is the lead case agent for the current NC IS investigation of the accused, and has been 

involved in this investigation since December 2016. 

N. E. MICHEL 
Major, U.S. Marine Corps 
Trial Counsel 

****************************************************************************** 

CERTIFICATE OF SERVICE 

A true copy of thi s tiling was served on the Court and Defense Counsel via Share Point on 2 June 2020. 

N. E. MICHEL 
Major, U.S. Marine Corps 
Trial Counsel 
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UNITED STATES 

V. 

DEXTER K. KUNISHJGE 
SERGEANT 
USMC 

NAVY-MARINE CORPS TRIAL JUDICIARY 
WESTERN JUDICIAL CIRCUIT 
GENERAL COURT-MARTIAL 

) 
) 
) 
) 
) 
) 
) 
) 

VICTIMS. LEGAL COUNSEL 
NOTICE OF APPEARANCE 
ON BEHALF OF MS.  

I. I, Captain Lauren E. Neal, USMC. Victims' Legal Counsel, Marine Corps Air Station Yuma. I am 
admitted to practice law and currently in good standing in the commonwealth of Massachusetts. and am 
certified in accordance with Article 27(b) and sworn in accordance with Article 42(a) of the Uniform 
Code of Military Justice. I hereby enter my appearance in the above captioned court-martial on behalf of 
Ms. . a named victim in this case. 

2. On 5 June 2020, I, Captain Lauren E. Neal, Marine Corps Victims' Legal Counsel Organization, was 
detailed to represent Ms.  and I have entered into an attorney-client relationship with her. I have not 
acted in any manner which might disqualify me in the above captioned court-martial. 

3. I have reviewed the Navy-Marine Corps Trial Judiciary Uniform Rules of Practice. 

4. Ms.  reserves the right to be present throughout the court-martial in accordance with Military 
Rule of Evidence 615, with the exception of closed proceedings that do not involve Ms. 

5. To permit a meaningful exercise of Ms.  .. 's rights and privileges. I respectfully request that this 
Court direct the defense and government to provide me with informational copies of motions and 
accompanying papers filed pertaining to issues that fall under Military Rules of Evidence 412. 513, 514. 
and 615 and in which Ms. s rights and privileges are addressed. 

6. Ms.  recognizes she has limited standing in this court-martial, however, she reserves the right to 
make factual statements and legal arguments herself or through counsel when appropriate. 

7. My current contact information is as follows: 

Respectfully submitted this 9th day of June 2020, 

\.J ' LI,:- I 
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CERTIFlCA TE OF SER VICE 

I certify that a copy of this Notice of Appearance was served upon the Military Judge, Trial 
Counsel , and Defense Counsel on 9 June 2020 via email and submission to the Judiciary Share Point 
account. 
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UNITED STATES 

V. 

DEXTER K. KUNISHIGE 
SERGEANT 
USMC 

NA VY-MARINE CORPS TRIAL JUDICIARY 
WESTERN JUDICIAL CIRCUIT 
GENERAL COURT-MARTIAL 

) 
) 
) 
) 
) 
) 
) 
) 

VICTIMS' LEGAL COUNSEL 
NOTICE OF APPEARANCE 
ON BEHALF OF 
MS.  

I. I, First Lieutenant Phillip N. Walters, USMC, Victim Legal Counsel, MCAGCC, Twentynine Palms, 
California, admitted to practicing law and currently in good standing in the State of California and, 
although not appearing as a defense counsel or trial counsel, certified in accordance with Article 27(b), 
UCMJ, and sworn in accordance with Article 42 (a), UCMJ, hereby enter my appearance in the above 
captioned court-martial session of court on behalf of Ms. ., a named victim in the charges. 

2. On 10 July 2020, I, First Lieutenant Phillip N. Walters, Marine Corps Victims' Legal Counsel 
Organization, was detailed to represent Ms.  and I have entered into an attorney-client relationship 
with her. I have not acted in any manner which might disqualify me in the above captioned court-martial. 

3. I have reviewed the Navy-Marine Corps Trial Judiciary Uniform Rules of Practice. 

4. Ms. . reserves the right to be present throughout the comt-martial in accordance with Military Rule 
of Evidence 615, with the exception of closed proceedings that do not involve Ms.  

5. To permit a meaningful exercise of Ms. .'s rights and privileges, I respectfully request that this 
Court direct the defense and government to provide me with informational copies of motions and 
accompanying papers filed pertaining to issues that fall under Military Rules of Evidence 412, 513, 514, 
and 615 and in which Ms. .'s rights and privileges are addressed. 

6. Ms. . recognizes she has limited standing in this court-martial, however, she reserves the right to 
make factual statements and legal arguments herself or through counsel when appropriate. 

7. My current contact information is as follows: 

Respectfully submitted this 10th day of July 2020, 
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CERTIFICATE OF SERVICE 

I certify that a copy of this Notice of Appearance was served upon the Military Judge, Trial 
Counsel, and Defense Counsel on IO July 2020 via email and submission to the Western Judiciary Share 
point. 
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DEPARTMENT OF THE NAVY 
NA VY MARINE CORPS TRIAL JUDICIARY 

UNITED STATES 

v. 

KUNISHIGE, DEXTER K. 
Sergeant 
U.S. Marine Corps 

WESTERN JUDICIAL CIRCUIT 
GENERAL COURT-MARTIAL 

M.R.E 414 NOTICE 

13 April 2020 

1. Pursuant to M.R. E. 414, the Government hereby provides notice to the Defense of its intent to 
offer evidence that the Accused committed other acts of child molestation: 

a) Evidence that the Accused previously committed other sexual assaults upon . between 
I May 2013 and 30 November 2016, including: 

i. That the Accused did, on divers occasions, at or near Nevada, between on or about 1 
May 2013 and 3 December 2013, commit a sexual act upon ., a child who had not attained 
the age of  years, to wit: penetrating the mouth of . with the Accused's penis, with the 
intent to arouse and gratify the sexual desires of the Accused. See Bates #001133-001138. 

b) Evidence that the Accused committed other lewd acts upon . between 1 May 2013 
and 30 November 2016, including: 

i. That the Accused did, at or near Nevada, on divers occasions, between on or about 1 
May 2013 and 3 December 2013, commit lewd acts upon ., a child who had not attained the 
age of  years, to wit: intentionally expose the genitalia of the Accused via communication 
technology with the intent to arouse and gratify the sexual desires of himself and  See Bates 
#OOI147,001213-001214. 

ii. That the Accused did, at or near Nevada, on divers occasions, between on or about 4 
December 2013 and 30 November 2016, commit lewd acts upon , a child who had attained 
the age of  years, but not attained the age of  years, to wit: intentionally expose the genitalia 
of the Accused via communication technology with the intent to arouse and gratify the sexual 
desires of himself and . See Bates #001147, 001213-001214. 

c) That the Accused produced child pornography between I May 2013 and 30 November 
2016, including: 

i. That the Accused did, at or near Nevada, between on or about l May 2013 and 31 
August 2013, in his vehicle, produce child pornography, to wit: that the Accused used a cellular 
phone camera to record the Accused's penis penetrating the mouth of  See Bates #001134. 
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ii. That the Accused did, on divers occasions, at or near Nevada, between on or about l 
May 2013 and 30 November 2016 produce child pornography, to wit: that the Accused used a 
cellular phone camera to record the Accused' s penis penetrating the 's mouth. See Bates 
#001134, 007084-07090. The evidence and contraband images are available for inspection at the 
NCIS Field Office, Camp Pendleton. 

d) That the Accused committed sexual assaults upon . at or near Zion National Park, 
Utah, including: 

i. That the Accused did, at or near Zion National Park, Utah, between on or about 1 May 
2013 and 30 November 2014, commit a sexual act upon  to wit : penetrating .'s mouth 
with the Accused's penis while driving in an automobile to Zion National Park, Utah, with the 
intent to arouse and gratify the sexual desires of himself. See Bates #004044. 

ii. That the Accused did, at or near Zion National Park, Utah, between on or about 1 May 
2013 and 30 November 2014, commit a sexual act upon  to wit: penetrating .'s vulva 
with the Accused's penis while in a tent aboard Zion National Park, Utah, with the intent to 
arouse and gratify the sexual desires of himself. See Bates #004044. 

e) That the Accused forced  to participate in "three-way" sexual activity and perfonn 
lewd acts on other individuals, and with the Accused in the presence of other individuals, 
including: 

i. That the Accused did, between on or about l May 2013 and 31 August 2016, commit 
lewd acts upon  to wit: forcing  to participate in a "three-way" with the Accused and 

, including forcing to penetrate s vulva with s 
tongue, Penetrating 's vulva with  tongue, and penetrating .'s vulva 
with the Accused' s penis in the presence of . Bates #003633, 004049-004050. 

ii. That the Accused did, between on or about l May 2013 and 31 August 2016, commit 
lewd acts upon ., to wit: forcing . to participate in a "three-way" with the Accused and 

 including forcing . to penetrate  vulva with 's tongue, Penetrating  
vulva with ' s" tongue, and penetrating s vulva with the Accused' s penis in the 
presence of ." Bates #003633, 004045. 

f) That the Accused, on or about 4 June 2015 to IO June 2015 communicate indecent 
language to ., to wit: sending instant messages to ., including: 

i. "Think of me fingering you while I lick you" 
ii. "You look sexy" 
111. "Don' t call me a child or I swear to fucking God, I will put you in you little 14 year 

old barely a teenager place" 
iv. " Imagine me laying next to you  ... ] Then I turn to you and kiss you [ ... ]My 

hands, first behind your head as I kiss you[ ... ] Then starts going down[ ... ] Down and rubbing 
your tits [ ... J Then down to you legs and back up between them[ ... ] I start to run my finger up 

2 
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and down that slit[ ... ] Between those lips [ ... ] And I start to rub your clit[ ... ]And you hear me 
whisper to you 'Tm gonna fuck your tight pussy so good" 

v. "And I rub you until your wet. Occasionally sliding a finger inside you[ ... ) And I kiss 
your neck[ ... ) Down to your abs [ ... ] Inbetween your thighs[ ... ] I start to lick you[ ... ] I flick my 
tongue over your clit [ ... ] and I wait for you to beg for my cock[ ... ] Baby?" 

vi. "You want to take my cock?" 
vii. You want me to pull you close into me[ ... ] As I grab hold of my cock[ ... ] And I 

shove it into you( ... ] Not being gentle [ ... ] Just making you take every inch of me" 
viii. "Pull it all the way out[ ... ] Then thrust it into you again[ ... ] Then I'll start to fuck 

you[ ... ] Slow at first[ ... ] Moving my cock in and out" 
ix. "Fuck you? So pull out my cock [ ... ] Flip you over[ ... ] And take that right pussy from 

behind [ ... ] Pulling that hair and slapping your ass" 
x. "Holding you at the hips[ ... ] Fucking you harder and harder [ ... ]Telling you how tight 

that pussy feels[ ... ] Cum for daddy baby girl [ ... ] Cum all over my cock[ ... ] Squirt for daddy and 
make me blow my load deep inside that tight pussy: 

xi. "Did you cum baby?" 
xii. '·Mmm I'd go back down and lick your pussy" 
xiii. "Cum again for daddy[ ... ] Let me go back down there and lick[ ... ] while you suck 

my cock[ ... ] 69 baby" 
xiv. "I finger you as I lick[ ... ] And when you're ready again[ ... ] I'll lay on my back"" 
xv. "And let you ride me'' 
xvi. "I'll lay back. have you straddle me, lower into my cock[ ... ] And ride me back and 

fourth [ ... ]While my hands start at your waist and up to your tits" 
xvii. '"No[ ... ] I'm yours[ ... ] So make me yours[ ... ] Fuck me like you own me babay [ ... ] 

Fuck me hard and rough" 
xviii. "As I rub your clif' 
xix. "Yes baby[ ... ] Ride daddy" 
xx. '·Mhm" 
xxi. 'Tm stroking it to you rn baby" 
xxii. '·Cum all over me baby[ ... ] I wanna cum[ ... ] Let me blow that load inside you as 

you cum" 
xxiii. '·I'm cumming" 
xxiv. "Fuck baby" 
xxv. " Yes baby?" 
xxvi. "What?:)[ ... ] Baby?[ ... ] Watching videos .. [ ... ] Of you .. [ .. . ] 
xxvii. '"The ones of you giving me head .. Me fucking you .. You dancing .. Your licking 

your lips" 
xxviii. "They still work[ ... ] Mhm 
xxix. "Sorry I'm kinda stroking it to your videos m .. [ .. . ]Unless you rather finish me 

off?" 
xxx. "Fuck" 

. "B b ? [ ] K . " xxx1. a y... ... eep gomg 
xxxii. "Make me cum" 
xxxiii. "Mhm [ ... ] Fuck baby[ ... ] I came[ ... ] A lot.." 
xxxiv. "If any thing .. Idk if I'm enough for you" 
xxxv. "Ok I'm sorry" 
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xxxvi. I'm keeping you babe. You're daddy's[ ... ] Only daddy's" Bates #007094-
007120 and included in the Excel spreadsheet provided to Defense on 13 April 2020. 

2. It is the government's position that this evidence may be properly admitted pursuant to M.R.E. 
414. 

N. E. MICHEL 
Major, USMC 
Trial Counsel 

****************************************************************************** 
Certificate of Service 

I hereby attest that a copy of the foregoing notice was served on opposing counsel via email on 
13 April 2020. 

N. E. MICHEL 
Major, USMC 
Trial Counsel 
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1 
2 
3 

4 

5 

NA VY-MARINE CORPS TRIAL JUDICIARY 
WESTERN JUDICIAL CIRCUIT 
GENERAL COURT-MARTIAL 

6 The United States of America ) 
) 
) 
) 
) 
) 
) 

ACCUSED'S NOTICE OF 
7 PLEAS AND FORUM ELECTION 
8 v. 
9 1 JULY 2020 

10 Dexter K. Kunishige 
11 Sergeant 
12 U.S. Marine Corps 
13 
14 

15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 

1. Forum Selection. Pursuant to Rule for Courts-Marital 903(b), Sergeant Dexter K . 
Kunishige, United States Marine Corps, through counsel , elects to be tried by members to 
include enlisted members . 

2. Entry of Pleas . Pursuant to Rule for Courts-Marital 910 Sergeant Dexter K. Kunishige, 
United States Marine Corps, gives notice of entry of the following pleas : 

To all charges and specifications thereunder: NOT GUILTY. 

Major, U.S . Marine Corps 
Senior Defense Counsel 

I hereby certify that a true copy of this notice was electronically served upon the Court and trial 
counsel via the Western Judicial Circuit SharePzy 2020. 

A.~ 
Major, U.S. Marine Corps 
Senior Defense Counsel 
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UNITED STATES 

V. 

UNITED STATES MARINE CORPS 
NAVY-MARINE CORPS TRIAL JUDICIAR 

WESTERN JUDICIAL Ct RCUIT 

GENERAL COURT-MARTIAL 

JUDICIAL NOTICE 

DEXTER K. KUNISHIGE 
SERGEANT 

) 
) 
) 
) 
) 
) 
) 

U.S. MAR.INE CORPS 
) 

The Government respectfully requests the Court take judicial notice of the facts listed below 
pursuant to M.R.E. 201 : 

1. The Accused is currently an active duty Marine was on active duty in the U.S . Marine 
Corps at the times of the alleged offenses, and has since been on active duty continuously 
since 15 June 2009. 

2. During the dates alleged the Accused was stationed at the Marine Corps Air Ground 
Combat Center in Twentynine Palms, California. 

3. Luxor Resort & Casino is a hotel and casino in Las Vegas, Nevada. 

4. Cae ar's Palace Las Vegas Hotel and Casino is a hotel and casino in La Vegas, Nevada. 

5. Zion National Park is a nature preserve located in outhwest Utah. 
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NAVY-MARINE CORPS TRIAL JUDICIARY 
WESTERN JUDICIAL CIRCUIT 

UNITED STATES 

V. 

DARRIUS D. UPSHAW 
HOSP IT AL CORPSMAN THIRD CLASS 
U.S. NAVY 

) 
) GENERAL COURT-MARTIAL 
) 
) FINDfNGS OF FACT, CONCLUSIONS OF LAW, 

) AN D R ULING 

) 
) (DEFENSE MOTION FOR APPROPRIATE RELI EF 

) -ARTICLE 13 CREDIT) 

) 
) 20 February 2018 
) 

l. Statement of the Case. The Defense moved this Com1 in AE XI, pursuant to Rule for Courts
Martial (RCM) 907, to dismiss all charges and specifications for alleged violations of Article I 3, 
UCMJ. The Defense moved, in the alternative to dismissal, the Com1 to grant confinement 
credit of 4 additional days for every day that the accused has been confined since 19 December 
2017, which is the first time the accused complained of the pretrial confinement conditions. 

The Government filed AE XXIII in response to AE XI. The Government disputes the accused ' s 
claim that At1icle 13, UCMJ has been violated because he did not report the brig conditions to 
his chain of command during command visits and because he only made 2 complaints during his 
pretrial confinement. 

The burden of proof is on the Defense by a preponderance of the evidence. 1 

At an A11icle 39(a), UCMJ session held on I 2 February 2018, both parties presented evidence 
and offered oral argument. 

2. Findings of Fact. In reaching my findings of fact and conclusions of law, I have considered all 
legal and competent evidence presented by the parties, reasonable inferences to be drawn from 
the evidence, allied papers and documents, and have resolved any issues of credibility. In doing 
so, I make the following findings of fact by a preponderance of the evidence: 

a. The accused is an active duty Hospital Corpsman Third Class, US Navy, assigned to 
Headquarters Company, l st Marine Raider Support Battalion, Marine Raider Support 
Group, US Marine Corps Forces, Special Operations Command. 

b. On 30 October 2015, the accused was convicted at a general court-martial comprised of 
members with enlisted representation, contrary to his pleas, of two specifications of 
abusive sexual contact2 and one specification of sexual assault3. The members sentenced 

1 RCM 905(c)(2). United States v. Mosby , 56 M.J. 309,310 (C.A.A.F. 2002) ("The burden is on appellant to 
establish entitlement to additional sentence credit because of a violation of Article 13."). 

2 Both of the abusive sexual contact specifications pertained to Victim . The accused was originally charged 
with four specifications of abusive sexual contact upon . The members acquitted the accused of one 
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US v Upshaw: R11/i11g (Article I 3, UCM.IJ 

the accused to 10 years' confinement, reduction to pay grade E-1 , total forfeitures, and a 
dishonorable discharge. 

c. On 31 May 2017, the Navy-Marine Corps Com1 of Criminal Appeals affomed the 
findings of guilty to specifications 1, 2, and 4 of the Charge [pertaining to ] but set 
aside the findings of guilty to the Additional Charge and its two underlying specifications 
[pertaining to , as well as to the sentence, and authorized a rehearing. See, United 
States v. Upshaw, 2017 CCA LEXIS 363 (N-M. Ct. Crim. App. 2017). 

d. On 26 July 2017, the accused 's appellate counsel petitioned the Court of Appeals for the 
Armed Forces to review the decision of the Navy-Marine Corps Court of Criminal 
Appeals' decision. 

e. On 15 September 2017, the Court of Appeals for the Armed Forces denied the accused' s 
petition for review. 

f. On 13 October 2017, the accused was transferred from a post-trial prisoner status to 
a pre-trial detainee status. He remained confined at the Naval brig at Marine Corps 
Air Station Miramar, California. This is the first day of accountability for Article 
13, UCMJ purposes. 

g. On 7 November 2017, the accused was visited in pretrial confinement by his command. 
He made no mention of environmental conditions in the brig. 

h. On 15 November 2017, the accused is transferred from the brig at Miramar to the b1ig at 
Camp Pendleton, California. He is assigned to squadbay 1. 

1. On 21 November 2017, the accused was visited in pretrial confinement by his command. 
He made no mention of envirorunental conditions in the brig. 

J. On 18 December 2017, the accused was visited in pretrial confmement by his command. 
He made no mention of environmental conditions in the brig. 

k. On 19 December 2017, the accused filed his first complaint about the sewage in the sinks 
of squadbay 1 as well as the foul odor in the air, described by the accused as '·fecal 
matter". The accused complained that: "When squad bay 5 flushes their toilets we 

specification of abusive sexual contact [specification 3 of the Charge]. The military j udge consolidated two 
[specifications 2 and 4 of the Charge] of the three remaining original abusive sexual contact specifications into one 
specification due to constituting unreasonable multiplication of charges for findings. Thus, the accused was 
convicted of two specifications of abusive sexual contact upon  

3 The sexual assault specification pertained to Victim  The accused was originally charged with two 
specifications of sexual assault upon  The mil itary judge consolidated those two specifications of the Additional 
Charge into one specification due to constituting unreasonable multiplication of charges for findings. Thus, the 
accused was convicted of one specification of sexual assault upon  

Page 2 of 10 
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US 1· Upshaw: Ruling (Article 13. UCMJ) 

[ squad bay 1] get back flow that comes up in our sinks and urinals. Also our fire alrum is 
filled with more brownish red water in the restroom."4 (emphasis added). 

I. On 20 December 2017, a MAXIM05 service request [Sl209256] was created that 
reported: "SQUAD BAY I SINKS ARE BACKED UP AND WATER IS LEAKING 
FROM THE CEILING."6 The details in this request note that "the sinks seem to back up 
when the squadbay above them (squadbay 5) uses their toi lets or sinks. Then there is 
water leaking from the ceiling where we have a fire alarm." This request was generated 
as a result of the accused 's 19 December 2017 complaint. 

m. On 21 December 2017, the service request that was filed on 20 December 20 17 
[S 1209256] was updated to reflect that the work was completed. The notes upon 
completion indicate that the sinks were "cleared and rinsed", "no ceiling leaks" were 
found, and that "most water back-up in sinks was caused by soap scum." 

n. On 22 December 2017, the accused was visited in pretrial confinement by his command. 
He made no mention of enviromnental conditions in the brig. 

o. On 28 December 2017, Detainee  files a grievance on DD form 510 
complaining that: ·'squadbay 1 bathroom reeks of poop and the center island sinks 
regurgitate poop up in the sinks and make the smell unbearable. It's extremely 
unsanitary. " 7 

p. On 29 December 2017, a MAXIMO service request [S 1211899] was created that 
reported: "SQUAD BAY 1 SINKS ARE BACKED UP AND SEW AGE IS COMING 
OUT OF THEM."8 

q. On 4 January 2018, the service request that was filed on 29 December 2017 [S 1211899] 
was updated to reflect that the work was completed. 9 

r. On 12 January 2018, Corporal (Cpl) , USMC, a correctional specialist 
assigned to the brig at Camp Pendleton, California was moving between the sally port 
and squadbay 1. He observed water shoot up out of a sink in squadbay 1, recede, and 
saw that a flaky substance remained in the sink. He smelled a "foul odor" . Detainees 
speculated that it was caused by squadbay 5, which is located immediately above 
squadbay I. Corporal  contacted squadbay 5, asked them to flush their toilets, and 

4 AE Xl, enclosure 3. 

5 MAXIMO is the name of the online system that is used to submit facilities maintenance requests. 

6 AE Xl, enclosure 2. 

7 AE XXX, page 2. Detainee  was assigned to squadbay I . 

s AE XI, enclosure 2. 

9 AE XI. enclosure 2. 
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then observed a ·'gurgling" noise in squadbay 1 sinks. Corporal  was able to 
nan-ow the issue down to a particular urinal in squadbay 5 and asked squadbay 5 not to 
use that pa1ticular urinal due to the effect it was having on squadbay 1. 

( 1) Corporal  instructed the detainees in squadbay 1 to submit DD 510 forms 10 

to report the issue. Corporal  believes approximately 5 DD 510 fo1ms were 
submitted. He told the detainees that he would also submit a report but that the 
problem would get more attention from brig staff if the detainees filed DD 510 
fo1ms. 

(2) Corporal  believes the issue has been corrected and has not heard any 
further complaints. 

(3) On this same day, the accused submitted a DD 510 form wherein he noted that, 
"This evening once again fecal matter came out of our sinks and urinals. This has 
been a problem and although they have had someone come and look at the 
sinks[,], the problem has not been fixed. " 11 

( emphasis added). 

s. On 17 January 2018, the plumbing was serviced by maintenance personnel in squadbay I. 
This was in response to the accused 's 12 January 2018 grievance that he filed via a DD 
510 fom1. 12 

t. On 18 January 2018, the accused was visited in pretrial confinement by his command. 
He made no mention of environmental conditions in the brig. 

u. On 25 January 2018, the accused was visited in pretrial confinement by his command. 
He made no mention of environmental conditions in the brig. 

v. On 6 February 2018, Detainee  files a grievance via a DD 510 fmm and complains 
that: " liquid dripping from ceiling in restroom. Liquid is discolored and smells bad. This 
is the second time and last time the liquid dripped on me." 13 

w. On 12 February 2018, this motion was litigated at an Alticle 39(a) hearing. 

(1) The Defense called Gunnery Sergeant (GySgt) , USMC, who is 
the operations chief at the Camp Pendleton b1ig. He has served in that billet for 
the past 5 months. Based on Gunnery Sergeant  testimony, the Court 
finds the following facts by a preponderance of the evidence: 

10 DD Form 510 is a "Prisoner Request" form that inmates may use to request an interview with brig staff, file a 
grievance, or make other requests. See, e.g., AE XI, enclosure 3. 

11 AE XI, enclosure 3. 

12 AE XI, enclosure 3. 

13 AE XXX, page 3. Based on block 10 of the form and the testimony of the accused. the Court finds that detainee 
Hilton was also assigned to squadbay 1. 
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1. Squadbay 5 is directly above squadbay 1. 

11. The number of detainees has increased from approximately 60 to 
approximately 80 since GySgt  began his tour at the brig. 

111. He believed that the sewage problem in squadbay I was caused by a 
broken pipe under the brig that has still not been repaired. He based his 
opinion on discussions with faci lities maintenance personnel. 

1v. He testified that no sinks in squadbay l had maintenance issues. He said 
that he would know about such issues if they existed. He was then shown 
AE XXIII, enclosure 5 (MAXIMO request log) that details two repo11s of 
squadbay 1 sink maintenance issues. He then testified that he was not 
made aware of the issue by the Marine who submits the requests. 

v. Gunnery Sergeant , as the b1ig operations chief, should know 
about such issues but he did not. 

(2) The Defense called Private (Pvt)  USMC to testify. Private 
 has been in pretrial confinement at the Camp Pendleton brig since 9 

December 2017. He was assigned to squad bay 1. 

1. This was Pvt  third visit to the b1ig for misconduct. He was 
due to plead guilty on 13 February 2018. The Court finds that Pvt 

 testified in a credible manner, despite his history of misconduct. 

11. Private  has witnessed the sinks overflowing with what appears 
to be, and smells like, fecal matter. He has heard gurgling noises from the 
sinks 2-3 times a day. 

111. The issue has not been corrected and it still exists. Private  
testified that sewage and fecal matter come out of a crack and that a 
ceiling vent pours out dirty brown water. There is also a non-functioning 
fire alarm on the ceiling that is filled with brown water. 14 There is a 
constant smell of fecal matter in the restroom. 

1v. He believes he has filed 6-7 DD 510 forms about this matter. 

(3) The Defense called the accused to testify about this issue. 

1. The accused confirmed that he is assigned to squadbay I. He has 
witnessed "brown flakes" in the sinks and it looks and smells like sewage 
and fecal matter. 

14 AE XXXV, page I. 

Page 5 of 10 

000036 Appellate Exhibit LX (40) 
95 of 102 



US I' Upshaw: R11/i11g (Anicle I 3. UCMJJ 

11. The issues has not been coITected and it still exists. There is an odor of 
fecal matter in the morning and at night. 

111. Regarding the fire alann on the ceiling, maintenance took out the old one 
and replaced it. When they removed the old one, water spilled out of the 
cover. The cover is supposed to be clear. The new fire ala1m filled with 
brown water within 24 hours of being installed.15 

1v. Water drips from the vents overhead in the restroom. 

v. The sewage backup in the sinks affects 4 of the 8 sinks in the restroom. 

v1. There is mold around one of the toilets and under a vent on the ceiling. 

v11. The accused does not believe that brig staff are intentionally causing this 
issue; but rather, he believes it is due to the increase in prisoner population. 

(4) The Government called CW0-4 , USMC who is the commanding 
officer of the Camp Pendleton brig. He has held that billet for the past 7 months. 

1. The Camp Pendleton brig was built in 1972 for 400 beds. It currently 
houses 182 irunates and 84 detainees. They are accredited by the 
American Correctional Association (ACA) who conducts triennial 
inspections. Headquarters, Marine Corps also conducts inspections. The 
brig passed its last inspection which was during the April/May 2017 
timeframe. 

11. The accused is in squadbay I and there are about 12 total detainees 
assigned to squadbay I. 

111. He was not aware of problems with sinks in the squadbays until 
approximately 1 February 2018 when he was made aware of the DD 510 
complaints. He hasn' t been told of any plumbing issues in squadbay 5, 
which is directly above squadbay 1. Whenever they submit a maintenance 
request, it is promptly addressed by facilities maintenance personnel. 

1v. The Defense Counsel asked CW0-4  ifhe was aware of whether 
anyone confined in his brig was HIV+. Chief Warrant Officer-4  
was not aware of anyone with that status and testified that he would be 
required to know such infonnation. He said he would be surp1ised to learn 
that anyone in his facility had such a medical status. 

v. The Defense then recalled their client who testified that Detainee 16 is 
a pretrial detainee who is  and is receiving medications from the brig 

15 The accused is referring to the fire alarm on the ceiling in the center of the photograph at AE XXXV, page I . 

16 The Court is not going to reiterate the name of the detainee to protect his right to medical privacy. The Cou11 
noted, on the record, that it was not happy that the Defense violated that individual's right to medical privacy by 
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for his medical condition. That detainee has been in the brig since January 
2018. The accused testified that Detainee  told him that information. 

v1. Chief Wanant Officer-4  testified that there is a maintenance 
backlog but the brig gets prompt attention from the facilities maintenance 
department. He visited squadbay 1 last Friday and did not notice an odor 
of sewage or fecal matter. 

3. Principles of Law. 

a. Article 13, UCMJ. 

(1) Article 13, UCMJ commands that "[n]o person, while being held for trial, may be 
subjected to punishment or penalty other than anest or confinement upon the 
charges pending against him, nor shall the anest or confinement imposed upon 
him be any more rigorous than the circumstances required to insure his presence 
[at trial]."17 

(2) The Court of Appeals for the AJTned Forces has " interpreted A11icle 13 to prohibit 
two types of activities: (I) the intentional imposition of punishment on an accused 
prior to trial, i.e. , illegal pretrial punishment; and (2) pretrial confinement 
conditions that are more rigorous than necessary to ensure the accused ' s presence 
at trial, i.e., illegal pretrial confinement."18 

b. Remedy for Article 13, UCMJ Violation. 

(1) "If an accused .. . can demonstrate that either [ illegal pretrial punishment or 
illegal pretrial confinement] existed, he . . . is entitled to sentence relief." 19 

(2) The Cou11 of Appeals for the AJTned Forces has continually emphasized that 
"dismissal is a drastic remedy and courts must look to see whether alternative 
remedies are available."20 Rule for Courts-Martial 305(k) provides one such 

putting into the public domain that indi vidual's very sensitive medical issue and his name without his consent. The 
name of the Detainee is contained in the transcript and is not important for the purposes of this ruling. The point the 
Defense was making was that CW0-4  does not know what is going on in his own facility. 

17 10 u.s.c § 813 (2018). 

18 United States v. Fischer, 61 M.J. 415,418 (C.A.A.F. 2005). See also, United States v. fllong, 58 M.J. 460, 463 
(C.A.A.F. 2003); United States v. McCarthy, 47 M.J. 162, 165 (C.A.A.F. 1997). 

19 lnong, 58 M.J. at 463. 

io United States v. Stellato, 74 M.J. 473, 488 (C.A.A.F. 2015) (quoting United States v. Gore, 60 M.J. 178, 187 
(C.A.A.F. 2004). 
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alternative remedy: "The military judge may order additional credit for each day 
of pretrial confinement that involves ... unusually harsh circumstances. " 21 

4. Analysis. 

a. Illegal Pretrial Confinement. 

21 Id. 

000039 

(I) The Defense asserts, and the Cou,1 so finds, that this is an issue of illegal pret1ial 
confinement; namely, that the accused's pretrial confinement is more rigorous 
than the circumstances required to insure his presence at trial. This is not a case 
of illegal pretrial punishment because there has been no evidence presented to 
anive at that conclusion. 

(2) The Court finds that the issue of sewage backing up into the sinks and urinals in 
squadbay I , and thereby producing a persistent odor of human waste in squadbay 
1, has occurred since at least 19 December 2017 (when the accused filed his first 
complaint) and that it continues to date (based on unrebutted testimony of Private 

and the accused) . 

(3) The fact that a brig correctional specialist actually observed sewage water shoot 
up out of a sink in squadbay I , and then smelled the resultant " foul odor", lends 
particular credence to the accused' s complaints. Indeed the accused testified that 
Cpl  was more upset than the squadbay I detainees were when Cpl  
witnessed the incident. He was so upset that he encow-aged the detainees to file 
DD form 510 grievances and repo11 the matter because those would get more 
attention than the report filed by Cpl  

(4) The condition continues currently as evidenced by the testimony of the accused, 
Pvt  and the 6 February 2018 DD fonn 510 filed by Detainee , 
who is also a resident of squadbay I. 

(5) The Court does not find persuasive the arguments of the Government. It is 
reasonable to believe that the accused did not report the conditions to his chain of 
command because he believed that he had already reported the situation to the 
brig staff and that they were the ones who had the ability to correct the situation. 
Also, the Government argues that the accused only made 2 complaints about the 
conditions. That argument ignores the complaints filed by the other detainees 
about the same conditions and begs the question: How many times should one 
have to complain about sewage eruptions in the sinks and urinals combined with a 
persistent odor of human waste before the situation is taken seriously and 
corrected? 

(6) There is no conceivable or rational reason to expose detainees to raw sewage on a 
continual basis. It is clear to the Court that the brig leadership does not take the 
issue seriously because neither the operations chief nor the commanding officer 
were aware of the issue and the brig' s repeated response to these issues is to apply 
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a band-aid: put in a maintenance request. Testimony by the accused and Pvt 
 indicated that the maintenance staff perform rudimentary actions to 

close the maintenance ticket, such as cleaning the sinks and flushing the toilets. 
That temporarily solves the problem until the next eruption of raw sewage occurs. 
Meanwhile the stench of raw sewage or human waste continues to linger. 

(7) Basic sanitation and the right not to be repeatedly exposed to raw sewage or 
human waste are common sense issues. Repeatedly exposing the accused to these 
environmental conditions constitutes illegal pretrial confinement in that the 
conditions are significantly more rigorous than necessary to ensure his presence at 
trial. 

b. Remedy. 

(1) Because dismissal is a drastic remedy and alternative relief is available, the Court 
declines the Defense request to dismiss the charges and specifications. 

(2) Rule for Courts-Martial 305(k) allows a military judge to award additional credit 
for each day of illegal pretrial confinement. The Court declines the Defense 
request to award 4 additional days of credit for each day the accused has been 
confined since 19 December 2017. Rather, the Comt finds that an appropriate 
remedy for the illegal pretrial confmement is to award the accused an additional 
day of confinement credit for each day the accused has been confined since 19 
December 2017, which is the first time that the accused reported the issue to brig 
staff. 

5. Conclusions of Law. 

a. The accused has met his burden on this motion and the Cou1t finds that he has been 
subjected to illegal pretrial confinement since 19 December 2017 in that he has been, and 
continues to be, exposed to conditions that are more rigorous than necessary to insure his 
presence at trial. 

b. The accused has not been subjected to illegal pret1ial punishment. 
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6. Ruling. The Defense motion for appropriate relief under Article 13, UCMJ [AE XI] is 
GRANTED IN PART as noted above; namely, the charges and specifications shall not be 
dismissed but the accused will be granted an additional day of confinement credit as of 19 
December 2017 and continuing for so long as the accused remains in a pretrial confinement 
status exposed to the conditions noted in this ruling. 

So ordered this 20th day of February 2018. 
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NA VY-MARINE CORPS TRIAL JUDICIARY 
WESTERN JUDICIAL CIRCUIT 

UNITED STATES 

V. 

DEXTER K. KUNISHIGE 
Sergeant 
U.S. Marine Corps 
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GENERAL COURT-MARTIAL 

COURT'S RULING ON DEFENSE 
MOTION TO COMPEL PRODUCTION 

OF EXPERT CONSULTANT 

(FORENSIC PSYCHOLOGIST) 

1. Nature of Motion. The defense moves this Court to order the production of an expert 

consultant: Dr.  Ph.D., a forensic psychologist. 1 The motion2 was litigated 

at an Article 39(a) session on 21 May 2020. In support of its motion, the defense provided 

documentary evidence3 and called Dr.  to testify. The goverrunent opposed the defense 

motion and submitted documentary evidence in support of its response. 4 

2. Findings of Fact: 

a. The accused is charged with thirteen ( 13) specifications in violation of Articles 92, 120, 
120b, 128, and 134, of the Uniform Code of Military Justice ("U.C.M.r'). 

b. The pertinent specifications for this motion allege that, on divers occasions, between on or 
about I May 2013 and on or about 30 November 2016 (approximately 3.5 years), the accused 
committed lewd acts (sexual contact) and sexual acts upon  5 who was between the ages of 

1 Although the defense, in its written motion and orally on the record, continually stated that Dr.  would 
"possib~v [become an] expert witness," the Court confirmed at the Article 39(a) session that the defense was actually 
requesting production of an expert consultant-not an expert witness. Compare Rule for Courts-Martial (RCM) 
703(d){2)(A)(i) (stating the standard for production of an expert witness) with RCM 703(d)(2)(A)(ii) {stating the 
standard for production of an expert consultant). Appellate case law also distinguishes between defense requests for 
production of expert witnesses and defense requests for production of expert consultants. 

1 The defense's written motion, with three (3) enclosures, is marked as Appellate Exhibit (AE) XXI. 

3 The defense provided three (3) enclosures to this motion (AE XXI) as documentary evidence. At the Article 39(a) 
session, the defense also asked the court to consider two pages from enclosure (3) to AE XlTI-which was a motion 
to compel discovery--on this motion to compel production of expert assistance. The Court considered these two 
pages and they will be addressed below. The two pages were marked with Bates Stamps #003939 and #003982 
within enclosure (3) to AE XIII. 

4 The government's v,ritten response, with one enclosure, is marked as AE XXII. 

; Some of the lewd acts and sexual acts charged require the government to prove the specific intent element of 
'·intent to arouse or gratify the sexual desire of any person." 
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 during the timeframe of the allegations. The lewd and sexual acts 
alleged generally consist of kissing. anal penetration, vaginal penetration with the accused's 
penis, and vaginal penetration with the accused 's tongue. The lewd and sexual acts are general ly 
alleged to have occurred in vehicles, in hotel rooms, and in private homes/bedrooms. 

c. With respect to the general nature of this case, the government alleges that  and the 
accused were in a type of long-term, ''boyfriend-girlfri end'" type relationship, where the accused 
would physically and sexually assault on many occasions. Although, due to her age, 
could not legally consent to sexual activity with the accused, some of the sexual encounters took 
place with  as a willing participant. . desc1ibes other sexual encounters with the accused 
as violent and forced. 6 

d.  lived in Las Vegas, Nevada, and describes having sex with the accused up to three (3) 
times per day when he would visit Las Vegas on weekends and holidays. 7 

e. For at least some of their relationship,  describes leaving her parents· home and 
''living with"" the accused. 

f. . was interviewed by agents from NCIS, regarding her allegations against the accused, 
on three (3) separate occasions: IO December 2016 (not recorded), 23 December 2016 (video 
recorded), and 23 February 201 7 (audio recorded).8 

g. The government has provided copies of the Investigative Actions (IA) and recordings of 
the aforementioned interviews to the defense during the discovery process. 9 The defense has not 
pointed to any specific portion of these interviews which they claim to be ''overly suggestive.'' 

h. . was born on  was years old when she was interviewed by 
NCIS. 

6 Although there was scant fac tual evidence submitted on this motion, some of Court' s knowledge of the general 
nature of the allegations in this case comes from other documentary evidence attached to other motions litigated on 
thi same day. e.g. enclosure (3) to AE XIIl and enclosure (3) to AE XVI. 

7 During the charged time period, the accused was stationed at Marine Corps Air Ground Combat Center, 
Twentynine Palms, California. Twentynine Palms is approximately a 3-hour drive from Las Vegas, Nevada. 

s The number of interviews and the interview dates were confirmed between the parties at the Article 39(a) session 
on 21 May 2020 during the litigation on AE XII] and AE XIV (Motion to Compel Discovery). 

9 The defense did not, however, offer these recordings to the Court in support of its motion for Dr.  or any 
other motion that they have made. 

10 Although neither party has submitted proof of  'sage to the Court, the Court has derived her age fro m the 
government 's charging scheme, i.e. when  turned years of age as indicated by comparing Charge I, 
specification 2 with Charge I, specifications 3 and 4. 
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I. At the A11icle 39(a) session, Dr. f testified generally about the concepts of 
suggestibility and transference/cross-pollination, but she did not provide any evidence about the 
presence--or even likelihood--of these phenomena in this case. However, with respect to both 
phenomena, Dr. made clear that the primary factor in their appearance in a given case is 
when a child victim is very young. In Dr.  general examples of these phenomena she 
discussed children in the ages of  years old as being most susceptible. 

m. Although the defense motion and argument claimed that the accused suffered and/or 
suffers from mild 

 no evidence was presented to the Court to substantiate these proffers. 
There is no evidence as to what level or how severe the accused·s 

n. At the Article 39(a) session. Dr.  testified generally about the concept of  
and how it might affect behavior, but she did not provide any evidence about the presence--or 
even likelihood--of this phenomena affecting the accused ' s behavior in this case. However, 
with respect to this phenomena generally, Dr.  merely stated that it could lead to 
'"dysregulation, emotional !ability. and risk-taking behavior .. in some people, or words to that 
effect. Dr.  did not provide any evidence that

 to such a degree that they could not fo1m the specific intent to gratify their sexual desires, 
particularly when participating in overt sexual acts such as anal and vaginal intercourse. 

o. At the Article 39(a) session, the tJial counsel stated that the government will not be 
employing an expert to provide evidence of lack of rehabilitative potential or likelihood of re
offending. 11 Further, the trial counsel stated that "no part of the government's sentencing case 
will revolve around the theme of the accused being likely to re-offend.'' or words to that effect. 12 

11 See United States v. Frey, 73 M.J. 245, 250 (C.A.A.F. 20 14) (" ... whether a person convicted of a particular 
offense is more or less likely to offend again or become a serial recidivist is a question requ iring expe11 testimony, 
empirical research, and scientific and psychological method, inquiry, and evidence."). 

12 This issue assumes a sentencing hearing in this case, which of course, is only speculative at this point. 
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p. The accused is represented by two very experienced defense counsel and a third young, 
but very capable, assistant defense counsel. 13 

q. Additional facts pertinent to this motion are set fo11h below. 

3. Statement of the Law. 

RCM 703(d) specifically provides for employment of defense requested expert consultants 
under certain circumstances: ''A request for an expert ... consultant denied by the convening 

authority may be renewed after referral of the charges before the military judge who shall 
determine, in the case of an expert consultant, whether the assistance of the expert is necessary 
for an adequate defense." RCM 703(d)(2)(A)(ii). 

An accused has a 1ight to the assistance of an expert upon a showing of necessity. United 

States v. Bresnahan, 62 M.J. 137, 143 (C.A.A.F. 2005) (citing United States v. Gunk!e, 55 M.J. 
26, 31 (C.A.A.F. 2001 ). In order to determine necessity, courts apply a two pronged test: '·[T]he 
accused has the burden of establishing that a reasonable probability exists that ( I ) an expert 
would be of assistance to the defense and (2) that denial of expert assistance would result in a 

fundamentally unfair trial.'' United States v. Freeman, 65 M.J . 451 , 458 (C.A.A.F. 2006). The 
first prong of that test is demonstrated by satisfying three conditions: 

"First, why the expe11 assistance is needed. Second, what would the expe11 
assistance accomplish for the accused. Third, why is the defense counsel unable 
to gather and present the evidence that the expert assistant would be able to 
develop." 

United States v. Gonzalez, 39 M.J. 459, 461 (C.M.A. 1994) (citations omitted). The defense·s 

desire to ··explor[e] all possibilities" does not satisfy the required showing of necessity. United 
States v. Lloyd, 69 M.J. 95, 99 (C.A.A.F. 2010) (citations omined). The defense is required to 
show more than a mere possibility of assistance. See United States v. Short, 50 M.J. 370, 372 
(C.A.A.F. 1999). Even though a case may involve difficult issues, this does not mean the 

defense is automatically entitled to expert assistance. See United States v. Rob;nson, 39 M.J . 88 
(C. M.A. 1994 ). Further, defense counsel are expected to educate themselves to attain 

competence in defending the issues in a pa11icular case. See United States v. Kelly, 39 M.J . 235 
(C.M.A. 1994). However, the military judge cannot deny a defense request for an expert 
assistant by telling the defense to use the government's own expert to prepare for trial. See 
United States v. Lee, 64 M.J. 213 (C.A.A.F. 2006). 

13 The accused's civilian defense counsel is one of the most experienced military justice litigators in the world. 
Further, the civilian defense counsel has actually tried this exact case once, as he served as civilian defense counsel 
for the accused first trial. The accused also has an experienced 0-4 Senior Defense Counsel (SDC) representing 
him. who has been a complex trial prosecutor in a previous billet. 
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With regard to the second prong, a trial is considered fundamentally unfair where the 

government's actions are "so outrageous that due process principles would absolutely bar the 

government from invoking judicial processes to obtain a conviction.'· United States v. Russell, 

411 U.S. 423, 431-32 (1973). In United States v. Warner, 62 M.J. 114 (C.A.A.F. 2005), the 
C.A.A.F. held ··Article 46 is a clear statement of congressional intent against government 

exploitation of its opportunity to obtain an expert vastly superior to the defense 's.'' Where the 

government provides itself with a top expe1t, it must provide a reasonably comparable expert to 

the defense. 1n United States v. Lee, 64 M.J . 213, commenting on Womer and Article 46, the 

C.A.A.F. held the playing field is even more uneven when the government benefits from 

scientific evidence and expert testimony, and the defense is denied a necessary expert to prepare 

for and respond to the government" s expert. 

One factor courts use to detennine if a trial would be fundamentally unfair is whether the 

content of the expert 's knowledge is central to the government' s case. Where scientific analysis 

is the "'linchpin·· of the government's case, the C.A.A.F. held that the denial of an expert by the 

military judge constitutes an abuse of discretion. United States v. McAllister, 55 M.J. 270,276 

(C.A.A.F. 2001). On the other hand, where the content of the expert's expertise does not 

constitute the ·'linchpin'" of the government' s case, mi litary courts have readi ly distinguished 

McAllister. See, e.g., Lloyd, 69 M.J. at 100 ( .. Absent a more precise explanation of the theory 

they hoped to pursue through the assistance of a blood spatter expert, we cannot find that the 

military judge abused her discretion when she denied the defense motion for expert assistance ... ). 

4. Analvsis and Conclusions of Law. 

The defense team seeks the assistance of Dr.  for essentially three reasons: (I) to 

assist them in developing sentencing evidence with respect extenuation, mitigation, and 

recidivism; (2) to assist them in developing evidence to attack specific intent due to the 

accused·s purported and (3) to assist them in developing evidence of 

the victim ' s purported suggestibility and likelihood to transfer previous incidents of sexual abuse 

onto the accused. This ruling will address these reasons, each in turn. 

a. Extenuation, Mitigation, and Recidivism 

The defense seeks the assistance of Dr.  a forensic psychologist, to produce a 

·'report . .. [on] the probability of re-offending and the [sic] address the need for

Sex Offender, and other ) in relation to 

rehabilitation:· Def. Mot. at 5. The defense states that, if convicted, the accused will be 

sentenced, and seeks Dr.  consultation regarding the accused's rehabilitative potential 

and risk for re-offense. id. According to the defense, Dr.  would perform an evaluation 

consisting of a "review [ ofJ the entire f the accused"' and .. conduct 
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prop1ietary testing." Id. Dr.  testified that she could, in fact, conduct testing like th.i s 

for the accused. Futiher, although not contained in their written filing, the defense stated at the 

Article 39(a) session that they needed assistance from Dr.  to explore the accused 's 

purported ' ·risky and self-destructive behavior··-stemming from his purported in 

order to present this concept as extenuating and/or mitigating sentencing information to the 

sentencing authority. 

As an initial matter. on the un-briefed reason for expert assistance, the Court concludes that 

the defense has failed to meet its burden to establish that the requested assistance by Dr. 

 is necessary in order to develop extenuation and/or mitigation evidence. The defense 

has failed in th.is regard with respect to all three prongs of the Gonzalez test. The defense offered 

no evidence as to why an expert was needed to develop extenuation and mitigation evidence, 

which should arise from the nature of the facts and the accused himsel f. Next, the defense 

offered no evidence that the accused even has  much less that these purported 

conditions have led, in hi s case, to "ri sky and self-destructive behavior." Without th.is evidence, 

the defense could not show exactly what Dr.  would accomplish, in this case, with 

regard to developing extenuation and mitigation evidence. Finally, the defense did not meet its 

burden to show why the experienced defense counsel in this case are unable to gather and present 

the evidence they desire. In fact, quite the opposite has been shown. The defense counsel are 

quite capable of presenting a diagnosis to the sentencing 

autho1ity through the presentation of The defense counsel are quite 

capable of presenting medical literature to the sentencing autho1ity showing that one who has 

may engage in ' ·risky and self-destructive behavior." ' 14 

The defense can then connect the accused ' s conditions (as shown by hi s

to whatever point they want to make in argument (as shown by the medical literature). The 

Court is quite confident that the experienced defense counsel can do th.is basic sentencing 

presentation without the assistance of an expert, especially if it is as the defense says that the 

effects of 'cannot be di sputed:· Def. Mot. at 4. If the issue is so clear to the defense. 

surely they can present it without expert assistance. 15 Requiring the defense to build its own 

extenuation and mitigation case, without expert assistance will not result in a fundamentally 

unfair tiial. 16 

14 The Court notes that, unl ike the government, the defense can likely present this type of documentary evidence 
without even using a sponsoring witness, given the defense's ability to relax the rules of evidence during sentencing 
proceedings. See RCM 100l(d)(3). 

15 The Court concurs with the government 's response which stated, " If every case involving [the accused's] 
required the assistance of a defense expert in order to present a case in mitigation, there would be a 

specific sub-section of R.C.M . 703 mandating just that. Instead, R.C.M . 703 requires that expert[]consultants be 
· 11ecessmJ1 to an adequate defense:·• Govt. Resp. at 3 ( emphasis added). 

l6 The defense states that ''the defense attorney cannot say to the members: ' [t]he accused has and, as a result, 
his impulse control, risk-taking behaviors, and inhibitions are all affected and were contributing factors to the 
accused' s misconduct.'" Def. Mot. at 9- 10. This is completely incorrect. 1t is called argument. The defense 
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Next, with respect to recidivism, while evidence relating to the accused's ri sk for re-offense 

may become relevant and may be favorable to the defense, the Court concludes that the defense 

has failed to meet its burden to establish that the requested assistance is necessary. First, the 

defense offers no evidence beyond the nature of the charges in support of their argument that 

expert assistance in this area is necessary. Rather. they argue that s ince ·'[risk assessment] tests 

cannot be conducted by counsel in the case as some require[] a license to pe1fonn" and .. the 

defense counsel cannot interpret the test ing, .. then expert assistance is required. Def. Mot. at 5. 

No evidence exists to suggest that the accused 

 that requires expert assistance to interpret. Moreover, the defense has offered no 

evidence that the accused possesses personality traits or factors that would make a risk 

assessment necessary. 

Second, this evidence is desired solel y for the purpose of sentencing, and may never become 

necessary, considering the accused has neither plead nor been found guilty. Third, the defense 

has the ability to educate the finder of fact on the relevant factors in assessing recidivism risk and 

to present evidence re lated to those 1isk factors in order to demonstrate that the accused is a low 

risk for reoffending. While fu1ther testing and clinical interviews may yield additional evidence, 

this assertion is speculative and demonstrates merely a possibility of assistance. In other words, 

the evidence already available to the defense including facts and circumstances re lated to the 

accused and the offenses for which he is charged, together with readily available evidence that 

can educate the finder of fact regarding relevant risk factors to consider, is sufficient to ensure a 

fundamentally fair sentencing hearing should it become necessary. The defense is capable of, 

and responsible for, explaining to the members what that evidence means and how they should 

apply it in this case. Regarding the third part of the Gonzalez analysis. why the defense counsel 

is unable to gather and present evidence that the expert assistant would be able to develop, the 

Kelly Court long ago counse led that ·'Defense counsel are expected to educate themselves to 

attain competence in defending an issue presented in a particular case." 17 The Kelly Court 

suggested several ways defense counsel can educate themselves to attain competence: reading 

''articles, books, journals, periodicals, seminars, laboratory visits. consultation with experts in the 

field , and prior litigation experience:· 18 In this case, the civili an defense counsel is an 

experienced trial attorney. Similarly, the detailed military defense counsel have access to the 

counsel can say exactly this in their sentencing argument o nce they have presented evidence of the accused's  
during the relevant time period and then shown through medical literature that some people with -maybe 
even people with  of the same severity as the accused, ifthafs what the evidence shows-can develop 
behavioral issues such as risk-taking behavior and impulse control. The counsel for both sides are always permitted 
to argue the evidence and reasonable inferences therefrom. That is all that is required here. 

17 Kelly, 39 M.J. at 238. 

lS Jd. 
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Defense Services Organization (DSO) including guidance by an experienced, retired civi lian 

defense counsel knows as a Highly Qualified Expert (HQE). 

Finally, the defense has offered no evidence or argument to support prong two of their 

burden, which is to show that denial of expert assistance would result in a fundamentally unfair 

trial. The test is conjunctive. ln this case, the government will not be employing an expert in 

recidivism and will not focus their sentencing case on the accused's likelihood to re-offend. In 
the case of United States v. Arthurton, the Navy-Marine Corps Court of Criminal Appeals 

affim1ed a military judge's denial of a defense requested recidivism expert where the defense 

asserted such an expert was necessary to ''rebut claims by the government, on both the merits 

and at sentencing, that the appellant ' is predisposed to commit sexual misconduct with children . 

. . that he is a pedophile, some so1t of sexual predator, [and] has an interest in children as sexual 

objects."" 19 Despite that, the military judge denied the request finding that the Defense only 

provided a •·generalized description of how the expert assistance might assist them ... :·20 In the 

case of United States v. Ramirez, the Navy-Maiine Corps Court of Criminal Appeals affirmed a 

military judge' s denial of a defense request for a recidivism expert where the defense .. linked this 

assistance to rebutting government claims that the appellant was a ·predator:··21 The Court 

relied. in part, on the fact that ''the government ... did not assert the appellant was a ·predator' 

during its case:·22 Likewise, in this case the government has affinnatively declared that it is not 

going to call a witness to testify that the accused may re-offend in the event of a conviction. 

For all of the foregoing reasons, denial of a generalized defense request for a recidivism 

expe11 will not result in a fundamentally unfair trial. There simply is no evidence that the 

convening authority's denial , and the Court's denial, of a sexual offense recidivism expert is ·'so 

outrageous that due process principles would absolutely bar the government from invoking 

judicial processes to obtain a conviction" especially when the Government is not going to present 

evidence of recidivism. 

b. The Accused's Purported and Specific Intent 

The defense seeks assistance from Dr.  as a forensic psychologist, in order to assist 

them in attacking the accused's ability to fonn the specific intent to arouse or gratify his and 

sexual desires. They propose to do this by exploring the accused's purported mental 

19 2017 CCA LEXIS I 15 , *3. 

10 Id. at *4. 

11 2017 CCA LEXIS 494, *I 5. 

11 Id. 
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health conditions. 23 According to the defense, Dr.  is necessary because the accused's 

purported " lead to conditions that interfere with the abi lity to for [sic] 

specific intent;· and whether ''under the circumstances, could the accused form the specific 

intent:· Def. Mot. at 4 and I 0. The defense stated in argument that Dr.  would assist 

the defense in evaluating whether the accused'  could have prevented 

him from forming the required specific intent. 

The defense has fai led to meet its burden in establishing why Dr.  is necessary, that 

there is a reasonable probability of assistance from Dr.  on this issue, and why denial of 

this assistance would result in a fundamentally unfair trial. The defense has primarily failed on 

the first two prongs of the Gonzalez test due to the utter lack of evidence presented on this issue. 

It is not at all clear to the Court why Dr.  is needed, nor what she would accomplish in 

this case, with these facts. Further, this area of exploration seems to be an attempt by the defense 

to "explor[e] all possibilities··24 and ask ing for "a mere possibility of assistance:'25 

First, there has been absolutely no actual evidence presented to the Court that the accused 

even has or had any such as It is pure 

speculation and proffers of counsel that even bring th.is issue before the Court. Without even 

showing thi s most basic information, i. e. the accused's purported underlying conditions, the 

defense cannot demonstrate that expert assistance is needed to understand said purported 

conditions. Second, there has been absolutely no evidence presented to the Court as to the 

severity or mani festations of the accused's purported underlying conditions. Sa id another way. 

the defense has presented no evidence as to how affected the accused in this case, if at all. 

The defense has presented mere generalizations and conclusions without support about

and other purpo11ed Dr.  testified in a completely generalized 

nature abou Nothing in her testimony linked to this actual accused and what he may 

have been suffering from during the 3.5 years that he was having sex with Put simply, the 

defense has provided no evidence that, even if the accused had some underlying

 these conditions affected his ability for form specific intent. This may be a 

·'possibility" in some cases, but there is no evidence that it exists in this case. 

23 In their written motion. the de fense mentions the  of
However, Or.  only testified about and 110 11e of her testimony connected to the 

inability to form specific intent to gratify sexual desire, especially when one is participating in overtly sexual acts. 
Dr.  testimony about  was 011(y related to the general behavioral issues that may sometimes develop 
from suc h as " or words to that effect. This 
portion of Dr.  testimony seemed to the Court to be more connected to the defense 's desire to develop 
extenuation and mitigation evidence--discussed in paragraph 4.a of this ruling, supra. 

2~ Lloyd, 69 M.J. 95. 99 (C.A.A.F. 2010). 

25 Short, 50 M.J. 370, 372 (C.A.A.F. 1999). 
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Third, even assuming that the accused had (and other conditions), and even assuming 
that the accused's conditions were severe enough or of a type to influence his processes, 
there has been no evidence presented by the defense that could ever prevent the formation 

of specific intent to arouse or gratify sexual desire under the facts of this case. The defense had 
Dr.  on the stand, but she did not testify to this even being a possibility. Generalized 
testimony about .. dysregulation, emotional !ability, and risk-taking behaviors" is a far cry from 
stating that it is possible to have  so severely that one can engage in vaginal and anal 

sexual intercourse, on dozens of occasions, over a 3.5 year period and yet not be forming the 
specific intent to arouse or gratify sexual desire. Dr.  did not state this and the Cou1t 
has serious doubts that any competent psychologist would. Frankly, the defense theory does not 

even make logical sense. Someone with  might engage in more risky or thrill seeking 
behavior. Their inhibitions might be lowered. However, this just means that the person might 
seek out more sexual encounters, i.e. have a greater desire and less control to satisfy sexual urges 
rather than their intent for sexual gratification being outright eliminated. Fourth, the Cowt 

expects the ev idence in thi s case to show the opposite of the accused's inability to fo rm specific 

intent to gratify his sexual desires. This case is not about a one-time, manic episode of wanton 
sexual intercourse. It is about a 3.5 year, continuing relationship, with dozens of sexual 
encounters. The Court expects that there will be evidence of text messages, photographs, and 
videos displaying the accused 's specific intent to gratify hi s sexual desire for  Put simply, 

the Court is just not in possession of any evidence to conclude that this attempt to connect 
to specific intent under the facts of this case, is anything more than a fishing expedition by the 

defense. 

Finally, assuming arguendo that the defense had met its burden with respect to the first prong 
of the test for expe11 assistance, the defense has failed to establish that denial of expert assistance 
would result in a fundamentally unfair trial. The defense did not specifically identify any 

relevant matter that is beyond their ability to gather, prepare or present. If there are actual facts 
and circumstances that would point to the accused's lack of specific intent for sexual 

gratification while he was allegedly committing dozens of ove11 sexual acts with . over a 3.5 
year period, the defense is capable of finding those facts and presenting them at trial. The 
defense is not seeking assistance to grasp intricate and complex issues surrounding the facts and 
circumstances that gave rise to the alleged offenses; nor is the defense seeking to counter 

government experts or to challenge the Links of facts that only an expert could provide 
meaningful assistance in unraveling. As such, the defense failed to meet its burden as to the 
necessity of the requested expert consultant and that denial of the expe11 assistance would result 

in a fundamentally unfair trial. 26 

26 Of note, at the Article 39(a) session, the defense disclaimed that they were going to be putting on a Lack of 
Mental Responsibil ity (LMR) defense. The Court is not aware or any RCM 706 board having been conducted for 
the accused and has no evidence that one would be necessary. The defense disclaimed the need for an RCM 706 
board to explore the accused·s sanity or competency. Instead. the defense has focused on using the accused·s 
purported to attack the specific intent elements that the government must prove beyond a 
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c. The Victim's Suggestibility and Transference 

The defense seeks Dr.  assistance to explore ·'the highly complex field of overly 
suggestive interview techniques and the cognitive development of teenagers and sexual
transference" Def. Mot. at 6-7. According to the defense, she would review the evidence and 
assist in "preparing a very detailed cross-examination of the investigators and the complaining 
witness." Id. at 8. 

In this case, the defense has failed to meet its burden of establishing a reasonable probability 
that Dr.  is necessary, would be of assistance to the defense, and that denial of expe11 
assistance would result in a fundamentally unfair trial. First, the defense has not met its burden 
of establishing why the expert is needed. The defense has not even given the actual recorded 
interviews to the Court, much less pointed to any part of said interviews that were overly
suggestive. 27 To the contrary. the evidence that the Court does have, i.e. NCIS lAs reporting the 
victim· s interviews, seem thorough, organized, and relatively straightforward. The defense has 
presented no evidence that  's statements were the product of suggestive or flawed 
interviews, or other contaminating factors. 28 Dr.  did not testify that she had reviewed 
the recorded interviews and did not point the Court to any overly suggestive technique used by 
law enforcement. Further, Dr.  clearly testified that the primary risk of suggestion in 
children was found when the child is very young. Dr.  gave examples of  year old 
children being highly suggestible. Unlike a situation where a very young child revea ls sexual 
abuse in a fragmented manner,  was  years old and seemingly provided a clear 
statement of what had been occurring to her over the past 3.5 years. 29 Moreover, . was 
reporting a long and specific relationship with the accused filled with very specific patterns of 

reasonable doubt. In its written response and argument, the government claimed that the only way to attack specific 
intent would be by the defense putting on a partial LMR defense. This is incorrect. Notwithstanding RCM 
916(k)( I) and (2), evidence of a mental disease, defect, or condition (even short of insanity) is admiss ible if it is 
relevant to the elements of premeditation, specific intent, knowledge, or will fu lness. See, e.g. , Ellis v. Jacob, 26 
M.J. 90 (C.M.A. 1988); United States v. Berri, 33 M.J . 337 (C.M.A. 1991). So, the Court has not constrained its 
analysis of the defense's request for expert assistance to whether thi is an LMR case or not. If the defense would 
have demonstrated the necessity of expert assistance to help them develop an attack on specific intent, under the 
facts of this case and based on actual evidence, the Court would have granted that type of assistance. However, for 
all the forgoi ng reasons in this section, the defense has failed to do so. 

17 The defense has pointed to three (3) factors where there is a great risk of suggestion to a child interviewee. 
"These are repeatedly interviewing a child with suggestive tedmiques over a long period, telling the child that 
someone he or she considers to be an authority (i.e. a parent) said the event did happen, and asking the child to 
create mental images of an event that did not happen repeatedly." Def. Mot. at 7. There has been zero evidence 
provided to the Court of any of these factors in this case. 

18 During oral argument, the defense highlighted the following facts as evidence of potential issues with  
interviews: ( I)  age; (2) the fact that  was interviewed 3 times by NCIS; and (3) certain aspects of  
home life and personality, such as the victim "coming from a broken home, having a history of lying for secondary 
gain. and having a history of poor judgment." Thi s Court does not find any of these facts persuasive in support of 
the defense 's argument that expert assistance is necessary, and may actually support an opposite conclusion (e.g., 

 ·sage of at the time she was interviewed). 

19 The Court agrees with the government's assertio n that the need for an expert in child psychology to interpret and 
analyze a child 's behavior generally decreases as the child 's age increases. 
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life, many of which were in public and witnessed by others. This distinguishes this case from 
those cases involving complex issue such as victims in their tender years, inter-family abuse, 
long lapses between conduct and reporting, or other counterintuitive behavior. 

With respect to "transference'' or "cross-pol lination," the defense has also failed to show why 
the expe1t is needed. Much like the issue of suggestibility, the primary factor in determining 
whether a child victim will ·'transfer" one offense onto a different perpetrator is the age of the 
chi ld. Dr.  testified that the problem of cross-pollination is much worse in younger 
children. Again,  was  years old when she was interviewed by law enforcement for 
this case. There is no evidence that . was in anyway confused or misled when describing her 
3.5 year sexual relationship with the accused who she considered her boyfriend that she had been 
living with. Further, the events that the defense supposes could be ··transferred'' are completely 
different. Frankly, there is no similarity. They are separated in time, space, and relationship. 30 

It absolutely defies logic that a year old girl could have actually been having vaginal and 
anal intercourse with her  or  for 3.5 years and yet ··transferred .. those events onto 
the accused: or that . could be dredging up old memories from what her did 
to her and somehow morphing those into a story about what the accused did to her years later in 
a completely different context.  experiences with her have absolutely 
nothing to do with this case, in fact or in the potential for "transference.'' It is telling that Dr. 

 was not presented with the actual scenarios that the defense supposes could be 
··transferred' ' by  in this case. Dr.  did not state that ·'transference·· was likely or 
even possible under the particular facts of this case and the Comt has serious doubts that any 
competent psychologist would. 

Second, the defense has fa iled to meets its burden of establishing what Dr.  would do 
for the defense. The govemment is not, presumably, attempting to admit  out-of-cowt 
statements to NCIS at trial. Rather, the factfinder will have their own opportunity to hear and 
observe . testify, subject to cross examination, and can make their own credibility 
determination. The defense has not offered sufficient evidence to suggest that Dr.  
assistance is required to prepare for  in-court testimony. 31 

Finally, the defense has not established why they cannot gather and present evidence related 
to this topic on their own, or why denial of Dr.  will result in a fundamentally unfair 
trial. For one, the accused is represented by three competent and experienced defense counsel 
who have full access to the recordings and IAs of  statements, along with the ability to 
interview the other participants and observers. Specialized knowledge is not required to analyze 
the statements provided by the witnesses in this case. In addition,  statements to NCIS are 
not the linchpin of the government's case. As noted above, . , who is now an  year old 
adult, will be required to testify at trial, subject to cross-examination. Also, the Court expects 
there to be corroborating evidence in this case confirming the sexual relationship between the 

3° Compare Findings of Fact 2.b, 2.c, 2.d, and 2.e with Findings of Fact 2.i, 2.j, and 2.k. 

31 In fact, . has already testified in the first trial in this case and the accused 's civilian defense counsel 
presumably conducted that prior cross-examination. The defense has the full transcript of  prior testimony to 
use to prepare with. The defense is more than capable of comparing that to what . told NCIS and developing a 
cross-examination, to include any meaningful impeachment. 
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accused and . Much of this case is expected to be about the accused's knowledge of  
age at the time of the sexual activity, not whether . is malcing up the sexual activity out of 
whole cloth due to suggestion or transference. 

With respect to the theories of suggestibility and/or transference, this case seems to the Court 
to be very similar to an issue in United States v. Kelly. 32 1n that case, the trial Military Judge was 
affirmed when he denied in-court assistance by a defense urinalysis expert. One of the reasons 
that the trial Court in Kelly was affirmed was-although the defense sought to get assistance 
exploring supposed irregularities in the urinalysis that was conducted-the defense in that case 
could point to no actual iITegularities in the urinalysis which had been conducted. Therefore the 
requested assistance was not necessary. 33 Similarly, in this case, although the defense seeks 
assistance with suggestibi lity and/or transference generally, they have not pointed to any actual 
evidence of suggestibility or transference within the facts of this case. Without more, the 
defense has failed to meet its burden to show why Dr.  assistance is necessary or why 
denial would result in a fundamentally unfair trial. 

5. Ruling. The defense motion to order the production of an expert consultant in the field of 
forensic psychology is hereby DENIED. 

So ordered this 7th day of Jw1e, 2020. 

32 39 M.J. 235 (C.A.A.F. 1994). 

33 id. at 238. 

Lieutenant Colonel, U.S. Marine Corps 
Military Judge 
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NA VY-MARINE CORPS TRIAL JUDICIARY 
WESTERN JUDICIAL CIRCUIT 

UNITED STATES 

V. 

DEXTER K. KUNISHIGE 
SERGEANT 
U.S. MARINE CORPS 

) 
) GENERAL COURT-MARTIAL 
) 
) FINDINGS OF FACT, CONCLUSIONS OF LAW, 
) AND RULING 
) 
) (DEFENSE MOTION TO SUPPRESS ACCUSED'S 
) STATEMENTS) 
) 
) 25 JUNE 2020 
) 

1. Statement of the Case. The Defense moved this Court in AE XXX, pursuant to Rule for 
Court-Martial (RCM) 905(b)(3), Military Rule of Evidence (MRE) 304, MRE 305, and Article 
31 (b ), Uniform Code of Military Justice (UCMJ), to suppress statements that the accused made 
to First Sergeant (lstSgt)  on or about 29 and 30 November 2016 while lstSgt 

 was the accused's Company First Sergeant. The burden of proof is on the Government 
by a preponderance of the evidence to establish the admissibility of the statement. 1 

The Government filed AE XXXI in response to AE XXX. Although the Government 
acknowledges that the accused was not advised of his A1ticle 31 (b) rights by I stSgt  the 
Government opposes the suppression of the accused's statements because of the contention that 
the accused was not entitled to A1ticle 31 (b ), UCMJ protections under the circumstances of this 
case. 

At an Article 39(a), UCMJ session held on 16 June 2020, both parties offered oral argument. 
Neither side presented any additional evidence outside of the documentary evidence that 
accompanied their written filings. The accused did not testify. 2 

On 23 June 2020, the Comt emailed the paities a brief notice of ruling on this issue. The Court 
informed the parties that the Defense motion to suppress was DENIED. That notice of ruling is 
now supplemented below. 

2. Findings of Fact. In reaching my findings of fact and conclusions of law, I have considered all 
legal and competent evidence presented by the parties, reasonable inferences to be drawn from 
the evidence, allied papers and documents, and have resolved all issues of credibility. In doing 
so, I make the following findings of fact by a preponderance of the evidence: 

a. The accused is an active duty Sergeant in the United States Marine Corps. At the 
relevant time period for this issue, the accused was serving with 3rd Light Annored 

1 MRE 304(f)(6) and (7). 

2 An accused may testify for the limited purpose of offering testimony about the circumstances of the statements. 
MRE 304(f)(3). 
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US v. Kunishige: Ruling (Accused's Stalemelll) 

Reconnaissance Battalion (3d LAR), Marine Corps Air Ground Combat Center 
(MCAGCC), Twentynine Palms, California. 

b. The accused is charged with twelve (12) specifications in violation of Articles 92, 120, 
120b, 128, and 134, of the UCMJ. The charges contain allegations of sexual assault, 
sexual assault of a child, aggravated assault, possession of child pornography, solicitation 
of distribution of child pornography, obstruction of justice, and adultery. 

c. These charges stem from allegations made initially by  who was the accused ' s wife 
at the time of said allegations.  allegations were initially made in late 2016 and 
involved allegations of offenses against her and also allegations of sexual assault of a 
child,  

d. On 29 November 2016 at approximately 2100, the accused ' s then-wife, ., informed 
I stSgt  telephonically that the accused had been sexually and physically abusing 
her, and was having a sexual affair with an underage female,  1 stSgt  
confirmed the spelling of the underage female's name and told  that he would "very 
likely be contacting [her] in the morning," because he was going to "have to get written 
statements and such." 

e. lstSgt  was the accused' s Company First Sergeant, and thus in the accused 's 
chain-of-command. On the night in question, I stSgt was working late in his 
office at 3d LAR aboard MCAGCC, Twentynine Palms. 

f. lstSgt  did not know who  was, but could tell that she was distressed and 
bothered because the accused was "talking to another girl." 

g. . sent I stSgt  some screenshots from her cell phone in regards to the 
allegations against the accused. 

h. I stSgt  tried to call the accused, but he could not get in contact with the accused 
via phone. I stSgt  was calling the accused to find out his location. He was not 
calling the accused to question him. 

1. Later that same evening, . texted I stSgt  to say that the accused was not 
home; that he was "in his car, and he is expressing and that she did not 
know "where he is or where he's going." I stSgt  responded that he was trying to 
get a hold of the accused. lstSgt  asked . if she could track the accused using 
the accused' s phone' s GPS. When . said no, I stSgt told her to "try to keep 
[the accused] talking to you." 

J. At some point in the evening, . also called lstSgt  again. . told I stSgt 
 that the accused was having  was fearful for the 

accused's safety because he was driving around while feeling 

k. . informed I stSgt  that the accused was at a graveyard. 
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US v. Kunishige: Ruling (Accused's Statement) 

I. At some point during this telephonic interaction3 with , lstSgt  went to the 
3d LAR barracks to see if he could locate the accused. The accused was not in his 
barracks room. 

m. I stSgt  used his cell phone to search for the location of graveyards in the nearby 
area and then got in his vehicle to drive off base and look for the accused at said 
graveyards. 

n. 1 stSgt  felt that this was a serious situation where the accused could be in danger 
o

o. As I stSgt  was driving off base to search local graveyards for the accused, he 
called 911 to report the situation with the accused. 1 stSgt  told the authorities4 

what he had learned from . regarding the accused having  the 
information about the accused potentially being at a local graveyard, a desc1iption of the 
accused, and a description of the accused's vehicle. 

p. 1 stSgt  did not rep011 anything to authorities about the accused being suspected 
of a crime or a military offense. 

q. The local authorities assisted in the search for the accused by sweeping local graveyards. 

r. While 1 stSgt  was driving around looking for the accused, he continued to try to 
call the accused's cell phone. 

s. At some point, the accused finally answered I stSgt  calls. The accused stated 
that he "had screwed up and that it is all downhill from here,'" or words to that effect. 

t. I stSgt  told the accused that he was not concerned about what was happening 
between him and his wife. Rather, 1 stSgt  main concern was getting the 
accused back to MCAGCC safely. The accused told 1 stSgt  that he was 
somewhere near Needles, California. 

u. During the conversation on the phone, I stSgt  did not mention any potential 
crime that the accused may have committed. lstSgt  only spoke to the accused 
about his safety. 

3 It is not perfectly clear to the Court whether some of this telephonic interaction was via voice calls or via text 
messaging. However, this distinction is irrelevant. The relevant point is that I stSgt  and . were 
communicating about the accused's whereabouts and the fact that he had expressed a desire to harm himself. 

4 It appears that I stSgt  was in communication with San Bernardino County ShetTiffs Officers. San 
Bernardino County is the county in California where MCAGCC, Twentynine Palms is located. 
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US v. Kunishige: Ruling {Accused 's Statement) 

v. 1 stSgt  has been trained in
He applied this training during his interaction5 with the accused on the night in 

question. 

w. After the phone conversation with the accused, lstSgt  called off the search for 
the accused and went back to MCAGCC to wait for the accused to come back. 

x. Also, at some point in the night, 1 stSgt  was texting with the accused about the 
situation. lstSgt  told the accused, "[p]lease man talk to me," and "I just want to 
help work through the issue." The accused told lstSgt  that he was "going to lose 
my career, my wife, son. There ' s nothing else to work though. We cant [sic] just sweep 
this under the rug." lstSgt  responded, asking to meet the accused somewhere 
and offered to help, saying, "Please give me that opportunity." 

y. The accused replied that he faces losing everything. I stSgt  responded, "That ' s 
not what matters right now. I need to make sure you're good mentally. This isn't 
something to give up on." When the accused said that he knew the outcome, 1 stSgt 

 replied , "  The accused said, "I'm 
screwed either way. If I come back, we talk, then I  next morning I 
get read my rights and I' ll be facing cou1t-martial. CID gets involved, right?" 1 stSgt 

 stated, "That's not the case at this time. I'm just trying to understand all of this 
at the moment. I need you to help me understand this." 

z. When lstSgt  later checked in with the accused, asking, "You feeling tired or 
anything?" the accused responded, "I ' m going to the brig, aren ' t I?" lstSgt  
responded, "Neither of us know that brother. Stop assuming things. There 's no facts or 
valid evidence of any sort." When the accused said he was "about 95% sure" he's going 
to jail, I stSgt  replied, "J can ' t agree with you on that brother." 

aa. When the accused talked about needing a good lawyer, 1 stSgt  replied, " We can 
worry about that when the time comes. Right now the focus is on getting you back here 
safely." 

bb. Later, when the accused again brought up likely going to the brig if he returned to 
MCAGCC, I stSgt  replied, "That' s not where it leads to man. 1 really need you 
to come back. What's staying gonna [sic] do, but make it worse?" 

cc. Eventually, 1 stSgt  convinced the accused to return to base safely. He met the 
accused near the base gate, and talked with him for approximately ten minutes. 

dd. Although at this point 1 stSgt  perceived that the accused was still worried about 
the potential crimes that he may have committed, 1 stSgt reassured the accused 
that he was not concerned by any accusations, but only cared about the accused ' s safety. 

; It is not perfectly clear to the Court whether some of this telephonic interaction was via voice calls or via text 
messaging. However, this distinction is irrelevant. The relevant point is that lstSgt  and the accused were 
communicating about the accused ' s whereabouts, the fact that he had expressed a desire to harm himself, and the 
fact that lstSgt  wanted the accused to come back to MCAGCC, Twentynine Palms. 
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US v. Kunishige: Ruling (Accused 's Statement) 

Further, 1 stSgt  never asked the accused any follow-on questions about the 
accusations. 

ee. After I stSgt  determined that the accused felt good enough to drive his own car 
back onto base, the accused and 1 stSgt  both drove their own vehicles back 
through the MCAGCC gate and to the base hospital. The purpose of going to the hospital 
was to get the accused help with his

ff. I stSgt  accompanied the accused into the hospital and remained with him while 
he checked in with a

gg. When the accused was taken back to be seen by the medical professionals, I stSgt 
 waited in the lobby of the hospital. A PMO officer arrived to take a statement 

from 1 stSgt  about the incident from the night before regarding the accused. 
I stSgt  only gave the PMO officer information about the accused 's

He did not give the PMO officer any information about the accusations against 
the accused. 

hh. At some point while at the hospital, the doctor who was treating the accused came out to 
the lobby and asked I stSgt  to come back and sit with the accused. While alone 
in the doctor's office, I stSgt  and the accused only made small talk. They did not 
discuss any of the accusations against the accused or even his recent

11. During this entire incident, 1 stSgt  had been keeping the 3d LAR Commanding 
Officer (CO) app1ised of the situation. I stSgt  briefly informed the CO about 

 allegations. 

JJ. 1 stSgt  never had an official role as an investigator in the case against the 
accused. I stSgt  never interviewed anyone or collected statements in this case. 

kk. During the entire incident on 29 and 30 November 2016, I stSgt  concern was 
only the accused's safe return to MCAGCC, Twentynine Palms. 

3. Principles of Law. 

a. Admissions and Article 31(b), UCMJ. 

(1) Article 31 (b ), UCMJ conunands that "[ n Jo person subject to this chapter may 
interrogate, or request any statement from an accused or a person suspected of an 
offense without first infom1ing him of the nature of the accusation and advising 
him that he does not have to make any statement regarding the offense of which 
he is accused or suspected and that any statements may be used as evidence 
against him in a trial by court-martial." 

(2) Article 31 (b ), UCMJ contains four textual predicates: "warnings are required 
when (I) a person subject to the UCMJ, (2) interrogates or requests any statement, 
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US v. Kunishige: Ruling (Accused 's Sraremem) 

(3) from an accused or person suspected of an offense, and (4) the statements 
regard the offense of which the person questioned is accused or suspected."6 

(3) The Court of Appeals for the Armed Forces (CAAF) has long held that "were 
these textual predicates applied literally, Article 31 (b) would potentially have a 
comprehensive and unintended reach into all aspects of military life and 
mission." 7 Thus, because the "mandatory exclusion of statements taken in 
violation of Article 3 l(b), UCMJ, is a severe remedy, this Court has interpreted 
' the second textual predicates - interrogation and the taking of ' any' statement -
in context, and in a manner consistent with Congress' intent that the article protect 
the constitutional 1ight against self-incrimination." 8 

( 4) "Under Article 31 (b )'s second requirement, rights warnings are required if ' the 
person conducting the questioning is participating in an official law enforcement 
or disciplinary investigation or inquiry,' as opposed to having a personal 
motivation for the inquiry." 9 This " is determined by ' assessing all the facts and 
circumstances at the time of the interview to dete1mine whether the military 
questioner was acting or could reasonably be considered to be acting in an official 
law-enforcement or disciplinary capacity. "' 10 "Whether the questioner should be 
considered to be performing [in such a capacity] is determined by ' assessing all 
the facts and circumstances at the time of the interview .... "' 11 

(5) Where the "questioner is not acting in a law enforcement or disciplinary capacity, 
rights warnings are generally not required . ... " 12 However, the CAAF "has 
repeatedly cautioned that as a general matter, 'questioning by a military superior 
in the chain of command ' will normally be presumed to be for disciplinary 
purposes ' ." 13 However, this "presumption is not conclusive." 14 

6 United States v. Jones, 73 M.J. 357, 361 (C.A.A.F. 2014) (quoting United States v. Cohen, 63 M.J . 45 , 49 
(C.A.A.F. 2006)) . 

7 Jones, 73 M.J. at 361 (quoting Cohen, 63 M.J . at 49 which discusses United States v. Gibson, 3 C.M.A. 746, 14 
C.M.R. 164 (1954)) . 

9 Id . (quoting United States v. Swift, 53 M.J . 439,446 (C.A.A.F. 2000)). 

10 Id. (quoting Cohen, 63 M.J. at 50). 

11 Cohen, 63 M.J. at 49. 

i2 Id . 

13 Id . at 50 (quoting Swift, 53 M.J . at 446). 

14 Swift, 53 M.J. at 446. See United States v. Pittman, 36 M.J. 404, 407 n. 7 (C.M.A. 1993) ("However, this 
presumption is not so broad or inflexible as to preclude a limited exception where clearly justified."). 
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(6) Regarding Article 31 (b) ' s "third textual predicate, this Court applies an objective 
test. 'Whether a person is a suspect is an objective question that 'is answered by 
considering all the facts and circumstances at the time of the interview to 
determine whether the military questioner believed or reasonably should have 
believed that the servicemember committed an offense' ."' 15 The objective test is 
to be considered from the perspective of a reasonable person. 16 

(7) Military Rule of Evidence 304(a) bars an " involuntary" statement of the accused 
except in limited circumstances. 17 An "involuntary" statement is one obtained " in 
violation of the self-incrimination privilege or Due Process Clause of the Fifth 
Amendment to the United States Constitution, Article 31, or through the use of 
coercion, unlawful influence, or unlawful inducement." 18 

(8) An "admission" "means a self-incriminating statement falling short of an 
acknowledgment of guilt, even if it was intended by its maker to be 
exculpatory." 19 

(9) An admission of the accused "may be considered as evidence against the accused 
on the question of guilt or innocence only if independent evidence, either direct or 
circumstantial, has been admitted into evidence that would tend to establish the 
trustworthiness of the admission ... . "20 ( emphasis added). 

(I 0) To "interrogate" means to question in a formal or informal manner 
whereby "an incriminating response either is sought or is a reasonable 
consequence of such questioning.''21 

4. Analysis. 

a. 1 stSgt  is a person subject to the UCMJ and, on the night in question, he had 
received a report from . about the accused's alleged misconduct. Thus, the accused 

15 Cohen, 63 M.J. at 50 (quoting Swift, 53 M.J. at 446). 

16 See Swift, 53 M.J . at 448 ("Under the circumstances of this case, we find that a reasonable person would have 
considered appellant a suspect, requiring a rights warning." ). 

17 MRE 304(e) allows an " involuntary" statement of the accused to be used to impeach by contradiction the in-court 
testimony of the accused and in a later prosecution for perjury, false swearing, or false official statement. See also, 
Article 3 l(d), UCMJ. 

18 MRE 304(a)(l)(A). 

19 MRE 304(a)(l)(C). 

20 MRE 304(c)(l). 

21 MRE 305(b)(2). 
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was a "suspect" for the purposes of Article 31 (b) UCMJ. Therefore, the first and third 
textual predicates of Article 31 (b) are met here. 

b. However, the key issue is whether 1 stSgt  was acting in a law enforcement or 
disciplinary capacity when speaking with the accused on or about 29 and 30 November 
2016. Further, did I stSgt  ever "interrogate" the accused or even request a 
statement from him? The defense' s motion completely fails on the second textual 
predicate of Article 31 (b ). 

c. The Defense asserts that 1 stSgt  was the " initial principal investigator" 22 in the 
accused ' s case. Further the Defense heavily relies on the "strong presumption' ' 23 that 
Article 3 l(b) applies to situations where a military senior questions a subordinate. 
However, this viewpoint is completely refuted by the evidence presented by the 
Government. 

d. Determining whether 1 stSgt  was acting in an official disciplinary capacity 
requires the Court to examine all "the facts and circumstances at the time of the interview 
to determine whether [he] was acting or could reasonably be considered to be acting in an 
official ... disciplinary capacity."24 When looking at all of the facts and circumstances, 
the Court concludes that lstSgt  was not acting in a law enforcement or 
disciplinary capacity on the night in question. To the contrary l stSgt  was acting 
in an operational capacity to preserve unit welfare by preventing the accused ' s  
The Court finds that I stSgt was communicating with the accused for the sole 
purpose of helping the accused return to MCAGCC safely and no other reason, 
disciplinary or otherwise. 1 stSgt  was not on a quest for evidence or 
incriminating statements. 

e. All of lstSgt  actions on the night of29 November 2016 indicate that he was 
only concerned for the accused 's wellbeing. He was not acting as the " initial principal 
investigator'· as the defense suggests. The defense 's reliance on the facts that 1 stSgt 

confirmed the spelling of  name with . and that he told . he may 
have to call her back the next day ·'to get written statements and such" is a complete ·'red 
heJTing. '25 Taking down a name coJTectly and making a comment about calling someone 
back and getting more info1mation are just what any diligent Marine Staff 
Noncommissioned Officer (SNCO) would say when receiving an initial report like the 
one . made on 29 November 2016. In no way did these conunents now convert 
l stSgt  into the "initial principal investigator." Even before lstSgt  was 
informed about the accused 's and he only knew about the accused ' s 
alleged misconduct-there is no evidence to suggest that 1 stSgt  was going to 

22 AE XXX at 5. 

23 Id . 

24 Swift, 53 M.J. at 446. 

25 A "red herring" i ometh.ing that misleads or di tract from a relevant or important question. ~e 
https://en. wi kipedia.org/wi ki/Red _herring. 
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call the accused to question him about the allegations. He only mentioned that there 
might be some follow-up with . the next day, whoever were to conduct that follow
up. 

f. Next, right when 1 stSgt  was informed about that accused ' s he 
began a diligent personal search for the accused. I stSgt  went to the accused 's 
barracks room; he asked . to track the accused with GPS; when told that the accused 
may be at a graveyard, he conducted a personal search to locate nearby graveyards; he 
drove off base in his own vehicle to see if he could find the accused· and he called 911 to 
get local authorities involved in the search. All of this points to a diligent leader, just 
trying to track down his Marine in order to keep him safe. 

g. Further, when 1 stSgt  sought help from local authorities to track down the 
accused, he did not tell them about the allegations of misconduct. He only told them 
about the accused ' s where the accused might be, and a description of 
the accused and his car. When the accused did return to MCAGCC, 1 stSgt  took 
the accused He did not take the 
accused to NCIS or PMO. 1 stSgt  remained with the accused at the hospital 
while the accused was being treated, even keeping the accused company when the doctor 
was finished talking to the accused. Even when I stSgt  needed to give a 
statement about the events of 29 and 30 November 2016 to a PMO Officer who had 
arrived at the hospital he just reported the accused , not as a 
suspect of criminal allegations. 

h. Finally, the Court has to look no further than the actual communications between lstSgt 
 and the accused to see that I stSgt  was not acting in a law enforcement 

or disciplinary capacity. It is the accu ed who voluntarily keeps trying to turn the 
conversation towards the allegations against him. lstSgt  is the one who 
continually turns the conversation away from that topic and repeatedly focuses on the 
accused ' s location, health, safety, and/or wellbeing. If lstSgt  were trying to 
interrogate or gather evidence from the accused, he was certainly doing a poor job! It is 
the accused who actually seems like he wants to admit to something incriminating, but 
I stSgt  just doesn't want to discuss the allegations . 1 stSgt  was just 
trying to convince his Marine to not hurt himself and to come back to MCAGCC safely. 26 

i. It is not reasonable to look at all of the facts and circumstances and conclude that 1 stSgt 
 was acting in a law enforcement or disciplinary capacity. The Court adopts the 

Government ' s analysis and comparison to U.S. v. Loukas 27 on page 7-8 of AE XXXI. In 
Loukas, the accused had ingested cocaine the night before he was to serve as an air 
crewman onboard an Air Force C-130 transport plane. The next day, during the aircraft s 
mission, the accused began acting strangely and having in-flight hallucinations. This led 
to another air crewman, a military superior, asking Loukas,' What are you on?" or words 
to that effect. Loukas responded by admitting that he had used cocaine the night before 

26 See Finding of Fact "v," p. 4, supra. 

17 29 M.J . 385 (C.A.A.F. 1990). 
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the mission. In holding that Article 31 (b) rights were not required in that situation, the 
Loukas court held: "In the case before us, [the questioner] was the crew chief of an 
operational military aircraft who was . .. responsible for the plane's safety and that of its 
crew, including the accused, his military subordinate. In addition, his questioning of the 
accused was limited to that required to fulfill his operational responsibilities, and there 
was no evidence suggesting his inquiries were designed to evade constitutional or coda! 
rights. Finally, the unquestionable urgency of the threat and the immediacy of the crew 
chiefs response underscore the legitimate operational nature of his queries." 28 

J. Similarly, in this case, 1 stSgt  was responsible for the accused's safety and that 
responsibility required him to speak with the accused on this occasion. Just because the 
accused was a military subordinate, did not automatically require lstSgt  to 
administer Article 31 (b) rights. Further, the questioning from 1 stSgt  in this case 
was even less direct with respect to misconduct than the questioning that took place in 
Loukas. 29 There is no evidence in this case that lstSgt  was trying to "to evade 
constitutional or coda! rights."30 "Finally, the unquestionable urgency of the threat [of 
the accused's potential  and the immediacy of[lstSgt ] response 
underscore the legitimate operational nature of his queries." 31 

k. This Court acknowledges the CAAF's caution that questioning by a military superior in 
the chain of command is n01mally presumed to be for a disciplinary purpose. The CAAF 
has also acknowledged that the presumption is not conclusive and thus it may be 
rebutted. In this case, this Court finds that the evidence offered by the Government has 
rebutted the presumption. When viewed objectively and considering the totality of the 
circumstances, it is clear to see that lstSgt  could not reasonably be seen to be 
acting in a law enforcement or disciplinary capacity. l stSgt  was acting like a 
good Marine SNCO, concerned about his Marine's welfare and safety. 

1. Aside from the fact that l stSgt  was not acting in a law enforcement or 
disciplinary capacity, he did not even "interrogate" or request a statement from the 
accused. Under MRE 305(b)(2), an " interrogation" means any formal or informal 
questioning in which an incriminating response is sought or is a reasonable consequence 
of such questioning. As the Government points out on page 9 of AE XXXI, 1 stSgt 

 barely even questioned the accused at all , much less in a disciplinary fashion. 
Fm1her, the four questions that l stSgt  did ask have nothing to do with the 
accusations that . made against the accused. An "interrogation" requires questioning 
seeking an incriminating response or questioning where an incriminating response is 

28 Id. at 389 (internal citations omitted). 

29 Compare questions such as "Can I meet you somewhere?" and "You feeling tired or anything?" from this case 
with the question "What are you on?" from the Loukas case. 

30 Id. 

31 Id. 
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likely. 1 stSgt  did not employ either of these types of questions when 
communicating with the accused. 

m. Finally, the fourth textual predicate of Article 31 (b ), also fails because the statements of 
the accused did not "regard the offense of which the person questioned is accused or 
suspected." This issue really goes back to the fact that 1 stSgt  did not even really 
question the accused at all, much less about the accusations made by  Therefore, 
whatever responses the accused made that could be viewed as inculpatory were 
volunteered by the accused. The accused 's admissions were not the product oflaw 
enforcement or disciplinary questioning by 1 stSgt  In fact, in every instance 
where the accused brought up the allegations or the possible consequences, 1 stSgt 

 changed the topic and told the accused that those issues did not matter right 
now-only the accused 's safety mattered. 

5. Conclusions of Law. 

a. The accused's statements to his Company First Sergeant on or about 29 and 30 
November 2016 were not "involuntary" under MRE 304(a)(l ){A) because they were not 
taken in violation of Article 31, UCMJ. 

b. lstSgt  was not acting in a law enforcement or disciplinary capacity and could 
not be reasonably seen as acting such, even though he was senior in rank to the accused 
and was speaking to him in an official capacity. 

c. I stSgt  did not "interrogate'' the accused because, although he may have 
suspected him of some offense, he did not question him about said offense. On 29 and 30 
November 2016, 1 stSgt solely sought to protect the health and safety of the 
accused and thus his limited questions to the accused did not seek any incriminating 
responses. 

d. The accused's verbal and text message statements to his Company First Sergeant on or 
about 29 and 30 November 2016 are admissible to the extent they are otherwise 
admissible pursuant to the MRE. 

6. Ruling. The Defense motion to suppress statements of the accused made to 1 stSgt  
his Company First Sergeant, on or about 29 and 30 November 2016 [AE XXX] is DENIED. 

So ordered this 25th day of June, 2020. 

P. NORMAN\~ 
Lieutenant Colonel 
U.S. Ma1ine Corps 
Military Judge 
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) 
) 

DEFENSE MOTION TO DISMISS FOR 
SPEEDY TRIAL VIOLATIONS 

COURT'S FINDINGS OF FACT, 
CONCLUSIONS OF LAW 

AND RULING 

1. Nature of Ruling. The defense moved the Court, pursuant to Rule for Courts-Martial 

(R.C.M.) 707, and Article 10, UCMJ, to dismiss the charges and all specifications thereunder due 

to alleged violations of the accused ' s right to a speedy trial. 1 The government opposed the 

defense motion. 2 The motion was litigated at an Article 39(a) session on 16 June 2020. On 25 

June 2020, the Court gave the parties a brief notice of ruling via email. That notice is now 

supplemented by this written ruling. Upon consideration of the defense motion, the government 

response, and the evidence and arguments presented by counsel, the court makes the following 

findings of fact and conclusions of law. 

2. Findings of Fact: 

a. The accused was originally charged with one (1) specification of violating Article 81 , 

UCMJ, conspiracy; two (2) specifications of violating Article 92, UCMJ, violating a 

lawful order; two (2) specifications of violating Article 120, UCMJ, rape and sexual 

assault; seven (7) specifications of violating Article 120b, UCMJ, rape and sexual assault 

of a child; six (6) specifications of Article 128, UCMJ, assault; and six (6) specifications 

of violating Article 134, UCMJ, for obstruction of justice, adultery, kidnapping, 

1 The defense's written motion is Appellate Exhibit (AE) XL. 

2 The government's written response is AE XL!. 
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knowingly receiving, possessing, and viewing child pornography, and soliciting the 

distribution of child pornography. 

b. I December 2016 - NCIS interviewed ., the accused's then-wife, regarding reported 

domestic violence and sexual assault committed on her by the accused. During the 

interview . discloses to NCIS that her  had been in a sexual relationship for 

2-3 years with a  year old girl,  .. 

c. 6 December 2016 - NCIS interviews the accused who denies having a sexual relationship 

with  

d. 10 December 2016 - NCIS interviewed  and she reported that she had been in an 

ongoing sexual relationship with the accused since she was  years old. 

e. 10 December 2016- NCIS interviews  

f. 14 December 2016 - NCIS interviews 151 , regarding  initial report to 

the command and his text message exchange with the accused. 

g. 14 December 2016 - The accused is placed into confinement because of an alleged 

violation of his MPO and the alleged sexual relationship with  

h. 19 December 2016-The accused was released from pretrial confinement by IRO and 

placed on prettial restriction. 

1. 21 December2016 -  reinterviewed byNCIS. 

J. 23 December 2016- NCIS interviews Ms.  

k. 23 December 2016 - NCIS interviews Mr. 

I. 29 December 2016 -  reinterviewed by NCIS. 

,  

m. 4 January 2017 - Command Authorized Search and Seizure (CASS) of the accused's 

vehicle conducted and cell phone seized. 

n. 6 January 2017 - NCIS interviews Ms.  
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o. 9 January 2017 - Original Charges I - IV are preferred. 

p. 11 Jan 2017 - Search of the accused's phone conducted resulting in evidence of an MPO 

violation. 

q. 11 January 2017 - Accused placed back in pretrial confinement for allegedly violating 

the MPO. 

r. 13 January 2017 - NCIS interviews additional  

s. 18 January 2017 - IRO hearing completed and accused retained in pretrial confinement. 

t. 19 January 2017 -Trial Counsel discusses case with NCIS Special Agents and reviews 

extraction of accused' s cell phone. 

u. 24 January 2017 - Commanding General (CG), 1st Marine Division, the convening 

authority, appoints Major  as the preliminary hearing officer (PHO) and 

orders an Article 32 hearing to be conducted on 6 February 2017. In the appointment 

letter, the convening authority specifically allows Major  to grant a continuance of 

up to 30 days for good cause. 

v. 30 January 2017 - The trial counsel originally requested a continuance to hold the Article 

32 hearing on 21 February, but the request is changed to 17 February 2017 due to a 

defense medical appointment. Major  approves the request for an 11-day 

continuance. 

w. 15 February 2017 - The defense requests an additional continuance of the Article 32 

hearing until 17 March 20 I 7 because Mr. Stackhouse was recently hired and has conflicts 

until that date. Major  approves a 19-day continuance until 8 March 2017 because 

that is the limit of the delay he is authorized to approve by the convening authority and 

recommends the convening authority grant additional delay until 17 March 2017. The 
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defense explicitly consents that the requested delay is excludable delay for all speedy trial 

purposes. 

x. 23 February 2017 - The convening authority grants the defense's request for 9 additional 

days to prepare from 8 March 2017 until 17 March 2017. 

y. 23 February 2017 - Trial Counsel execute a site visit to Las Vegas, Nevada and conduct 

interviews with  and members of  

z. 24 February 2017 - Trial Counsel interviews . and visits Nellis Air Force Base as 

a potential location for this court-mai1ial. 

aa. 8 March 2017 - Trial Counsel informs the defense additional charges will be presented to 

the pretrial hearing officer for a recommendation. 

bb. 16 March 2017 - Defense waives the Article 32 hearing regarding the original charged 

offenses, i.e. the first charge sheet in this case. Trial Counsel informs defense that, unless 

the accused's waiver of the Article 32 hearing also applies to the potential additional 

charges, then the government would desire to just hold the actual hearing so that the 

potential additional charges could be presented to the PHO for comment. The defense 

informs the government that the accused ' s At1icle 32 waiver only applies to the cuITently 

preferred charges, i.e. the first charge sheet in this case. Based on this, the Trial Counsel 

moves to reschedule the hearing. 

cc. 17 March 2017 -Additional Charges I - IV prefeITed, i.e. the second charge sheet in this 

case. 

dd. 23 March 2017 - Convening Authority issues an addendum Article 32 appointment letter 

to encompass the additional charges, authorizes continuances up to 30 days, and directs 

the Article 32 to be held on 30 March 2017. 

ee. 31 March 2017 - Article 32 hearing held. 
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ff. 4 Ap1il 2017 - The government requests to provide additional evidence regarding 

Specification I of Additional Charge IV. The defense objects to consideration of said 

evidence without reopening the Article 32 hearing and indicates they are not available 

until the following week. 

gg. 6 April 2017 - PHO directs the Article 32 hearing be reopened on either 12 or 14 April 

2017. 

hh. 12 April 2017 - Article 32 reopened. Defense requests an opportunity to submit matters 

by 17 April 2017. No additional matters ever submitted by defense. 

11. 17 April 2017 - Government discovers evidence of additional misconduct and Additional 

Charges V and VI are preferred, i.e. the third charge sheet in this case. 

JJ . 20 April 2017 - Convening Authority issues a second addendum Article 32 appointment 

letter directing the Article 32 hearing be reopened on 21 April 2017 to consider the 

recently preferred charges and grants the PHO the authority to grant continuances of up 

to 7 days. 

kk. 21 April 2017 - Article 32 reopened. The defense requested until 25 April 2017 to 

submit comments. No additional matters ever submitted by defense. 

11. 28 April 2017 - PHO submits two Article 32 reports to Convening Authority covering all 

charges preferred in this case. 

nun. 2 May 2017 - SJA provides Article 34 advice to the Convening Authority. All 

charges are referred to a general court-martial by the Convening Authority. 

nn. 4 May 2017- The accused served with all charges. 

oo. 8 May 2017 - The accused is arraigned. 

pp. At no point during the first trial or during this rehearing did the accused ever request a 

speedy trial. 
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3. Discussion and Conclusions of Law. There are three primary sources oflaw relevant to an 

accused's right to a speedy trial. First, the Sixth Amendment to the U.S. Constitution provides 

that "the accused shall enjoy the right to a speedy and public tiial ... " U.S. CONST. amend. VI. 

Second, R.C.M. 707 requires that an accused be brought to trial within 120 days after the earlier 

of either: 1) preferral of charges or 2) the imposition of restraint under R.C.M. 304( a)(2)-{ 4). 

And third, Article 10, UCMJ provides, in pertinent part, "When a person subject this chapter is 

ordered into anest or confinement before trial, immediate steps shall be taken to inform the 

person of the specific offense of which the person is accused; and to try the person or to dismiss 

the charges and release the person." The defense does not allege a Sixth Amendment violation, 

so the court will discuss the other two sources. 

a. R.C.M. 707. 

R.C.M. 707(a) provides for a 120-day speedy-trial rule requiring the government to bring 

the accused to trial within 120 days. The inception of the 120-day period is on the earlier date of 

preferral of charges or imposition of restraint under R.C.M. 304(a)(2)-(4). R.C.M. 707(b)(1) 

defines "brought to trial" as the day of arraigrunent. R.C.M. 707(c) specifically excludes certain 

events from the speedy trial calculation including, "[a]II other pretrial delays approved by a 

military judge or the convening authority." It does not matter whether the delay is requested by 

the government or the defense and the delay can be granted by an Article 32 hearing officer if 

delegated by the convening authority as explained in Lazauskas. 

[T]he current version of R.C.M. 707 focuses on whether a period of time is 
excludable because a delay has been granted, which is in contrast to the prior 
version that focused on a determination as to which party was responsible for the 
delay. Under R.C.M. 707(c), all pretrial delays approved by the convening 
authority are excludable so long as approving them was not an abuse of the 
convening autho1ity's discretion. It does not matter which party is responsible. 

COURT RULING - DEFENSE MOTION TO DISMISS (SPEEDY TRIAL) - 6 
APPELLA r1; EXH1s1r Lx vu, 
PAGE ~ Of-l~L-f ~ ~ -



Thus, when an investigating officer has been delegated authority to grant delays, 
the period covered by the delay is excludable from the 120-day period under 
R.C.M. 707. If the issue of speedy trial under R.C.M. 707 is raised before the 
military judge at trial, the issue is not which party is responsible for the delay but 
whether the decision of the officer granting the delay was an abuse of discretion. 

United States v. Lazauskas, 62 M.J. 39, 41 (C.A.A.F. 2005). 

The accused was confined on 14 December 2016 and remained either on restiiction or in 

confinement until his anaignment on 8 May 2017 resulting in 145 days elapsing between the 

initial imposition of pretrial confinement and the arraignment. 

The convening authority appointed an Article 32 Preliminary Hearing Officer (PHO) on 

24 January 2017 and ordered that an A11icle 32 hearing be conducted on 6 February 2017. In the 

appointment letter, the convening authority specifically authorized the PHO to grant a 

continuance from "either paiiy up to 30 days beyond 6 February 2017.'' When communicating 

about the date for the Article 32 hearing, trial counsel, defense counsel, and the PHO initially 

agreed upon a hearing date of 17 February 2017: a continuance of 11 days. This continuance 

from what the convening authority had ordered accounted for the various schedules of the PHO, 

the trial counsel, and the defense counsel. After the PHO and the pa11ies set the initial hearing 

date of 17 February 2017, the accused hired Mr. Stackhouse, who was not available on 17 

February 2017; so the defense requested a continuance until 17 March 2017 when Mr. 

Stackhouse would be available. 3 Consistent with his autho1ity in the appointment letter, the 

PHO approved a continuance until 8 March 2017 (a continuance of 19 days) and referred the 

remainder of the request to the convening authority for approval. On 23 February 2017, the 

convening authority specifically approved a continuance from 8 March 2017 until 17 March 

2017: a continuance of 9 days. 

3 The defense continuance request out to 17 March 2017 was actually broken into two parts: (I) a continuance 
request from 17 February 2017 to 8 March 201 7 that, per the appointing Jetter, could be approved by the PHO, and 
(2) a continuance request from 8 March 20 I 7 to 17 March 20 17 that, per the appointing letter, could only be 
approved by the convening authority. 
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In total, the Court finds that the convening authority properly granted a continuance of 9 

days and the PHO granted a total continuance of 30 days. Since neither party alleges that the 

PHO or the convening authority abused their discretion in granting these continuances, the Court 

finds that continuances were reasonable and 39 days should be excluded from the R.C.M . 707 

clock, bringing the clock down to l 06 days elapsing between the initial confinement and the date 

the accused was arraigned. Even if one were to dispute that the initial continuance of 1 l days 

(from 6 February 2017 to 17 February 2017) was somehow not an authorized delay, the R.C.M. 

707 clock would still just be at 11 7 on the day of arraignment, thus still not being a speedy trial 

violation. 4 Accordingly the Court finds that the government did not violate R.C.M. 707 and the 

defense's motion to dismiss for a violation of R.C.M. 707 is hereby DENIED. 

Of note, the defense has also tried to draw some distinction between the various charges 

in this case with respect to speedy trial calculations. The defense claimed that there were 

multiple speedy tiial clocks running and delay should only be excluded from some charges ' 

speedy trial clock and not from other charges' speedy trial clocks. First, the defense offers 

absolutely no binding authority for this nuanced proposition. The Court is aware of nothing to 

support the idea that excludable delay that has been approp1iately granted under R.C.M. 707(c) is 

somehO\ bifurcated between charges with different preferral dates. Second, the defense ' s 

position is illogical and seemingly contradicted by R.C.M. 707 itself. The defense cites to 

R.C.M. 707(b)(2) which states " [w]hen charges are preferred at different times, accountability 

for each charge shall be determined from the appropriate date under [R.C.M. 707(a)} for that 

4 At the Article 39(a) session, the defense argued that "counsel working out their schedules and availability to set the 
initial date of the hearing should not be considered excludable delay," or words to that effect. The defense offered 
no authority for this position and this Court ex pre sly rejects it. In thi case, it is crystal clear that the convening 
authority ordered the preliminary hearing to take place on 6 February 2017. Yet, the hearing wa initially scheduled 
by the PHO pursuant to his authority in the appointing letter to take place on 17 February 2017. This can only be 
seen as a continuance of the ordered date by the PHO, and accounting for counsel s schedules during an I I -day time 
period is certainly not an abu e of discretion- which is the only que tion when determining whether pretrial delay i 
excludable or not. 
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charge." 5 The defense claims this somehow means that different speedy trial clocks should have 

different excludable delay applied. The defense is incorrect. All R.C.M. 707(b)(2) is talking 

about is how to calculate when a particular charge 's speedy trial clock begins, not what is 

excluded from that clock. R.C.M. 707(b )(2) essentially acknowledges that a speedy trial clock 

started by preferral only would actually be shorter than a speedy trial clock started by an earlier 

preferral in the same case. R.C.M . 707(b)(2), in fact, say when there are different preferral 

dates, one just goes back to the conditions set by R.C.M. 707(a)-for each charge- to determine 

when the speedy t1ial clock started for each charge. Under R.C.M. 707(a), that would be either 

(I) the various preferrals of different charges or (2) the imposition of restraint under R.C .M. 304. 

In this case, since the speedy trial clocks for the various charges were all started by the same 

event- imposition of restraint under R.C.M. 304-all of the clocks in this case are identical and 

began running on 14 December 2016, i.e. the date of the accused 's initial confinement. 

Whatever delay is excludable between imposition of confinement on 14 December 2016 and 

arraignment on 8 May 2017 applies to all charges. The defense 's argument about bifurcated 

excludable delay is completely without merit. 

b. Article 10, UCMJ 

Under Article l 0, UCMJ, once an appellant is placed in pretrial confinement the 

Government is required to exercise ·'reasonable diligence· in bringing the accused to trial. 

United States v. Kossman, 38 M.J. 258,262 (C.M.A. 1993). "The touch stone . . . is not constant 

motion, but reasonable diligence in bringing the charges to trial. Brief periods of inactivity in an 

otherwise active prosecution are not unreasonable or oppressive:' Id. Although the Barker v. 

Wingo factors are considered in assessing a speedy trial violation under Article l O Article IO is 

more exacting than the Sixth Amendment standard. 

5 Emp hasis added. 
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An accused ' s constitutional right to a speedy trial under the Sixth Amendment is 

triggered upon preferral of charges or the imposition of pretrial restraint. United States v. 

Danylo, 73 M.J . 183 (C.A.A.F. 2013 ). This speedy trial guarantee cannot be established by any 

inflexible rule but can be determined only on an ad hoc balancing by the military judge. Barker 

v. Wingo, 407 U.S. 514 (1972). The Sixth Amendment right to a speedy trail requires the 

application of a balancing test between: ( l) the length of the delay; (2) the reason for the delay; 

(3) the asse11ion of the speedy trial right; and ( 4) prejudice to the accused. Id . .. None of the four 

factors are either a necessary or sufficient condition to the finding of a deprivation of the right of 

speedy trial. Rather, they are related factors and must be considered together with such other 

circumstances as may be relevant.'' Id. 

i. l ength of Delay. ln Barker, the Court found that the length of the delay is to 

some extent a triggering mechanism. Barker, 407 U.S. at 530. '·[U]nless the delay is facially 

unreasonable, the fu ll due process analysis will not be triggered:· United States v. Merritt, 72 

M.J. 483, 489 (C.A.A.F. 2013). The length of delay that will provoke such an inquiry is 

necessarily dependent upon the peculiar circumstances of the case, and, for example, the delay 

that can be tolerated for an ordinary street crime is considerably less than for a serious, complex 

conspiracy charge. Barker, 407 U.S. at 531. 

Unlike R.C.M. 707, periods of prettial restriction in lieu of confinement do not count for 

Article 10 purposes unless they are tantamount to ruTest. Factors that the courts look to in 

detennining whether restriction is tantamount to arrest include ·'the geographic limits of 

constraint, the extent of sign-in requirements, whether restriction is performed with or without 

escort, and whether regular military duties are performed." United States v. Schuber, 70 M.J. 

181 , 185 (C.A.A.F. 2011). 
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It is clear that the accused was on restriction from 19 December 2016 until 11 January 

2017. However, there is absolutely no evidence as to what the conditions of the accused 's 

restriction were, such that the Court could make a determination that said restriction was 

tantamount to confinement or arrest. The defense has not submitted any evidence to the Court to 

sustain their claim that the accused' s rest1iction between 19 December 2016 and I I January 2017 

was tantamount to confinement. The defense, on page I of AE XL, just makes the bare, 

unsuppo1ted claim that the accused·s '"pretrial restriction [was] tantamount to confinement." The 

defense then directs the Court to ·'[s]ee Charge Sheets.'' The Charge Sheets listing the dates of 

pretrial restriction are not sufficient evidence to determine whether this period of restriction was 

tantamount to confinement or arrest. With no evidence this point, the Court will not make a leap 

and just assume that the accused ' s restriction was tantamount to confinement. Therefore, the 

Court finds that the pretrial restriction between 19 December 2016 and I I January 2017 was not 

tantamount to confinement or arrest and the 23 days spent on restriction are excluded under the 

A1ticle IO analysis. 

The Court finds that the length of delay from the accused 's re-incarceration on I I Jan 

2017 until his an·aignment on 8 May 2017 to not be facially unreasonably and is insufficient to 

trigger the full Barker analysis. It is clear from the charge sheet and the record that this case is 

not the ·'ordinary street crime'· referenced in Barker and is much closer to the "serious, complex 

conspiracy charge." Barker, 407 U.S. at 531. Specifically, the original charges in this case 

involve kidnapping, child rape and sexual assault, assault of a child, and child pornography, all 

occurring over the course of three years in a separate state from the initial repo1t by the accused' s 

wife,  .. The complexity of the case is further compounded by an initially uncooperative wife 

that does not want to go forward with sexual assault and domestic violence charges and 

the accused conspiring with another detainee to violate his MPO and contact his wife, which was 
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discovered late in the investigation. Given all of these factors, the number of witnesses required 

to be interviewed to corroborate charges that are three years old, the time needed to forensically 

analyze child pornography, and that the investigation spanned across two states, the Court finds 

that the 117 days of continuous pretrial confinement from 11 January 2017 until 8 May 2017 and 

the 5 days of pretrial confinement from 14 December 2016 until 19 December 2016 do not 

amount to a facially umeasonable period of time to warrant a full Barker analysis. 

Even assuming arguendo that a full Barker analysis were watTanted, the Court still finds 

that the remaining factors all favor the government. 

ii. Reason for delay. As the timeline6 illustrates, the investigation in this case 

proceeded at a rapid pace through 24 January 2017 when the convening authority appointed the 

PHO and set a pretrial hearing date of 6 February 2017. After that point, the PHO and the 

convening authority provided 39 days of delay in order for the government and the accused 's 

newly hired civilian to prepare for the first A1ticle 32 hea1ing. Once the first A1ticle 32 hearing 

was held on 31 March 2017, the PHO reopened the A1ticle 32 on 12 April 2017 at the defense' s 

request and then provided the defense 5 days to submit comments on the Alticle 32 hearing, 

which the defense requested but did not take advantage of. Fmther, when the second Article 32 

heating was held on 21 April 2017, the PHO once again gave the defense 4 days to submit 

comments on the Article 32 hearing, which the defense requested but did not take advantage of. 

While the government could have sped up the process by ordering the PHO to investigate the 

additional charges related to  in the original appointment, the Court does not find that this 

amounted to an unreasonable delay. Additionally, even if the government had investigated all 

known charges at the original Article 32 hearing, they still would likely have had to reopen the 

hearing on 21 April to investigate the MPO violations that the accused allegedly attempted to 

6 AE XLI, enclosure (1). 
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commit through a fellow pretrial detainee. Most significantly, the accused presents no evidence 

of willful or malicious conduct on the part of the government. See United States v. Birge, 52 

M.J . 209, 212 (C.A.A.F. 1999). Based on all these factors, the court finds that this factor weighs 

in favor of the government. 

iii . Assertion of the right to a speedy trial. The Court finds this factor to be 

dispositive in its own right. Throughout the first trial in this case and now the rehearing, the 

defense has consistently declined to demand a speedy trial. To the contrary, in the first trial, the 

defense requested a continuance asking for trial to be delayed. Likewise, at the arraignment for 

this rehearing, the defense asked for much later trial dates than the government did and the Court 

had to order earlier dates over defense objection. It is clear to the Com1 that the defense has not 

been in any actual hmTy to get to trial in this case. 

iv. Prejudice to the accused. In analyzing this factor, three interests are involved: 

(I) to prevent oppressive pretrial incarceration, (2) to minimize anxiety and concern of the 

accused, and (3) to limit the possibility that the defense will be impaired. Here, the defense has 

shown no evidence of prejudice, much less prejudice contemplated by the Sixth Amendment or 

Article 10. 7 Although the accused has undoubtedly experienced anxiety as a result of the 

pending charges while in pretrial confinement, it cannot be said that such anxiety in this case 

rises to a level implicating the Constitutional rights of the accused. Most importantly, there is no 

evidence that the accused's defense has been materially impaired. This factor also weighs in 

favor of the government. 

Despite there being brief periods of isolated inactivity, in its totality, given the complex 

and technical nature of the investigation and evidence, and the seriousness of charges, the Com1 

7 In its motion (AE XL), the defense included a previous motion dated 16 March 2018 requesting a post-trial session 
of court during the first trial in this case. Much like the prior Convening Authority, this Court is completely 
unpersuaded that any conditions of the accused ' s pretrial confinement rise to the level of being Constitutionally 
"oppressive." 
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finds that the government' s investigation and prosecution of the case demonstrated reasonable 

diligence. This is a complex case with charges covering over three years, multiple victims, two 

different states and additional charges being discovered on the eve of refen-al. Investigating 

these cases takes time and everyone moved forward expeditiously with this case to respect the 

accused right to a speedy trial. Therefore, the defense claim made under Article 10, UCMJ is 

also hereby DENIED. 

4. Ruling. The defense motion to dismiss is DENIED. 

So ordered this 26th day of June 2020. 

 
Lieutenant Colonel, U.S. Marine Corps 
Military Judge 
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DEFENSE MOTION TO DISMISS 
(DEFECTIVE ARTICLE 32 

PRELIMINARY HEARING AND 
IMPROPER REFERRAL) 

COURT'S FINDINGS OF FACT, 
CONCLUSIONS OF LAW 

AND RULING 

I. Nature of Ruling. The defense moved the Court to dismiss the charges and all specifications 

thereunder, challenging the referral of said charges based upon a supposed defective Article 32, 

UCMJ, Preliminary Hearing. 1 The government opposed the defense motion.2 The motion was 

litigated at an Article 39(a) session on 16 June 2020. The defense, as the moving party, has the 

burden of persuasion and the burden of proof is by a preponderance of the evidence. On 26 June 

2020 the Court gave the parties a brief notice of ruling via email. That notice is now 

supplemented by this written ruling. Upon consideration of the defense motion the government 

response, and the evidence and arguments presented by counsel the court makes the following 

findings of fact and conclusions of law. 

2. Findings of Fact: 

In reaching my findings and conclusions, I considered all legal and competent evidence 

presented by the government and defense and the reasonable inferences to be drawn therefrom, 

and resolved all issues of credibility. In doing so, I make the following findings and conclusions 

by a preponderance of the evidence: 

1 The defense's written motion is Appellate Exhibit (AE) XXXVIII. 

2 The government's written response is AE XXXIX. 
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a. Th riginal con ening auth rity appointed Major • U .. Marin Corp , a

the Preliminary Hearing Officer (PHO) for all Article 32 preliminary hearing convened

in th.is ca e. 3 

b. n January 2017 the firsl el of charges were preferred agajnst the accu ed alleging

iolations of Articles 120b, 128, and 134 of the Uniform od f Military Justice

(UCMJ). 

c. On 16 March 201 7. the accu ed wai ed hi right to an Article 32 UCMJ pr liminary

hearing. 4 

d. On 17 March 20 I 7. additi nal charge were preferred against th ac u ed alleging

iolations of An icles 92 120. 12 , and 134, UCMJ. 5 

On 31 March _o 17, after a erie of ontinuances and amendments to the appointing

leuer(s). an Article 32. CMJ. preliminary bearing was condu ted to onsider evidence

n the charge preferred on 9 January and 17 arch 2017. Th convening authorit 

directed trial coun el t go fi 1 ard with the preliminary hearing a t both et o 

charges despite the accu d' waiver as to the charge prefe1Ted on 9 January 2017 

f. n 4 Apl'il 2017. the g ernment requested t pr vide additionaJ evidence regarding

Specificati n J of Additi naJ Charge IV. The defense bje ted to on iderati n f aid

evidence without reopening the A11icle 32 heating.

g. On 6 April 2017. the PHO dir cted the Article 32 hearing be re-opened on either 12 r 14

April 2017.

See A XXIX, en losure ( l ), 2). and (4). 

� Th ac u_ed did not wai e hi right to an Ar1ide 2, CMJ. preliminary hearing a· to the additional or ·c ond 
additional charge preferred on 17 Mar h 2017 and 17 pril 2017, re. pec1ivet •. 

This i. the econd charge heet in thi· ca.'e. The harge n thi. charge hee1 \ ere originally labeled a Additional 
harges I-
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h. On 12 April 2017, the first Article 32, UCMJ preliminary hearing was re-opened to 

consider the government's additional evidence. 

1. At the re-opened preliminary hearing on 12 April 2017, the defense requested an 

opportunity to submit matters by 17 April 2017. No additional matters were ever 

submitted by the defense. 

J. On 17 April 2017, second additional charges were preferred against the accused alleging 

violations of Articles 81 and 92, UCMJ. 6 

k. On 21 April 2017, a second Article 32, UCMJ preliminary hearing was conducted to 

consider evidence on the second additional charges preferred on 17 April 2017. 

1. At the preliminary hearing on 21 April 2017, the defense requested until 25 April 2017 to 

submit comments. No additional matters were ever submitted by the defense. 

m. The preliminary hearing proceedings on 31 March 2017, 12 April 2017, and 21 Ap1il 

2017 were conducted using video teleconference (VTC) technology. The PHO was 

located at his duty station in Quantico, Virginia; while the accused, his counsel, and the 

trial counsel were located in the same courtroom together at Camp Pendleton, California. 

The PHO and the parties could all see and hear each other in real time with no delay or 

interference. The parties could see and communicate with the PHO as if they were sitting 

in the same room with him. 

n. The defense objected to the use of VTC technology to conduct the preliminary hearings. 

C technology to conduct 

the preliminary hearings. The convening authority 's decision on the use of VTC was 

6 This is the third charge sheet in this case. The charges on this charge sheet were originally labeled as Additional 
Charges V-YI. 
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expressly communicated to the parties, via email, by personnel from the I st Marine 

Division 's Office of the Staff Judge Advocate, namely Captain John A. Spalding. 7 

p. No witnesses were called by either side at any of the preliminary hearings. The PHO was 

presented with documentary evidence and the arguments of counsel. 

q. The documentary evidence presented to the PHO was sent to him electronically by the 

trial counsel. This same evidence was given to the defense so that they could see what 

the PHO had and was conside1ing. The defense was expressly informed by the trial 

counsel of what the PHO would be considering at the preliminary hearings. 

r. The PHO was confident that everyone had the exact same documentary evidence at the 

various preliminary hearings. The trial counsel noted, during the preliminary hearings, 

that everyone had the same documentary evidence in front of them. 9 

s. At one of the preliminary hearings, the PHO remembers the defense asking to see what 

was in his ·'evidence binder." The PHO remembered going through his binder 

"somewhat'' with the defense on the video screen. The PHO did not go through every 

page with the defense. 10 

t. On 28 April 2017, the PHO submitted two Article 32 reports to the convening authority 

covering all charges prefe1Ted in this case, i.e. all three charge sheets that had been 

considered at the two Article 32 preliminary hearings. 

7 See AE XXXVIII, enclosure (22) (an email from Captain John A. Spalding dtd 27 March 2017). 

8 See, e.g., AE XXXVIII , enclosure (4) ("We intend to have the 32 officer consider charges on all of the evidence 
discussed in our disclosure of matters. Will you waive a 32 for charges arising from that evidence as well?" ) 
(emphasis added). 

9 See Testimony of Major  at Article 39(a) ses ion held on 16 June 2020. 

10 [d. 
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u. After the preliminary hearings, the trial counsel ensured that the evidence that the PHO 

considered was included in his reports that went to the original Staff Judge Advocate 

(SJA) and then on to the original convening authority. 11 This evidence was listed in the 

PHO' s reports. In fact, the defense ' s documentary evidence was also received and 

considered by the PHO. The PHO specifically commented on the defense ' s documentary 

evidence in his Article 32 reports. 

v. In the PHO' s two Article 32 reports, the PHO noted the defense objection on all 

occasions to the use of VTC technology to conduct the hearings. 

w. There is no indication in either of the PHO ' s two reports that the defense objected to any 

documentary evidence that the PHO considered or that the defense objected to not having 

access to the same documents that the PHO was consideting. 

x. On 2 May 2017 the original SJA provided his Article 34 advice to the original convening 

authority. This Article 34 advice was written signed by the S.JA, and contained all of the 

analysis/advice required by RCM 406. 

y. The SJA s Article 34 advice included both Article 32 reports as enclosures. 

z. On 2 May 2017, all charges and specifications were refe1Ted by the convening authority 

to trial by general court-mai1ial. 

aa. ln September 2017, the accused was convicted by a panel of members with enlisted 

representation of 13 specifications alleging conspiracy; violation of a lawful order; rape; 

11 See Id. In his testimony at the Article 39(a) e ion on 16 June 2020, Major could not remember exactly 
how he transmitted the evidence that he considered back to the trial counsel. It has been over 3 years since the 
Article 32 proceedings in thi case. Major  testified that he may have mailed his "evidence binders" back to 
the trial counsel, to be added to his report as enclosures; or he may have just directed the trial counsel to ensure that 
all the evidence that he wa ent electronically wa included in his reports. In any event, this Court doe not doubt 
that (1) all pa11ies had acces to the ame evidence at the various Article 32 hearings and that (2) this same evidence 
ended up being enclosed to Major  reports. Further, the defense, who has the burden for this motion, ha 
shown the Court no actual evidence that (I) they didn ' t have access to all of the evidence that Major  
considered or (2) all of the evidence that Major  considered wasn t included as enclosures to his reports. With 
respect to this subject, the defense has offered merely proffers about "missing" Article 32 evidence in AE XXXVIJI. 
Proffers are not evidence. 
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sexual assault; rape and sexual assault of a child; sexual abuse of a child; aggravated 

assault; assault conswnmated by a battery; receiving, possessing, viewing and soliciting 

the distribution of child pornography; obstructing justice; and adultery. The accused was 

sentenced to 39 years confinement, total forfeitures, reduction to paygrade E-1 , and a 

dishonorable discharge. 

bb. On 17 October 2019, the Navy-Marine Corps Cou1t of Criminal Appeals (NMCCA) set 

aside the findings and sentence in this case. NMCCA authorized a rehearing. 

cc. On 17 December 2019 the record of trial in this case was returned to the Commanding 

General of I 51 Marine Division for action consistent with the order of NMCCA. 

dd. On 24 January 2020, the current SJA provided new Article 34 advice to the cun-ent 

convening authority. This new Article 34 advice was written, signed by the SJA and 

contained all of the analysis/advice required by RCM 406. 12 

ee. The SJA 's Artic le 34 advice included all of the 01iginal Article 32 appointing letters and 

both of the original A..11icle 32 reports as enclosures. 

ff. On 24 January 2020, the current convening authority ordered a rehearing in this case. 

gg. On 12 March 2020, all remaining charges and specifications were referred by the 

convening authority to trial by general com1-martial. 

3. Statement of Law. 

12 The version of Article 34 and RCM 406 that apply in 2020 have changed since the original Article 34 advice and 
referral in 2017. The applicable versions of Article 34 and RCM 406 that apply to the current SJ A's Article 34 
advice in thi case are found in the 2019 Manual for Courts-Martial (MCM). Of note, the current versions of 
Article 34 and RCM 406 do not require the SJA to even reference the Article 32 preliminary hearing when advising 
the convening authority. Compare RCM 406(b)(2) (MCM 2016 Ed.) with RCM 406(b)(2) (MCM 2019 Ed.). See 
also RCM 406(b) (MCM 2019 Ed.), Discussion. "While the staff judge advocate may use a preliminary hearing 
officer's report in preparing pretrial advice ... the staff judge advocate is .. . responsible for it and must sign it 
personally." Id. (emphasi added). "The advice need not set forth the underlying analysis or rationale for its 
conclusions. ' Id. "[T]here is no legal requirement to include such information [as the preliminary hearing report or 
the recommendations of the preliminary hearing officer], and failure to do o i no error. · Id. 
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The National Defense Authorization Act (NDAA) for Fiscal Year (FY) 2014 included 

significant changes to Article 32 of the UCMJ. 13 Article 32 now required a preliminary hearing, 

or waiver of same by the accused, as to any and all charges prior to referring them to trial by 

general court-martial. The purpose of an Article 32 preliminary hearing, at the time of the 

multiple heatings in this case, was limited to: 

a. Determining whether there is probable cause to believe an offense has been 

committed and the accused committed the offense; 

b. Detem1ining whether the convening authority has court-martial jurisdiction over 

the offense and the accused; 

c. Considering the form of the charges; and 

d. Recommending the disposition that should be made of the case. 14 

The President has implemented Article 32 in the armed forces by prescribing Rule for 

Courts-Martial (RCM) 405 . RCM 405 is the implementing rule by which the convening 

authority executes the requirements of A1ticle 32. RCM 405(c) allows any cou1t-martial 

convening autho1ity to direct a preliminary hearing under the rule and goes on to state that ·'[the] 

authority may also give procedural instructions not inconsistent with these rules.'' 15 An "accused 

may waive a preliminary hearing under [RCM 405]. However, the convening authority 

authorized to direct the preliminary hearing may direct that it be conducted notwithstanding the 

13 The 2016 MCM included the versions of Article 32, UCMJ, and RCM 405 which governed preliminary hearings 
at the time such hearings were held in this case, i .e. 2017. 

14 See Article 32(a)(2) UCMJ (MCM 2016 Ed.). 

15 RCM 405(c) (MCM 2016 Ed.). 

COURT RULING - DEFENSE MOTION TO DISMISS (IMPROPER 



waiver." 16 "Failure to make a timely objection under [RCM 405], including an objection to the 

report shall constitute waiver of the objection." 17 

RCM 60l(d)(2) governs the requirements for how and when charges may be referred for 

trial by general court-martial. Relevant to the motion before the Court is RCM 601 ( d)(2)(A) 

which requires substantial compliance with the requirements of RCM 405. 18 Further, RCM 

60 l ( d)(2)(B) requires the convening authority to receive the advice of the staff judge advocate 

pursuant to RCM 406 p1ior to referring charges to a general court-mai1ial. 19 RCM 406 requires 

the staff judge advocate to advise the convening authority of the following, in writing: ( l) a 

conclusion as to whether each specification alleges an offense under the UCMJ · (2) a conclusion 

as to whether there is probable cause to believe that the accused committed the offenses charged 

in the specifications; (3) a conclusion as to whether a court-martial would have jurisdiction over 

the accused and the offenses; and ( 4) a recommendation as to the disposition that should be made 

by the convening authority in the interest of justice and discipline. 20 

16 RCM 405{k) (MCM 2016 Ed.) (emphasis added). 

11 Id. 

18 RCM 601{d)(2)(A) (MCM 2019 Ed.) (emphasis added). The Court has intentionally referenced the 2019 MCM 
here, due to the fact that at the time of the current referral, i. e. 12 March 2020, thi i the ver ion of the MCM that 
controls. With respect to this point, neither party has been very precise in either their written filings or their 
arguments at the Article 39(a) se ion. Both ides have eemed to focus on the first referral that took place in thi 
case on 4 May 2017. However, this is incorrect because that is not the actual referral of charges for this rehearing. 
The prior referral that took place on 4 May 2017 was effectively withdrawn by the NMCCA 's decision to rever e 
the accused s convictions and send the case back down for a rehearing. To be clear, there is only one referral of 
charges in this ca e and that took place on 12 March 2020. The RCM in place on 12 March 2020 are what control 
that referral even if the Article 32 preliminary hearings that allowed said referral took place in 2017, pursuant to a 
previous version of the MCM. The Court understands that the defense has claimed that the Article 32 preliminary 
hearings that took place in 2017, in their view, were defective. The Court further understands that these 2017 
preliminary hearings are part of the basis for the 2020 referral. So, the Court understand the potential for a 
defective preliminary hearing in 2017 ( conducted pursuant to the 2016 MCM) to " infect ' a later referral in 2020 
(done pur uant to the 2019 MCM). The Court will of course, analyze the propriety of the 2017 preliminary 
hearings under the rules that exi ted at that time. However, to be clear, the only referral that i in issue ba ed on the 
defense motion i the current referral that took place on 12 March 2020 and is governed by the 2019 MCM. 

19 RCM 601(d)(2)(B) (MCM 2019 Ed.). 

20 RCM 406(b) (MCM 2019 Ed.). 
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4. Analvsis and Conclusions of Law. 

An Article 32 preliminary hearing is now designed to achieve a much narrower objective 

than previous versions of said hearings. With the changes made through FY14 NOAA, the 

Article 32 heaiing has a very limited purpose: detennining if there is probable cause, confirming 

that the convening authority has jurisdiction, considering the form of the charges, and 

recommending disposition. 21 This was certainly the case in 2017 when the preliminary hearings 

in this case took place. The defense has offered no evidence to the Couit to meet its burden to 

show that these limited purposes weren ' t accomplished by the preliminary hearings in this case. 

The convening authority was free to give procedural instructions as part of his authority 

to direct a preliminary hearing so long as those instructions did not run afoul of the rules. 22 In 

this case, with respect to VTC, the convening did exactly that: he directed that the preliminary 

bearings take place via VTC. 23 The defense has conspicuously avoided discussing this fact

that is found in their own evidence-because it essentially kills their argument. Convening 

authorities are allowed to give procedural guidance for how a preliminary hearing may be 

conducted, and that is all that happened here. Further, the defense has not met its burden to point 

the Court to any rule or statute that was violated by conducting the preliminary hearings via 

VTC. The Defense points to the lack of affirmative approval of VTC in RCM 405 as some kind 

of proof that VTC is not allowed. However, that argument cuts both ways. RCM 405 also does 

not disallow the use of VTC. Combined with the fact that convening authorities can give 

21 See RCM 405(a) (MCM 2016 Ed.) Discussion. "The function of the preliminary hearing is to ascertain and 
impartially weigh the facts needed for the limited scope and purpose of the preliminary hearing. The preliminary 
hearing i not intended to perfect a ca e again t the accu ed and i not imended to serve as a means of discovery or 
to provide a right of confrontation required at n·ial. Determinations and recommendations of the preliminary 
hearing officer are advisory." Id. (emphasis added) . 

22 See RCM 405(c) (MCM 2016 Ed.). 

23 See Finding of Fact "o a11d n.7, supra . 
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procedural guidance about the conduct of preliminary hearings tells this Court that what the 

convening authority did here is perfectly allowable. 

Further, the defense has continued to fail to meet its burden because they have presented 

absolutely no evidence of how the use of VTC had any impact on the "substantial compliance" 

with RCM 405. There are certainly substantive rights that an accused has pursuant to RCM 

405. 24 Of course, if any of these substantive rights were not honored, a preliminary hearing of 

that type would not "substantially comply'" with RCM 405; but that is not what happened here by 

the use of VTC. The defense claims that the accused was not allowed to be "present" during the 

taking of evidence as required by RCM 405(t)(2)(E). However, the defense has presented zero 

evidence as to why being in the same room with all pa11ies while the PHO is connected via VTC 

wouldn't satisfy the presence requirement of RCM 405(f)(2)(E). The parties were all in the same 

room at Camp Pendleton with the exception of the PHO who was virtually present via VTC from 

Quantico. The accused was able to consult with his lawyer and see and hear all that was 

discussed. The accused could hear and communicate with the PHO. There has been no evidence 

presented to suggest the PHO had any difficulties in seeing or hearing what was presented. Only 

documentary evidence was presented. No live witnesses were called; but even if there had been 

live witnesses the Court would come to the same conclusion that the PHO's not being physically 

present without something more, constitutes substantial compliance with RCM 405. 25 The 

24 See RCM 405(f) (MCM 2016 Ed .). 

25 It is completely nonsensical to the Court to presume that an Article 32 hearing couldn ' t be conducted via VTC 
when thi i common practice throughout the Marine Corps and when o many rules in the MCM already explicitly 
allow for VTC to be used. Even RCM 405 itself explicitly allows for the use of VTC. See RCM 405(g)( I )(C) 
(MCM 2016 Ed.) and RCM 405(g)(2)(C) (MCM 2016 Ed.) (both explicitly allowing for VTC testimony by both 
military and civilian witnes es at a preliminary hearing. See also, e.g. , RCM 703{b)(l) (MCM 2016 Ed.) (allowing 
testimony by witnesse at Article 39(a) sessions via remote means even over the objection ofa party), RCM 804(b) 
(MCM 2016 Ed .) (allowing the accused , counsel , and the military judge to appear via VTC, in certain situation for 
Article 39(a) se sion ), RCM 914A and RCM 914B (MCM 2016 Ed.) (allowing remote testimony at trial in certain 
situations), and RCM 100 I ( e)(2) ( expressing a preference for remote testimony over live production of witnesses for 
presentencing proceedings) . 
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Court has no evidence of any prejudice to a substantial right of the accused based on the use of 

VTC at the preliminary hearings in this case. This would be the definition of "substantial 

compliance'· with RCM 405. 

The defense is also concerned because they claim that they did not know what papers 

were in front of the PHO. That argument fails however because even if the PHO were physically 

present in the same room, there's no rule or requirement that the PHO show his or her working 

papers to the parties. This Cou11 highly doubts that, even if the parties were in the same room, 

the PHO would go page-by-page with the defense counsel to ensure that the defense had seen 

everything in the PHO s binder. This is essentially what the defense asked the PHO to do over 

video and it was reasonable for the PHO to refuse. Additionally, regardless of the fonn of the 

evidence presented and physical location of the PHO, the PH O's report memorializes his or her 

decisions based on the evidence considered, as required by the mies. Further, the defense has 

failed to meet its burden to show (I) that they didn t in fact , have exactly what was presented to 

the PHO, or (2) that what the PHO considered as evidence isn't what is enclosed in his report . 

Speculation by the defense by saying things like, "How can we be sure of what the PHO 

considered?" or "Who knows what the PHO considered?"' are just that: speculation. The defense 

has a burden here and speculation will not meet it. The defense has offered no evidence to the 

Court to show that anything that the PHO considered was different or missing from what the trial 

counsel also gave to them. 

In fact , even setting aside the defense ' s failure to meet its burden, all of the evidence 

actuaJJy points the other way i.e. that the defense did have access to and know what the PHO 

was considering. Major  testified that he was "confident" that all sides in the preliminary 

hearing had the same evidence that he had been sent by the trial counsel. Major  

remembered the trial counsel noting at the preliminary hearings that the same evidence had been 
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distributed to all sides. 26 The defense counsel could not dispute that they had been provided with 

the government's evidence prior to the preliminary hearings, and this is backed up by their email 

communications at the time of the hearings. In one email to the defense, the trial counsel states, 

" We intended to have the 32 officer consider charges on all of the evidence di cussed in our 

disclosure of matter . Will you waive a 32 for charges arising from that evidence as well?'"27 

This clearly indicates that the trial counsel was giving the defense the same evidence that he 

presented to the PHO. It is disingenuous for the defense to now act like they did not get 

everything that the PHO had. Fu11her, the defense did not call any witnesses at the preliminary 

hearings and did not offer any written comments after the prelimina1y hearings were completed. 

Although they complain of it now, this indicates to the Court that, at the time the defense treated 

the preliminary hearings as ''bare-bones paper case{s]" themsel es. Finally, the Court notes that 

there is no evidence that the defense objected to this procedure of providing evidence to the PHO 

electronically or any defense objection that they were somehow missing evidence that the PHO 

had. There is no evidence of a defense objection on this point in any of the email traffic leading 

up to the preliminary hearings and the PHO does not note any objection on this point in his 

reports. 2 This, again, indicates to the CoUt1 that the defense did, in fact have access to the same 

evidence that the PHO had for consideration. 

The defense also argues that they cannot be sure what ultimately was included as 

evidence in the PHO' s reports that went to the SJA and then on to the convening authority and 

26 The Court notes that it i a common practice in the Marine Corps for trial coun el to end the PHO and the 
defense counsel the government ' s Article 32 evidence electronically. The Court would be shocked to learn that 
defense counsel are doing a ide-by-side comparison of the evidence provided to them with what ha been provided 
to the PHO. 

~7 AE XXXVlll , enclosure (4) (emphasis added). 

28 ' Failure to make a timely objection under (RCM 405] , including an objection to the report, hall constitute waiver 
of the objection." RCM 405(k) (MCM 2016 Ed.). 
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that this somehow taints the referral. First, the defense has the burden and has shown no 

evidence that anything was missing or unduly added to the PH O's reports that went to the 

convening authority. The defense has shown no evidence of any irregularity here. Second, the 

PHO's reports were addressed to the convening authority. The defense has not shown that this 

isn' t exactly where the reports, with enclosures, were delivered. Third, the SJA specifically 

enclosed both PHO reports in his Article 34 advice dated 24 January 2020. Both PHO reports 

list the evidence that was considered. Without some evidence of irregularity, this Court 

presumes that the PHO ensured his evidence was attached to his reports, these reports were 

enclosed to the SJ A's advice, and all of this- along with the SJA ·s advice- was a basis for the 

convening authority' s referral decision. Finally, the Court notes that under the applicable 

version of RCM 406 at the time of referral, i.e. the version in the 2019 MCM , there isn't even a 

requirement for the SJA to enclose or even reference the preliminary hearing officer' s reports, 

recommendations, or evidence that he considered. It was done in this case, but it wasn't even 

required. All of this indicates that there was ·'substantial compliance·· with RCM 405. There 

was no defective Article 32 hearing in this case; thus there was nothing improper about the 

convening authority' s referral decision on 12 March 2020. 

5. Ruling. The defense motion to dismiss is hereby DENIED. 

So ordered this 27th day of June 2020. 

J.P. NORMAN 
Lieutenant Colonel, U.S. Marine Corps 
Military Judge 
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UNITED STATES 

V. 

NA VY-MARINE CORPS TRIAL JUDICIARY 
WESTERN JUDICIAL CIRCUIT 
GENERAL COURT-MARTIAL 

) 
) CONSOLIDATED FINDINGS OF FACT, 

) CONCLUSIONS OF LAW, AND RULINGS 
) 
) (DEFENSE MOTION TO SUPPRESS (SEARCH 

) OF SERGEA T KUNISHIGE'S IPHONE) (AE 
) XXXII); DEFENSE MOTION TO SUPPRESS 

) (SEARCH AND SEIZURE OF SERGEANT 

DEXTER K. KUNISHIGE 
SERGEANT 

) KUNISHIGE'S SAMSUNG PHONE) (AE 
) XXXVI); AND DEFENSE MOTlON TO 

U.S. MARINE CORPS ) SUPPRESS (SEARCH AND SEIZURE OF 

) SERGEANT KUNISHIGE'S MAcBOOK 

) LAPTOP COMPUTER, HP LAPTOP, AND 

) EXTERNAL HARD DRIVE) (AE XX.XIV)) 
) 
) 24 August 2020 

l. Statement of the Case. The defense moved this Court in Appellate Exhibit (AE) XXXll (Defense 
Motion to Suppress (Search of Sergeant Kunishige ' s iPhone)), pursuant to Rule for Courts-Martial 
(RCM) 905 Military Rules of Evidence (MRE) 311 and 316, and the Fowih Amendment to the United 
States Constitution to suppress all evidence extracted from an iPhone which belongs to the accused and 
any evidence derived from that extraction or, alternatively, to suppress all evidence extracted from the 
iPhone beyond any Facebook Messenger messages exchanged between . and the accused. 1 The 
defense contends (I) that the commander who issued the Command Authorization for Search and 
Seizure (CASS) for the accused s iPhone did not have authority to authorize the search; and (2) even if 
he did, the commander was not presented with probable cause to authorize a search of the iPhone for 
anything other than Facebook messages . 2 1n response the government filed AE XXXIII. The 
government opposes the defense motion and asks the Court to deny it in full. According to the 
government, the commander who issued the CASS did have the authority to do so and was presented 
with sufficient probable cause to justify a search for more than just Facebook Messenger messages. 3 

The government also argues that, even if the Court finds the commander was not presented with 
sufficient probable cause, then the good faith exception should apply. 4 Each paity attached 
documentary evidence to its written pleading. 

Simultaneously, but separately the defense moved in AE XXXVI (Defense Motion to Suppress (Search 
and Seizure of Sergeant Kunishige s Samsung Phone)), pursuant to RCM 905, MRE 311 and 316 and 
the Fourth Amendment to the United States Constitution, to suppress a Samsung cell phone which 

1 See AE XXXII at I 0. 

2 See id. at 3. 

3 See AE XXXIII at 5 7. 

4 See id. at 13. 
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belongs to the accused, all evidence extracted from that Samsung cell phone, and all evidence derived 
from the extracted data. 5 The defense asserts (I) that the conunander who issued a CASS for the 
accused 's car from which the Samsung phone was seized did not have authority to authorize the search 
of the car; (2) that law enforcement officers were not authorized to move the accused's car in order to 
search it; (3) that law enforcement officers were not permitted to seize the accused ' s Samsung phone 
from inside the car as they searched it· (4) that the commander who issued a CASS for the accused ' s 
Samsung phone did not have authority to authorize the search of the cell phone; (5) that the commander 
who issued the CASS for the accused's Samsung phone was not presented with probable cause to justify 
issuance of the CASS; and (6) that the search authorized by the CASS for the Samsung phone went 
beyond the scope of what was justified by whatever probable cause was provided. 6 In response, the 
government filed AE XX.XVII . The government opposes the defense motion and asks the Court to deny 
it in full . According to the government the commander who issued the CASS for the accused' s car 
from which the Samsung phone was seized did have authority to authorize the search of the car; law 
enforcement officers were permitted to move the accused ' s car in order to search it; law enforcement 
officers were permitted to seize the accused s Samsung phone from inside the car as they searched it· the 
commander who issued the CASS for the accused ' s Samsung phone did have authority to authorize the 
search of the cell phone· the commander who issued the CASS for the accused s Samsung phone was 
presented with probable cause to justify issuance of the CASS· and the search autho1ized by the CASS 
for the Samsung phone did not go beyond the scope of what was justified by the probable cause which 
was provided. 7 Each party attached documentary evidence to its written pleading. 

Finally in a third motion filed at the same time, the defense moved in AE XX.XIV (Defense Motion to 
Suppress (Search and Seizure of Sergeant Kunishige·s MacBook Laptop Computer HP Laptop and 
External Hard Drive)), to suppress the results of searches of a MacBook laptop, a HP laptop, and a 
Western Digital external hard drive, all of which belong to the accused, as well as all evidence derived 
from the examinations of those devices. 8 The defense argues (I) that a CASS issued in January 2017 
did not permit a search of the MacBook laptop or the external hard drive; (2) that the search authorized 
by the January 2017 CASS exceeded the scope of what was justified by the probable cause provided; (3) 
that agents expanded the search of the digital devices beyond what was authorized by the January 2017 
CASS as a result of a request from the prosecution team; ( 4) that the conunander who issued a CASS in 
February 2020 for the MacBook laptop and external hard drive did not have authority to authorize the 
search; and (5) that the commander who issued the February 2020 CASS for the MacBook laptop and 
external hard drive was not presented with probable cause to justify issuance of the CASS. 9 ln response, 
the government filed AE XX.XV. The government opposes the defense motion and asks the Court to 
deny it in full. As an initial matter, the government concedes that its searches of the accused ' s external 
hard drive did not yield any evidence and, therefore, the govenunent does not attempt to persuade the 

5 See AE XXXVI at 14. 

6 See id. at 4- 5. 

See AE XXXVU at 13- 14. 

8 See AE XXXIV at 14. 

9 See id. at 4- 5. 
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Court that any evidence from that device is admissible. 10 Therefore, this ruling will not address any 
evidence obtained from the search of the accused's Western Digital external hard drive. That device 
will not be a pa1t of this case. The government asserts that the 2017 CASS was supported by probable 
cause and that the results of the search of the HP laptop computer pursuant to that CASS are admissible 
at trial. 11 On the other hand, the government does not defend the viability of the January 2017 CASS 
with regard to the MacBook laptop. Instead, the government relies solely on the February 2020 CASS 
in justifying the search of the MacBook laptop and argues the commander who issued the February 2020 
CASS did have authority to authorize the search and was presented with probable cause to justify 
issuance of the CASS. 12 The government also argues that, even if the Comt finds that either conunander 
was not presented with sufficient probable cause, then the good faith exception should apply. 13 Each 
pa1ty attached documentary evidence to its written pleading. 

At an Aiticle 39(a), UCMJ session held on 16 June 2020, the parties presented additional evidence and 
offered oral argument. 

The burden of proof is on the government by a preponderance of the evidence, to establish that the 
seizures and searches were not unlawful, that an exception applies, or that the deterrence of future 
unlawful seizures or searches is not appreciable or such deteITence does not outweigh the costs to the 
justice system of excluding the evidence. 14 

Because several of the issues raised by these three separate motions to suppress are closely related and 
the law governing searches and seizures is generally the same for all three motions, the Court has chosen 
to issue these consolidated findings of fact , conclusions of law and rulings addressing each of the issues 
raised by all three motions. 

Upon consideration of the defense motions, the government responses, and the evidence and arguments 
presented by counsel , the Court notified all parties, via email, on 6 July 2020, of the following rulings: 

a. The Defense Motion to Suppress (Search of Sergeant Kunishige s iPhone) (AE XXXII) is 
DENIED. 

b. The Defense Motion to Suppress (Search and Seizure of Sergeant Kunishige 's Samsung Phone) 
(AE XXXVI) is DENIED. 

10 See AE XXXV at n. 1. 

11 See id. at 9. 

12 See id. at 11, 13 . 

13 See id. at 16. 

14 MRE 311 ( d)(S)(A) (2019 ed .). All charges in thi case were referred after I January 2019. Therefore, all references to the 
Rules for Court -Martial and the Military Rules of Evidence in thi ruling are to the 2019 edition of the Manual for Court -
Martial unless otherwise tated. 
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c. The Defense Motion to Suppress (Search and Seizure of Sergeant Kunishige 's MacBook Laptop 
Computer, HP Laptop, and External Hard Drive) (AE XXXIV) is GRANTED. 

The Court now supplements its notice of ruling for each of the three motions by making the following 
findings of fact and conclusions of Law. 

2. Findings of Fact. In reaching my findings of fact and conclusions of law, I have considered all legal 
and competent evidence presented by the parties, reasonable inferences to be drawn from the evidence, 
allied papers and documents, and have resolved all issues of credibility. In doing so, I make the 
following findings of fact by a preponderance of the evidence: 

a. The accused is currently charged with violation of a lawful order; rape of an adult woman; rape 
of a child· sexual assault of a child; sexual abuse of a child; aggravated assault· receiving, 
possessing, viewing, and soliciting the production/distribution of child pornography; obstructing 
justice· and adultery in violation of Articles 92, 120, 120b, 128, and 134, UCMJ. 

b. The accused is an active duty Sergeant, U.S. Marine Corps. He was on active duty at all times 
relevant to these motions. 

c. At the time of the original investigation into the alleged misconduct in this case the accused was 
assigned to 3d Light A1mored Reconnaissance (LAR) Battalion, I st Marine Division, Marine 
Corps Air Ground Combat Center (MCAGCC) Twentynine Palms, California. He was a 
member of 3d LAR Battalion from at least 1 December 2016 through 19 January 2017. 

d. Lieutenant Colonel (LtCol) , USMC, was the commanding officer of 3d LAR 
Battalion for a period of time which included 14 December 2016, 4 January 2017, 9 January 
2017, and 18 January 2017. Thus, he was the accused s commanding officer on those dates. 

e. On 1 December 2016,  (one of three original alleged victims 15 in this case) made a 
statement to agents of the Naval Criminal Investigative Service (NCIS) in which she asserted the 
accused physically and sexually abused her.  also alleged the accused was in a sexual 
relationship with a minor whose initials are  

f.  turned  years old. 

g. On 6 December 2016, NCIS agents interrogated the accused at the NCIS office aboard 
MCAGCC Twentynine Palms. During the interrogation, the accused admitted to having a recent 
argument with . , however, he denied committing any acts of physical violence against her. 
The accused stated that he engaged in oral and vaginal sex with  during a lull in that 
argument, but stated that no part of the sexual encounter with her was forced or without her 
consent. 

h. In the same inte1TOgation, the accused denied having any form of sexual relationship with  
however, he admitted to knowing her and communicating with her for several years before the 

15 At the time of this ruling, the government has withdrawn Additional Charge II, Specification 2. Thu , the third original 
a lleged victi m in thi s case, . is no longer at issue. There are currently only two alleged victim : . and  
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interview and to being in regular contact with her about ·' family issues, .. such as arguments with 
. The accused said he communicated with  as recently as 26 November 2016 regarding 

the argument with  which NCIS had questioned him about. The accused said that 
communication with . occurred via Facebook Messenger using his cell phone, an Apple 
iPhone. 

1. On the same day they interviewed the accused, NCIS agents seized the accused's iPhone from 
him and placed it into evidence at the NCIS office aboard MCAGCC Twentynine Palms. 

J. In early December 2016, just prior to being placed in pretrial confinement, the accused took 
some personal items, including a MacBook laptop computer and a Western Digital external hard 
drive, to Sergeant (Sgt)  residence aboard MCAGCC Twentynine Palms, and left 
them with Sgt  

k. On 10 December 2016, NCIS agents interviewed . She stated the accused sent her a 
photograph of what she believed to be his penis via Facebook Messenger and cellular telephone 
message when she was approximately  years old. 

I. On 14 December 2016, at the request ofNCIS Special Agent (SA)  LtCol 
 issued a CASS for the accused's iPhone. SA  application for the CASS was 

comprised of a standardized NCIS CASS face sheet which included case-specific information 
and a three-page affidavit which he swore to and executed before LtCol  LtCol  
evaluation of probable cause was limited to the written materials SA  presented on that 
occasion. When LtCol  issued the CASS, the iPhone was still located at the NCIS office 
aboard MCAGCC Twentynine Palms where it had been seized and was never brought back to 3d 
LAR. 

m. NCIS agents attempted to search the accused's iPhone pursuant to the 14 December 2016 CASS, 
but were unable to do so successfully because the phone was locked and the agents did not have 
access to technology which would have enabled them to unlock it or bypass the locking software. 

n. On 14 December 2016, the accused was placed in pretrial confinement. He was subsequently 
released from pretrial confinement on 19 December 2016. 

o. On 23 December 2016, NCIS agents interviewed  again. During this interview, she stated 
she and the accused were involved in a sexual relationship which began when she was  years 
old. She said they had sexual intercourse on multiple occasions and that the most recent 
occasion was after the Marine Corps Birthday Ball in November 2016. . asserted, again, that 
the accused sent her a picture of what she believed to be his penis via Facebook Messenger and 
cellular telephone when she was approximately  alleged the accused 
raped her, forced her to perform anal and oral sex, and physically assaulted her. She said that, at 
one point, she ran away from home to live with the accused and, while they were living together, 
the accused held her in the house against her will and prevented her from leaving. 

p. During either the 10 December 2016 or 23 December 2016 interview of  by NCIS,  
stated that the accused has owned the same car, a gray Dodge Challenger, du1ing the whole 
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course of their relationship- from mid-2013 to late-2016.  would often ride in the accused 's 
car and many of their sexual encounters took place in his car. Most recently,  had ridden in 
the accused's car to and from a hotel in Las Vegas, Nevada on or about 19 November 2016. 

. stated that she did not have sex with the accused in his car on this occasion, but the accused 
did transport her to and from the hotel in order to have sex with her. 

q. On 4 January 2017, at the request of SA  LtCol  issued a CASS for the accused ' s 
car, a gray 2011 Dodge Challenger. SA s application for the CASS was comprised of a 
standardized NCIS CASS face sheet which included case-specific information and a two-page 
affidavit which he swore to and executed before LtCol . LtCol s evaluation of 
probable cause was limited to the written materials SA  presented on that occasion. The 
accused' s car was located near his barracks-which were barracks used by members of 3d LAR 
Battalion-when LtCol  issued the CASS. The CASS pem1itted agents to search the 
accused's car for biological evidence, trace evidence, clothing, documents, or any other 
indication that  was in the accused' s car. The CASS did not specifically authorize a search 
of the accused's car for a cell phone. 

r. On 4 January 2017, after LtCol  issued the CASS for the accused's car, the accused' s 
Company First Sergeant, ordered the accused to report to the accused's company's office. In 
response, the accused drove from his barracks to the company office. He parked in a parking lot 
which is near the offices for both the 3d LAR Battalion headquarters element and the accused ' s 
company. Members of 3d LAR Battalion regularly park in the parking lot where the accused 
parked. There is signage in the parking lot indicating that the buildings on one side of it are 
occupied by 3d LAR. These are common signs seen around the Marine Corps to indicate a unit's 
headqua11ers. Some of the parking spots in the parking lot are labeled as reserved for the 
accused' s company's staff members (CO, XO. etc.). The accused was not ordered to park in a 
ce11ain lot or a certain spot, but rather chose to park where he did when told to come to his 
company's office. 

s. The parking lot where the accused parked is bordered by buildings on its four sides. One of 
those sides of the parking lot is made up of buildings used and controlled by 3d LAR. The other 
three sides of the parking Jot are made up of buildings used and controlled by other units. These 
other buildings are mainly barracks buildings not used or controlled by 3d LAR. The parking lot 
in question is a joint-use parking lot used by the Marines and Sailors who work in the units 
whose buildings border the lot, including the Marines and Sailors of 3d LAR. 

t. NClS agents secured the accused's vehicle where he parked it and then towed the vehicle to the 
Auto Skills Center aboard MCAGCC Twentynine Palms-which was approximately a mile from 
the parking lot where the accused parked it. The agents transported the accused 's car so they 
could search it in a controlled environment and one where they could exclude natural light in 
order to search for trace evidence using alternate light sources. The NCIS agents had always 
planned to move the accused 's car in order to search it at the Auto Skills Center for the 
aforementioned reasons. 

u. At the Auto Skills Center, agents searched the car from top to bottom, including inside 
compartments, in seat pockets, and under the seats. In order to seize some of the trace evidence, 

Page 6 of 38 

APPELLAT:EXHIBIT l-M Ill 
PAGE 1! OF 'Z 5s 



Ll ,, Kunishige: Consolida1ed Ruling (Defense Mo1io11s 10 Suppress Searches and Sei=i,res of Accused ·s Cell Phone . Laptops. and Ex1emal Hard Drive) 

agents actually cut out and removed portions of the car so they could be analyzed at a laboratory. 
In addition to evidence which was particularly identified by the warrant, agents seized a 
notebook and the accused s Samsung cell phone (along with a charging cable). The cell phone 
was located near the driver's seat in a panel in the driver's side door. The Samsung cell phone 
was in plain view to the NCIS agents as they conducted their search for trace evidence. The cell 
phone was placed into evidence at the NCIS office aboard MCAGCC Twentynine Palms. 

v. On 9 January 2017, at the request of SA , LtCol  issued a CASS for the Samsung 
cell phone that agents had seized from the accused·s car. SA  application for the CASS 
was comprised of a standardized NCIS CASS face sheet which included case-specific 
information and a three-page affidavit which he swore to and executed before LtCol  
LtCol s evaluation of probable cause was limited to the written materials SA  
presented on that occasion. When LtCol  issued the CASS the Samsung cell phone was 
located at the NCIS office aboard MCAGCC Twentynine Palms. The CASS permitted agents to 
search the Samsung cell phone for digital e idence, including ' device details, photographs, third
party communications applications, social networking applications, call logs, contacts, and 
Facebook messages stored within:' 

w. Between 9 and 11 January 2017, NCIS agents searched the accused 's Samsung cell phone 
pursuant to the 9 January 20 I 7 CASS. That search yielded among other things, communications 
between the accused and . which may have been in violation of a military protective order; 
communications about destroying evidence; communications in which the accused insinuated his 
situation might improve if . recanted her statements to law enforcement; conununications in 
which the accused expressed emban-assment and shame for his legal situation; and 
communications which tended to suggest the accused believed he would be convicted of the 
"charges" he was facing. 16 

x. On 11 January 2017, the accused was once again placed in pretrial confinement at Marine Corps 
Base (MCB) Camp Pendleton, California. He has been in continuous confinement since that 
date. 

y. On 11 January 20 I 7, CIS agents interviewed Sgt  Sgt  explained the accused 
recently confided that he was in legal trouble for having relations with a minor while matTied. 
Sgt  said the accused appeared embarrassed about the situation and did not want to 
elaborate, but did identify the minor as " " Sgt  said he gave the accused one of his 
old cell phones, a Samsung ote Ill, after the accused informed Sgt  that NCIS seized 
the accused 's cell phone (an iPhone). Sgt said he and the accused discussed whether 
law enforcement would be able to recover deleted conversations on the accused 's devices. 

z. On 12 January 2017, members of3d LAR Battalion collected and inventoried all of the 
accused ' s belongings which were in his barracks room aboard MCAGCC Twentynine Palms 
when he went into pretrial confinement. 

aa. Sometime between 12 January 2017 and 18 January 20 I 7, SA  was notified by First 
Sergeant ( 1 stSgt)  the accused 's company First Sergeant, that during the 

16 Charges were not actually preferred against the accused unti I 9 January 2017. 
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inventory of the accused ' s room there was found a pair of black, small female underwear. It is 
more likely than not that 1 stSgt  also notified SA  about other items collected 
from the accused ' s barracks room during the command ' s inventory. This would have included 
the accused ' s HP laptop. 

bb. On 18 January 2017, at the request of SA  LtCol  issued a CASS for the personal 
effects which were collected from the accused 's barracks room and inventoried after he was 
placed into pretrial confinement on 11 January 2017. SA s application for the CASS 
was comprised of a standardized NCIS CASS face sheet which included case-specific 
information and a three-page affidavit which he swore to and executed before LtCol  
LtCol s evaluation of probable cause was limited to the written materials SA  
presented on that occasion. When LtCol  issued the CASS, the accused ' s inventoried 
personal effects were within 3d LAR Battalion ' s control aboard MCAGCC Twentynine Palms. 
The CASS permitted agents to search the accused ' s in entoried personal effects for .. female 
clothing, composition notebooks/journals and digital media devices capabal [sic} of effecting 
data transmission and storage. ,. 

cc. On 19 January 2017, a search of the accused ' s inventoried personal effects pursuant to the 18 
January 2017 CASS yielded a pair of girl· s panties and a Hewlett-Packard (HP) laptop. At 1300 
on 19 January 2017, SA  logged these items into CIS evidence and identified them as 
having been received from 1 stSgt  SA  testified to remembering that 
the girl ·s panties and the HP laptop were dropped off at NClS by I stSgt  1 stSgt 

 as a senior command member would have only had these item because they were pa1t 
of the inventory of the accused ' s barracks room. He had no other access to the accused ' s 
property. 

dd. I stSgt  does not remember ever receiving any physical evidence from Sgt . Sgt 
also states that he never gave any physical evidence, such as a laptop computer, to 

1 stSgt  

ee. The accused ' s HP laptop was part of the command inventory of his room and was delivered to 
NCIS by lstSgt  on 19 January 2017 so that it could be searched pursuant to the 18 
January 2017 CASS. 

ff. At approximately 1500 on 19 January 2017- two hours after SA  had received the girl ' s 
panties and HP laptop from 1 stSgt - apparently on his own initiative, Sgt  
showed up unexpectedly to the NCIS office at MCAGCC Twentynine Palms and gave NCIS 
Investigator (Inv.) l a MacBook laptop and a Western Digital external hard 
drive. Sgt  reported that the MacBook laptop and external hard drive belonged to the 
accused. SA had already departed the NCIS office at this time and was not part of this 
transaction between Investigator  and Sgt . It was a pure coincidence that these 
two Marines showed up at NCIS on the same day, two hours apart. The coincidence was created 
by Sgt  unexpected and voluntary decision to come to CIS that day in order to turn in 
some of the accused ' s property. 
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gg. The accused·s MacBook laptop was not part of the command inventory of his barracks room and 
was thus not covered by the 18 January 2017 CASS. 

hh. Between 19 January 2017 and 29 March 2017, SA  searched the accused ' s MacBook 
laptop and HP laptop. He reported that he searched these devices pursuant to the 18 January 
2017 CASS. SA  identified three images of . on the HP laptop in a file on the 
accused ' s desktop labeled " investigation.'' . appears fully clothed in the three images. SA 

 did not discover any other relevant evidence on the HP laptop or the MacBook laptop at 
that time. 

11. On 23 February 2017, NCIS agents interviewed . a third time. During this interview, she 
acknowledged she initially told the accused she was  years old when she was only . She 
described how her relationship with the accused started and progressed over time.  provided 
information about how often she had sex with the accused during their relationship and asserted 
that the accused had made approximately six video recordings of them engaging in sexual 
activity without her permission. . advised the first recording was made with his smart phone 
when the accused forced . to perform oral sex on him in hjs vehicle a few months after their 
initial meeting.  said the accused pressured her into finding women to engage in " three
way"· sex with  and the accused. 

JJ. In September 2017. the accused's case proceeded to trial by members with enlisted 
representation at MCB Camp Pendleton. He was convicted of several offenses and was 
sentenced to be confined for a pe,iod of 39 years. At some point, he was transferred to the U.S. 
Army Disciplinary Barracks at Fo11 Leavenworth, Kansas. 

kk. In October 2019, the Navy-Marine Corps Court of Criminal Appeals reversed the accused·s 
convictions and remanded the case, permitting a full rehearing of all charges now pending before 
this couit-martial. 

II. 1n January 2020, the accused was transported from Fo,t Leavenworth to the brig aboard MCB 
Camp Pendleton. 

mm. On 21 January 2020, the accused was assigned to Headquarters Battalion, I st Marine 
Division, MCB Camp Pendleton, California, and he remains a member of that unit at the time of 
this court-ma1tial. That the accused belongs to Headquarters Battalion, l 51 Marine Division, is 
reflected in the accused·s official Service Record Book (SRB). The unit has provided the 
accused with a confinement order, attended his IRO hearing, and conducts weekly visits to the 
brig to ensure his well-being and care while in the brig. 

nn. Colonel (Col)  USMC, was the commanding officer of Headquarters Battalion, I st 
Ma1ine Division, MCB Camp Pendleton, California, for a period of time which included 22 
January 2020 and 14 February 2020. Thus. he was the accused' s commanding officer on those 
dates. 

oo. On 22 January 2020, at the request ofNCIS Inv. , Col issued a CASS for the 
accused's iPhone which was seized from the accused on 6 December 2016. Inv.  
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application for the CASS was comprised of a standardized NCIS CASS face sheet which 
included case-specific information, a standardized NCIS Affidavit for Search Authorization face 
sheet which included case-specific info1mation, and a four-page affidavit which he swore to and 
executed before Col . Col  evaluation of probable cause was limited to the 
written materials Inv.  presented. When Col  issued the CASS, the iPhone was 
located at the NCIS office aboard MCB Camp Pendleton because Inv.  had a1rnnged for 
it to be transfened from the NCIS office aboard MCAGCC Twentynine Palms where it had 
remained since the accused s first trial. The CASS permitted agents to search the accused ' s 
iPhone for digital evidence, including "device details, photographs third-party communications 
applications, social networking applications, call logs, contacts, and Facebook messages stored 
within.·' 

pp. On 28 January 2020 NC(S agents searched the accused 's iPhone pursuant to the 22 January 
2020 CASS. The NCIS Investigative Computer Specialist (ICS), Mr.  who searched 
the accused 's iPhone in 2020 was more experienced and better trained than SA  who had 
initially tried to search the phone in late-2016 and early-2017 without success. Further, in 2020, 
NCIS possessed better digital forensic tools that allowed them to break through the accused ' s 
locking software on his phone. The 2020 search yielded, among other things, written 
communications between the accused and . which might tend to establish the two were in a 
romantic or intimate relationship. NCIS also found written conununications tending to 
corroborate  ' s claims that the accused would require her to have sex with him and another 
woman (colloquially referred to by  as "threesomes"'). 

qq. On J 4 February 2020, at the request of Inv. , Col  issued a CASS for the 
accused ' s MacBook laptop and the Western Digital external hard drive which were seized from 
Sgt  on 19 January 2017 . Inv.  application for the CASS was comprised ofa 
standardized NCIS CASS face sheet which included case-specific infonnation, a standardized 
NCIS Affidavit for Search Authorization face sheet which included case-specific information, 
and a four-page affidavit which he swore to and executed before Col . Col  
evaluation of probable cause was limited to the written materials Inv.  presented. When 
Col  issued the CASS, the MacBook laptop and Western Digital external hard drive were 
located at the NCIS office aboard MCB Camp Pendleton because Inv.  had arranged for 
these items to be transferred from the NCIS office aboard MCAGCC Twentynine Palms where 
they had remained since the accused's first trial. The CASS permitted agents to search the 
accused ' s MacBook laptop and Western Digital external hard drive for' evidence of indecent 
electronic communications with a minor; electronic communications concerning Rape and 
Sexual Assault; receipt and possession of nude images of minor victim  

rr. Between 14 February 2020 and 2 April 2020, NCIS agents- including ICS searched the 
accused ' s MacBook laptop and Western Digital extemal hard drive pursuant to the 14 February 
2020 CASS. After reviewing the results of the Investigative Computer Specialist's examination 
of the MacBook, Inv.  identified more than I 000 pages of relevant electronic 
communications between the accused and . Inv.  also found 28 sexually explicit 
images and five sexually explicit videos of  One of the videos depicts . performing oral 
sex on the accused. Agents did not find any relevant evidence on the Western Digital external 
hard drive. 
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ss. Additional facts may be developed in the "Analysis" section below, as necessary. 17 

3. Applicable Principles of Law. 

a. Searches generally. 

(1) The Fourth Amendment to the Constitution of the United States provides: ·'The right of 
the people to be secure in their persons houses, papers, and effects, against 
unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, 
but upon probable cause, suppo11ed by Oath or affomation, and pa11icularly describing 
the place to be searched, and the persons or things to be seized.'' 18 

(2) " Whether a search is reasonable depends, in part, on whether the person who is subject 
to the search has a subjective expectation of privacy in the object searched and that 
expectation is objectively reasonable:· 19 

(3) ""A ' search· occurs when an expectation of privacy that society is prepared to consider 
reasonable is infringed. A ' seizure ' of property occurs when there is some meaningful 
interference with an individual ' s possessory interest in that property. '20 

(4) The constitutional protections of the Fourth Amendment have been implemented in the 
A1111ed Forces through MREs 311 - 317.21 The MREs and case law make allowances 
for how these constitutional protections apply differently in a military setting from 
civilian society. 

(5) Lawful searches and seizures include those conducted pursuant to search authorizations 
that are based on probable cause, which exists when there is a reasonable belief that 
evidence of a crime is located in the place or on the person to be searched. 22 

(6) "Neve11heless. because the ultimate touchstone of the Fourth Amendment is 
·reasonableness,' the warrant requirement is subject to certain exceptions."23 

17 See ~4, infra. 

18 U.S. CON T. amend . IV. 

19 U11ited States v. Wicks 73 M.J . 93, 98 (C.A.A.F. 2014). 

20 United States, ·. Jacobsen, 466 U.S. 109, 113 (1984). 

11 Un ired States v. Hojji11a1111 , 75 M.J . 120, 123 (C.A.A.F. 2016). 

22 MRE 315(f)(2); 316(c)(I). 

23 Brigham City, ·. Swan 547 U.S . 398,403 (2006) (citing Flippo v. West Virginia, 528 U.S. 11 , 13 (1999) and Katz v. 
United States, 389 U.S. 347, 357 (1967)). 
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b. Probable cause. 

{l) ' ' (P]robable cause deals with probabilities. ' 24 Probable cause "is not a ' technical ' 
standard, but rather is based on 'the factual and practical considerations of everyday life 
on which reasonable and prudent (people], not legal technicians, act. " 25 The "task of' 
an "authorizing official'' under MRE 315, such as a commanding officer, ' is simply to 
make a practical, common-sense decision" of whether 'there is a fair probability that 
contraband or evidence of a crime will be found in a particular place. '' 26 

(2) ·'Probable cause requires more than bare suspicion, but something less than a 
preponderance of evidence. Thus, the evidence presented in support of a search need 
not be sufficient to support a conviction, nor even to demonstrate that an investigator's 
belief is more likely true than false ... there is no specific probability required, nor 
must the evidence lead one to believe that it is more probable than not that contraband 
will be present. ·27 

(3) ·'To establish probable cause, a sufficient nexus must be shown to exi t between the 
alleged criminal activity, the things to be seized, and the place to be searched. '2 That 
nexus ·'may be inferred from the facts and circum tances of a particular case, including 
the type of crime, the nature of the items sought, and reasonable inferences about where 
evidence is likely to be kept.''29 'Reviewing courts may read the affidavit and warrant 
to include inferences the [authorizing official] reasonably cou ld have made.'" 30 

(4) Reviewing courts "start by examining whether the (authorizing official] had a 
'substantial basis ' for determining that probable cause existed." 31 " It follows that 
where a[n] [authorizing official] had a substantial basis to find probable cause, a 
military judge would not abuse his discretion in denying a motion to suppress:·32 

Keeping the appellate courts' ·'common sense standard of probable cause in mind, it 
follows that probable cause dete1minations are inherently contextual dependent upon 

24 United State v. Leedy, 65 M.J . 208, 213 (C.A.A.F. 2007) (quoting Brinegar v. United States, 338 U.S. 160 175 (1949)) . 

2s Id. 

26 llfinois v. Gates, 462 U.S. 213 238 (1983) . 

27 Leedy, 65 M..J . at 213 (citing United States v. Bethea 61 M.J . 184, 187 (C.A.A.F. 2005)). 

28 United States v. Eppes, 77 M.J . 339,345 (C.A.A.F. 2018) (citing 2 Wayne R. Lafave, Search and Seizure: A Treatise 011 

the Fourth Amendment§ 3.7(d) at 518 (5th ed. 2012)). 

29 Id. (quoting United States v. Niero 76 M.J . 101 106 (C.A.A.F. 2017). 

30 Id. 

31 Leedy, 65 M.J. at 213 (quoting Gates, 462 U.S. at 238). 

32 Leedy 65 M.J. at 213. 
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the specific circumstances presented as well as on the evidence itself.' 33 ' [P]robable 
cause is found not on the detenninative features of any pa1ticular piece of evidence 
provided an [authorizing official] - nor even solely based upon the affidavit presented 
to a[n] [authorizing official] by an investigator wishing search authorization - but 
rather upon the overall effect or weight of all factors presented to the [ authorizing 
official]." 34 

(5) ' Jn evaluating the issuing search authority' s probable cause finding, we examine: I) the 
facts known to the authority when he issued the [search authorization) and 2) the 
manner in which he came to know these facts.'' 35 Additional factors may be considered 
such as "the ' veracity ', reliability ' and ·basis of knowledge' of the individual 
presenting the evidence"' in addition to evidence in the requesting affidavit. 36 

c. Probable cause searches. 

33 Jd. 

(1) "Evidence obtained from reasonable searches conducted pursuant to a .. . search 
authorization . .. is admissible at ttial when relevant and not otherwise 
inadmissible .. . . " 37 A ·'search authorization" is ·'express pennission, written or oral, 
issued by competent autho1ity to search a person or an area for specified property or 
evidence ... and to seize such prope11y, [or] evidence .... " 38 

(2) A search authorization is valid if issued by an impartial commander ·who has control 
over the place where the prope1ty or person to be searched is situated or found.'" 39 A 
commanding officer has authority to order a search of the personnel and prope1ty under 
his contro I. 40 

(3) "Probable cause to search exists when there i a reasonable belief that the per on, 
property, or evidence sought is located in the place or on the person to be searched. A 
search authorization ma be based upon hearsay evidence in whole or in part."" 41 '·A 

34 Id. (emphasis in original). 

35 Eppes, 77 M.J . at 346. 

' 6 Leedy 65 M.J. at 213 (quoting Gates 462 U.S. at 230) . 

37 MRE 3 l 5(a) . 

38 MRE 315(b)(J). 

39 MRE 315(d). 

40 United States v. Triplett , 18 C.M.R. 421 , 423 (N.B .R. 1954) (internal citations omitted) (''[W)e find no reason why the 
commanding officer should lose his authority and respon ibility over the personnel of his command by the mere fact that 
some were performing duties out ide of the battalion area."). 

41 MRE 3 l 5(t)(2) . 
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determination of probable cause .. . will be based upon any or all of the following: (A) 
written statements communicated to the authorizing official· (B) oral statements 
communicated to the authorizing official in person, via telephone or by other 
appropriate means of communication; or (C) such information as may be known by the 
authorizing official . . .. ·42 

( 4) Evidence may also be lawfully seized if it is in plain view- that is, if during the course 
of otherwise lawful activity (such as while executing a search authorization based on 
probable cause) a government agent observes, in a reasonable fashion property or 
evidence that the person has probable cause to seize.43 

(5) Even when conducted pursuant to a search authorization, however, a search must 
conform to the scope authorized, as an authorization to search does not give rise to an 
open-ended license to rummage for anything of evidentiary value, which would violate 
the Fourth Amendment's requirement that warrants describe with particularity those 
areas to be searched and items seized. 44 

d . Particularity requirement in the context of electronic devices. 

41 fd. 

(1) Data stored within a cell phone falls within the Fourth Amendment's protections. 45 

·'Therefore, cell phones may not be searched without probable cause and a warrant 
unless the search and seizure falls within one of the recognized exceptions to the 
warrant requirement.'.46 As such, evidence obtained from a government search of cell 
phone data generally will be inadmissible unJess (l) the search was conducted pursuant 
to a search authorization or warrant, or (2) a recognized exception applies. 

(2) ''A search authorization, whether for a physical location or for an electronic device, 
must adhere to the standards of the Fou1th Amendment of the Constitution.''47 

(3) The ·'manifest purpose of th(e] particularity requirement [of the Fourth Amendment] 
was to prevent general searches. By limiting the authorization to search to the specific 
areas and things for which there is probable cause to search, the requirement ensures 

43 MRE 316(c)(5)(C). 

44 See Marron v. United States, 275 U.S. 192, 196 (1927) (holding the particularity requirement of Fourth Amendment 
prevents general searches and ' prevents seizure of one thing under a warrant describing another'·); see also Coolidge v. New 
Hampshire, 403 U.S . 443 467 ( 1971) (finding one of the constitutional protections afforded by the Fourth Amendment is a 
prohibition against "a general , exploratory rummaging in a person 's belongings") (citations omitted); United States v. 
Tienter 2014 CCA LEXIS 700, at *8 (N.M .C.C.A. 2014) (holding that "an authorization to search does not give rise to an 
open-ended license to rummage for anything of evidentiary value."). 

45 Riley v. California , 573 U.S. 373, 401-03 (2014) . See also Wicks , 73 M.J. at 99 . 

46 Wicks 73 M.J. at 99. 

47 United States v. Richard 76 M.J . 365 369 (C.A.A.F. 2017) (quoting U.S. Co ST. amend. TV) . 
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that the search will be carefully tailored to its justification and will not take on the 
character of the wide-ranging exploratory searches the Framers intended to prohibit. ·4& 

(4) The '·particularity" requirement means that a search authorization must' describe the 
things to be seized with sufficient particularity to prevent a general exploratory 
rummaging in a person 's belongings."49 A "temporal limitation is one possible method 
of tailoring a search authorization, [but] it is by no means a requirement. " 50 Another 
possible method of tailoring a search authorization is by limiting ' the search to 
evidence of specific federal crimes or specific types of material. ·51 

(5) When balancing the concerns about the particularity requirement against the "dangers 
of too narrowly limiting where investigators can [search]'" electronic devices. ' 'the 
courts have looked to" hat is reasonable under the circumstances. 52 "As always under 
the Fourth Amendment the standard is reasonableness:· 53 Thus, the "proper metric of 
sufficient specificity"' as concerns searches of electronic devices " is whether it was 
reasonable to provide a more specific description of the items at that juncture of the 
i nvestigation." 54 

(6) In detem1ining how to apply the Fourth Amendment to searches of electronic devices, 
the Court of Appeals for the Armed Forces allows for a ''zone in which such searches 
are expansive enough to allow investigators access to places where incriminating 
materials may be hidden, yet not so broad that they become the sort of free-for-all 
general searches the Fourth Amendment was designed to prevent. ' ' 55 

e. Evidence obtained from unlawful seizure and searches. 

( l) Absent a recognized exception, 56 evidence obtained from unlawful searches or seizures 
is inadmissible against an accused if (a) he makes a timely objection· (b) he had a 
reasonable expectation of p1ivacy in the person, place, or prope,ty searched; he had a 
legitimate interest in the prope11y or evidence seized when challenging a seizure; or he 

48 Ma1yla11d v. Garrison, 480 U.S. 79, 84 (1987). 

49 Richard , 76 M.J. at 369 (quoting United States v. Carey, 172 F.3d 1268, 1272 (10th Cir. 1999)). 

50 Richards, 76 M.J. at 370. 

51 Id. ("They were entitled to search Appellant ' s electronic media for any communication that related to his possible violation 
of the Florida statute in' his relationship with ") 

52 Richm·ds, 76 M.J . at 369-70. 

5• Id. (quoting United States v. Hill, 459 F.3d 966, 974-77 (9th Cir. 2006)). 

54 Richards, 76 M .J. at 369 (quoting United States v. Richards, 659 F.3d 527 541 (6th Cir. 2011 )). 

55 Richards, 76 M.J. at 370. 

56 See genera lly MRE 311 (c) and MRE 311 (d)(5)(A) . 

Page 15 of38 

APPEL LA T~XHIBIT /,,X ~· V 
PAGE l ~ OF_'$..a:::.....a$,___ 



US ,. Kunishige: Conso fidmed Ruling (Defense Motions to Suppress Searches and Sei:ures of Accused's Cell Phones. Laptops. and External Hard Drh·e) 

would otherwise have grounds to challenge the seizure or search; and (c) " exclusion of 
the evidence results in appreciable deterrence of future unlawful searches or seizures 
and the benefits of such deterrence outweigh the costs to the justice system."'57 

(2) A seizure or search is unlawful if it was conducted 'by military personnel or their 
agents . . . in violation of the Constitution of the United States ... or Mil. R. Evid. 312-
317. · SS 

(3) To trigger the exclusionary rule, "the deterrent effect of suppression must be substantial 
and outweigh any harm to the justice system."' 59 

(4) · [A]dmittedly drastic and socially costly," the exclusionary rule should only be applied 
where "needed to deter police from violations of constitutional and statutory 
protections."'60 The exclusionary ·'rule's sole purpose ... is to deter future Fourth 
Amendment violations."61 As such its use is limited "to situations in which this 
purpose is thought most efficaciously served." 62 • For exclusion to be appropriate, the 
deterrence benefits of suppression must outweigh [the rule ' s] heavy costs."'63 

f. Good faith. 

(1) 'Evidence that was obtained as a result of an unlawful search or seizure may be used if: 
(A) the search or seizure resulted from an authorization to search, seize or apprehend 
issued by an individual competent to issue the authorization under Mil. R. Evid. 315( d) 
or from a search warrant or atTest warrant issued by competent civilian authority; (B) 
the individual issuing the authorization or warrant had a substantial basis for 
detennining the ex istence of probable cause· and (C) the officials seeking and 
executing the authorization or warrant reasonably and with good faith relied on the 
issuance of the authorization or waJTant. Good faith is to be detem1ined using an 
objective standard." 64 

57 MRE 31 l(a). 

58 MRE 31 l(b)(l) . 

59 Herring v. United States 555 U.S . 135, 147 (2009). See also Wicks, 73 M.J. at I 04 stating, "The exclusionary rule applies 
only where it results in appreciable deterrence for future Fourth Amendment violations and where the benefits of deterTence 
must outweigh the costs." 

60 Nix v. William , 467 U.S. 431 , 442-43 (1984). 

6 1 Davis v. United States 564 U.S. 229 236-37 (2011). 

62 Id. at 237. 

63 Id. 

64 MRE 31 l(c)(3). 
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(2) '·M.R.E. 31 I (c)(3)(B) is satisfied ' if the law enforcement official had an objectively 
reasonable belief that the magistrate had a ·substantial basis ' for determining the 
existence of probable cause. "'65 

(3) The "exclusionary rule is designed to deter police misconduct rather than punish ... 
errors of judges and magistrates." 66 

4. Analvsis. 

a. Defense Motion to Suppress (Search of Sergeant Kunishige ' s iPhone) (AE XXXlJ) 

( 1) Did the commanding officer of Headquarters Battalion. 1st Marine Division, have the 
authority to authorize a search of an item in 2020 that (l) had belonged to a Marine not 
subject to his command at the time the item was seized and (2) had been under exclusive 
NCIS custody and control since 2016? 

1. As an initial matter, the Cou11 does not agree with the defense that, because Jaw 
enforcement officers took the phone from the accused before the accused became 
subject to the command of the I st Maiine Division Headquarters Battalion 
commander the phone now belonged to someone else who was not ubject to the 
command of the Headquarters Battalion commander. The defense is basically 
nying to claim that the iPhone in question now belongs to NCIS because they are 
the agency who now has custody of the device. However, as of today, the iPhone 
still belongs to the accused even though it has been in NClS's evidence vault for 
years. If, in fact, the iPhone no longer belonged to the accused, then the accused 
would not have standing to challenge the search at all. The phone belongs to the 
accused and the accused is a member of the I st Ma1ine Division Headqua11ers 
Battalion commander's command . 

11. The defense invites the Com1 to adopt a very stiict reading of MRE 315( d)( 1) and 
hold that because the accused ' s iPhone was not' situated or found" in a' place" 
where Col  had ' contror' at the exact moment that the CASS was 
requested, i.e. the MCAGCC NCIS field office-although it easily could have 
been taken to a place that Col  did have control over and although Col 

 was the accused's commander- then Col  was not authorized to 
issue a search authorization for said iPhone. 

111. ·'It is a well established rule that principles of statutory construction are used in 
construing the Manual for Courts-Martial in general and the Military Rules of 
Evidence in particular. '[W]hen the statute's language is plain , the sole function 
of the courts-at least where the disposition required by the text is not absurd-is 

65 United States v. Perkins , 78 M.J . 38 I , 387 (C.A.A.F. 2019) (quoting United States v. Carter 54 M.J . 414, 422 (C.A.A.F. 
2001)). 

66 United States v. Leon 468 U.S. 897,916 (1984) . 
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to enforce it according to its terms. " 67 ' Another longstanding canon of statutory 
interpretation-the absurdity canon-similarly reflects the law's focus on 
ordinary meaning rather than literal meaning. That canon tells courts to avoid 
construing a statute in a way that would lead to absurd consequences. The 
absurdity canon properly understood, is ' an implementation of (rather than . .. an 
exception to) the ordinary meaning rule.' W. Eskridge, Interpreting Law 72 
(20 J 6). ' What the rule of absurdity seeks to do is what all rules of interpretation 
seek to do: make sense of the text. ' A. Scalia & B. Gamer, Reading Law 23 5 
(2012).' 68 The facts of this case point out exactly what a Federal Circuit Court of 
Appeals has aptly stated: "Military Rule of Evidence 31 S(d) is no bastion of 
clarity: it places the power to authorize searches on the officer ' who has control 
over the place where the property or person to be searched is situated.' One could 
reasonably conclude that a military service member's commanding officer is the 
officer who has control over the place where he or she · is situated. ' '69 This Court 
wil I not adopt the defense's reading of MRE 315( d)( I) that would lead to absurd 
results. Rather, this Court will try to "make sense'· of MR£ 31 S(d)( I) in the 
unique military community where commanders control people and in light of 
modem evidence such as cell phones which are so easily transported from one 
place to another. 

1v. The accused's iPhone, as originally found on the accused at the time of his 
interrogation on 6 December 2016. Thus, NCIS originally approached LtCol 

 to request a CASS which would pem1it agents to search the iPhone. Initial 
attempts to search the phone pursuant to the CASS that LtCol  had issued 
were unsuccessful and the phone sat unsearched for over three years. 70 Then, in 
2020, after the accused 's conviction was overturned. he was transferred to 
Headquarters Battalion, I st Marine Division, and he was returned to pretrial 
confinement at Camp Pendleton, California, NCIS approached Col - a 
commander then in charge of the person on whom the iPhone was originally 
found- to request a CASS permitting a renewed search. When he issued the 
CASS which authorized the successful search of the accused ' s iPhone, the Cou1t 
finds that Col was a commander who had control over the place where the 
property to be searched was found . The "place" to be searched was the accused's 
cell phone, not the evidence room or NCIS building where the phone sat. The 

67 United States v. Custis, 65 M.J. 366, 370 (C.A.A.F. 2007) (emphasi added) (internal citat ions and quotation marks 
omitted). 

68 Bostock v. Clayton Cty., 140 S. Ct. 1731 1827 n.65 (2020). 

69 United States"· Seerde11 , 916 F.3d 360, 367 (4th Ci r. 2019). 

70 Of note under the defense 's logic for this point, even LtCol  would not have been authorized to direct a earch of the 
accused 's cell phone in 2016 because the phone was seized at the Cl S office at MCAGCC and not at any 3d LAR facility or 
property. The defen e would have NCIS approach the installation commander instead of the accused 's actual commander 
based on the arbitrary fact that the CIS building was not under LtCol  command and control. This is nonsensical. 
There was no evidence obtained from the 2016 search based on LtCol  CASS. so LtCol s authority is not at 
issue. However, it is worth noting that seemingly no one would object to LtCol  authority to authorize a search of the 
accused 's cell phone in 2016, yet Col  is similarly situated with respect to the accused and hi cell phone in 2020. 
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·'place" (i.e. the iPhone) belonged to the accused and Col  controlled the 
accused by his authority as a commander. If the iPhone had not been in NCIS 
custody, then the only other place it could be is to be returned to the accused and, 
of cow-se, Col  could authorize a search of the iPhone if it was on the 
accused ' s person. It is only common sense that NClS would seize the accused ' s 
iPhone and would not be giving it back to him. The fact that NCIS, following 
standard law enforcement procedures, did not give evidence back to the accused 
but kept it in their possession does not somehow deprive the accused's 
conunander of the authority to authorize a search of said evidence. It would be an 
absurd result that NCIS's movement or possession of a cell phone could divest the 
conunander of his autho1ity to authorize searches when the same commander has 
much greater responsibilities vested in him with respect to military justice, e.g. 
referral of charges, selection of members pursuant to AI1icle 25, UCMJ and 
approval of sentences. 

v. This rationale only makes more sense when one considers the type of evidence at 
issue here. It is not a banacks room a storage shed, or a house that is at issue 
here. For those immovable locations, it would be clear which conunander 
controlled those 'places:· In this case, it is a cell phone, which can be constantly 
moved from location to location. If this movement of a cell phone changed the 
'·place'' with respect to MRE 315(d)(l), it would lead to absurd results. 
According to the defense ' s logic, as an accused moves around base with a cell 
phone in his pocket or as NCIS drives a cell phone back to their evidence locker 
the commander who could authorize a search changes as the accused or NCIS 
bounces from on-base jurisdiction to on-base jurisdiction. That would be 
absurd. 71 The "place·· to be searched is the accused's cell phone and the 
commander of the accused has authority to authorize said search because he 
controls the "place·' by virtue of controlling the accused. 

v1. It would also seem to the Court that CIS, when they seize a cell phone from a 
Marine and put it in evidence at their facility, then go back and get a CASS from 
the Marine 's commander, is really just ·'freezing the scene," i.e. freezing the scene 
of the phone. Again, we are not talking about physical spaces here. We are 
talking about phones that can be in pockets, cars, rooms, lockers, bags, etc. It is 
perfectly valid to "freeze the scene•· of a barracks room while awaiting a CASS. 
This is no problem, because the room is not going anywhere. However, when 
confronted by a cell phone in someone's pocket the only way to freeze the cell 
phone is to take it and put it into evidence (obviously in the NCIS evidence 
control facility) . Then the agents have to go back to the commander for the 
Maiine who owns the phone in order to get a CASS. Pursuant to the defense's 

71 The Court can think of other absurd results such as a Marine in the field during a field exercise but yet he ha his cell 
phone with him and evidence of a crime is suspected in the phone. Couldn ' t the accused's commander, who would be in the 
field with the accused lawfully authorize a search of the accused ' s cell phone even though the commander wouldn ' t 
technically control the training area that the unit was operating in, i. e. the training area would belong to the installation 
commander? To adopt the defense ' s logic would be to hold that only the installation commander could authorize this search. 
That is surely not the level of "reasonableness" needed to protect the accused ' s 4•h Amendment right . 
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logic, the NCIS agents would ha e to drive the phone back to the accused 's 
commander, place it on the commander' s desk so that he now had control over the 
place, such that he could authorize a search. This method could lead to NCIS 
agents driving phones around to whatever commander s jurisdiction they thought 
would most easily authorize their requested search, i.e. search authorization f01um 
shopping. 72 Surely this is not reasonable. 73 In a sense, the NCIS evidence 
repository could actually be considered to be under the "control" of all the 
commanders on a particular installation. This is so because that is exactly where 
evidence for the commander's cases should be securely stored. The evidence 
storage facility is located on base to serve all commanders who have NCIS 
investigating their cases as they attempt to maintain good order and discipline in 
their units. NCIS and the commander are only following good law enforcement 
procedures when they decide to store evidence in the NCIS evidence locker. 
Everyone in the process is doing what's normal. The commander wants evidence 
stored at CIS and not at his command. Even viewing the NCIS evidence 
repository as 'the place" for MRE 315(d)(l) purposes, it would seem that the 
commanders of Marines under investigation do have control of that place. It is 
the designated place on base where evidence from their command's cases is 
stored. 

v11. The defense's approach to which commander may authorize a search like this 
would lead to hyper-technical, real estate-based line drawing that would not serve 
the realities of military life, nor would it add any substantive protection to the 
accu ed· s privacy rights i.e. it would be a distinction without a difference. Said 
another way, the conunander in this case can certainly authorize some searches
because he's trusted to do that- so what is it about authorizing this search that's 
so problematic for the accused's rights? 

v111. The Couit recognizes that there is scant case law on this point defining what is a 
·'place'· for purposes of MRE 3 l 5(d)(l) or how far a commander's authority 

72 In fact , in this case according to the defense's logic, Inv.  could have taken the accused ' s cell phone out of 
evidence storage, brought it to Col s office, placed it on his desk (right beside the request for a CASS), and then
' poof'- Col  would control the place where the cell phone at (hi office), thus giving him authority to authorize a 
search. lfthis were the rule (I) it would lead to NCIS agents dragging evidence all over ba es to get said evidence into the 
"control '" of certain commander and thus ri k lost, damaged , destroyed or contaminated evidence, and (2) as mentioned 
above, it would lead to forum shopping for search authorizations. 

73 Further, unlike real property, in the case of a digital device such a a cell phone, the actual search isn ' t even going to be 
conducted in one static location anyway. The cell phone is by nece ity going to be moved out of the NCIS evidence locker 
to be given to a digital analyst who will connect it to his foren ic tools. The phone might even have to be shipped off to 
another lab for analy is. Now. under the defense ' s logic, even if CIS first got a search authorization from the installation 
commander (who commands the installation where the NCIS building wa located) doe that installation commander now 
lose "control' because the phone has been shipped to another installation for examination? What if more probable cause i 
found during the search ofa cell phone after it ha been moved to a different facility for examination? Does NCIS have to 
ship the phone back to in tallation #1 for a new CASS; do they ha e to go to base #2's commander for a new CASS; what if 
the cell phone is not even at a DoD in tallation anymore and i rather at a civilian forensic lab? All of this seems to lead to 
unreasonable results under the defense·s logic. 
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reaches over his personnel when they are located outside of his immediate 
command area. There are very few authorities that address the argument that a 
commander has the ability to issue a CASS for the property of the people under 
his control when they are not located in a place under his control. One is United 
States v. Triplett, 18 C.M.R. 421 (N.B.R. 1954). This case is included in the 
government response and it involved circumstances where the commander of the 
Recruit Training Battalion in San Diego authorized a search of people and 
property (a wallet not physically on the person of one of the recruits) at Weapons 
Training Battalion at Camp Pendleton. The U.S. Navy Board of Review 
dete1mined the commander was permitted to authorize the search of recruits and 
their property to find money which was stolen from another recruit. The Board of 
Review held, 'a commanding officer has authority to make or order an inspection 
or search of the personnel and property under his control. .. . Consequently, we 
find no reason why the commanding officer should lose his authority and 
responsibility over the personnel of his conunand by the mere fact that some were 
performing duties outside of the battalion area .'"74 Without specifically saying so, 
the case implies that a commander has control over the personal effects of his 
personnel without much analysis on that point. The Triplett Court ' s holding was 
an expansion of the non-binding authority it cites: United States v. Turks , 9 
C.M.R. 641 (Air Force Board of Review 1953) (holding that a commander retains 
control over his personnel even when they are not located in a place he controls) . 

ix . One U.S. District Court case which considered this issue came out against the 
government"s interpretation of MRE 3 J 5(d)( 1 ). See United States v. Seerden, 264 
F. Supp. 3d 703, 707-08 (E.D. Va. Aug. 14, 2017) (affirmed by United States v. 
Seerden, 2019 U.S . App. LEXIS 4891 (4th Cir. Ya. , Feb 20, 2019)) (holding that 
an accused s commander in San Diego, California could not authorize a search of 
his phone at a training facility in 01folk Virginia while the accused was 
temporarily assigned to duty there) . This case is cited in the defense motion. 
However, although potentially persuasive, Seerden is not binding precedent on 
this Cou1t and, further it is di tinguishable on its facts. In Seerden the 
commander of the accused had zero connection to the accused ' s temporary duty 
location approximately 2,700 miles away other than the fact that the accused was 
there. In this case, Col  command is located on the exact same base 
where the accused is located (in pretrial confinement) and where the iPhone 
resided inside the NCIS evidence repository. Commanders actually desire 
evidence to be stored at the NCIS evidence repository at their local installation. 
This is normal. In this sense, and as discussed above, commanders do retain 
"control ' over the CIS evidence repository because it is the place where 
evidence from their cases is taken for safekeeping. Finally, even if this Court 
were to follow the rationale in Seerden as the defense desires, it would not lead to 
suppression of this evidence. Both the Dist1ict Court and the Circuit Court of 
Appeals in Seerden found that even if there was a technical mistake in which 
commander signed the CASS,' the good faith exception to the exclusionary rule 

74 Trip lefl , 18 C.M.R. at 423 (i nternal ci tations omi tted). 
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precludes suppression." 75 With respect to good faith, this Comt feels the same as 
those two federal courts did and thus the good faith exception will be addressed 
below. 

x. In any event, the hallmark of the Fourth Amendment is reasonableness. The 
UCMJ and the entire military justice system have been created to enable universal 
application to service members who move all over the world at the direction of 
their commanders. One thing that remains consistent no matter where a Marine is 
located is who is in charge of him. MRE 315 gave authority to' commanders'' 
because they are the individuals who are responsible for implementing much of 
the military justice system. Military commanders primarily command people, not 
places. The UCMJ applies to people, not places. 76 Similarly, "the Fourth 
Amendment protects people, not places:· 77 The NCIS evidence room does not 
need protecting in a Fourth Amendment sense. The accused has no expectation of 
privacy in the NCIS evidence room. He has an expectation of p1ivacy in his 
phone. That is why the iPhone is the 'place'' being searched; it is where the 
accused has an expectation of privacy. The accused ' s expectation of privacy is 
protected by requiring his commander to make a probable cause detem1ination, 
not by arbitrary line-drawing based on real estate. If the President had wanted 
search authorizations issued solely by any officer who controls a ce1tain spot on 
the ground i.e. a real estate basis he could have said that installations must have 
a single magistrate or that only installation commanders can authorize searches on 
their installations. Instead he gave the job to "commanders.'· These 
'commanders" control people and are in the best position to protect these people' s 
rights .. . regardless of location. For these reasons, the Court finds that it was 
entirely reasonable for NCIS to approach the accused's commander and request a 
CAS to search the accused ' s iPhone. 

x1. Even if Col did not have autho1ity over the iPhone when he issued the 
CASS the Court finds that the good faith exception applies. ' ·[T]he marginal or 
nonexistent benefits produced by suppressing evidence obtained in objectively 
reasonable reliance on a subsequently invalidated search warrant cannot justify 
the substantial costs of exclusion.'' 7 This is because the ·'exclusionary rule is 
designed to deter police misconduct rather than punish ... enors of judges and 

75 United States v. Seerde11 , 916 F.3d 360, 366 (4th Cir. 2019). " We have [applied the good faith exception to warrants 
authorized by magi trate judges lackingjurisdiction] because ' the exclusionary rule is designed to deter police misconduct 
rather than to punish the errors of judges and magistrates.' And uppressing evidence obtained pursuant to a warrant is ued 
by the wrong magi trate judge would not appreciably deter police misconduct. There is no reason to conclude that a case of 
the wrong commanding officer should be treated any differently.·• Id. at 367 (internal citation omitted) (quoting Leon, 468 
U.S. at 916). "Second, we cannot say that no rea onable officer could review a CASS authorized by the subject of the 
search' commanding officer -- as opposed to the commanding officer of the ubject's current location -- and bel ieve it to be 
valid." Seerde11 , 916 F.3d at 367 . 

76 Article 2 UCMJ ("The following persons are subject to this chapter ... "). 

77 Karz v. Unit d State , 389 U.S. 347, 351 (1967). 

78 Leon, 468 U.S. at 922 . 
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79 Id. at 916. 

magistrates.''79 Inv.  reasonably and with good faith believed that he 
was approaching an individual competent to issue the authorization. He did about 
the most reasonable thing one could do: he approached the accused ' s actual 
conunander-a commander who is specifically vested by the UCMJ with many 
serious responsibilities in military justice. · '[T]he good-faith exception applies 
when a magistrate authorizes a search over a place outside his jurisdiction, if the 
officers executing the waJTant reasonably believe that the magistrate has authority 
over the place to be searched.''80 In this situation, Inv.  reasonably 
believed that Col , the accused's conm1ander, had authority over the 
accused s iPhone which was sitting in an NCIS evidence locker on the exact same 
base where Col  and the accused both were located. Inv.  also 
"had an objectively reasonable belief that [Col ] had a 'substantial basis ' 
for determining the existence of probable cause." 1 It has long been the practice 
throughout the Marine Corps to have a conmrnnder of a Marine issue a CASS for 
the Marine's personal effects. In fact, the practice is explicitly condoned by the 
Marine Corps Manual. Section 1302.2 of the Marine Corps Manual says 
"Commanders have the authority to order or authorize searches of al I persons and 
places under their control. This includes all property owned or controlled by the 
United States; property which is located within a military installation, foreign or 
occupied country and is owned used or occupied by persons subject to military 
law or the law of war."82 Although it is obviously not a binding legal authority, 
the Marine Corps Manual has for 40 years, instructed commanders, lawyers, and 
law enforcement officers that commanders may authorize searches of property 
which is located within a military installation and is owned, used, or occupied by 
persons subject to military law. It was reasonable for Inv.  to approach 
Col  and request a CASS for the accused's iPhone. It was reasonable for 
Col  to believe he could issue the CASS. 3 Finally, it wa reasonable for 
any law enforcement officer involved in executing the CASS to believe the CASS 
properly authorized a search of the accused s iPhone. 

xu . Pursuant to MRE 311 (a)(3) the Court also finds that exclusion of the evidence 
would not result in appreciable detenence of future unlawful searche or seizures 
and the benefits of any potential deteJTence do not outweigh the costs to the 

80 United States v. Chapple, 36 M.J. 410 414 (C.A.A.F. 1993). See also United State v. Mix, 35 M.J. 283 (C.M .A. 
1992) (good-faith exception applied a alternative ground for upholding earch where commander reasonably believed he had 
authority to authorize search of automobile in parking lot jointly used by three units); People v. Dantzler, 206 Cal. App. 3d 
289, 253 (I 988) (search conducted in good-faith reliance on improperly i ued out-of-county warrant)· State v. Matthieu, 506 
So. 2d 1209 (La. 1987) (search conducted I 00- 150 yards out ide judicial district). 

81 Perkins, 78 M.J. at 387. 

82 Marine Corps Manual Section 1302.2 (1980). 

83 See Mix, 35 M.J . at 288 ("Alternatively, the good-faith exception applies because the battalion commander acted a a 
rational rea onable commander having probable cause to believe that be could authorize a earch of appellant 's car."). 
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justice system. "[E]vidence should be suppressed only if it can be said that the 
law enforcement officer had knowledge, or may properly be charged with 
knowledge, that the search was unconstitutional under the Fourth 
Amendment:'84 When years elapsed after the unsuccessful search pursuant to the 
01iginal CASS and the accused ' s original convictions had been overturned, NCIS 
diligently sought a new CASS. Inv.  did not lazily rely on the old CASS 
from 2016. Inv.  logically went to the accused ' s commander to obtain a 
CASS for the accused 's iPhone. There is no indication Inv.  was forum 
shopping by going to the accused ' s commander instead of the commander who 
had contrnl over the physical property upon which the NCIS office sits. Law 
enforcement obtained a CASS from an impartial, neutral commander. The 
accused ' s Fourth Amendment rights were protected. Courts should encourage a 
system in which law enforcement officers pursue search authorizations prior to 
searching. Some degree of predictability and consistency is required in order to 
accomplish that end. Suppressing the evidence in this case will not lead to greater 
predictability or consistency. Suppression based on the fact that Col  was 
not the correct commander would be hyper-technical and unreasonable. NCIS 
had already moved the phone from MCAGCC Twentynine Palms to MCB Camp 
Pendleton, meaning the person who had control over the place where the phone 
was physically located at the time Col  issued the CASS had already 
changed based on law enforcement"s transportation of the phone. It made more 
sense for Inv.  to approach the accused s commander rather than the 
person who was in charge of the place where the phone sat at a moment in time. 
The whole point of the judicially-created exclusionary rule is to deter future 
police misconduct. In this situation, the Court is hard-pre sed to find anything 
that Inv.  did wrong. He reasonably sought a search authorization prior 
to conducting his search. He sought that search authorization from the accused ' s 
current commanding officer. He presented the commander with a sworn affidavit 
laying out a substantial basis for probable cause. Only after receiving 
authorization did Inv.  conduct his search. This is not the type of police 
conduct that needs deterring. At most, Inv.  made a technical mistake, 
albeit a very reasonable one. 

(2) Was the Commanding Officer of Headquarters Battalion, 1st Marine Division, presented 
with probable cause to authorize a search of the iPhone for anything other than Facebook 
Messages? 

1. The evidence is sufficient to establish that probable cause existed to look for 
communications and photos on the accused ' s iPhone, beyond merely Facebook 
messages. "Probable cause to search exists when there is a reasonable belief that 
the person, property, or evidence sought is located in the place or on the person to 
be searched. ' 85 First, there was clear probable cause included in the affidavit to 

84 I/1inois v. Krull, 480 U.S. 340, 348-49 (1987). 

85 MRE 3 l 5{f) . 
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Col  to allow Inv.  to search the iPhone. Col  was 
presented with the fact that the accused admitted to knowing , the accused 
admitted to communicating with  as recently as IO days before he was 
interviewed, the accused admitted to communicating with  using the 
Facebook Messenger application, the accused admitted to using his iPhone to 
communicate with ., that  had told NCIS that she had been in a sexual 
relationship with the accused since she was  years old, and that  stated that 
the accused has sent her pictures of his genitalia via Facebook Messenger and cell 
phone message. Beyond that, the affidavit presented to the commander had 
info1mation from both the accused and . about communications which took 
place using a cell phone. While the accused ' s information was limited to the use 
of Facebook Messenger,  ' s information was not. The affidavit which 
justified the CASS reported that . claimed the communications occurred over 

Facebook Messenger and cellular telephone message.'' Plus, the affidavit 
reported that  mentioned receiving a photo of the accused ' s penis. These 
pieces of information, along with the inferences which can reasonably be drawn 
from them, pem1itted a search of the cell phone to find evidence of " indecent 
electronic communications with a minor; electronic communications concerning 
Rape and Sexual Assault; [and] evidence of obscene materials sent to a minor·· 
all of which may have been found amongst Facebook Messenger messages, 
anything which would fit the description "cellular telephone message,'· and 
photos. Communications and photos could be saved in unusual places on the 
phone-either on purpose by the user or through n01mal functioning of the phone. 
This would allow a broader search of the iPhone than just restricting it to 
Facebook Messenger. 

11. Even if probable cause was lacking the Cou,t finds that the good faith exception 
applies. First, as noted in the previous section, the Court finds that the search or 
seizure resulted from an authorization to search or seize issued by an individual 
competent to issue the authorization under MRE 315( d). Even if Col  was 
not technically the correct commander to authorize this search, there was good 
faith to believe that he was. Col  ·'acted as a rational , reasonable 
commander having probable cause to believe that he could authorize a search of 
[the accused ' s property] ." 6 Second, the Court finds Inv.  ··had an 
objectively reasonable belief that [Col ] had a 'substantial basis ' for 
determining the existence of probable cause: 7 Third, the officials seeking and 
executing the authorization reasonably and with good faith relied on the issuance 
of the authorization . lnv.  drafted a clear affidavit with direct 
information about the accused ' s use of his iPhone to communicate with a child 
who he was having a sexual relationship with. The child in question had provided 
infom1ation about the way she communicated with the accused and that included 

86 See Mix, 35 M.J . at 288 . 

87 Perkins 78 M.J. at 387. 

88 See MRE 31 l (c)(3). 
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methods outside of Facebook Messenger. Inv.  presented this affidavit 
to a neutral magistrate who determined there was probable cause. There was 
nothing to indicate to Inv.  that he did not now have lawful authority to 
search the iPhone. This is the definition of good faith. 

111. Finally based on this analysis, I do not believe suppression of this evidence based 
on a finding that the application lacked probable cause would result in 
"appreciable deterrence of future unlawful searches or seizures" or that ·'the 
benefits of such deterrence outweigh the costs to the justice system." 9 There is a 
strong preference in the law for searches backed up by written search 
authorizations. That is exactly what Inv.  got in this case. There is no 
willful, reckless, or even negligent police behavior to deter here. With nothing to 
deter, necessatily the deterrence of future unlawful searches is not appreciable. 
Even if there would be some negligible deterrence in future cases, the benefits of 
such deterrence do not outweigh the costs to the justice system. The evidence 
found on the accused's iPhone is (1) corroborative of his romantic/intimate 
relationship with . , a child, and (2) corroborates that the accused engaged in 
"threesome' sexual encounters with  and another woman ). This 
evidence has high probative value. Suppression of this evidence is not warranted 
when weighed against the small return in deterrent effect. 

b. Defense Motion to Suppress (Search and Seizure of Sergeant Kunishige's Samsung Phone) (AE 
XXXVI) 

(J) Did the commanding officer of 3d LAR Battalion have authority to i.ssue the CASS for 
the accused ' s car? 

89 MRE 31 l(a)(3). 

1. The evidence is sufficient to establish that the commander of 3d LAR Battalion 
LtCol , did have control over the place where the property to be searched 
was found- the parking lot around the 3d LAR Battalion command building
even if that control may have been shared with others. 90 Members of the 3d LAR 
Battalion regularly parked in that parking lot, it was adjacent to the 3d LAR 
Battalion command building, and the commander and others had reserved parking 
spaces nearby. Additionally, the accused parked in the parking lot when 
beckoned to his company office-an indication that he believed the parking lot 
was a 3d LAR Battalion parking lot. "This was a joint parking lot which [was) 
used by the three battalions. Thus, [the commander of one of the battalions] could 
authorize a search of appellant's car ... .''91 

11. AJtematively, the good faith exception applies. If the 3d LAR Battalion 
commander did not, in fact, have control over the parking lot which surrounded 

90 See Mix, 35 M.J . at 288. 

91 Id. 
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his command building and where a member of his command parked when 
beckoned to the command building, the good faith exception would apply. He 
'acted as a rational, reasonable commander having probable cause to believe that 
he could authorize a search of [the accused's] car."92 There is absolutely no 
evidence that NCIS was acting unreasonably or not in good faith. The Court finds 
that the NCIS agents were just trying to do the right thing. There is no evidence 
of police misconduct. NCIS reasonably relied on LtCol authority to 
authorize a search in the parking lot in question and that was not objectively 
unreasonable. 

111. Yet, despite this analysis, a search authorization was not required in the first 
place. Police may search an automobile without a search warrant when they have 
probable cause to believe it contains contraband or evidence of c1iminal activity. 93 

The vehicle exception to the wan-ant requirement is justified by the inherent 
mobility of vehicles 94 and because of a reduced expectation of privacy. 95 "The 
predicate step ... for invoking the automobile exception to the wan-ant 
requirement is that the searching officers must have had probable cause to search 
the vehicle." 96 "Under the vehicle exception to the warrant requirement, [ o ]nly 
the prior approval of the magistrate is waived; the search otherwise [must be 
such] as the magistrate could authorize:··97 The fact that an impartial commander 
actually issued a CASS based on probable cause is a helpful indication that 
probable cause did indeed exist. And, after reviewing the facts set forth in the 
affidavit, the Court finds probable cause did exist to search the accused ' s car. The 
Court also notes the defense has not challenged the sufficiency of the probable 
cause which led to LtCol  is uing the CASS for the accused's car. 

(2) Were NCIS representatives authorized to seize and tran port the accused 's car in order to 
search it? 

1. The CASS provided NCIS agents with the authority to conduct a meaningful 
search of the accused's car. The ability to search the vehicle for the items 
identified with particularity in the CASS was not arbitrarily limited by where the 
vehicle was located when law enforcement obtained the authorization to search it. 

9J Id. (good-faith exception applied a alternative ground for upholding search where commander reasonably believed he had 
authority to authorize search of automobile in parking lot jointly used by three units); ee also United States v. Chapple, 36 
M.J. 410, 413- 14 (C.M.A. 1993). 

93 Califomia v. Acevedo, 500 U.S. 565, 580 (1991 ); United States v. Ross, 456 U.S. 798, 804-09 (1982). 

94 Pennsylvania v. Labron 518 U.S. 938, 940 (1996) (per curium); United States v. Chadwick 433 U.S. I, 12 (1977). 

95 Califomia v. Carney 471 U.S. 386, 392 ( 1985). 

96 United States v. Evans, 35 M.J . 306, 308 (C.M.A. 1992). 

91 Id. 
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The officers were not obligated to simply search the car where they found it if that 
would frustrate the whole purpose of their search. 98 

u. Once again, the touchstone of the Fourth Amendment is reasonableness. "As 
always under the Fourth Amendment, the standard is reasonableness. 99 This 
applies to the manner in which a search is conducted. It was completely 
reasonable for the NCIS agents to transport the accused' s vehicle a short distance 
away from where it was seized in order to actually conduct the search that they 
had been paiticularly authorized to conduct: one searching for biological evidence 
that would only be detected in a darker environment. Law enforcement officers 
are not bound by hyper-technical restrictions in the execution of searches, but 
rather just by reasonableness. 

111. NCIS agents were authorized to transport the accused's car to the Auto Skills 
Center in order to conduct a meaningful search, as authorized by the CASS. 

(3) Was the Samsung cellphone legally seized from the inside the car when it was not one of 
the types of items explicitly covered by the CASS? 

1. The agents who discovered the phone in the cai· were in a lawful position to 
observe and access the phone and, considering all they knew at that point in their 
investigation, its incriminating character was immediately apparent. 100 

11. The phone was certainly in a location where officers were entitled to search for 
evidence pursuant to the CASS. The CASS specifically authorized officers to 
look for trace evidence to indicate  had been in the accused scar. This 
enabled them to look high and low throughout the car without any limitation 
because some of the evidence they were searching for was trace evidence, which 
could have been virtually microscopic. 

111. Given the nature of the allegations the officers' understanding of how the 
accused had carried out his alleged crimes, and  as ertion that the accused 
had used a cell phone and social media to conununicate with her- even sending 
her pictures of his genitalia-it is reasonable to conclude that the incriminating 
character of the cell phone was immediately apparent to the officers searching the 
car. It is wo1th noting that agents had so far been unable to forensically examine 
the accused ' s iPhone because it was locked. Thus, they were unable to know 
whether he had actually used the iPhone to communicate with . and, if so, 
whether the iPhone was the only phone he had used to communicate with her in 
the manner she described. It is true that the accused had stated that he used his 

98 See Texas v. White 423 U.S. 67, 68 (1975) ("[Police] officer with probable cause to search an automobile on the cene 
where it was stopped could constitutionally do so later at the station house without first obtaining a warrant."); Chambers v. 
Maroney 399 U.S. 42 (1970) . 

99 Richards, 76 M.J. at 369- 70. 

100 See Horton v. California, 496 U.S. 128 136 ( 1990). 
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iPhone to communicate with  but . did not confirm nor deny that. Rather, 
. merely stated that the accused communicated with her through cellular 

telephone communications. The NCIS agents were not required to believe the 
accused ' s version and assume that his iPhone was the only cell phone that he used 
to communicate with  The fact that they knew that the accused 
conmmnicated with on any cell phone made the incriminating character of 
the Samsung cell phone immediately apparent. 

(4) Did the commanding officer of 3d LAR Battalion have the authority to authorize the 
search of a Samsung cell phone that was discovered during the search at the Auto Skills 
Center? 

1. The accused ' s Samsung cell phone was found in his car which had been parked 
in a parking lot over which the 3d LAR Battalion commander had authority, when 
the 3d LAR Battalion commander issued a CASS for it. Thus, LtCol  was 
the conunander in charge of the place where the prope1ty was originally found . 
To conclude that he lost authority over the phone simply because NCIS moved 
the accused ' s car approximately one mile in order to conduct a meaningful search 
of the car would be unreasonable. In this instance there is another argument that 
the accused's commander retained authority to order the search of a cell phone 
that seems even stronger than arguments for the search of the iPhone. The 
Samsung cell phone was initially sitting in the 3d LAR parking lot. The only 
reason it was moved was to conduct a meaningful search of the car. The decision 
to move the car was ce1tainly reasonable to simply prevent it from being searched 
right there in the company parking lot in broad daylight. It would then seem to be 
extremely unreasonable to then conclude that the commander had somehow lost 
control of the device such that he couldn ' t authorize the search of it. To believe 
that NCIS agents had to bring the cell phone the sho1t distance back to 3d LAR in 
order for LtCol  to have his search authorization authority back is 
completely urueasonable. Additionally, the phone still belonged to the accused a 
Marine subject to LtCol  command when NCIS sought a CASS for it. 101 

For both of these reasons, I find that LtCol  was a conunander who had 
control over the place where the property to be searched was found . 

11. Even if LtCol  did not have authority over the Samsung cell phone when he 
issued the CASS, the Comt finds that the good faith exception applies. ·'[T]he 
marginal or nonexistent benefits produced by suppressing evidence obtained in 
objectively reasonable reliance on a subsequently invalidated search warrant 
cannot justify the substantial costs of exclusion:· 1 °2 This is because the 
'exclusionary rule is designed to deter police misconduct rather than punish ... 

10 1 The Court incorporates all of the analysis in §4.a( l) supra, ofthi ruling to detennine that LtCol  had authority to 
authorize a search of the accused 's Samsung cell phone under MRE 3 l 5(d)(l) even though it was found at the Auto Skills 
Center and the CASS was not executed until after the cell phone was taken to NCIS and place into evidence. 

102 Leon, 468 U.S. at 922. 
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103 Id. at 916 . 

enors of judges and magistrates.'' 103 SA  reasonably and with good faith 
believed that he was approaching an individual competent to issue the 
authorization. He did about the most reasonable thing one could do: he 
approached the accused 's actual commander-a commander who is specifically 
vested by the UCMJ with many serious responsibilities in military justice and the 
same commander who had issued the search of the accused 's car. "[T]he good
faith exception applies when a magistrate authorizes a search over a place outside 
his jurisdiction, if the officers executing the wanant reasonably believe that the 
magistrate has authority over the place to be searched.'" 1°4 In this situation, SA 

 reasonably believed that LtCol , the accused 's commander, had 
authority over the accused ' s Samsung cell phone which had been found in the 
accused s car and was now sitting in an NCIS evidence locker on the exact same 
base where LtCol  and the accused both were located. SA  also 
'had an objectively reasonable belief that [LtCol ] had a 'substantial basis 
for determining the existence of probable cause." 105 It was completely reasonable 
for SA  to approach LtCol  and request a CASS for the accused 's 
Samsung phone. It was likewise reasonable for LtCol  to believe he could 
issue the CASS. 106 Finally, it wa reasonable for any law enforcement officer 
involved in executing the CASS to believe the CASS properly authorized a search 
of the accused 's Samsung cell phone. 

(5) Was the commanding officer of 3d LAR Battalion presented with probable cause to 
search the Samsung cell phone? 

1. The probable cause SA  provided in the affidavit to LtCol  was 
sufficient. The affidavit explained how CIS learned that the accused was 
allegedly having a sexual relationship with a -year-old girl. It al o included 
facts that the accused was aware of the -year-old girl's age· that he admitted to 
communicating with the  year old recently; that he admitted to using Facebook 
Messenger to communicate with her; that the accused sent the girl a photo which 
she believed to be his penis via Facebook Messenger and cellular telephone 
message when she was approximately years old; that the accused 
engaged in sexual activity numerous times with the -year-old girl in his Dodge 

10~ Chapple, 36 M.J . at 414. See also United States v. Mix, 35 M.J . 283 (C.M.A. 1992) (good-faith exception applied as 
alternative ground for upholding earch where commander reasonably believed he had authority to authorize search of 
automobile in parking lot jointly u ed by three unit ); People v. Dantzler, 206 Cal. App. 3d 289, 253 ( 1988) (search 
conducted in good-faith reliance on improperly issued out-of-county warrant); State v. Matthieu 506 So. 2d 1209 (La. 1987) 
(search conducted I 00-150 yards out ide judicial di trict). 

105 Perkins 78 M.J. at 387. 

106 See Mix , 35 M.J. at 288 ("Alternatively, the good-faith exception applies becau e the battalion commander acted as a 
rational rea onable commander having probable cause to believe that he could authorize a search of appellant's car.'). 
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Challenger, including as recently as November 2016; and that NCIS seized the 
Samsung cell phone during a search of the accused ' s car on 4 January 2017. 

11. The fact that the NCIS agent tailored the affidavit to fit the Samsung rather than 
the iPhone does not vitiate the probable cause, nor does the tailoring of the 
affidavit constitute a material omission. The NCIS agent was using a prior 
affidavit. Changing the affidavit to pertain to the Samsung instead of the iPhone 
was reasonable, from his perspective, to try to show why there was probable 
cause to believe there would be evidence on the phone. He was seeking to inform 
the commander that the accused and  exchanged communications over 
cellular devices. Because agents had so far been unable to forensically examine 
the accused ' s iPhone they were unable to know whether he had used the iPhone 
to communicate with . and, if so whether the iPhone was the only phone he 
had used to communicate with her in the manner she described . The fact that 
NCIS had previously seized another phone from the accused does not mean that a 
phone he subsequently acquired would not contain evidence- especially when 
NCIS had no idea whether the prior phone contained any evidence because they 
had not been able to search it. 

m . The Court finds that, had SA  included the fact that the accused said he 
communicated with . using an iPhone, it would not have eliminated probable 
cause. Again neither NCIS nor the neutral commander were required to accept 
that the accused only used his iPhone to cornnmnicate with , especially when 

. had only stated that the accused conununicated with her on some cell phone, 
not specifically and only an iPhone. I find that SA  was not trying to 
mislead LtCol  and that SA  was not reckless in removing the 
reference to the iPhone. This Court personally observed SA  testifying 
under oath about this matter and he appeared completely honest and forthcoming 
to the Court. His answer as to why he left out reference to the iPhone in the 
Samsung affidavit was simply that he was now talking to the commander about a 
different device so that was what he focused on, or words to that effect. The 
Court found this answer to be credible and reasonable. 

(6) Was the authority to search for ··device details. photographs. third-party communication 
applications. social networking applications. call logs, contacts. and Facebook messages" 
based on probable cause? 

107 MR£ 31 S(t). 

1. The evidence is sufficient to establish that probable cause existed to look for 
communications on the device, beyond merely Facebook messages. ·'Probable 
cause to search exists when there is a reasonable belief that the person, property, 
or evidence sought is located in the place or on the person to be searched. ' 107 

There was probable cause to search the phone. Beyond that, the affidavit 
presented to the commander had information from both the accused and  
about communications which took place using a cell phone. While the accused ' s 
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information was limited to the use of Facebook Messenger,  information 
was not. The affidavit which justified the CASS repo1ted that  claimed the 
communications occurred over "Facebook Messenger and cellular telephone 
message." Plus, the affidavit reported that . mentioned receiving a photo of 
the accused 's penis. These pieces of information, along with the inferences which 
can reasonably be drawn from them, permitted a search of the cell phone to find 
Facebook Messenger messages, anything which would fit the description "cellular 
telephone message," and photos. The search reasonably included to the device 
details, photographs third-party communication applications social networking 
applications, call logs, contacts, and Facebook messages. 

n. Even if probable cause was lacking, the Court finds that the good faith exception 
applies. First, I find the search or seizure resulted from an authorization to search 
or seize issued by an individual competent to issue the authorization under MRE 
3 l 5(d). Even if LtCol  was not technically the correct commander to 
authorize this search, there was good faith to believe that he was. LtCol  
''acted as a rational , reasonable commander having probable cause to believe that 
he could authorize a search of [the accused 's property]." 10 Second, the Court 
finds SA  .. had an objectively reasonable belief that [LtCol ] had a 
' substantial basis' for determining the existence of probable cause.' 109 Third, the 
officials seeking and executing the autho1ization reasonably and with good faith 
relied on the issuance of the authorization. 110 SA  drafted a clear affidavit 
with direct infonnation about the accused ' s use of a cell phone to communicate 
with a child who he was having a sexual relationship with. The child in question 
had provided information about the way she communicated with the accused and 
that included methods outside of Facebook Messenger i.e. cell phone messages 
and photos. SA  presented this affidavit to a neutral magistrate who 
determined there was probable cause. There wa nothing to indicate to SA 

that he did not now have lawful authority to search the Samsung cell 
phone. This is the definition of good faith . 

111. Finally, based on this analysis, l do not believe suppression of this evidence based 
on a finding that the application lacked probable cause would result in 
"appreciable deterrence offuture unlawful searches or seizures"' or that "the 
benefits of such deterrence outweigh the costs to the justice system." 111 There is 
no bad police conduct to deter here. In fact thi s search of the accused ' s Samsung 
cell phone took place in a very standard way i. e. the search of a car, finding a cell 
phone in plain view in the car, freezing the scene of the phone and establishing a 
chain of custody by entering it into the NCIS evidence repository, getting a CASS 
for the cell phone from the accused 's commander, and finally searching the cell 

108 See Mix, 35 M.J . at 288. 

109 Perkins, 78 M.J. at 387. 

110 See MRE 3 I I (c)(3). 

111 MRE 31 l (a)(3). 
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phone for evidence relevant to case. There is really nothing out of the ordinary to 
deter here. With nothing to deter, necessarily the dete1Tence of future unlawful 
searches is not appreciable. Even if there would be some negligible dete1Tence in 
future cases the benefits of such deterrence do not outweigh the costs to the 
justice system. The evidence found on the accused' s Samsung cell phone is 
essentially "consciousness of guilt .. evidence, including communications about 
destroying evidence; communications in which the accused insinuated his 
situation might improve if . recanted her statements to law enforcement; 
communications in which the accused expressed emban·assment and shame for 
his legal situation; and communications which tended to suggest the accused 
believed he would be convicted of the "charges'· he was facing. This evidence 
has high probative value. Suppression of this evidence is not wa1Tanted when 
weighed against the small return in dete1Tent effect. 

c. Defense Motion to Suppress (Search and Seizure of Sergeant Kunishige s MacBook Laptop 
Computer, HP Laptop, and External Hard Drive) (AE XXXIV) 

(1) Does an authorization pe1taining to items that were part of a baiTacks room personal 
effects inventory cover items that were not part of that inventory and were in the custody 
of a third-pa1ty? 

1. The 18 January 2017 CASS did not cover the MacBook laptop or the Western 
Digital external hard drive. Those items were improperly lumped in with a group 
of items which were acquired by different means. Although the MacBook laptop 
and Western Digital hard drive lawfully came into the possession of the 
government, the 18 January 20 I 7 CASS did not pa1ticularly de cribe the 
MacBook laptop or the Western Digital external hard drive as items to be 
searched because they were not pa,t of the personal effects inventory. In fact, 
these two digital devices were not even in the go ernment ' s possession when 
LtCol  signed the CASS pertaining to the personal effects inventory. 
Accordingly, any search of the MacBook laptop and Western Digital external 
hard drive pursuant to the 18 January 2017 CASS-which only applied to items 
seized during the personal effects inventory- was unlawful. 

(2) Was the commanding officer of 3d LAR Battalion presented with probable cause to 
authorize a search of the MacBook laptop computer, HP computer, and Western Digital 
external hard drive? 

1. The 18 January 2017 CASS for items seized during the inventory authorized a 
search of the Personal effects inventory of Sgt Kunishige ' s barracks room 
subsequent to his entry into Pretrial Confinement'" in order to find "any and all 
items of female clothing, composition notebooks/journals, and/or electronic 
media." By its explicit te1ms, the CASS only permitted law enforcement to look 
through the items seized during the personal effects inventory for electronic 
media. The CASS did not permit a search of any electronic media which might 
be discovered during the search of the invent01ied personal effects. Said another 
way, the CASS authorized NCIS to search for items of electronic media, but it did 

Page 33 of38 

APPELLAJE EXHIBIT (..I(/',\ V 
PAGE ) ..> OF~~?_ "b ____ ~ 



US ,. Kumsluge: Consohdated Ru/mg (Defense Mot10ns ro Suppress Searches and Sei:ures of Accused's Cell Phones. laptops. and External Hard Dri,·e) 

not authorize NCIS to actually search inside any electronic media. Pursuant to the 
CASS, NCIS could essentially determine whether any items of electronic media 
existed in the inventoried personal effects, but they could not actually search the 
contents of any electronic media. 

11. Even if the CASS had explicitly authorized a search of electronic media found 
amongst the inventoried personal effects, the facts regarding electronic media in 
the affidavit offered in support of the CASS are insufficient to establish probable 
cause for a search of the accused's HP laptop. The only portion of the affidavit 
which may have provided facts which could have contributed to probable cause to 
search electronic devices was in paragraph 8 where the affidavit very briefly 
mentioned, .. It was evident that at least a portion of the communication was 
effected utilizing the alias ' and the platform of communication 
was a personal computer (i.e. laptop or desktop vice mobile device):· The affiant 
did not explain why this was "evident" to him; which communications he 
believed occurred over a laptop or desktop computer; whether those 
communications occmTed by email or some other communication platform; or 
why any electronic devices discovered within the personal effects inventory 
would be the one which was used. The Court is willing to assume the commander 
made some inferences, but it is not reasonable to assume he made all of the ones 
required to pe1mit a search based on the minimal info1mation the affiant provided. 
This affidavit was sloppy and woefully inadequate for the purpo11ed purpose of 
searching the HP laptop computer. 

111. The Com1 need not address whether LtCol  was presented with sufficient 
probable cause for the MacBook laptop or the Western Digital external hard drive 
because those items were not fairly included in the description of the items which 
were covered by the CASS. 

(3) At the request of the prosecution team and absent an additional CASS, could SA  
expand the scope of the authorization? 

1. The prosecution team may not authorize a search which exceeds the scope of the 
CASS. If the use of search protocols which were specifically tailored to finding 
the evidence which was identified by the CASS nevertheless led a forensic 
examiner to see evidence relating to other crimes, then the examiner would be 
entitled to ·'seize" that evidence as well. On the other hand, if the examiner alters 
his or her forensic analysis to intentionally look for evidence pe11aining to other 
crimes which were not the subject of the CASS, that is not pern1itted. 

11. Unfo11unately for the government, the 18 January 2017 CASS was so poorly 
drafted that it did not permit any search of the electronic devices in the first place, 
so this question is moot. 

( 4) Did the commanding officer of Headquai1ers Battalion have the authority to authorize a 
search of items that (1) had been under exclusive NCIS custody and control since 2017 
and (2) were obtained from a Marine that was then a member of a different command? 
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1. Once again, the Court does not agree with the defense that, because law 
enforcement officers took an item from the accused before the accused became 
subject to the 1st Marine Division Headquarters Battalion commander, the items 
belong to someone else who was not subject to the I st Marine Division 
Headquarters Battalion commander. As of today, those items still belong to the 
accused even though they have been in NCIS's evidence vau lt for years. If this 
were not true, the accused would not have standing to challenge the searches at 
all. The MacBook laptop and Western Digital external hard drive belong to the 
accused and the accused is subject to the 1st Marine Division Headquarters 
Battalion commander. 11 2 

11. For the reasons stated above with regard to the motion to suppress the accused·s 
iPhone, the Court finds that Col  was authorized to issue the CASS for the 
MacBook laptop and the Western Digital external hard drive. 113 However, 
because the Court suppresses the evidence obtained from the MacBook laptop for 
a different reason, as explained below, no additional analysis is necessary on this 
point. 

(5) Was Col  presented with probable cause to authorize a search of the MacBook 
laptop computer and a Western Digital external hard drive? 

1. The probable cause in the affidavit submitted in suppott of the 14 February 2020 
CASS was insufficient to justify the search of the MacBook laptop. The affidavit 
made no mention of the accused ever using a computer as an instrument of his 
alleged crimes and provided no explanation about why there would be evidence of 
the al leged crimes on the computer. The affidavit did not assert that the accused 
backed up his phone(s) to the computer and it did not even include any general 
statements, such as, in the agent' s training and experience, other people 
sometimes back up their phones on computers. Although Inv.  
competently testified at the Article 39(a) session about how Apple products are 
designed to sync together and the accused clearly had used an iPhone to 
communicate with  there was nothing in the affidavit about this process 
presented to the commander. The Court is at a loss as to how this affidavit could 
be so woefully inadequate, especially given the fact that Inv.  testified 
that one of the trial counsel detailed to this case assisted in the drafting of it. The 
affidavit did not even include any background or qualifications of the affiant 
which could give the Cou1t confidence in his concluso1y statements about the 
likelihood of finding evidence on the MacBook. The affidavit only established 
that the accused used his cell phone to facilitate his crimes with  but 
established no connection to the computer. The record before the Comt is 

112 See ~4.a(l)(i), supra . The same analysi applie here as applied to the accused ' iPhone. Put simply, the accused's 
iPhone, MacBook, and Western Digital external hard drive are all still hi property even though they are held in evidence for 
the time being by NCIS . 

11 3 The Court incorporates all of the analysi in *4.a(l), supra , of this ruling to determine that Col  had authority to 
authorize a search of the accused ' MacBook and We tern Digital external hard drive under MRE 315{d)(l) even though 
these devices were stored at the Camp Pendleton NCJS evidence repository at the time Col  approved the CASS. 
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insufficient to conclude the commander made the enormous inferences he would 
have been required to make to determine that probable cause existed. 

11. The govenuuent concedes there was nothing relevant on the hard drive, so the 
Court is not required to do any analysis with regard to that. 

111. The Com1 declines to apply the good faith exception to either the search of the 
accused ' s HP laptop pursuant to the 18 January 2017 CASS approved by LtCol 

 or the search of the accused 's MacBook pursuant to the 14 Febrnary 2020 
CASS approved by Col  In neither case did the ·'law enforcement official 
[have] an objectively reasonable belief that the magistrate had a ' substantial basis ' 
for detem1ining the existence of probable cause:· 114 1n the case of the HP laptop, 
the affidavit purportedly establishing probable cause did not even address the 
search into any digital media device. Fu11her, what vague reference there was to 
digital media, was not connected to the accused ' s HP laptop in any real way. To 
then use that type of CASS to conduct a digital examination of the accused's HP 
laptop was patently unreasonable. In the case of the MacBook, the affidavit 
purportedly establishing probable cause made zero mention of any laptop 
computer, much less a MacBook. The affidavit only discussed the accused s 
iPhone with no connection to a MacBook. This application for a CASS did not 
give the conuuander a substantial basis for dete1mining probable cause and the 
law enforcement officer should have known this. The Court is certain that Inv. 

 should have known this because he clearly tried to fill in the gaps in his 
affidavit during his testimony at the Article 39(a) session on this issue. Neither 
SA  nor Inv. had an objectively reasonable belief that the 
commanders had a substantial basis for finding probable cause. 

1v. The Court finds that exclusion of the evidence will result in appreciable 
deterrence of future unlawful searches or seizures and that the benefits of such 
deteJTence outweigh the costs to the justice system-which the Court 
acknowledges that the "costs· are exceptionally high, particularly in the 
suppression of the evidence found on the accused·s MacBook. With respect to 
the accused's HP laptop, the affidavit in question was sloppy and completely 
inadequate. This was exactly the type of application for CASS that needs to be 
detened. With respect to the accused ' s MacBook, the Comt was very 
disappointed to learn that Inv.  actually consulted with a judge advocate 
and still submitted such a woefully insufficient affidavit to the conuuander. Put 
simply, the Court believes that, SA , Inv. , and the trial counsel 
need to learn a harsh lesson about the importance of drafting even basically 
adequate applications for search authorizations, especially when the 
Constitutional rights of Marines are at stake. The two applications at issue were 
not even close to being adequate and a detenent message needs to be sent to law 
enforcement and the judge advocates who advise them. 

114 Perkins, 78 M.J. at 387. 
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5. Conclusions of Law. 

a. Col , the Commanding Officer of Headquarters Battalion, l st Marine Division, had the 
authority to authorize a search of the accused ' s iPhone which was seized from him during his 
interrogation at NCJS on 6 December 2016. The written application which led to the issuance of 
the 22 January 2020 CASS presented Col  with sufficient evidence to believe that the cell 
phone would contain evidence of the crimes of Rape or Sexual Assault of a Chi Id, Indecent 
Exposure, and Sending Obscene Materials to a Minor in violation of Articles 120(b) and 134, 
UCMJ, and Title 18, United States Code, Section 14 70. Col , therefore, had a substantial 
basis for determining that probable cause existed to issue the CASS. The probable cause was 
sufficient to justify a search of any space on the phone which may have included evidence of 
indecent electronic communications with a minor, electronic communications concerning Rape 
and Sexual Assault, and evidence of obscene materials sent to a minor. Based on the facts 
provided in the affidavit, these materials could have been found amongst Facebook Messenger 
messages, anything which would fit the description ·'cellular telephone message[s]" (a phrase 
attributed to  in the affidavit), and photos. 

b. Although a CASS was not required to search the accused·s car on 4 January 2017, LtCol  
had authority over the parking lot where the accused' s car was parked when LtCol  issued 
the CASS and the parking lot where the car was parked when NCIS agents seized it prior to the 
search. Thus, LtCol s 4 January 2017 CASS for the accused's car was va lid . NCIS agents 
were authorized to transport the accused ' s car to the Auto Skills Center in order to conduct a 
meaningful search, as authorized by- the CASS. Agents legally seized the Samsung cellphone 
from the inside the car when they spotted it in plain view while conducting the search within the 
scope authori zed by the CASS and in a reasonable manner. LtCol  had authority to issue a 
CASS for the accused· s cell phone which was found in his car. The written application which 
led to the issuance of the 9 January 2017 CASS presented LtCol  with sufficient evidence 
to believe that the cell phone would contain evidence of the crimes of the crimes of Rape or 
Sexual Assault of a Child and Indecent Exposure in violation of A11icles l 20(b) and 134, UCM.l. 
LtCol , therefore, had a substantial basis for dete1mining that probable cause existed to 
issue the CASS. The probable cause was sufficient to justify a search of device details, 
photographs, third-pa11y communication applications, social networking applications, call logs, 
contacts, and Facebook messages. 

c. The 18 January 2017 CASS did not authorize a search of the MacBook laptop, HP laptop, or 
Western Digital external hard drive. The written application which led to the issuance of the 14 
February 2020 CASS did not present Col  with sufficient evidence to believe that the 
MacBook laptop contained evidence of the crimes of Rape or Sexual Assault of a Child; 
Indecent Exposure; and Solicitation, Production, Receipt, and Possession of Child Pornography 
in violation of Articles l 20(b) and 134, UCMJ. 

6. Rulings. 

a. Defense Motion to Suppress (Search of Sergeant Kunishige 's iPhone) (AE XXXII) is hereby 
DENIED. The iPhone and the evidence obtained as a result of the CASS issued on 22 January 
2020 is admissible to the extent that it is otherwise admissible pursuant to the MREs. 
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b. The Defense Motion to Suppress (Search and Seizure of Sergeant Kunishige' s Samsung Phone) 
(AE XXXVI) is hereby DENIED. The Samsung cell phone and the evidence obtained as a 
result of the CASS issued on 9 January 2017 is admissible to the extent that it is otherwise 
admissible pursuant to the MREs. 

c. The Defense Motion to Suppress (Search and Seizure of Sergeant Kunishige's MacBook Laptop 
Computer, HP Laptop and External Hard Drive) (AE XXXIV) is hereby GRANTED. Evidence 
from the MacBook laptop, the HP laptop, and the Western Digital external hard drive will not be 
admissible at trial. 

So ordered this 24th day of August, 2020. 

 
Lieutenant Colonel U.S. Marine Corps 
Military Judge 
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(GOVERNMENT MOTION IN LtMlNE 

(PRELIMINARY RULING ON THE 
ADMJSSlBILITY OF EVIDENCE FOUND 

DURING THE AUGUST 2020 SEARCH OF THE 
ACCUSED 's MAcBOOK LAPTOP) (AE L VII 

(57)); DEFENSE RESPONSE TO 

GoVERNMENT MOTION IN LIM/NE & 
DEFENSE MOTION TO SUPPRESS (SEIZURE 
AND AUGUST 2020 SEARCH OF SERGEANT 

KUNISHIGE'S MAcBOOK LAPTOP 

U.S. MARINE CORPS 

COMPUTER) (AE LVIII (58)) 

5 October 2020 

1. Statement of the Case. On 20 August 2020, the government moved this Court, in Appellate Exhibit 
(AE) LVII (57) (Government Motion in Limine (Preliminary Ruling on the Admissibility of Evidence 
Found Dw.ing the August 2020 Search of the Accused' s MacBook Laptop)), pursuant to Rule for 
Courts-Martial (RCM) 906(b)(l3), for a preliminary ruling on the admissibility of evidence found 
during an August 2020 search of the accused ' s MacBook laptop.1 The government infonned the Couit 
that-(1) in light of this Court' s 6 July 2020 email notice to the parties that the Court had decided to 
suppress any evidence found on the accused 's MacBook laptop because the 14 February 2020 Command 
Authorization for Search and Seizure (CASS) for said laptop was not based on sufficient probable cause, 
and (2) during the time period that this case had been continued due to a granted defense continuance 
request- the government had obtained a federal search walTant for the MacBook laptop and conducted a 
new search. The govenunent argues that the evidence which has now been obtained from the MacBook 
laptop pursuant to that federal search waITant is admissible because it was lawfully obtained through an 
independent source which is free from any taint which necessitated suppression of the previous search. 
With its written pleading, the government submitted several Naval Criminal Investigative Service 
(NCIS) reports of investigation; a January 20 17 CASS which applied to the accused' s personal effects 
which were collected when he was placed into pretrial confinement; a February 2020 CASS which 
applied to the accused ' s MacBook laptop; a July 2020 search waITant issued in the U.S. District Court 
for the Southern Dishict of California which authorized a search of the accused s Mac Book laptop; a 
disc containing non-contraband evidence from the August 2020 search of the accused' s MacBook 
laptop; and a disc containing contraband evidence from the August 2020 search of the accused' s 
MacBook laptop. 

On 27 August 2020, the defense filed AE L VIII (58) (Defense Response to Government Motion in 
Limine & Defense Motion to Suppress (Seizure and August 2020 Search of Sergeant Kunishige's 

1 See AE L VII (57) at l . 
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MacBook Laptop Computer)). Pursuant to Military Rules of Evidence (MRE) 311 and 316 as well as 
the Fourth Amendment to the U.S. Constitution, the defense moves the Court to deny the government ' s 
motion in limine and re-affirm the Court ' s prior ruling2 suppressing the evidence found from the illegal 
search of the accused ' s MacBook laptop.3 

At an Article 39(a), UCMJ, session held on 3 September 2020 the parties presented additional evidence 
and offered oral argument. The government offered the testimony of NCIS Special Agent  

 CIS Investigator  NCJS Digital Forensic Examiner  and 
NCIS Supervisory Special Agent . 

The bu1·den of proof i on the government, by a preponderance of the evidence to establish that the 
seizure and search were not unlawful, that an exception applies, or that the deterrence of future w1lawful 
seizures or searches is not appreciable or such deterrence does not outweigh the costs to the justice 
system of excluding the evidence. 4 

Upon consideration of the government motion in limine, the defense response and motion t suppress 
and the evidence and arguments presented by ounsel, the Court notified all pa1ties, via email, on 25 
September 2020 that the government motion in limine to determine the admissibility of evidence found 
during the Augu c 2020 search of the accused·s MacBook laptop, is GRANTED. Consequently, the 
defense motion to suppress the result of the August 2020 search of the same evidence is DENIED . 
The evidence found on the accused ' s MacBook laptop in August 2020 will be admissible to the extent 
otherwise admis ible pursuant to the MREs. 

The Court now upplement its notice of ruling by making the following findings of fact and 
conclu ions oflaw. 

2. Findings of Fact. In reaching my findings of fact and conclusions of law I have considered all legal 
and competent evidence presented by the parties, reasonable inferences to be drawn from the evidence, 
allied papers and documents, and have resolved all issues of credibility. In doing so, I make the 
following findings of fact by a preponderance of the evidence: 

a. The accused is cuITently charged with violation of a lawful order· rape of an adult woman· rape 
of a child· sexual as ault of a child; sexual abuse of a child; aggravated assault; receiving, 

1 On 6 July 2020, the Court notified the parties via email that the Defense Motion to Suppre (Search and Seizure of 
ergeant Kunishige 's Ma Book Laptop Computer, HP Laptop, and xternal Hard Dri e) (AE X ' JV (34)) was 

GRANTED. See AE LXXTI1 (73) . On 24 Augu t 2020 the Court i ued its written ruling on the defen emotion. See AE 
LXXIV (74). 

3 See AE LVill (58) at I. Although the defense asks the Court to "re-affirm the Court 's exi sting ruling suppressing the 
evidence found from the illegal seizure and searches of Sergeant Kunishige ' s MacBo k laptop computer," the Court notes 
that the prior rul ing suppressing rhe evidence found during a earch of the MacBook laptop was based on an illegal . earc/1 
becau e the CASS which authorized the search wa not based on sufficient probable cause . The ruling was not based on an 
illegal eiwre of the Mac Book laptop. 

4 MRE 311 (d)(5)(A) (20 19 ed.). All charge in thi ca e were referred after 1 January 2019. Therefore, all references to the 
Rules for Courts-Martial and the Military Rules of E vidence in thi s ruling are to the 2019 edition of the Manual for ourts
Martial unless otherwise tated . 
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posses ing, viewing, and soliciting the production/distribution of child pornography; obstructing 
justice; and adultery in violation of Articles 92 120 120b, 128, and 134, UCMJ. 

b. The accused is an active duty Sergeant in the United States Marine Corps. He was on acti e 
duty at all times relevant to these motions. 

c. At the time of the original investigation into the alleged misconduct in this case, the accused was 
assigned to 3d Light Annored Reconnaissance (LAR) Battalion, 1st Marine Division, Marine 
Corps Air Ground Combat Center (MCAGCC) Twentynine Palms, California. He was a 
member of 3d LAR Battalion from at least I December 2016 through 19 January 2017. 

d. Lieutenant Colonel (LtCo])  USMC was the commanding officer of 3d LAR 
Battalion for a period of time which included 14 December 2016, 4 January 2017, 9 January 
2017, and 18 January 2017. Thus, he was the accused's commanding officer on those dates. 

e. On I December 2016,  ( one of three original alleged victims- in this case) made a statement 
to agents of the Naval Criminal Investigative Service (NCJS) in which she asserted the accused 
physically and sexually abused her.  also alleged the accused was in a sexual relationship 
with a minor whose initials are  The NCJS repo1t of investigation which summa1izes this 
interview was included with enclosure (1) to the government's motion in limine. 

f. 

g. On 6 December 2016 NCIS agents interrogated the accused at the NClS office aboard 
MCAGCC Twentynine Palms. During the interrogation the accused admitted to having a recent 
argument with . however he denied committing any act of physical violence against her. 
The accused stated that he engaged in oral and vaginal sex with . during a lull in that 
argument but stated that no part of the sexual encounter with her was forced or without her 
consent. The ClS repo1t of investigation which summarizes this interrogation was in luded 
with enclo ure (l) to the go ernment' motion in Ii mine. 

h. ln the same interrogation the accused denied having any form of sexual relationship with  
however, he admitted to knowing her and communicating with her for e era! years before the 
interview and to being in regular contact with her about 'family issues:· such as argument with 

 The accused said he communicated with . as recently as 26 November 2016 regarding 
the argument with  which NCIS had questioned him about. The accused said that 
communication with . occurred via Facebook Messenger using his cell phone, an Apple 
iPhone. 

1. On the ame day they interviewed the accused, NCJS agents seized the accused' iPhone from 
him and placed it into evidence at the NCJS office aboard MCAGCC Twentynine Palms. 

5 At the time of this ruling, the government has withdrawn and dismis ed without prejudice) Additional Charge II , 
Specification 2. Thus. the third original alleged victim in thi s ca e, ., i no longer at is ue. There are currently only 
two alleged victims: . and . 
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J. In early December 2016 just prior to being placed in pretrial confinement, the accused took 
some personal items, including a MacBook laptop computer and a Western Digital external hard 
drive, to Sergeant (Sgt)  residence aboard MCAGCC Twentynine Palms and left 
them with Sgt  

k. On 10 December 2016, NCIS agents interviewed  She stated the accused sent her a 
photograph of what she believed to be his penis via Facebook Messenger and cellular telephone 
message wben she was approximately  years old. The NCIS report of 
investigation which summarizes this interview was included with enclosure (I) to the 
government's motion in limine. 

I. On 14 December 2016, at the request ofNCIS Special Agent (SA) , LtCol 
 issued a CASS for the accused's iPhone. SA  application for the CASS was 

comprised of a standardized NCIS CASS face heet which included case-specific infonnation 
and a three-page affidavit which he swore to and executed before LtCo.l  LtCol  
evaluation of probable cause was limited to the written materials SA  presented on that 
occasion. When LtCol i sued the CASS, the iPhone was still located at the NCIS office 
aboard MCAGCC Twentynine Palms where it had been seized and was never brought back to 3d 
LAR. 

m. NCI agents attempted to search the accused·s iPhone pursuant to the 14 December 2016 CASS, 
but were unable to do so successfully becau e the phone was locked and the agents did not have 
access to technology which would have enabled them to unlock it or bypass the locking software. 

n. On 14 December 2016, the accused was placed in pret1ial confinement. He was ub equently 
released from pretrial confinement on l 9 December 2016. 

o. On 23 December 2016, NCIS agents interviewed . again. Owing this interview. she stated 
she and the accused were involved in a sexual relationship which began when she was years 
old. She said they had sexual intercourse on multiple occasions and that the most recent 
occasion was after the Marine Corps Birthday Ball in November 2016.  asserted, again, that 
the accused sent her a picture of what she believed to be his penis via Facebook Messenger and 
cellular telephone when she was approximately years old.  alleged the accused 
raped her, forced her to perfonn anal and oral sex, and physically assaulted her. She said that, at 
one point, she ran away from home to live with the accused and, while they were living together, 
the accused held her in the hou e against her will and prevented her from leaving. The NCIS 
report of investigation which summarizes this inte1 iew was included with enclosure ( J) to the 
government's motion in limine. 

p. Du1ing the 23 December 2016 interview of by NCIS  told NCIS that she and the 
accused would communicate dwing the week t~u-ough text message and various social media 
applications, including Facebook. The accused had access to s Facebook account and 
communicated with her by typing a draft of a message without sending it. The message could 
supposedly be read and then deleted without any record being created.  also told NCIS that 
the accused would send her sexually explicit photographs of himself via various electronic 
communication applications such as Pinger and Facebook Messenger. . also told CIS that 
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the accused requested  take sexually explicit photographs of herself and send them to him, 
which she did.  would send these photographs of herself to the accused using variou social 
media applications. Finally, . told NCIS that sometime in 2013 the accused sent her an 
unsolicited photo of his penis via Facebook Messenger on her ''old'' Facebook account. 
According to  her parents saw this image and reported the incident to the Las Vegas Metro 
Police Department. After this incident, the accused asked  to delete her Facebook account 
which she did. 

q. During the 23 December 2016 interview of . by NCIS . stated that the accused has 
owned the same car, a gray Dodge Challenger, during the whole course of their relationship-
from mid-2013 to late-2016. . ould often ride in the accused·s car and many of their sexual 
encounters took place in his car. Most recently, . had ridden in the accused's car to and from 
a hotel in Las Vegas, Nevada on or about 19 November 2016. . stated that she did not have 
sex with the accused in his car on this occasion but the accused did transpmt her to and from the 
hotel in order to ha e sex with her. 

r. Social media applications such as Facebook, Facebook Messenger and Pinger can all be 
accessed on any electronic device capable of accessing an internet connection. More 
pecifically, all of these applications can be used on a laptop computer such as a MacBook. 

s. On 30 December 2016, NCIS agents interviewed .-the woman the accused was maITied 
to before he was married to . . told the agents  contacted her via Facebook 
Messenger in late November 2016 regarding alleged physical and se ual assaults by the accused. 

. said that was the first time she had communjcated with . . repo1ted she 
was married to the accused from 2 July 2010 until 23 December 2014. She described a hi tory 
of physical and sexual violence during the man-iage. She also pro ided ome info1mation on the 
accused·s relationship with  The NCJS report of investigation which sununa1izes this 
inter iew wa included with enclosure (1) to the government's motion in limine. 

t. On 4 January 2017, at the reque t of SA , LtCol  issued a CAS for the accused 's 
car, a gray 2011 Dodge Challenger. SA application for the CASS was comprised of a 
standardized NCIS CASS face sheet which included case-specific information and a two-page 
affidavit which he swore to and executed before LtCol . LtCol  evaluation of 
probable cause wa limited to the written material SA  presented on that occasion. The 
accused's car was located near his ba1rncks-which were barracks used by members of 3d LAR 
Battalion- when LtCol  issued the CASS. The CASS pem1itted agents to search the 
accused 's car for biological evidence, trace evidence clothing, documents or any other 
indication that . was in the accused's car. The CASS did not specifically authorize a search 
of the accused 's car for a cell phone. 

u. On 4 .January 2017, after LtCol  issued the CAS for the accu ed ' s car the accused s 
Company First Sergeant, ordered the accused to report to the accused s company's office. In 
response the accused drove from his barracks to the company office. He parked in a parking lot 
which is near the offices for both the 3d LAR Battalion headqua1ters element and the accused 's 
company. Members of 3d LAR Battalion regularly park in the parking lot where the accused 
parked. There is signage in the parking lot indicating that the buildings on one side of it are 

Page 5 of34 
AF;[' L~.: _xn:t.,T ____ )(._c_;:;..i.~ \.1---_ _ 

PA. '= S: OF___._;,..._'-\ ___ _ 



U , K11 11ishige Ruling 011 Gol'emme/11 Motion 111 l 1111111e (Preli111111at) Ruling on th e Admissibility of Evidence Found D11ri11g !he ll 11g 11s t 202U Search of the 

Acc11sed ' MacBook l'1ptopJ and Defense Morion ro Suppress (Sem,re and A11g11st 2020 Search of ergeanl /{ 1111,shige 's Mac8ook foptop Computer) 

occupied by 3d LAR. These are common signs seen around the Marine Corps to indicate a unit s 
headquarters. Some of the parking spots in the parking lot are labeled as reserved for the 
accused ' s company ' s staff members (CO, XO, etc. ). The accused was not ordered to park in a 
certain lot or a certain spot, but rather chose to park where he did when told to come to his 
company's office. 

v. The parking lot where the accused parked is bordered by buildings on its four sides. One of 
those sides of the parking lot i made up of buildings used and controlled by 3d LAR. The other 
tlu-ee sides of the parking lot are made up of buildings used and controlled by other units. These 
other buildings are mainly ban-acks buildings not used or controlled by 3d LAR. The parking lot 
in question is a joint-use parking lot used by the Marines and Sailors who work in the units 
whose buildings border the lot including the Ma1ines and Sailors of 3d LAR. 

w. IS agents secured the accused' ehicle where he parked it and then towed the vehicle to the 
Auto Skills Center aboard MCAGCC Twentynine Palms-which was approximately a mjle from 
the parking lot where the accused parked it. The agents transported the accu ed · s car so they 
could search it in a controlled environment and one where they could exclude natural light in 
order to search for trace evidence using alternate light sources. The NCIS agents had always 
planned to move the accused· s car in order to search it at the Auto Skills Center for the 
aforementioned reasons. 

x. At the Auto Sk.iils Center, agents searched the car from top to bottom, including inside 
compartments in seat pockets and under the eats. In order to seize some of the trace evidence 
agents actually cut out and removed portions of the car so they could be analyzed at a laboratory. 
In addition to evidence which was particularly identified by the waJTant, agents seized a 
notebook and the accu ed 's amsung cell phone (along with a charging cable). The cell phone 
was located near the dri er·s seat in a panel in the dri er·s side door. The Samsung cell phone 
wa in plain iew to the NC lS agents as they conducted their search for trace evidence. The cell 
phone was placed into evidence at the ClS office aboard MCAGCC Twentynine Palms. 

y. On 9 January 2017, at the request of SA  LtCol  issued a CASS for the Samsung 
cell phone that agents had seized from the accused· car. SA  application for the CASS 
was comprised of a standardized NCIS CASS face heet which included case-specific 
infom1ati.on and a three-pagt! affidavit which he swore to and executed before LtCol  
LtCol  evaluation of probable cause was limited to the written materials SA  
presented on that occasion. When LtCol  issued the CASS the Samsung cell phone was 
located at the NCIS office aboard MCAGCC Twentynine Palms. The CASS pe1mitted agents to 
search the Samsung cell phone for digital evidence, including ''device details photographs, third
party commurucations applications social networking applications, call logs, contacts and 
Facebook messages stored within.·' 

z. Between 9 and 11 Januar 2017 CIS agents searched the accused's Samsung cell phone 
pursuant to the 9 January 20 L 7 CASS. That search yielded, among other things, communications 
between the accused and . which may have been in violation of a military protective order· 
communications about destroying evidence; cornmurucations in which the accused insinuated rus 
situation might improve if  recanted her statements to law enforcement· communications in 
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which tbe accused expressed embarrassment and shame for his legal situation; and 
communications which tended to suggest the accused believed he would be convicted of the 
"charges" he was facing. 6 NCIS ( SA ) determined that at least a portion of the 
conununications between the accused and  were transmitted using a personal computer, i.e. 
a laptop or de lctop computer as opposed to a mobile device such as a cell phone. 

aa. On 11 January 2017, the accused wa once again placed in pretrial confinement at Marine Corps 
Base (MCB) Camp Pendleton, California. He has been in continuous confinement since that 
date. 

bb. On 11 January 2017, CIS agents interviewed Sgt  Sgt explained the accused 
recently confided tl1at he was in legal trouble for having relations with a minor while ma1Tied. 
Sgt  said the accused appeared embarrassed about the situation and did not want to 
elaborate. but did identify the minor as·- Sgt  said he gave the accused one of his 
old cell phones, a Samsung Note JU, after the accused infom1ed Sgt  that NCIS seized 
the accused·s cell phone (an iPhone). Sgt  aid he and the accu ed discussed whether 
law enforcement would be able to recover deleted conversations on the accused's devices. The 
NCIS report of inve tigation which summa,izes this interview was included with enclosure (I) to 
the go ernment's motion in limin . 

cc. On 12 January 2017, members of 3d LAR Battalion collected and inventoried aU of the 
accused ' s belongings which were in his barracks room aboard MCAGCC Twentynine Palms 
when he went into pretrial confinement. 

dd. Sometime between 12 January 2017 and 18 January 2017, SA  was notified by First 
Sergeant ( I stSgt) , the accused·s company Fir t erge.ant. that dw-ing the 
inventory of the accused's room there was found a pair of black, small female underwear. It is 
more likely than not that lstSgt  also notified SA  about other items collected 
from the accu ed's barracks room during the command's inventory. This would have included 
the accused's HP laptop. 

ee. On 1 January 2017, at the request of SA  LtCol  issued a CASS for the personal 
effects which were collected from the accused's barracks room and inventoried after he was 
placed into pret1ia1 confinement on 11 January 2017. SA  application for the CA S 
was compri ed of a standardized NCIS CASS face sheet which included case-specific 
information and a three-page affidavit which he swore to and executed before LtCol  
LtCol  e aluation of probable cause was limited to the written materials SA  
presented on that occa ion. When LtCol  issued the CA S. the accused ' s inventoried 
personal effects were within 3d LAR Battalion·s control aboard MCAGCC Twentynine Palms. 
The CASS permitted NCIS agents to search the accused 's inventoried per onal effects for 
·'female clothing, composition notebooks/journals, and digital media devices capabal [si J of 
effecting data transmission and storage.'' 

ff. On 19 January 2017 a search of the accused ' inventoried personal effects pursuant to the 18 
January 2017 CASS yielded a pair of girl's panties and a Hewlett-Packard (HP) laptop. At 1300 

6 Charge were not actually preferred again t the accu ed until 9 January 2017. 
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on 19 January 2017, SA  logged these items into NCJS evidence and identified them as 
having been received from lstSgt . SA  testified to remembering that 
the girl ' s panties and the HP laptop were dropped off at NCIS by 1 stSgt  l stSgt 

, as a senior command member, would have only had these item because they were pa11 
of the inventory of the accused· barracks room. He had no other access to the accused ' s 
prope1ty. 

gg. 1 stSgt  does not remember ever receiving any physical evidence from Sgt . Sgt 
 also states that he never gave any physical evidence, much less a HP laptop computer, to 

1 stSgt . 

hh. The accused 's HP laptop was pa1t of the command in entory of hi room and was delivered to 
CIS by 1 tSgt on 19 January 2017 so that it could be searched pursuant to the 18 

January 2017 CASS. 

11 . At approximately 1500 on 19 Janua,y 2017- two hours after SA  had received the girl 's 
panties and HP laptop from I tSgt apparently on his own initiative Sgt  
showed up unexpectedly to the NCIS office at MCAGCC Twentynine Palms and gave NCIS 
Investigator (Inv.)  a MacBook laptop and a Western Digital external hard 
drive. Sgt  reported that the MacBook laptop and external hard drive belonged to the 
accused. Sgt  knew that these items belonged to the accused because the accused had 
given these items to Sgt  and told him to keep them for him sometime before the accused 
was placed into pretrial confinement. Sgt  had taken possession of these items directly 
from the accused. SA  had already departed the NCIS office at this time and was not part 
of this transaction between Investigator  and Sgt . It wa a pure coincidence 
that I stSgt  and Sgt  showed up at CIS on the same day, two hours apart. The 
coincidence was created by Sgt  unexpected and voluntary decision to come to CJ 
that day in order to voluntarily turn in some of the accused 's pr pert_ . 

JJ. The accused· Mac Book laptop was not part of the command inventory of his barracks room and 
was thu not covered by the 18 January 2017 CASS. 

kk. SA  called Captain (Capt)  U.S. Marine Corps who was assigned as a trial 
counsel at MCAGCC Twentynine Palms to determine whether NClS had legal authority to 
search the MacBook laptop. Capt  told SA  the 18 January 2017 CASS for the 
accused s personal effects did co er the MacBook laptop. As a result of this advice from the 
trial counsel SA  did not seek a CASS for the MacBook laptop. 

II . At the time that SA  was seeking legal advice from Capt SA  did 
believe there was probable cause to search the MacBook laptop. This was based on what he 
knew from the interview of  the interviews of ., the interview of the accused, and the 
results of the search of the Samsung cell phone indicating a per onal computer had been used by 
the accused to conduct some electronic communications. 

1mn. Although SA  believed he had probable cause to search the MacBook laptop, he 
also knew he needed specific legal authmity to do so. SA was not sure whether the 18 
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January 2017 CASS covered the MacBook or not. He thought it might, but he also was not 
completely sure. The dispute in SA  mind was not whether he had probable cause or 
not, but whether he had legal authority or not. Thi is why he called the trial counsel to 
ascertain whether the 18 January 2017 CASS for the accused's personal effects covered the 
specific device of the accused's MacBook from a legal perspective. SA  had a common 
practice of consulting with trial coun el in situations like this. 

nn. If SA  would have known that he did not have legal authority to search the MacBook at 
that time, he would have sought such legal authority by going to the accused commander with 
his explanation of probable cause and requested a CASS. 

oo. If the trial counsel would ha e told SA  that he did not have legal authority to search the 
MacBook, even if SA  thought he did (i .. if he disagreed with the trial counsel) SA 

 would have followed the trial counsel"s advice and gone to the accused's commander to 
get a new CASS for the MacBook. 

pp. Between 19 Januru-y 2017 and 29 March 2017, SA  earched the accused ' s MacBook 
laptop and HP laptop. He believed he was searching both devices pursuant to the I 8 January 
2017 CASS. SA  identified three images of  on the HP laptop in a file on the 
accu ed desktop labeled " investigation:· . appears fully clothed in the tlu·ee images. SA 

 did not discover any other rele ant evidence on the HP laptop or the MacBook laptop at 
that time. 

qq. On 23 February 2017 NCIS agents interviewed . a third time. DU1ing this interview she 
acknowledged she injtially told the accused she was  year old when she was only  She 
described how her relationship with the accused started and progressed over time. . provided 
infonnation about how often she had sex with the accused during their relationship and asserted 
that the accused had made approximately six video recordings of them engaging in sexual 
activity without her pennission. . advised the first recording wa made with his smart phone 
when the accused forced  to perform oral sex on him in his vehicle a few months after their 
initial meeting. . said the a cused pres ured her into finding women to engage in "three-
v ay' ' ex with . and the accused. 

rr. The info1mation gained from the 23 February 2017 interview of . was not part of SA 
 probable cause analy is when he first decided to search the accused's MacBook in 

2017; nor was it made part of the affidavit which was submitted to the U.S . Magistrate Judge in 
July 2020, which is the subject of this ruling. 

ss. In eptember 2017 the accused's case proceeded to trial by members with enlisted 
representation at MCB Camp Pendleton. He was convicted of several offenses and was 
sentenced to be confined for a pe1iod of 39 years. At some point he was transferred to the U.S. 
Almy Disciplinary BaITacks at Fort Leavenworth, Kansas. 

tt. In October 2019 the Navy-Marine Corps Court of Criminal Appeal reversed the accused 
convictions and remanded the case, permitting a full reheaiing of all charges now pending before 
this court-ma,tial. 
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uu. When the accused's case was remanded, NCIS re-opened their case file and investigation into 
the accused. Inv.  wa assigned as the new lead case agent for this case. Inv.  
began to re-acquaint himself with the case by reviewing the whole case file. He also 
remembered much about the case because he had been involved closely in the invest igation 
going back to 20 I 6 and 20 l 7. 

vv. Jn January 2020, the accused was transported from Fort Lea enworth to the brig aboard MCB 
Camp Pendleton. 

w. On 21 January 2020 the accused was assigned to Headquarters Battalion 1st Marine 
Division, MCB Camp Pendleton, California and he remains a member of that unit at the time of 
this court-martial. That the accused belong to Headqua11ers Battalion 151 Marine Division, is 
reflected in the accused ' official er ice Record Book ( RB). The unit has provided the 
accused with a confinement order, attended his rRO hearing, and conducts weekly visits to the 
brig to ensure his well-being and care while in the brig. 

xx. Colonel (Col) , USMC, was the commanding officer of Headquarter Battalion, I st 
Marine Division, MCB Camp Pendleton California for a period of time which included 22 
January 2020 and 14 February 2020. Thus he was the accused' commanding officer on those 
dates. 

yy. On 22 January 2020, at the request of NCJS In . , Col  issued a ASS for the 
accu ed ' s i Phone which was seized from the accused on 6 December 2016. 1n .
application for the CASS was compri ed of a standardized NCJS CASS face sheet which 
included case-specific information, a tandardized NCIS Affidavit for Search Authorization face 
heel which included case-specific information and a four-page affidavit which he swore to and 

e e uted before Col . Col  evaluation of probable cause was limited to the 
written materials Inv. presented. Wben Col  issued the CASS, the iPhone was 
located at the CIS office aboard MCB Camp Pendleton because lnv.  had ananged for 
it to be transferred from the 1CIS office aboard MCAGCC Twentynine Palm where it had 
remained since the accused 's first trial. The CASS permitted agents to search the accused's 
iPhone for digital evidence, including ··device details, photographs. third-party communications 
applications, social networking applications call logs contacts, and Facebook message stored 
within:· 

zz. On 28 January 2020, crs agents searched the accused' iPhone pursuant to the 22 Januar 
2020 CASS. The NCIS Digital Forensic Examiner (DFE), Mr. , who searched the 
accused' s iPhone in 2020 was more experienced and better trained than SA  who had 
initially tried to search the phone in late-2016 and early-2017 without success. Further, in 2020, 
NCJS possessed better digital forensic tools that allowed them to break through the accused 's 
locking software on his phone. The 2020 search yielded, among other things written 
communications between the accu ed and . which might tend to establish the two were in a 
romantic or intimate relationship. ClS also found written communications tending to 
conoborate  claims that the accused would require her to ha e se with him and another 
woman (colloquially referred to by  as ·'threesomes .. ). 
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aaa. The information gained from the 28 Januar 2020 search of the accused· s iPhone was not 
part of A  probable cause analysis when he first decided to search the accused ' s 
MacBook in 2017; nor was it made pa11 of the affidavit which was submitted to the U.S . 
Magistrate Judge in July 2020, which is the subject of thi rnling. 

bbb. On 14 Febrnary 2020, at the request of Inv. , Col  issued a CASS for the 
accused's MacBook laptop and the Western Digital external hard drive which were seized from 
Sgt  on 19 January 2017. In .  app lication for the CASS was comprised of a 
standardized NCIS CASS face sheet which included case-specific information, a standardized 
NCJS Affidavit for Search Authorization face sheet which included case-specific info1mation, 
and a four-page affidavit which he swore to and executed before Col  Col  
evaluation of probable cause was limited to the written materials Inv.  presented. W11en 
Col  issued the CASS, the MacBook laptop and Western Digital external hard drive were 
located at the NCIS office aboard MCB Camp Pendleton because Inv:  had aii-anged for 
these items to be transferred from the CIS office aboard MCAGCC Twentynine Palms where 
they had remained since the accus d' s fir t trial. The CASS permitted agents to earch the 
accused ' s MacBook laptop and Western Digital external hard drive for "e idence of indecent 
electronic communications with a minor; electronic communications concerning Rape and 

exual Assault; receipt and possession of nude images of minor victim · 1n .  
ought the advice of trial counsel before approaching Col  with his request for a CASS. 

ccc. In February of 2020 lnv.  believed there was probable cause to search the 
accused's MacBook laptop. ln .  had been the one who had recei ed the accused·s 
MacBook from Sgt  in 2017 and he felt that there had been probable cause to search it 
from the moment Sgt  handed the laptop to him. 

ddd. In February of2020 Inv.  knew that SA  had attempted to search the 
MacBook in 2017, but had not found any relevant evidence. Inv.  did not know if it 
was possible from a technical standpoint to retrieve anything from the MacBook and did not 
know what might ultimately be found, but believed that there was probable cause to attempt a 
search. As a technical matter not related to whether probable cause existed or not, Inv.  
believed that a more experienced and better trained DFE might be able to actually locate relevant 
e idence on the accused·s MacBook laptop. 

eee. Between 14 February 2020 and 2 Aptil 2020, NCIS agents-including DFE -
searched the accused"s MacBook laptop and Western Digital external hard drive pursuant to the 
J 4 February 2020 CASS. After reviewing the results of the DFE's examination of the MacBook 
lnv.  identified more than 1 000 pages of relevant electronic communications between 
the accused and . Inv.  also found 28 sexually explicit images and five sexually 
explicit videos of . One of the videos depicts  performing oral sex on the accused. 
Agents did not find any relevant evidence on the Western Digital external hard drive. This was 
the first time that NCIS agents knew that this specific digital evidence was contained on the 
accused·s MacBook because nothing had been found during the 20 17 search by SA  

Page 11 of34 

, -· ·- 7 J{L~ 

'?~-



S,. Krmr hige. R11/111g 011 GO\'l!rt1 111e11 t Mo1ro11 i11 Limi11 e (Pre/i111 i11a ry /?11/i11g 011 thC' Admissibility o.f Et·1d1mce Found During th f' Augu. t 2(/}() Search of1he 

cm ed ·s MacBook laptop} and De.fe11se Motion to 11pprcss (Sei:. 11re 011</ August 2020 Search of ergeam Kunishige· Mac Book L.aplop Computer} 

fff. No infonnation or evidence gained from the February-April 2020 search of the accused 's 
MacBook was made pa1t of the affidavit which was submitted to the U.S. Magistrate Judge in 
July 2020, which is the subject of th.is ruling. The evidence found was completely excluded from 
the affidavit that the federal magistrate saw in July 2020. 

ggg. On 2 June 2020, the defense moved to suppress the results of searches of the MacBook 
laptop a HP laptop, and a Western Dig.ital external hard drive, a well as all evidence derived 
from the examinations of those devices. The defense argued t1) that a CASS issued in January 
2017 did not pennit a search of the MacBook laptop or the external hard drive; (2) that the search 
authorized by the January 2017 CASS exceeded the scope of what was justified by the probable 
cause provided; (3) that agents expanded the search of the dig.ital devices beyond what was 
authorized by the January 2017 CASS as a result of a request from the prosecution terun- ( 4) that 
the commander who issued a CASS in February 2020 for the MacBook laptop and external hard 
drive did not have authority to authorize the search; and (5) that the conuuander who issued the 
February 2020 CASS for the MacBook laptop and external hard drive was not presented with 
probable cause to justify issuance of the CASS. 

hhh. On 6 July 2020 the Court notified all partie via email that the Defense Motion to 
uppress (Search and Seizure of Sergeant Kunishige ' s MacBook Laptop Computer, HP Laptop, 

and External Hard Drive) (AE XXXN (34)) was GRANTED. The Comt infonned the partie 
the ba is for the ruling was that the infonnation included in the February 2020 affidavit was 
" ins ufficient to establish [probable cause] such that [the MacBook] could be lawfully searched."'7 

iii. On 7 July 2020, the d fense moved this Court to continue this case until mid to late-October. 
The govemment opposed the defense motion in part. On 14 July 2020, the Cow1 granted the 
defen emotion in part, setting new trial dates of 8- 16 October 2020. 

jjj . Between 6 July 2020 and 23 July 2020, the government team (In .  and the trial 
counsel) realized that the 14 February 2020 affidavit supporting the CASS did not contain all of 
the information that was actually known about the MacBook laptop and thu had not been 
presented to Col . The government team researched the .. independent source .. doctrine 
and gathered all of the probable cause they believed existed at the moment Sgt  brought 
the accu ed ' s MacBook into CIS on I 9 January 2017. 

kkk. On 23 July 2020, the government applied for a search watTant in the U.S. District Cowt 
for the Southern District of California which would pennit the government to search the 
accused's MacBook laptop once more. NCIS Supervisory Special Agent (SSA)  

 served as the applicant for the search wanant and the affiant who provided the facts 
upon which the application was based. SSA  was lnv. direct supervisor at 

CIS and had been following this case closely based on updated from Inv.  and his own 
per onal review of the case file. Inv.  was not able to swear out the affidavit or apply 
for the search warrant because NCIS policy prevents contract investigators, such as him, from 
seeking federal search warrants. Contract investigators, according to NCTS policy, may only 
seek search authorizations from military commanding officers. Before swearing to the affidaviti 
SSA  reviewed the entire case file and discussed the case with fnv.  

7 See AE LXXIIT (73). 
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111. The application a serted that SSA  believed the laptop would contain evidence of a 
crime· contraband fruits of crime, and other items illegally possessed; and property designed for 
use intended for use or used in conunitting a crime. The specific crimes at issue were Sexual 
Exploitation of a Minor: Certain Activities Pertaining to hnages of Minors Engaged in Sexually 
Explicit Conduct and Child Pornography· Enticement of a Minor and Rape and Sexual Assault 
of a Child in violation of Title 18, United States Code, Sections 2251, 2252, 2252A, and 
2422(b) and Article 120b, Uniform Code ofMilitar Justice. S A ' s application was 
supp01ted by a 17-page affidavit which summarized pe11inent facts from the investigation, 
procedural history which led to the suppression of the evidence from the MacBook in July 2020 
details about SSA  background and experience, and information pettinent to foren ic 
searches of digital devices. SSA  intentionally only provided facts which were 
gathered prior to 19 Janua1y 20 l 7 in order to prove that the probable cause laid out in the search 
wairnnt application was not based on anything learned during the prior unlawful searches of the 
accused ' s MacBook laptop. There was no info1mation in SSA affidavit about what 
had been found on the accused ' s MacBook during lhe search between February and April 2020. 

mmm. SSA did inform the magistrate that two prior searches of the accused·s 
MacBook laptop had been attempted: one in 2017 which did not result in the recovery of any 
relevant information and one in 2020 which results had been suppressed by this Military Judge 
due to insufficient probable cau e supporting that command authorization. 

nnn . SSA al o informed the magistrate that .. given the 1 i m ited number of Military 
Judge at Camp Pendleton and the high profile nature"' of thi ca e, he was '"not confident that a 
Milita1y Judge to whom a new warrant would be presented would be without knowledge of the 
infonnation .. gained from the search based on the 14 February 2020 command authorization. 

ooo. Based on the written application a U.S. Magistrate Judge issued the warrant for the 
accused ' s MacBook laptop. The Magistrate Judge ' s determination of probable cause, as based 
solely upon the written materials he wa provided. When the Magistrate Judge issued the earch 
wanant, the MacBook laptop was located at the NCIS office aboard MCB Camp Pendleton. 

ppp. At the Article 39(a) session on 3 September 2020 the defense conceded that the U.S. 
District Court for the Southern Distiict of California did have juri diction to issue the search 
warrant based on Camp Pendleton being an area of exclusive federal jurisdiction located within 
the Southern District of California. 

qqq . In August 2020, after obtaining the federal search waJTant DFE searched the 
MacBook laptop for the evidence desc1ibed with pa11icularity in the federal search warrant. Inv. 

 initially reached out to the Regional Computer Forensic Laboratory (RCFL) to conduct 
the August 2020 search, but that facility would not do it due to their policy about not conducting 
searches when a device has already been searched by another agency. 

rrr. In August 2020, DFE did not remember any of the specifics of his search of the MacBook 
laptop in February 2020. Inv.  instructed DFE  to search the MacBook laptop as if 
it was a completely new or initial) earch with no information from before and that is how DFE 
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 searched it. He did not lo k at any prior materials or notes from his search in February 
2020. lnv.  only provided DFE  with the federal search warrant and NCIS ROis 
from prior to 19 January 2017. DFE August 2020 search yielded text messages, photos 
and videos which the government believes will be relevant evidence against the accused at trial. 
This evidence is sub tantially the same, though not identical to the evidence found in Febmary 
2020. 

sss. The August 2020 search of the accused ·s MacBook laptop was conducted by DFE in the 
ame technical manner in which any search of any MacBook would have been conducted at that 

time. There was no technical tool used or not used based on the fact that this de ice had been 
searched before. 

ttt. The Court observed DFE testify about how he conducted the August 2020 search of the 
accused s Mac Book and found him to be completely credible in affect, demeanor, and ability to 
recall. DFE appeared to the Cow1 to just be a technical professional who conducted a basic 
forensic exam of the accused's Mac Book in August of2020 as a new technical ·'problem to 
solve;· using standard forensic tools with no desire to rely on the examination that he conducted 
in February 2020. 

uuu. Additional facts may be developed in the ''Analysis·· section below. a neces ary. 8 

3. Applicable Principles of Law. 

a. earches generally . 

(I) The Fourth Amendment to the Constitution of the United tates pro ides: .. The right of 
the people to b secure in th ir per ons, houses, papers and effects against 
unreasonable searche and seizures, shall not be violated, and no Wairnnts shall i sue, 
but upon probable cause supported by Oath or affirmation and particularly describing 
the plac to be searched and the persons or things to be seized:·9 

(2) .. Whether a search is reasonable depends. in part, on whether the per on who is subject 
to the search has a subjective expectation of privacy in the object earched and that 
expectation is objective ly reasonable.'· 1° 

(3) .. A 'search ' occurs when an expectation of privacy that society is prepared to consider 
reasonable is infringed. A ·seizure' of property occurs when there is some meaningful 
interference with an indi idual's possessory interest in that property ... 11 

See *4, infra . 

9 U.S. Co T. amend. TV. 

10 U11ired Star s v. Wicks, 73 M.J. 93 , 98 (C.A .A.F. 2014). 

11 U11ired Srares v. Jacobsen. 466 U.S. I 09 113 1984). 
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( 4) The constitutional protections of the Fourth Amendment have been implemented in the 
Anned Forces tlu·ough MREs 311-317. 12 The MREs and case law make allowances 
for how these constitutional protections apply differently in a military etting from 
civilian society. 

(5) Lawful searches and seizures include those conducted pursuant to search authorizations 
that are based on probable cause which exists when there is a reasonable belief that 
evidence of a crime is located in the place or on the person to be searched. 13 

(6) ·'Nevertheless, because the ultimate touchstone of the Fourth Amendment is 
·reasonableness.· the warrant requirement is subject to certain exceptions. · 14 

b. Probable cause. 

(1) "[P]robable cause deals with probabilities." 15 Probable cau e ' 'is not a ·technical' 
standard. but rather is based on ·the factual and practical con iderations of e eryday life 
on which reasonable and prudent [people] , not legal technicians act. ··· 16 

(2) With re pect to making a probable cau e dete1mination, "[t]he task of the issuing 
magistrate is simply to make a practical, common-sense decision whether, given all the 
circumstance set forth in the affidavit before him ... there is a fair probability that 
contraband or evidence of a crime will be found in a particular place. And the duty of a 
reviewing court is simply to ensure that the magistrate had a 'substantial basis for ... 
[concluding]' that probable cause existed:' 17 

(3) '·Probable cause require more than bare suspicion, but something Jess than a 
preponderance of vidence. Thus, the evidence presented in support of a search need 
not be sufficient to support a conviction nor even to demonstrate that an investigator s 
belief is more likely true than false ... there is no specific probability required, nor 
must the evidence lead one to believe that it is more probable than not that contraband 
wil l be present.'" 18 

1~ United State 1•. Hoff111a1111. 75 M.J . 120, 123 (C.A.A.F. 2016). 

1 MRE315(f)(2)·3J6(c)(l). 

14 Brigham City\. Sruan, 547 U . . 398,403 (2006) (citing Flippo v. West Virginia , 528 U . . 11 , 13 (1999) and Karz v. 
United Stat ', 389 U.S. 347,357 (1967)) . 

15 United States v. Leedy 65 M.J . 208, 213 (C.A.A.F. 2007) (quoting Brinegar ,·. Unired States, 338 U.S. 160, 175 (1949)). 

16 fd. 

17 Iflinoi v. Gates 462 U.S. 213 238 (1983) (quoting Jones 11• United Stales, 362 U.S. 257, 271 (1960). 

18 Le dy, 65 M.J. at 213 (citing United Stares ,·. Bethea, 61 M.J. 184, 187 (C.A.A.F. 2005)). 
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(4) 'To establish probable cause, a sufficient nexus must be shown to exist between the 
alleged criminal activity the thing to be seized, and the place to be searched.'. 19 That 
nexus '·may be inferred from the facts and circumstances of a particu tar case, including 
the type of crime, the nature of the items sought and reasonable inferences about where 
evidence is likely to be kept. ''20 "Reviewing courts may read the affidavit and warTant 
to include inferences the [authorizing official] reasonably could have made:· 21 

(5) Reviewing courts ''start by examining whether the [authorizing official] had a 
·substantial basis for determining that probable cause existed.'.22 ·'It follows that 
where a[n] [authorizing official] had a substantial basis to find probable cause, a 
military judge would not abu e his discretion in denying a motion to suppress.0 • 23 

Keeping the appellate courts ' ·'common sense standard of probable cause in mind, it 
follows that probable cause determinations are inherently contextual dependent upon 
the specific circumstances presented as well as on the evidence itself.'" 24 " [P]robable 
cau e is found not on the determinative features of any particular piece of evidence 
provided an [authorizing official] - nor even olely based upon the affida it pre ented 
to a[n] [authorizing official] by an investigator wishing search authorization - but 
rather upon the overall effect or weight of all factors presented to the [ authorizing 
official]. '' 25 

(6) ''In evaluating the issuing search authority's probable cause finding. we examine: I) the 
fact known to the authority when he i sued the [ earch authorization] and 2) the 
manner in which he came to know these facts: 26 Additional factors ma be considered 
such as ·'the ·veracity', 'reliability' and 'basis of knowledge· of the individual 
presenting the evidence .. in addition to e idence in the requesting affidavit. 27 

c. Probable cause searches. 

I) ··E idence obtained from rea onable searches conducted pur uant to a . . . earch 
authorization ... is admissible at trial when relevant and not otherwise 

19 Unired Stares r. Eppes, 77 M.J . 339, 345 (C.A.A.F.2018) (citing 2 Wayne R. Lafa e, S arch and Seizure: A Treatise u11 

i/1e Fo,mh Ame11dme111 .' .7(d), at 518 (5th ed. 2012)). 

20 Id. (quoting UniredSrares ,,. ieto, 76 M..J .101, 106 (C.A.A. F. 2017). 

21 /d. 

22 Leedy, 65 M.J . at213 (quoting Gates, 462 U.S. at 238). 

21 Leedy 65 M.J. at 213. 

24 Id. 

r Id. ( empha. i in original). 

2" Eppe" , 77 M.J . at 346. 

2- Leedy, 65 M .J. at 213 (quoting Gates. 462 U.S . at 230). 
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inadmissible . . . .''2 A ··search authorization ' is ·'express permission, written or oral. 
issued by competent authority to search a person or an area for specified property or 
e idence .. . and to seize such property, ( or] evidence ... :·29 

(2) Title 18 United States Code Sections 3102 and 3103, and Federal Rule of Criminal 
Procedure (Fed. R. Crim. P.) 4 l(b)( l) authorize U.S. Magistrate Judges with authority 
in a particular district, at the request of a federal law enforcement officer or an attorney 
for the government, to issue wan-ants to search for property located within the district. 
Such a warrant may be issued for evidence of a crime; contraband, fruits of c1ime or 
other items illegally possessed· property designed for use intended for use, or used in 
committing a crime; or a person to be arrested or a person who is unlawfully 
restrained . 30 After receiving an affidavit or other information a magistrate judge must 
issue the warrant if there is probable cause to search for and eize a person or 
property. 31 

(3) "Probable cause to search exists when there is a rea onable be] ief that the person, 
property, ore idence sought is located in the place or on the person to be searched. A 
search authorization may be based upon hearsay evidence in whole or in part . .'"32 "A 
dete1111ination of probable cause . . . will be based upon any or all of the following: (A) 
w1itten statements communicated to the authorizing official· (B) oral tatements 
communicated to the authorizing official in person, via telephone, or by other 
appropriate means of conrnmnication· or (C) such infom1ation as may be known by the 
authorizing official .... "33 

(4) Evidence may also be lawfully seized if it is in plain view- that is, if during the course 
of otherwi e lawful activity t uch as while executing a search authorization based on 
probable cause) a government agent observes in area onable fashion , prope11y or 
e idence that the person has probable cau e to seize. 34 

(5) Even when conducted pur uant to a search authorization, howe er, a search must 
conform to the scope authorized, as an authorization to search does not give rise to an 
open-ended license to rummage for anything of evidentiary value which would violate 

28 MRE315(a) . 

29 MRE 315(b)(l). 

3o fed. R. rim. P. 41(c). 

31 Fed. R. Crim. P. 4l(d). 

32 MRE 315(f)(2). 

r Id, 

14 MRE 3 I 6(c)(5)(C). 
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the Fourth Amendment's requirement that wan-ants describe with particularity those 
areas to be searched and items seized.35 

d. Particularity requirement in the context of electronic devices. 

(1) Data stored within a cell phone falls within the Fourth Amendment 's protections. 36 

"Therefore, cell phones may not be searched without probable cause and a warrant 
unless the search and seizure fall within one of the recognized exception to the 
warrant requirement. ·37 As such evidence obtained from a government search of cell 
phone data generally will be inadmissible unless (I) the search was conducted pursuant 
to a search authorization or wan-ant or (2) a recognized exception applies. 

(2) .. A search authorization whether for a physical location or for an electronic device, 
must adhere to the standards of the Fourth Amendment of the Constitution."3 

(3) The ·'manifest purpo e of th[ e] pa1ticularity requirement [ of the Fourth Amendment] 
was to prevent general searches. By limiting the authorization to search to the specific 
area and things for which there is probable cause to search the requirement ensures 
that the earch will be carefully tailored to it justification and will not take on the 
character of the wide-ranging exploratory searches the Framers intended to prohibit.'"39 

(4) The ''particularity'· requirement means that a search authorization must '·describe the 
things to be eized with ufficient particularity to prevent a general exploratory 
rummaging in a person·s belongings:·40 A .. temporal limitation is one possible method 
of tailoring a search authorization. [but] it is by no mean a requirement.'" 41 Another 
possible method of tail01ing a search authorization is by I imiting .. the search to 
evidence of pecific federa l rimes or specific types of material.'' 42 

35 ee Marron v. Un ired Stares, 275 U.S. 192. 196 ( 1927) (holding the particularit requirement of Fourth Amendment 
pre ents general searches and ··prevents eizure of one thing under a warrant describing another"); see also Coolidge v. New 
Hampshire, 403 U.S. 443, 467 (1971) (finding one of the constitutional protection · afforded by the Fou11h Amendment is a 
prohibition against "a general, exploratory rummaging in a person ·s belongings'') (citations omined): United States v. 
Tiell/er, 2014 CCA LEXIS 700, at *8 (N.M.C.C.A. 2014) (holding that '"an authorization to search does not give rise to an 
open-ended license to rummage for anything of evidentiary value."). 

36 Riley v. California, 573 .S. 373, 401 - 03 2014). See al o Wicks, 73 M.J. at 99. 

3' Wicks. 73 M.J. at 99. 

38 United Stares "· Richard 76 M.J . 365, 369 (C.A.A.F. 2017) (quoting U.S. CONST. amend. IV). 

39 Ma1Jl/a11d v. Garrison, 480 U.S. 79 84 (1987). 

40 Richards, 76 M.J. at 369 (quoting United Srates , .. Carey, 172 F.3d 1268, 1272 ( 10th Cir. 1999)). 

41 Richard , 76 M.J . at 370. 

41 Id. ("They were entitled to search Appellant 's electronic media for any communication that related to hi s possible violation 
of the Florida statute in his relationship with  
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(5) When balancing the concerns about the pai1icularity requirement against the "dangers 
of too narrowly limiting where investigators can [searchr electronic devices, ·'the 
court have looked to what is reasonable under the circumstances." 43 "As always under 
the Fourth Amendment, the standard is reasonableness."44 Thus, the 'proper metric of 
sufficient specificity" as concems searches of electronic devices "is whether it was 
reasonable to provide a more specific description of the items at that juncture of the 
investigation.'' 45 

(6) In determining how to apply the Fou1th Amendment to searches of electronic de ice 
the Court of Appeals for the Armed Forces allows for a '·zone in which such searches 
are expansive enough to allow investigators access to places here incriminating 
materials may be hidden, yet not so broad that they become the so1t of free-for-all 
general searches the Fou,th Amendment wa designed to prevent."' 46 

e. Evidence obtained from unlawful seizures and searches. 

(I) Absent a recognized exception, 47 evidence obtained from unlawful searche or seizures 
is inadmissible against an accused if (a) he makes a timely objection; (b) he had a 
reasonable expectation of privacy in the person, place, or property searched; he had a 
legitimate interest in the property or evidence seized when challenging a seizure; or he 
would otherwise have grounds to challenge the seizure or search; and, (c) 'exclusion of 
the evidence results in appreciable deterrence of future unlawful searches or seizures 
and the benefits of such deterrence outweigh the cost lo the justice system.''48 

(2) A seizure or earch is unlawful if it was conducted "by military personnel or their 
agents . .. in violation of the Constitution of the United States ... or Mil. R. Evid. 312-
317:·49 

(3) To trigger the exclusionary rule, .. the deterrent effect of suppre sio11 must be substantial 
and outweigh any harm to the justice sy tem:· so 

43 Richards. 76 M.J . at 369- 70. 

~ Id. (quoting United Star . v. Hill, 459 F.3d 966, 974- 77 (9th Cir. 2006)). 

J S Richards, 76 M.J . at 369 (quoting United States, . Ri hard, 659 F.3d 527. 541 (6Lh Cir. 2011)). 

46 Richards, 76 M.J. at 3 70. 

47 See ge11eral~v MRE 311 (c) and MRE 311 (d)(5)(A). 

4 MRE311(a) . 

49 MRE 31 l(b)(l). 

50 Herring v. United States, 555 U.S. 135, 147 (2009) . See also Wicks, 73 M.J. at I 04 stating "Thee, clusionary rule applies 
only where it re ults in appreciable deterrence for future Fourth Amendment violations and where the benefits of deterrence 
mu t outweigh the costs." 
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(4) "[A]dmittedly drastic and socially costly,'' the exclusionary rule should only be applied 
where ·'needed to deter police from violations of constitutional and statutory 
protections. ' 51 Thee clusionary ·rule ' s sole purpose . .. is to deter future Fourth 
Amendment vio lations:·52 As such, its use is limited ·'to situations in which thi 
purpose is thought most efficaciously served .'' 53 • For exclusion to be appropriate, the 
deterrence benefits of suppression must outweigh [the rule ' ) heav co ts. ' ' 54 

f. Independent source. 

(1) Evidence obtained as the result of a Fou1th Amendment violation must ordinarily be 
suppressed as if it were the pro erbial ·fruit of the poisonous tree." 55 Such evidence 
like the fruit, is cast aside and "generally not admissible at trial."56 

(2) However, when evidence is initially discovered during or as a con equence of, an 
unlawful search, it may still be admissible if it is later obtained independently from 
activitie untainted by the initial illegality. 57 The ultimate question is whether such 
evidence is derived from a genuinely independent source. 58 The government has the 
burden of proving by a preponderance of the evidence that the evidence it seeks to 
admit ··would ha e been obtained e en if the unlawful search or seizure had not been 
made."59 

(3) 'Th[e independent source] doctrine which has been applied to evidence acquired .. . 
through Fourth Amendment violations . .. has ... been described as follows: '[T)he 
intere t of society in deterring unlawful police conduct and the public interest in having 

51 Nix 1. William . . 467 U .. 431 , 442-43 ( 1984). 

5~ Dal'is "· United States 564 U.S . 229, 2 6-37 (201 l ). 

53 Id. at 237. 

Id. 

55 WongS1111 v. United States, 371 U .. 471, 487-88 (1963). 

Sb Unired fates v. Conklin, 63 M.J . 333. 334 (C.A.A.F. 2006) (quoting Nardone v. United Stare , 30 U.S. 338,341 (1939)) . 

57 See Murray v. United States, 487 U.S. 533. 53 7 ( 1988) ("The Government argues that [the independent source doctrine] 
applies also to evidence initially discovered during, or as a consequence of, an unlawful search, but later obtained 
independently from activities untainted by the initial illegality. We think the Government'. view ha better support in both 
precedent and policy.''); Silverthorne Lumber Co. v. Unired States, 251 U .. 385, 392 (1920). 

58 Mu,.,.ay, 487 U.S. at 542; see ge11eral~v Unired States v. Marine, 51 M.J . 425 (C.A.A.F. 1999) (citing United States v. 
Williams, 35 M.J. 323 (C.A.A.F. 1992) (rejecting ·'per se or ·but for ' rule'' with respect to potential taint fro m a prior ill egal 
search and/or seizure)). "[T]he pertinent question is whether the seizure of [evidence] ' ha been come at by exploitation of 
that illegality or in tead by means st!/ficientlv distinguishable ro be purged of the primary tai111 .. ,, Mari11e, 51 M.J . at 428 
(internal citation omitted). 

s9 Mi l. R. Evid . 31 l(d)(S) A). 
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juries receive all probative evidence of a crime are properly balanced by putting the 
police in the same, not a worse, position that they would have been in if no police error 
or misconduct had occurred. . . . When the challenged evidence has an independent 
source, exclusion of such evidence would put the police in a worse position than they 
would have been in absent any error or violation. " ' 60 

(4) .. The evil which the exclu ionary rule is guarding against is the use of illegally obtained 
information to upport a search warrant." 61 "This goal of basing searches on untainted 
inf01mation is reached just as readily when the magistrate is given onJy information 
which was known before the illegal earch as it is when the magistrate is given 
information which is discovered later but from a different source: '62 This is because 
the independent source doctrine recognizes the exclusionary rule should put "the police 
in the same, not a worse, position than they would have been in if no police error had 
OCCUlTed:'63 

(5) ''In the classic independent source situation, infonnation which is received through an 
illegal source i considered to be cleanly obtained when it an-ives tlu·ough an 
independent source:'64 The Supreme Court has explicitly held that the independent 
source doctrine may apply to evidence which is initially obtained illegally, but then that 
exact same evidence is later obtained through the use of a lawful independent 
(untainted) source .... The es ence of a provision forbidding the acquisition f evidence 
in a certain way is that not merely evidence so acquired shall not be used before the 
Court but that it shall not be used at all . Of course 1/,; does not mean that the fact thu 
obtained become sacred and h10cce sible. lf h10vdedg o,f them is gained.from an 
independent ource they may be proved like any other . ···6 

(6) .. When there are two searches, and the fast i declared to be illegal, the re ults of the 
second search remain admissible as long as the search authorization wa based on an 
independent source of infom1ation. ' 66 .. The mere fact that the same items were seized 

bO Murray. 487 U.S. at 537 (quoting ix. 467 U.S. at 443). 

01 Unit d Slates v. Moreno, 23 M.J . 622 625 (A.F.C.M.R. 1986) (ci ting Wong Srr11 , 371 U.S. at 471 ). 

62 Jd. 

bJ Nix 467 U.S. at 443 (citation and footnote omitted). 

c,.i nired Stares . Silvestri , 787 F.2d 736, 739 ( I st Cir. 1986). 

65 M11n'ay, 487 U.S. at 538 (quoting Sifrerrhome Lumber, 251 U.S. at 392) (empha is added). " Th[e] 'inevitable disco ery· 
doctrine obviously as ume the validity of the independent source doctrine a applied to evidence in.itially acquired 
unlawfully. It would make no sense to admit the evidence because the independent search, had it not been aborted would 
have found the body, but to exclude the evidence if the earch had continued and had in fact found the body. The inevitable 
discovery doctrine, with it distinct requirement:, i in reality an extrapolation from the independent source 
doctrine: Since the tainted evidence would be admissible if in fact discovered through an independent ource, it should be 
admissible ifit inevitably would have been discovered .'' Murra. , 487 U. . at 539 (emphasis in original). 

66 Moreno, 23 M.J. at 625 (citing Silverthorne Lttmber 251 U.S . 38~). 
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in both searches doe not indicate that the [second] search was illegal. Where the same 
infonnation lead to the same items during different searches they can be considered to 
have come from independent sources when the information which led to the second 
search was known before the second search was conducted. ''67 

(7) "Courts analyzing whether a search pursuant to a wanant conducted after an illegal 
search was genuine! deri ed from an ' independent source' must conduct a two
pronged inquiry. The first question is whether the police officer's decision to eek the 
wanant was prompted by infom1ation he gathered during the prior illegal 
search. Second, a court must determine if information obtained during the illegal 
search was presented to the magistrate that affected his decision to issue the warrant. If 
the Government fail either of these tests, thee idence is inadmissible."6 

g. Good faith. 

(I) ' ·Evidence that as obtained as a resu It of an unlawfu I search or seizure may be used if: 
(A) the search or seizure resulted from an authorization to search, seize or apprehend 
issued by an individual competent to i sue the authorization under Mil. R. Evid. 3 l 5(d) 
or from a search wa11"ant or arrest warrant issued by competent civilian authority; (B) 
the individual issuing the authorization or waJTant had a substantial basis for 
determining the existence of probable cause; and (C) the officials seeking and 
executing the authorization or wanant reasonably and with good faith relied on the 
issuance of the authorization or wanant. Good faith is to be determined using an 
objective standard."69 

2) "M.R.E. 311 (c)(3)(B) is satisfied · if the law enforcement official had an objectively 
reasonable belief that the magistrate had a ·substantial ba is ' for determining the 
existence of probable cau e.'" 70 

(3 The "exclusionary rule is designed to deter police misconduct rather than punish ... 
error of judges and magistrates:· 71 

4. Analysis. 

6 Id. (ci ting Segura r. United States. 468 U.S. 796 (1984); United States v. Fitzharris. 633 F.2d 416 (5th Cir. 1980)). 

68 United States v. Ste,•enson, 2009 CCA LEXI 445, * _ 7 (N.M.C.C.A. December 10, 2009) (citing Murray, 487 U.S. at 
542). 

b9 MRE 31 l(c)(3). 

0 United States ,·. Per/..in , 78 M.J . 381,387 (C.A.A.F. 2019) (quoting United Swte v. Carte1·, 54 M.J. 414, 422 ( .A.A.F. 
2001 )) . 

71 United State v. Leon, 468 U.S. 897,916 (1984). 
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The Court hereby adopts and incorporates by reference all analysis and conclusions of law 
included in its 24 August 2020 Consolidated Findings of Fact, Conclusions of Law, and Ru1ings72 

regarding the Defense Motion to Suppress (Search of Sergeant Kunishige ' s iPhone) (AE XXXJI (32)), 
the Defense Motion to Suppress ( earch and Seizure of Sergeant Kunishige· Samsung Phone (AE 
XX.XVI (36)), and the Defense Motion to Suppress (Search and Seizure of Sergeant Kunishige 's 
MacBook Laptop Computer HP Laptop, and External Hard Drive (AE XXXIV (34)). 

a. Whether NC1s·s Seizure of the MacBook Laptop Was Lawful 

The MacBook laptop was not among the personal effects that representatives of the accused ' s 
command collected from hi bruTacks room when he was placed into pretrial confinement. Several 
weeks before the inventory of his barracks room the accused went to Sgt  home and discussed 
the accu ed 's legal troubles and whether law enforcement agents would be able to recover deleted 
conversations from the accused s devices. Apparently after this conversation. the accused voluntarily 
gave Sgt  the MacBook laptop computer and an external hru·d drive. Later, Sgt  a third 
party who had legitimate custody and control of those items and was not acting in any sort of law 
enforcement capacity, voluntarily gave the MacBook laptop and the hard d1ive to NCIS agents. 
Essentially, the accused assumed the tisk when he gave his laptop to Sgt  to hide that Sgt 

 might tum it o er to law enforcement. At this point the accused had given up hi possessory 
interest in this device thus CIS would be hard pressed to impose a ··meaningful interference with [the 
accused 's] possessory interest in that property:·73 This situation is analogous to an accused who makes 
an inculpatory tatement to one he believe to be a fiiend . The accused assumes the risk that the 
upposed friend will walk into the police station and tell the police what the accused just said. The 

accused has no legal leg to stand on when he a sumes such risk. 

NCfS had probable cause to belie e the MacBook laptop contained evidence of the crimes they 
were investigating and did not need any additional fom1al authorization to seize the device. Tbe device 
wa literally handed to NCIS by a person with authorization to do whatever he wanted to with it. What 
wa NCIS supposed to do al the point where Sgt  i voluntaiily handing over the accused 's 
MacBook? Refuse to accept the device? Tell Sgt  to leave with it? Go to the brig and ask the 
accused for his penni sion? These are, of course, absurd rhetorical questions and ones the Cout1 will 
not even ente11ain. Because the accu ed has been in continuous custody for the entire time NCIS has 
possessed the MacBook laptop. CI s seizure and retention of the MacBook laptop has not depri ed 
him of the ability to posse s or use the Mac Book laptop. There is no evidence the accused ever asked to 
have the laptop returned to a thfrd party. Additionally, NCIS has reasonably believed the MacBook 
laptop contained evidence ever since Inv.  received the device from Sgt  and would 
have been justified in not returning it to the accused or anyone else before the c1iminaJ prosecution of 
the accused and all appeals were complete. cis·s seizure of the accused·s MacBook has always been 
lawful. 74 

2 See AE LX ' JV (74) . 

73 Hoffi11a1111 , 75 M.J. at 123. 

'4 See al o, n.3 at 2 supra. 
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b. Whether the Affiant for the Federal Search Warrant Omitted Material Information from the 
Affidavit in Support of the Search Warrant 

When SSA  applied for the federal search warrant, he informed the magistrate judge 
that this Court had suppressed all evidence obtained during a prior search of the MacBook laptop. 
Specifically, he stated. "In July 2020, the Military Judge found the (jmited information included in the 
February 2020 affidavit 'insufficient to establish [probable cause] such that [the MacBook] could be 
lawfully searched .. ,. This representation was accurate. It was quoted directly from the Court ' s email 
providing notice of ruling to all partie . The affiant' s decision not to inform the magistrate judge that 
many of the facts of the investigation in his affidavit were testified to during a 16 June 2020 Article 
39(a) hearing on the prior suppression motion was not a material omission. This Cowi was obligated to 
make its determination of whether probable cause existed for the February 2020 CASS based on the.four 
corners of the application for that CASS. Put simply. thi Court suppressed the February 2020 search 
based on the lack of probable cause in the affidavit presented to Col  not based on any additional 
evidence introduced at the 16 June 2020 Article 39(a) hearing. Although they tried, the government was 
not able to salvage the four comers of the CASS through additional evidence at the 16 June 2020 Article 
39(a) hearing, so it would have been irrelevant for the affiant to inform the federal magistrate that 
additional evidence was presented at that hearing which ultimately had no bearing on this Court ·s ruling 
to suppress the evidence obtained during that February 2020 earch of the MacBook. Had the affiant 
included that infonnation, it would ha e had no impact on the magistrate judge· s decision to issue I.he 
federal search warrant. 

lt was also not a material omi sion for the affiant to leave out that this Court rejected the 
government" s good faith argument when it suppre sed the evidence from the February 2020 search of 
the MacBook laptop. What was important was that this Corn1 suppressed the evidence gathered through 
p1ior searcb due to a lack of probable cause. The magistrate judge could have reasonably infe1Ted that 
this Cou1t detennined the good faith exception did not apply. Yet, even if he did not the inclusion of 
this Court's rejection of the government ' good faith argument would not have vitiated. or even 
dirrrinished, the probable cause in the fed ral search warrant application. The good faith exception is a 
judicially created exception. Whether this exception was applied by a first court, in one proceeding is a 
complete nonsequitur to whether a different court found probable cause when analyzing an affidavit that 
the first court had never seen or been aware of. The analysis of good faith is not the same as the analy is 
of probable cause and thu the defense's proposed ''omission" is not really one at all , and is thus 
iITelevant. Accordingly, omitting this information wa not mate1ial. 

Sirrrilarly it was not a material omission for the affiant to choose not to mention that the 
government had not requested reconsideration or requested a stay in order to seek an Article 62 appeal. 
There is no requirement that the govenunent prove it has exhausted all other remedies or mechanisms 
for obtaining evidence before pursuing a search warrant. Fed. R. Crim. P. 41 (d) requires that after 
receiving an affidavit, a magistrate judge mu t issue the warrant if there is probable cause. These 
additional , technical procedural detail about the military justice system that the defense has identified 
were irrelevant to the detennination of probable cause. If they had been included the magistrate judge 
would have certainly still issued the wan-ant. For these reasons, their omission was not material. 

Although SSA  informed the magistrate judge he had concerns about approaching the 
military judges at MCB Camp Pendleton in an effort to get a search warrant, there was actually a much 
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bigger hurdle to having a military judge issue a search wan-anr which SSA  did not address. 
Military judges in the Navy and Marine Corps do not have authority to issue search warrants for items 
like the MacBook laptop. MRE 3 I 5(d)(2) says military judges or magistrates may only issue search 
authorizations if authorized under regulations prescribed by the Secretary of the Defense or the 
Secretary concerned. The Secretary of Defense and the Secretary of the Navy have not issued 
regulations permitting the military judges in the Navy or Marine Corps to issue search authorizations. 
The other service secreta1ies may have done so, but this Court is not aware of any authority for Navy 
and Marine Corps military judges to issue search authorizations for physical spaces or digital devices. 

Of course, pursuant to RCM 703A, all military judges may issue warrants for wire or electronic 
communications held in an electronic communications sy tern but tho e ystems are not what NCIS 
desired to search in this case: an actual item of computer hardware. Thus S A  failure to 
inform the magistrate judge that there are other miljtary judges in other circuits in the Navy-Marine 
Corps Trial Judiciary was not a material omis ion because no military judge in the Marine Corps or the 
Navy could have issued a search authorization for the MacBook. S A inclusion of 
infom1ation related to the military judges at Camp Pendleton may have just allowed the federal 
magistrate to know why a military investigator was coming to him for a search wan-ant which is not 
neces arily ordinary, but ultimately it was iITelevant. It inclusion was not material to the magistrate 
judge's determination of probable cause and omitting additional information on the same topic was 
equally immaterial. 

Finally, it, a not a material omission for the affiant to choose not to mention that there may be 
criminal proceedings omeday against the accused in the state of Ne ada and that NCJS has had some 
limited coordination with law enforcement agencies in that state. The Cou11 completely fail to see the 
relevance ofthi information to the federal magistrate·s analysis of probable cause. It is a complete red 
herring offered up by the defense. There i absolutely no requirement for NCIS to infonn the magistrate 
that a separate overeign may or ma not have some criminal interest in this case at some unknown date 
in the future. Had the affiant included this information, it would have had no impact on the magistrate 
judge's decision to issue the federal search warrant. 

c. Whether the U.S. Magistrate Judge Was Presented with Sufficient Probable Cause to Issue the 
Federal Search Wanant 

The affida it in support of the application for the federal search warrant provided probable cause 
to believe the Mac Book laptop would contain evidence of a crime; contraband, fruits of crime and other 
items illegally possessed; and prope1ty designed for use, intended for use, or used in committing a 
crime, namely Se ual Exploitation of a Minor; Certain Activities Pertaining to Images of Minors 
Engaged in Sexually Explicit Conduct and Child Pornography; Enticement of a Minor and Rape and 
Sexual Assault of a Child in violation of Title 18, United States Code Sections 2251 2252 2252A and 
2422(b), and Article 120b Uniform Code of Military Justice. 

The information in the affidavit was sufficient to establish probable cause to believe the 
MacBook laptop belonged to the accused, that he used it to commit the suspected crimes, and that it 
would contain evidence of the suspected crimes. 
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The magistrate judge considered all of the facts provided in the affidavit and was permitted to 
draw reasonable inferences from those facts. This Court has also independently considered all of the 
facts provided and has considered the reasonable inferences which may be drawn from those facts . · The 
task of the issuing magistrate is simply to make a practical. common-sense decision whether given all 
the circumstances set forth in the affidavit before him ... there is a fair probability that contraband or 
evidence of a crime will be found in a pa11icular place. And the duty of a reviewing coutt is simply to 
ensure that the magistrate had a 'substantial basis for ... [concluding]' that probable cause existed.'" 75 

This Coui1 concludes that the U.S. Dist,ict Magistrate Judge had a substantial basis for concluding that 
probable cause existed. 

The affidavit clearly establi hed the MacBook laptop belonged to the accused. On top of that 
the very facts which establish that the MacBook laptop was the accused ' s also contribute to probable 
cause to believe that specific de ice contained evidence of crimes against  1n paragraphs 32 through 
35, the affidavit recount how the accused gave the MacBook to Sgt  after discussing whether or 
not NCIS could recover deleted communications on electronic devices. The accused also told Sgt 

 that ·'he [ gt Kunishige] was looking at a long sentence in the brig but his defense attorne was 
trying to get him a ·super sweet' ten year deal." During his first interaction with Cl related to this 
case, Sgt  did not tell NCJS the accused had given him the MacBook laptop, but NCIS did 
express to Sgt  that if he was hiding evidence for the accu ed, it would be in gt  best 
interest to disclose that sooner rather than later. Eight days later, Sgt  took the MacBook laptop 
and at least one otber device to CIS and informed NCIS they belonged to the accused . The accused 
had asked Sgt  to hold on to them, but Sgt  told CIS hen 1 nger wanted to do so. Just 
these facts alone are highly suspiciou and contribute to a finding of consciousness of guilt on the part of 
the accused and area onable belief that he was hiding evidence related to h.is sexual abu e of . on his 
MacBook laptop. 

The following non-exclusive list of facts , when viewed in the context of all facts provided in the 
affidavit, contributed to probable cause for the MacBook laptop which wa capable of launching the 
internet and social media applications and which could capture store, and transmit photographs and 
other conununication that could point to the accused illicit relationship with  

(I) The accused "admitted that he knew . and that he frequently communicated with 
... . He said he began communicating with . several years prior to the 

December 2016 interview after meeting her at church:· (Paragraphs 7.a. and 7.b.); 

(2)  told CJ that she and Sgt KUNISHIGE would communicate during the week 
through text messages and various social media applications, including 'Facebook . ". 
(Paragraph 15); 

(3) "Sgt KUNISH IGE insisted on having access to  Facebook account and 
communicated with her by typing into her profile (but not sending an messages)." 
(Paragraph 1 6); 

7$ Gat(!s 462 U.S. at 238. 
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(4)  told CIS that Sgt KUNISHIGE would send her sexually explicit photographs of 
himself via various electronic communication applications such as and 
' Facebook Messenger. , .. (Paragraph 17); 

(5) i an internet ba ed application that allows users to call and text using a real 
phone number for free (similar to . 'Facebook Messenger' is an internet 
based messaging application that allows users to exchange messages photos videos, 
and audio in addition to oice and video calling." (Paragraph l 7); 

(6) ''Both and ' Facebook Messenger are accessible via a user account that can be 
accessed from any computer or mobile device capable of connecting to the internet." 
(Parngraph 17); 

(7) . estimated that Sgt KUNISHIGE sent her appro, imately 300 to 400 nude photos 
of himself o er the course of their 'relationship.' . also told NCIS that Sgt 
KUNISHIGE requested . take sexually explicit photographs of herself and end 
them to him, which she did. On one of these occasions Sgt KUNISHIGE requested 

. write his name on her naked body and send him a picture of it, which he did.'" 
(Paragraph I 8); 

(8)  told crs that for ome period of time she would transmit these [sexually 
explicit] photos via various ocial media applications .. .' ' (Paragraph 20)~ 

(9) '' omet ime in 2013.  parents discovered a photograph of a penis that Sgt 
KUN I HIGE sent to ia Facebook Messenger:· (Paragraph 21 )· 

(10) "Ms. . told CJ that Sgt KU I HIGE created Facebook accounts under an alias 
to communi ate with ther women:· (Paragraph 28); 

(11) ·'At least a portion of [the accused' s electronic] communications [with his wife, .] 
were transmitted u ing a personal computer (i.e. a laptop or desktop computer as 
opposed to a mobile de ice).' ' (Paragraph 31 )· 

( 12) ·'According to Staff Sergeant  he and Sgt KUNISHIGE discussed whether or not 
NCIS couJd recover deleted communications on electronic devices. . . . At the 
conclusion of [NCIS's inter iew with Staff Sergeant .] , NCl informed Staff 
Sergeant . that if he was hiding evidence for his fiiend Sgt KUNISHIGE that it 
would be in his be t interest to disclose that ooner rather than later. Eight days later . . 
. Staff Sergeant . unexpectedly anived at the NCIS building in 29 Palms, California 
with a paper bag containing several electronic devices, including the Macbook Pro 
laptop-the Subject Device. Staff Sergeant  ... told NCIS that they were Sgt 
KUNISHIGE's. Staff Sergeant . al o told NCIS that Sgt KUNISHIGE had asked 
him to hold on to these devices but that Staff Sergeant . no longer wanted to do so:· 
(Paragraphs 32-35); 
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( 13) "Many of the[] communications [in cases of sexual exploitation involving children] are 
done online via text messaging, social media applications or e-mail. ... Individuals 
who are invol ed in the sexual exploitation of minors/the solicitation of minors to 
produce chjld pornography are rarely able to completely destroy the electronic/digital 
correspondence, images, and videos exchanged between themselves and the minors 
the exploit. '· (Paragraphs 38.b. and 38.c. · and 

( 14) .. During the course of that relationship Sgt KUNISHIGE requested  take sexually 
e plicit photographs of herself and send them to him, which she did." (Paragraph 39). 

These facts establish that the accused communicated with . over various social media and 
electronic communications platfotu1s over an extended period of time. In addition to logging into his 
own multiple social media accounts he also logged int  social media accounts in order to 
conununicate with her. These facts also establish that the accused used internet-based, social media 
applications to trade sexually explicit photographs with  Evidence of this conduct and his general 
conununications with . could easily be expected to be found on his internet-capable MacBook 
computer that he had hidden with a friend. Fu1ther, it is absolutely critical to remember that all of this is 
taking place during a relationship that . has desctibed as overtly sexual and phy ically abusive, all 
while the accused is stationed at MCAGCC, Twentynine Palms and would likely heaviJy rely on 
electronic conununication with . to perpetuate this relationship. 

The fact that the accused told CIS he used his Apple iPhone 6 for some of his communications 
with . does not automatically mean all of the electronic conununications and photographs/videos 
described in the affidavit must have occurred over that iPhone and no other device. NClS is not 
required to just take the accused word for this. Even so, SSA  included that the accused stated 
that he u ed his iPhone to communicate with . in h.is affidavit to the federal magistrate; so the 
magistrate did have this infonnation to consider among the totality of the circumstances. Given the 
weeping time period. the regularity of electronic communications, and the accused 's specific conduct 

with regard to electronic devices, it is not even a rationale inference that he must have only used hi 
iPhone for all of the activity which was desc1ibed. It is more reasonable to believe he used e era I 
device during the multi-year time period described in the affidavit. lt is also more reasonable to 
conclude his frequent and complicated use of these platfonns would have been more easily 
accompli hed with a computer than a single mobile device. 

Even without the aforementioned reasonable inferences, the facts as presented to the federal 
magistrate clearly establish probable cause- which notably isn ' t e en a preponderance of the 
evidence-that the accused wa communicating and sharing photos/videos with  over internet
based social media applications and he owned a MacBook laptop during the relevant time pe1iod 
capable of and likely used to carry out this exact type of communication. Further this MacBook laptop 
was one that he was trying to hide at the time he was under investigation and had discussed whether 
deleted information from it could be recovered by law enforcement. Put simply, the accused very 
probably could have been conducting the digital part of his relationship with . using his intemet
capable, social media-capable MacBook laptop computer. This is probable cause. 

Finally, contrary to the defense 's claims and heavy reliance on United State v. Nieto, 76 M.J. 
I OJ (C.A.A.F. 2017), the probable cause in SSA  affidavi t is not based on a theory that the 
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accused must have backed up his iPhone on the MacBook computer. Instead probable cause was 
established for the MacBook itself as a stand-alone device likely used by the accused in the conunission 
of his alleged crimes based on the totality of the facts provided in the affidavit. The government has not 
argued and the affidavit does not claim that the accused only used his iPhone, but that iPhone was likely 
backed up on the Mac Book. This type of argument or statement is noticeably not included in SSA 

 affidavit, even though is it a common understanding that Apple products are usually linked 
together through the iCloud and data on one Apple device is usually automatically available on another 
Apple device owned by a common user, e.g. an App.le user"s iPhone, iPad and MacBook will all contain 
the same contacts iMessages iTunes bookmarks, videos Safari browser history etc . 76 The 
government intentionally chose to present the magistrate with probable cause for the MacBook as its 
own device and did not t1y to rely on a mere 'back-up'' from the accused 's iPhone. The defense·s 
argument here and reliance on Nieto is completely misplaced. 77 

d. Whether the August 2020 Search Pursuant to the Federal Search Wa1i-ant Was an Independent 
Source of the Evidence on the MacBook Laptop Such that It ls Untainted by Prior Unlawful 
Searches 

"Courts analyzing whether a search pursuant to a, arrant conducted after an illegal . earch wa 
genuinely derived from an 'independent source· must conduct a two-pronged inquiry. The first question 
is whether the police officer' decision to seek the wan-ant was prompted by infonnation he gathered 
during the prior illegal search. Second, a court must determine if infomrntion obtained during the illegal 
search was presented to the magistrate that affected his decision to issue the warrant. If the Government 
fails either of these tests. thee idence is inadmis ible:·78 

The govenunent has established, by a preponderance of the e idence, that the e idence obtained 
from the most recent search of the MacBook laptop pursuant to the federal search warrant has been 
obtained by mean sufficiently distinguishable from prior illegal earches to be purged of the taint from 
those searches. 

The original search of the MacBook laptop (the first search) which NCIS SA  conducted 
without any authorization, did not yield any evidence which could be said to have contributed to the 
government s decision or desire to pursue the federal search warrant or the probable cause which fo1med 
the basis for the federal search warrant. To the absolute contrary, that original illegal search in January 
2017 could have actualJy persuaded the government they did not need to search the computer again if 

76 [nv.  te tified to thi exact phenomenon at the Artic le 39(a) se ion on 16 June 2020 o the government wa 
clearly aware of it, but intentionally chose to not rely on it for its independent earch in Augu t 2020. 

77 Al o. of note any defen e reliance on United Stares"· Hoffi11a1111 i completely mi ·placed. Jn Hojfma1111 the accused wa 
convicted of driving around in his car trying to verbally entice young boy to gi ve him oral se . There was ab olutely no 
evidence on any digital device used by the accused in that case, thus CJS ' s search of the accused ' s computer for child 
pornography based on " intuitive links'· was not supported by probable cause and was unlawful. Unlike Hojfma1111, there i 
clear evidence of the accused 's use of digital/electronic de ices in thi s case. The logic of Hoffi11an11 does not apply because 
that case is factually distinct. 

1 U11ited States ,·. Stevenson 2009 C A LEXIS 445, *27 (N.M.C.C.A. December l 0, 2009) (citing Murray, 487 U.S. at 
542). 
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they did not finnly believe there was evidence on the computer. It i clear that even in January 2017. 
NCIS believed that it had probable cause to earch the MacBook and desire to do so . SA  
testified that before even attempting the ineffective earch. he belie ed he had probable cause and 
desired to search the MacBook. The only reason he didn ' t actually seek a formal CASS at that time wa 
due to bad ad ice from a trial counsel. This does not mean that SA  didn"t alwa s desire to 
search the accused's Mac Book; clearly he did. Then, the fact that NCIS did not find anything relevant 
in its irutial search, but still persisted in its effo11s in February 2020, is very compelling evidence. This 
show a clear intent by NCIS to search the MacBook completely independent of the information that 
they came across in February 2020 (the second search) that the defense now cJaims taints the August 
2020 search (the third search). This defense claim is just not borne out by the evidence. The Court fmds 
that NCIS was motivated by a genuine belief in probable cause and investigatory thoroughness rather 
than what they found during the second search. 79 In .  had the same probable cau e in 
February 2020 that he always had and this wasn ' t based on anything he knew was on the MacBook. 
Instead in February 2020, Inv.  reasonably believed that a more experienced DFE might be 
able to complete the search that was attempted back in 2017. This could not have been motivated by the 
ultimately illegally gained evidence on the MacBook. 

NCI S's persistence in trying to search the Mac Book laptop was in spite of the first and second 
illegal searches, not because of them. Likewise the probable cause the affiant provided to the 
magistrate judge was in spite of the first and second illegal searches not because of them. The fact that 

CJS found nothing during the first search and was nevertheless undeterred in its desire to conduct a 
more effective econd search of the MacBook laptop establishes that NCIS had a strong and enduring 
b lief there was e idence on the MacBook laptop b fore it ever conducted even the first search much 
less the second search. 8° CIS was seeking to sea rch the accused· s MacBook in January 2017 under a 
presumed but ineffective CASS and February 2020 under an actual but flawed CASS all while having 
no idea what exactly was on the accused's MacBook. Thi is clear evidence of intent not connected to 
the discovery of the unlawfully obtained evidence from the second search in February 2020. There is 
nothing to indicate that NCI ·s decision to seek the Augu t 2020 wa1Tant and/or search was prompted 
by the infonnation obtained during the two previous unlawful searches. 

79 The Court observed SA  (in per on). Inv.  (in per on), and SA  (telephonically) testify and 
pecifically finds each one to be credible on this point. The witne e · demeanor and the way they matter-of-factly an wered 

the question posed to them seemed completely credible and traightforward to the Court. The Court completely believed 
that these law enforcement officer alway de ired to earch the accu ed s MacBook long before they knew exactly what they 
would find on it. The Court al o completely believe that the e la enforcement officers always believed they had probable 
cause to search the accused's MacBook long before they knew exactly what the would find on it du ring the econd search in 
February 2020. 

80 See, e.g. , Peopl v. Domi11g11ez-Cas10r, 2020 Colo. App. LEXI 12. at **l 5 {'"[T]hat the detective would have pursued a 
warrant even absent the information gained by the unlawful search wa shown by the fact that he initially ought a warrant 
without such information."); Un ired Sta1es v. Garcia, 2020 CC A LEXJS I 07 (A.F.C. .A. 2020) (finding that the independent 
source doctrine applied to a second search authorization for the accused 's D A where the first search authorization arguably 
failed the probable cause requirement due to tl1e affiant 's misrepresentations; but the infirmitie in the fir t search 
authorization ··played no part in the investigation after the military judge granted Appellee's fir t motion to suppre . 
Consequently, the information in [the econd] affidavit that the Government relies on in support of the . econd authorization 
i not tainted , and lhe military j udge' finding 10 the contrary is clearly erroneous."). 
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The government s motivation to search the MacBook laptop was not the result of either the first 
illegal search or the second illegal search. Testimony at the Article 39(a) session on 3 September 2020 
established that agents believed they had probable cause to search the MacBook laptop as soon as they 
obtained it from Sgt  Their persistence after an unfrujtful first search demonstrated just how 
confident the NCIS agents were that the laptop contained evidence. The government has proven the first 
prong of the Murray test by a preponderance of the evidence. 1 

The affiant (SSA ) intentionally and explicitly kept all of the facts which establi hed 
probable cause in the affidavit for the federal search waiTant to things which were known prior to 19 
January 2017- the earliest date on which SA may have searched the MacBook laptop without 
legal authority. Given that the first search did not yield anything the affiant could have arguably 
provided infom1ation which was gathered after J 9 January 2017. 82 But cutting it off the way the affiant 
did helps conclusively establish that facts gathered after the illegal searches did not contribute to the 
probable cause for the August 2020 search. It is clear from ju t looking at the four comers of SSA 

 affidavit that there was no information obtained during the tv.10 prior unlawful searches that 
was presented to the magistrate that affected hjs decision to issue the warrant. Put simply, the federal 
magistrate was only presented with info1mation known to the government on or before 19 January 2017. 
This was 3 years before the February 2020 search where the government became aware of specifically 
what evidence was on the accused s MacBook. Cutting off the timeline this way necessa1ily precluded 
the magistrate from having access to infom1ation obtained during the two prior unlawful searche . This 
was a very p1udent, fair, and conservative approach taken by the goverrunent. Thus the government has 
pro en the econd prong of the Murray test by a preponderance of the evidence. 

The fact that the government did not pur ue a search warrai1t for the HP laptop or the external 
hard dri e after those de ices were also illegally searched doe not provide a basis for suppressing the 
independent evidence obtained from the MacBook laptop and is, frankly irrelevant. 83 Put simply, with 
respect to the independent source doctrine and whether other, different devices were subsequently 

1 Of note, the Court's initial suppression ofthe evidence found on the accused· MacBook laptop due to a lack of probable 
cau e in the February 2020 affidavit by Inv. could very well have purred the government to seek out another way 
to have thi. same evidence found admis. ible. Of cour e rhi i alway going to be the ca e when evidence is suppressed. 
Said another way. if the evidence had not have been . uppressed there would be no need to eek an independent . ource. This 
cenario i not a Fourth Amendment problem becau e it i not actually relevant to the independent source doctrine. '" [W]hile 

the uppre sion order prompted the investigator to eek a warrant, the objective of a oiding the con equences of that order 
doe. not equate to an improper motive ari~ing from the fruits of the unlawful search.' Thi is true because a court's 
detennination that a earch wa unlawful is di ·tinct from the information obtained during that earch . The independent 
ource doctrine require independence from only the latter." Do111ing11ez-Castor, 2020 Colo. App. LEXlS 12 at **18-19 

(internal citation omitted). See also United Stares v. Hanhardt , 155 F.Supp. 2d 840, 852 (N.D. Ill. 2001) (concluding that 
responding to a suppression ruling "L a valid reason 10 seek a warrant, and is not ba ed on anything learned from the 
[unlawful] search" . 

2 Appropriately, the affiant did inform the magistrate judge that the initial search of the MacBook laptop in January 2017 did 
not yield any relevant evidence. Had the affiant not told 1he magistrate judge thi , he could have been accused of omitting 
information which could tend to diminish probable cause. 

83 See, e.g., Dominguez-Castor, 2020 Colo. App. LEXIS 12 at ** 19 (stating that "a law enforcement officer's decision not to 
conduct a earch does not rai e Fourth Amendment concerns, regard le of its motive. The relevant question was whether the 
detective's deci ·ion to seek the econd warrant to search the phone was prompted by illegally obtained evidence.'') 
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searched, it does not matter what NCIS chose not to do· what matters is what they chose to do. It is 
apparent that the government wished to obtain authorization to search the MacBook laptop prior to the 
two illegal searches of that device. The fact that infonnation gathered during the unlawful searches of 
the HP laptop and the external hard drive may have con inced the government that it should not seek 
authorization to search those devices again does not mean the government lacked motivation to search 
the MacBook laptop until it had conducted the February 2020 ilJegal search of the MacBook laptop. Ln 
addition to acknowledging this logical fallacy, it is important to note that, if NCTS agents ousted the 
results of their searches of the HP laptop and the external hard drive, they would have been precluded 
from telling a magistrate judge they belie ed probable cause existed to search those devices again. 

Finally using the same digital forensic examiner who conducted the second illegal search did not 
make the August 2020 search dependent on that earlier search. NCIS took intentional step to make sure 
the second illegal earch did not influence DFE  search of the MacBook laptop which he 
conducted pursuant to the federal search watTant. lnv.  instructed DFE  to search the 
MacBook laptop as if it was a completely new ( or initial) search with no information from before and 
that is how DFE  searched it. DFE  did not remember any of the specifics of his February 2020 
search of the MacBook laptop; and this makes sense because he conducts "several" forensic exam per 
week on different device and approximately 6 months had passed since the Febmary 2020 search of the 
MacBook. DFE  searched the MacBook laptop as if it was a completely new search. He did not 
rely on any infomrntion from the prior search. He did not look at any prior mate1ials or notes. For the 
August 2020 search, DFE  only considered the federal search warrant and the NCTS RO ls pre-dating 
19 January 2017 . After this consideration, he examined the MacBook laptop in the exact same manner 
that he would have examined any MacBook laptop at that time. DFE  efforts to conduct the search 
as ifhe had never searched the device before were sufficient to maintain the independence of the August 
2020 search. 84 

e. Good Faith, MRE 311 (a)(.,), and the Exclusiona1y Rule 

Even if probable cause was lacking the Court find that the good faith exception applies. The 
Court finds that the search was conducted pursuant to a federal search warrant. CIS "had an 
objectively reasonable belief that [the federal magistrate judge] had a ' substantial basis ' for detennining 
the exi tence of probable cause:· 8 The officials seeking and executing the authorization reasonably and 
with good faith relied on the issuance of the authorization.86 Multiple NCIS Investigators- SA  
Inv. . SSA  and DFE - throughout this process ha e reasonably believed that 
probable cause exists to search the accused·s MacBook laptop· so it is no wonder that they also 
rea onabl belie ed and relied on the magistrate's finding of probable cause. This is the only logical 
and objectively reasonable conclusion for these investigators with re pect to their view of what the 
magistrate authorized. SSA drafted a clear 17-page affidavit with direct and substantial 
information about the accused·s use of social media and electronic communications platforms ith a 
child who he was having a sexual relationship with . SSA  presented this 17-page affidavit to a 
neutral magistrate who detennined there was probable cause. There was nothing to indicate to SSA 

84 See Finding of Fact "ttt" at 14, supra. 

85 Perkins. 78 M.J. at 387. 

R6 See MRE 3 I l(c)(3). 
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 DFE  or any other NCIS agents that they did not have lawful authority to search the 
MacBook laptop. This is the definition of good faith. 

Finally, I do not believe uppression of this evidence ould result in "appreciable deterrence of 
future unlawful searches or seizures·' or that "the benefits of such deterrence [if any] outweigh the co ts 
to the justice system.'' 7 The original taint had nothing to do with an illegal seizure or some other taint 
which ould be difficult to purge. The computer came into the government 's possession lawfully. The 
first search in January 2017 was negligently conducted in the absence of a wan-ant because an agent 
affinnatively reached out to a prosecutor for advice and the prosecutor gave the agent surprisingly bad 
advice. Nevertheless, that original search did not yield anything at all which could have gi en rise to 
any later search. To the contrary that original illegal search could have actually persuaded the 
go emment that they did not need to search the computer again if they did not actually already have 
probable cause to believe there was evidence on the computer. Howe er they did, in fact, always have 
probable cause· it had just not been articulated properly yet. The second illegal search was the re ult of 
an insufficient affidavit. But, on that occasion, law enforcement did actually get a sear h autbmization 
and rely on it. This i what we want law enforcement officers to be doing albeit doing it more 
thoroughly than was done in February 2020. There is no need to continue to punish law enforcement in 
this scenario· the lesson has been learned and CIS has actually demonstrated that they now know the 
proper way to put together a search authorization for a digital device in a serious ca e. NC1S has clearly 
demonstrated that they have learned the importance of attention to detail and articulating clear probable 
cau e connected to the actual device in question. Suppression of the evidence obtained from the second 
unlawful earch was appropriate because it wa worth demanding that law enforcement do things the 
right way. But that was the only lesson the suppre sion of the evidence was intended to teach them in 
this case and that lesson has cleru'ly been learned. The Cou11' initial suppression ruling was analogous 
to awarding damages in a ci ii case but there was no justification to award punitive damages (i.e., 
permanent uppre sion no matter what the government might do to remedy the prior wrongdoings) . 

There is a strong preference in the law for searche backed up by written search authorization 
The govenunent has finally achjeved that in this case. The Court is not oncemed that denying the 
motion to suppress and admitting the evidence thi time around will encourage bad conduct on behalf of 
the government. There is no rea onable possibility that law enforcement officers will understand denia l 
of the motion to suppress to mean it is a good idea to submit an iI1Sufficient affidavit in support of a 
search warrant in the bop es a magistrate will issue the waiTant and then, if they fmd good evidence 
pur uant to that unlawfully issued search warrant they should carefully craft a sufficient affidavit get 
another search wan-ant from a different magistrate, and then repeat the search. With nothing to deter, 
necessa1ily the detetTence of future unlawful searches is not appreciable. 

Even assuming that there could be some negligible dete1Tence in future cases the benefits of 
such deterrence do not outweigh the costs to the justice system. The evidence found on the accused ' s 
MacBook laptop includes conununications between the accused and . as well as photos and videos 
which constitute child pornography and could erve as direct evidence of several charged crimes. This 
evidence has high probative value. Suppression of this evidence is not warranted when weighed against 
the small return in dete1Tent effect. 

7 MRE 3 l l (a)(3). 
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The government' s pursuit of evidence on the MacBook laptop has been terribly inefficient, but 
there is no compelling reason to continue to punish the government and impose severe costs on the 
justice system when the government has finally gotten it right and has proven that the evidence obtained 
from the August 2020 search of the MacBook laptop has come from a source which was independent of 
the first two illegal searches of that computer. Just as it is important for the Court to clearly 
communicate when the government's conduct has been improper, it is also important for the Court to 
affirm proper conduct and clearly to communicate to law enforcement how investigations should be 
conducted in accordance with the law. 

5. Conclusions of Law. 

a. NCIS 's seizure of the MacBook laptop from Sgt  was lawful and NCIS has lawfully held 
that evidence since receiving it from Sgt  in January 2017. 

b. The affiant for the federal search warrant did not omit any mate1ial information from his 
affidavit in support of the search warrant. To the extent he did omit any information, such 
omissions were not done with reckless disregard for the truth and they were not material to the 
magistrate judge ' s determination of probable cause. Even if each piece of information the 
defense contends the affiant omitted from the affidavit had been included, the Court finds the 
federal magistrate judge would have still issued the search wanant. 

c. The U.S. Magistrate Judge was presented with sufficient probable cause to issue the federal 
search warrant. Numerous individual facts and the facts as a whole established probable cause to 
believe the MacBook laptop contained evidence of crimes; contraband, fruits of crimes, and 
other items illegally possessed; and prope1ty designed for use, intended for use. or used in 
commining crimes, namely Sexual Exploitation of a Minor; Certain Activities Pe,taining to 
Images of Minors Engaged in Sexually Explicit Conduct and Child Pornography; Enticement of 
a Minor; and Rape and Sexual Assault of a Child, in v iolation of Title 18. United States Code, 
Sections 2251, 2252, 2252A, and 2422(b), and Article 120b, Uniform Code of Military Justice. 

d. The August 2020 search pursuant to the federal search warrant was an independent source of the 
evidence on the MacBook laptop such that it is untainted by the prior unlawful searches. The 
probable cause which formed the basis for the search warrant was independently collected before 
either of the prior two illegal searches and the government's decision to pursue the search 
waiTant was not the result of either of the prior two illegal searches. 

6 . Ruling. The Goverrunent Motion in limine (AE LVI1 (57)) is hereby GRANTED. The Defense 
Response to Government Motion in Limine & Defense Motion to Suppress (AE LVIII (58)) is hereby 
DENIED. The evidence found on the accused ' s MacBook laptop in August 2020 will be admissible to 
the extent othe,wise admissible pursuant to the MREs. 

So ordered this 5th day of October. 2020. 

-\~ 
Lieutenant Colonel, U.S . Marine Corps 
Military Judge 
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UNITED STATES 

V. 

NA VY-MARINE CORPS TRIAL JUDICIARY 
WESTERN JUDICIAL CIRCUIT 
GENERAL COURT-MARTIAL 

FINDINGS OFF ACT, CONCLUSIONS OJ< LA w, 
AND RULING 

DEXTER K. KUNISHIGE 
SERGEANT 

) 
) 
) 
) 

) 
) 
) 
) 
) 
) 

(DEFENSE MOTION FOR POST-TRIAL 

ARTICLE 39(a) SESSION AND MISTRIAL As 

TO POST-FINDINGS PROCEEDINGS) 

U.S . MARINE CORPS 
30 December 2020 

1. Statement of the Case. On 4 December 2020, the defense moved this Com1, in Appellate Exhibit 
(AE) CXLVfll (148), pursuant to Rule for Comis-Martial (RCM) 915 and 1104, to direct a post-trial 
Article 39(a), UCMJ, session and declare a mistrial as to the proceedings after findings. 1 The defense 
alleges the government committed a discovery violation by failing to disclose and provide to the defense 
a ·'delivery agreement'' between the accused's commanding officer and the Clark County DistTict 
Attorney's Office in Las Vegas, Nevada, and that such violation " prevented the defense from presenting 
relevant facts to the Court, resulting in instructions on sentencing that improperly prejudiced [the 
accused.]"2 The defense ' s written filing indicates the defense counsel would like to present oral 
argwnent, but there is no indication of an intent to present any additional evidence besides the 
documentary evidence the defense has already submitted. 

On 11 December 2020, the government filed a written response {AE CXLIX (] 49)), which requests the 
Court deny the defense motion in full . The government argues it did not commit a discovery violation 
and the circumstances surrounding the delivery agreement should not change the Court ' s determination 
that the accused 's prosecution in the State of Nevada was a collateral matter for purposes of sentencing. 
The government asserts the Court's instructions on sentencing were proper and should not result in a 
mistrial as to the post-findings proceedings. The government indicates that it does not wish to present 
oral argument or additional evidence. 

The burden of proof is on the accused, by a preponderance of the evidence, to establish any factual issue 
the resolution of which is necessary to decide the motion. 3 

1 See AE CXL VIII at 1. The defense originally filed its motion on 24 November 2020 by sending an email directly to the 
military judge with a motion attached. On 3 December 2020, the defense tiled an amended version of its motion to correct 
errors and supplement the argument which appeared in its original tiling. The defense also did this via email. Because the 
second filing included a color-coded system to alert the Court to what content in the second filing was new or changed from 
the original filing, the Court directed the defense to file a clean, final version which would replace both of the earlier filings 
and would be the defense' s final and complete filing on the matter. The defense complied and submitted AE CXLVlll on 4 
December 2020. 

3 RCM 905(c) (2019 ed.). All charges in this case were referred after I January 2019 . Therefore, all references to the Rules 
for Courts-Martial and/or the Military Rules of Evidence in this ruling are to the 2019 edition of the Manual for Courts
Martial unless otherwise stated. See generally Executive Order 13825, March 1, 2018 stating that MJA 16 articles, rules, and 
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2. Findings of Fact. In reaching my findings of fact and conclusions of law, I ha e considered alJ legal 
and competent evidence presented by the parties reasonable inferences to be drawn from the evidence, 
allied papers and documents and have resolved all issues of credibility. In doing so, I make the 
following findings of fact by a preponderance of the evidence: 

a. The accused was charged with violation of a lawful order rape of an adult woman; rape of a 
child; sexual assault of a child; sexual abuse of a child; aggravated assault; receiving, possessing. 
viewing and soliciting the production/distribution of child pornography; obstructing justi e; and 
adultery in violation of Articles 92, 120, 120b 128 and 134, UCMJ. 

b. The general court-mai1ial con ening authority for this case is the Commanding General 1st 
Marine Division. 

c. The accused i assigned to Headquarters Battalion I st Marine Divi ion. Hi commanding 
officer is Colonel

d. On 8 July 2020, prosecutor in Clark County, Nevada, filed a criminal complaint charging the 
accused with several criminal offenses under Nevada law. On the same date, an arrest warrant 
issued for the accused's arrest based on the charges in the criminal complaint. The charges 
contained in the Nevada criminal complaint tern from the same facts and offenses that were 
referred to this coui1-maJ1iaL 

e. The accused and his counsel in the court-martiaJ were notified of the charge in Nevada. The 
government disclosed the Nevada criminal complaint and the Nevada arrest wairnnt to the 
defen e in a timely manner before trial. Further, the trial counsel di closed the entir La egas 
law enforcement file to the defense in a timely manner before trial. The trial counsel per onally 
traveled to La Vegas, Nevada to ensure that they had a complete copy of the Las Vegas Metro 
Police Depai1ment (LVMPD) file to discfose to the defense. The defense had the contact 
information of all Las Vegas law enforcement officers involved in the Nevada investigation into 
the accused. Finally, the trial counsel, the defense counsel, and the Clark County Deputy District 
Attorney had telephonic di cussions about the accused's prosecution b the tate of evada prior 
to this trial. These telephonic discussions were willingly pa11icipated in by the defense in an 
attempt to negotiate a pretrial agreement that would dispose of the accused s military charge and 
his civilian charge in one agreement/disposition. These telephonic discussions included 
Nevada's stated desire to potential ly prosecute the accused or at lea t be a part of the ultimate 
disposition, up to and including extradition of the accused to Nevada. 

f. On 4 August 2020, the defense submitted a written request for specific discovery, including 
''[a]ny correspondence related to Sergeant Kunishige between any Department of Defense 
components and employees of the State of Nevada. This request includes, but is not limited to, 
any discu sions as to jurisdiction over Sergeant Kunishige, coordination of prosecution, shaiing 
of evidence, or discussions of immunity for witnesses:· 

procedure apply to all ca e referred on or after 1 January 20 I 9 except as specifically provided otherwise. There are no 
exception that apply to the rule cited in this motion. Therefore, the RCMs in effect on I January 2019 control th i. issue. 
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g. On 14 August 2020, the government responded to the defense discovery request by stating, 
" [t]he Government will provide any correspondence between the Government and Nevada law 
enforcement agencies which are relevant and necessary in the instant case." 

h. Before the uial in this case started, trial counsel informed the Staff Judge Advocate, !st Marine 
Division, about Clark County Nevada's interest in prosecuting the accused following the 
resolution of this court-martial. 

i. Trial on all charges pending at this court-martial conunenced before a court composed of 
members with enlisted representation on 8 October 2020 and continued through 16 October 
2020. 

J During the week of 12 to 16 October 2020, Major  (Deputy Staff Judge 
Advocate, I st Marine Division) and Captain (Assistant Staff Judge Advocate, Isl 
Marine Division) researched the requirements for a delivery agreement, which would make the 
accused available for prosecution on the pending charges in Nevada after this court-martial 
concluded. In addition to research, members of the Office of the Staff Judge Advocate (OSJA), 
1st Marine Division, communicated with Ms.  a Chief Deputy District Attorney in 
the Clark County District Attorney"s Office in Las Vegas, Nevada, regarding such an agreement. 

k. Following the research and coordination with the Clark County District Attorney's Office, 
Captain  drafted a delivery agreement. Lieutenant Colonel  (Staff 
Judge Advocate, 1st Marine Division) reviewed the document and then met with Colonel  

 (Commanding Officer Headquarters Battalion, 1st Marine Division) on 16 October 2020. 
Colonel  and Lieutenant Colonel  discussed the delivery agreement and 
Colonel  signed the delivery agreement on 16 October 2020. 

I. Lieutenant Colonel provided the delivery agreement bearing Colonel  
signature to Captain on 16 October 2020. 

m. The proposed delivery agreement stated, ·'following adjudication of United tates v. Sergeant 
Dexter K. Kunishige, U.S. Marine Corps, . .. [the accused] will be extradited to the State of 
Nevada, without expense to him or the United States. to be tried in the case of The State of 
Nevada v. Dexter Kurt Kalani Kunishige ... . " The proposed delivery agreement said the 
accused "wi ll be returned to this command. or to such place as appropriate military authorities 
shall designate, ... delivered immediately upon dismissal of the charges or completion of The 
State of Nevada v. Dexter Kurt Kalani Kunishige . .. in the event he is acquined, or immediately 
upon satisfying the sentence of the Eighth Judicial District Cowt, Clark County, Nevada, in the 
event he is convicted and a sentence imposed, or upon disposition of the case, provided that the 
Depa11ment of the Navy shall then desire his return:· 

n. Late in the evening on Friday, 16 October 2020, the members convicted the accused of one 
specification of sexual abuse of a child; one specification of rape of a child; two specifications of 
sexual assault of a child; one specification of receipt, possession, and viewing of child 
pornography; one specification of soliciting another to produce and distribute child pornography; 
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one specification of failing to obey a lawful order; one specification of obstmcting justice; and 
one specification of adultery. The members acquitted the accused of the remaining charges and 
specifications. 

o. Presentencing proceedings commenced before the members on the morning of Saturday, 1 7 
October 2020. 

p. During presentencing proceedings, the accused made an unswom statement. The accused said , in 
pe1tinent prut: 

Because 1 am being prosecuted for the exact same charges in Clark County, 
Nevada, I am in a position where l cannot tell you all the things I would like to 
tell you regru-ding the remorse other than, to say that, I am sorry for the pain that I 
have caused people, for the pain I have caused anyone. I am truly sorry. 

The obstacles will be difficult: sex offender registration, a felony conviction, the 
type of conviction, and the pending of other charges and I'm sure there ' s going to 
be more difficulties that ruise in the future. But J am committed to working hard 
and toward my goal of being a better person. A person that anybody can be proud 
of in the future. 

q. During an Article 39(a) session conducted after the defense rested its sentencing case, the Court 
addressed collateral consequences and other potentially inadmissible matters in the accused ' s 
unswom statement. The government and the defense agreed that sex offender registration is a 
collateral consequence, and that the Court should instruct the members to disregard the accused s 
comments about sex offender registration du1ing their deliberations on sentence. However, the 
parties disagreed about whether the accused 's pending state prosecution in Nevada was 
collateral. The government argued it was; the defense argued it was not. 

r. During oral argument on this issue, when trying to persuade the Court of the certainty of the 
Nevada state prosecution, the defense stated: ·'J mean, we even talked about extradition in the 
case already."4 

s. After receiving oral argument from both paities, the Cowt ultimately concluded it would include 
the Nevada state prosecution in the standard "collateral consequences" instruction, along with 
sex offender registration. The Court did, however, authorize the defense to argue the accused 
was not able to be as remorseful as he would like to be because of his pending case in Nevada. 
The Court also ordered the government, ' 'you are not allowed to argue that the accused did not 
apologize or did not show remorse.'' 

4 Although this was a reference to the telephonic conversations between the trial counsel, the defense counsel . and the Clark 
County Deputy District Attorney, the defense counsel had al so affirmati vely and specifically brought the issue of extradition 
to the government 's attention prior to the telephonic conversations. rn an email dated 28 August 2020, the accused's civilian 
defense counsel emailed the trial counsel stating, "Any thoughts to supporting releasing [the accused] to NV for prosecution 
with an adsep waiver? . . . We do it post indictment with an agreement to waive extradition." 
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t. The members sentenced the accused to be dishonorably discharged, to be confined for a period 
of 30 years, to forfeit all pay and allowances, and to be reduced to the grade of E-1 . 

u. The defense received the Statement of Trial Results (STR) on 17 October 2020. 

v. On Monday, 19 October 2020, Captain sent the partially-executed delivery agreement 
to Ms.  for her review and signature on behalf of the Clark County District Attorney' s 
Office. The trial counsels were Cc 'ed on the email from Captain to Ms. The 
defense has provided no evidence the trial counsels were aware of the delivery agreement before 
Captain email to Ms. on 19 October 2020. 

w. Ms. signed and returned the delivery agreement to the OSJA, I st Marine Division on 
Wednesday, 21 October 2020. 

x. The government provided the fully-executed delivery agreement to the defense on 5 November 
2020. 

y. The defense first requested clemency on 27 October 2020. In the request, and before receiving 
the fully-executed delivery agreement, the defense stated, "Sergeant Kunishige is currently 
pending transfer to the State of Nevada where he will stand trial for the exact same offenses to 
which he has been already charged and tried in federal court.'· 

z. Approximately three weeks after receiving the fully-executed delivery agreement, the defense 
submitted a new clemency request to the convening authority on 24 November 2020. 

aa . On 1 December 2020, Captain acting in his capacity as Assistant SJA, 1st Marine 
Division, replied to the defense that, ·'although untimely, the CG will still give full weight and 
consideration to the Defense ' s supplemental clemency request.·· 

3. Applicable Principles of Law. 

a. Discovery 

( 1) After service of charges, upon request of the defense, the government shall permit the 
defense to inspect any books, papers, documents, data, photographs, tangible objects, 
buildings, or places, or copies of portions of these items, if the item is within the 
possession, custody, or control of military authorities and the item is relevant to defense 
preparation. 5 

(2) The trial counsel shall, as soon as practicable, disclose to the defense the existence of 
evidence known to trial counsel which reasonably tends to-

5 RCM 70J(a)(2)(A)(i). 

(A) Negate the guilt of the accused of an offense charged; 
(B) Reduce the degree of guilt of an accused of an offense charged; 
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(C) Reduce the punishment; or 
(D) Adversely affect the credibility of any prosecution witness or evidence. 6 

(3) "The suppression by the prosecution of evidence favorable to an accused upon request 
violates due process where the evidence is mate1ial either to guilt or to punishment, 
irrespective of the good faith or the bad faith of the prosecution." 7 

(4) Evidence is "material .. when there is a reasonable probability that, had the evidence been 
disclosed, the result of the proceeding would have been different. 8 A '·reasonable 
probability" of a different result is one in which the suppressed evidence " undermines 
confidence in the outcome of the trial.''9 

(5) The obligation may exist even without a specific defense request if the evidence is of 
obvious substantial value to the defense. 10 

(6) u: before or during a court-martial, a party discovers additional evidence or material 
previously requested or required to be produced, which is subject to discovery or 
inspection, that party shall promptly notify the other pru1y or the miJitary judge of the 
existence of the additional evidence or material. 11 

(7) In general, t1ial counsel should exercise due diligence and good faith in learning about 
any evidence favorable to the defense known to others acting on the government's behalf 
in the case, including military, other governmental, and civilian law enforcement 
authorities. 12 

(8) Trial counsel are encouraged to advise military authorities or other governmental 
agencies involved in the case of their continuing duty to identify, preserve, and disclose 
to the trial counsel any info1mation which must be disclosed pursuant to RCM 701 . 13 

b. Unsworn Statements 

6 RCM 701(a)(6). 

1 Bradv v. Maryland, 373 U.S. 83, 87 (1963). 

8 Cone v. Bell, 556 U.S. 449 469- 70 (2009). 

9 Kyles v. Whirley, 514 U.S. 419, 434 (1995). 

10 United States v. Agurs, 427 U.S. 97, 110 (1976) . 

11 RCM 70l(d). 

12 See RCM 701(a)(6), Discussion. 

13 See RCM 70 l(d), Discussion. 
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(1) During pre-sentencing proceedings, "(t]he accused may testify, make an unsworn 
statement, or both in extenuation, in mitigation, to rebut matters presented by the 
prosecution, or to rebut statements of fact contained in any crime victim's sworn or 
unsworn statement, whether or not the accused testified prior to findings." 14 

(2) If the accused elects to make an unsworn statement, the accused "may not be cross
examined by trial counsel upon it or examined upon it by the court-martial. The 
prosecution may, however, rebut any statements of facts therein. The unswom statement 
may be oral, written, or both, and may be made by the accused, by counsel, or both.'' 15 

(3) "An unsworn statement ordinarily should not include what is properly argument, but 
inclusion of such matter by the accused when personally making an oral statement 
normally should not be grounds for stopping the statement.'' 16 

(4) The ·'accused s right to make an unsworn statement 'is a valuable right .. . [that has] long 
been recognized by military custom' and that has been 'generally considered 
unrestricted.' · 17 Despite this general rule against restriction, the accused 's right to make 
an unswom statement is "'not wholly unrestricted.' ' 18 

c. Collateral Consequences and Collateral Matters 

(1) "A collateral consequence is '[a] penalty for committing a crime, in addition to the 
penalties included in the criminal sentence."' 19 A collateral matter is a separate matter, 
which is otherwise inadmissible and not relevant as extenuation, mitigation, or rebuttal.20 

In other words, collateral matters are those matters th.at are "separate and distinct from 
the court-martial process. '21 While collateral consequences are those that are not the 

l-l RCM I 001 (d)(2)(A). 

15 RCM 100l(d)(2)(C). 

t6 RCM 1001(d)(2)(C), Discussion. 

17 United States v. Grill, 48 M.J. 131 , 132 (C.A.A,F. 1998) (quoting United States v. Rosato, 32 M.J. 93, 96 (C.M.A. 1991 )). 

18· Grill, 48 M.J. at 132 (emphasis added). 

19 United States v. Talkington, 73 M.J. 212,215 (C.A.A.F. 2014) (quoting United States v. Miller, 63 M.J. 452, 457 (C.A.A.F. 
2006)). 

20 See United States v. Tschip, 58 M.J. 275, 277 (C.A.A.F. 2003) ("This is what we call a collateral matter."); United States v. 
Barrier, 61 M.J. 482, 486 (C.A.A.F. 2005) ("Appellant presented comparative sentencing information, wh ich was not 
relevant as extenuation, mitigation, or rebuttal"). 

21 United States v. Yebba, 2019 CCA LEXJS 338, *11 (A.F.C.C.A. 2019). 
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"direct and proximate consequence of the sentence,"22 collateral matters are those where 
there is no causal relationship between either the sentence or the conviction.23 

(2) "The general rule concerning collateral consequences is that ' courts-martial [are] to 
concern themselves with the appropriateness of a particular sentence for an accused and 
his offense, without regard to the collateral administrative effects of the penalty under 
consideration. ' "' 24 'The collateral consequences of a court-martial do not constitute 
R.C.M. l 00 I material, and while they may be referenced in an unswom statement . .. 
they should not be considered for sentencing."25 Collateral matters are similarly 
inadmissible and irrelevant to sentencing. 26 Like collateral consequences, collateral 
matters may only be presented in an unswom statement or, in some instances, may be 
precluded altogether. 27 

(3) Collateral consequences and collateral matters include, but are not limited to: the results 
of other criminal cases, 28 sex offender registration, 29 administrative separation, 30 military 

22 See United States v. Griffin , 25 M.J . 423, 424 (C.M.A. 1988) (holding that for those accused who are retirement eligible, 
the impact of a punitive discharge on retirement benefits "can only be a direct and proximate consequence of the sentence" ); 
see also United States v. Greaves, 46 M.J. 133, I 39 (C.A.A.F. 1997) (holding that "where a servicemember is perilously 
close to retirement . .. a general collateral-consequences instruction disregarding the effects of a punitive discharge on 
retirement will not suffice"). 

23 See Tschip, 58 M.J . at 277; Barrier, 61 M.J . at 486; Yebba , 2019 CCA LEXIS at *11 . 

"4 Ta /kingto11 , 73 M.J. at 215 (quoting United States v. Griffin , 25 M.J . 423 , 424 (C.M.A. 1988)). 

25 Tal/...---i11gto11, 73 M.J. at 2 I 5. 

26 See Barrier, 6 I M.J. at 486 (holding that the rule preventing members from using comparati ve sentences in their 
deliberations" . . . keep[s] courts-martial from being engrossed in collateral issues and recognizes the UCMJ's emphasis on 
individualized consideration of punishment"). 

27 See id. ("In different circumstances, a military judge might appropriately preclude the introduction of information that in 
context is outside the scope ofR.C.M. 1001 , if the military judge detennines that an instruction would not suffice to place the 
statement in proper context for the members."). 

28 See id. See also Grill, 48 M.J. at 133 (holding that the military judge committed prejudicial error when he denied the 
accused the ability to reference the civi lian court sentences of his civilian coconspirators during his unsworn statement, 
because properly instructed court-martial panels can place unswom statements in the proper context). 

29 See Talkington , 73 M.J . at 216. 

30 See Tschip, 58 M.J . at 277 . See also United States v. Frick, 2016 CCA LEXIS 35, *2- 3 (A.F.C.C.A. 2016). 
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protective orders, 31 recoupment of administrative overpayments, 32 repayment of service 
academy tuition 33 eligibility for federal student loans, 34 and deportation. 35 

(4) In the event the accused references otherwise inadmissible collateral consequences or 
collateral matters in his unsworn statement, the military judge has ·'broad authority to 
give instructions on the 'meaning and effect' of the ... statement, both to ensure that the 
members place such a statement ' in the proper context' and ' to provide an appropriate 
focus for the members' attention on sentencing. ' '' 36 Pursuant to this broad authority, the 
military judge may instruct the members to disregard any reference to a collateral matter 
or consequence in an accused' s unswom statement when determining an appropriate 
sentence. 37 

d. Mistrials 

(1) The military judge may as a matter of discretion, declare a mistiial when such action is 
manifestly necessary in the interest of justice because of circumstances arising during the 
proceedings which cast substantial doubt upon the fairness of the proceedings. 38 

(2) A mistrial may be declared as to the entire proceedings or as to only the proceedings after 
findings. 39 

(3) The power to grant a mistrial should be used with great caution, under urgent 
circumstances, and for plain and obvious reasons. 40 

(4) "Declaration of a mistrial is a drastic remedy, and such relief will be granted only to 
prevent manifest injustice against the accused. It is appropriate onJy whenever 

31 See United States v. Goodell, 78 M.J. 585, 590 (C.G.C.C.A. 2018). 

32 See Yebba, 2019 CCA LEXIS at * I 0- 1 l. 

33 See United States v. Walton , 2020 CCA LEXIS 365, at *10 (A.F.C.C.A. 2020). 

34 See id. 

35 See United States v. Quezada, 2020 CCA LEXIS 378, at *17- 18 (N.M.C.C.A. 2020); United St.ates \1. Wasson , 2020 CCA 
LEXIS 152, at *39 (A.F.C.C.A. 2020) . 

.16 Tsc:hip, 58 M.J. at 276 (quoting Grill, 48 M.J. at 133). 

37 Quezada, 2020 CCALEXIS at *13 (quoting Talkington, 73 M.J. at 213). 

38 RCM 915(a). 

39 Id. 

40 RCM 9 15(a), Discussion. 
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circumstances arise that cast substantia] doubt upon the fairness or impartiality of the 
trial. '41 

(5) A mistrial is an ··unusual and disfavored remedy."42 

(6) A military judge has ' 'considerable latitude in determining when to grant a mistrial:'43 

(7) Appellate courts should not reverse a military judge's decision as to whether to grant a 
mistrial absent c1ear evidence of abuse of discretion.44 

e. Post-trial Motions and Article 39(a) Sessions 

( l) A post-trial motion for a mistrial based on a legal deficiency in the sentencing 
instructions must be filed not later than 14 days after defense counsel receives the 
Statement of Trial Results. For good cause, the military judge may extend the time to 
submit such matters, but not by more than an additional 30 days. 45 

(2) Upon motion of either party the military judge may direct a post-trial Article 39(a) 
session at any time before the entry of judgment under R.C.M. 1111 and, when 
necessary, after a case has been returned to the military judge by a higher court.46 

(3) The purpose of a post-trial Article 39(a) session is to inquire into, and, when appropriate, 
to resolve any matter that arises after trial that substantially affects the legal sufficiency 
of any findings of guilty or the sentence. 4 7 

(4) Whether to grant an A.l1icle 39{a) session to resolve a motion is a matter within the sole 
discretion of the military judge. 48 

4. Analysis. 

41 United States v. Dancy, 38 M .J. 1, 6 (C.M .A.1993) (citations and internal quotes omitted). 

42 United Srates v. Short, 77 M.J. 148, 150 (C.A.A.F. 2018) . 

43 United States v. Seward, 49 M.J. 369, 371 (C.A.A.F. 201 7). 

44 See Dancy, 38 M.J. at 6; United States v. Rushatz, 31 M.J. 450 (C.M.A.1990). 

45 RCM 11 04(b )(2)(A). 

46 RCM I 104(a)(l). 

47 RCM 1104(a)(2). 

48 Compare RCM 905(h) (2016 ed.) and RCM 905(h) (2019 ed.); see also Manual for Courts-Martial (2019 ed.), Analysis of 
the Rules for Courts-M artial for RCM 905(h), p.A 15-14 (''R.C.M. 905(h) is amended and authorizes the military j udge to 
exercise his or her discretion to detennine whether an Article 39(a) session is necessary for the resolution of a motion."). 
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a. Timeliness of the Defense Motion 

As the defense concedes, its motion was filed outside the presc1ibed 14-day window for post
trial motions of this kind. 49 The defense submits that good cause exists to extend the time for filing this 
post-trial motion because the basis for the motion was not known to the defense until 5 November 
2020-the date the government disclosed the delivery agreement to the defense. The Court agrees and 
finds that good cause existed to extend the time for filing through 24 November 2020, which is within 
the additional 30 days provided by RCM 1104(b )(2)(A). 50 

Although the defense submitted an amended version of its motion on 3 December 2020 and then, 
at the Court's direction, filed a final version on 4 December 2020, the Court will consider 24 November 
2020 to be the date the defense filed its motion for purposes of calculating whether it was timely under 
RCM 1104. 51 The defense motion was timely filed . 

b. Whether the Government Committed a Discovery Violation 

The defense argues the delivery agreement was relevant to the preparation of the defense and 
would have reasonably tended to reduce the accused 's punishment. The defense's rationale for this is, 
apparently, that the discovery agreement removes all speculation regarding the Nevada prosecution and 
simultaneously renders it no longer a collateral matter. Accord ingly, in the defense's view, in light of 
the delivery agreement, (I) the defense would have altered its sentencing argument; (2) the Court would 
have given different sentencing instructions-which, each in turn, could reasonably tend to reduce the 
accused's punishment; and (3) the defense would have altered its approach in its first clemency request. 
Apparently the defense is claiming that they would have first argued for a lower sentence if they were 
aware of the partially-executed delivery agreement on 17 October 2020. Then, the defense seems to 
think that the Court would not have instructed the members that they could disregard the accused's 
unswom reference to the Nevada state prosecution if the Court had been aware of the partially-executed 
delivery agreement. If the defense is correct, the trial counsel would have been compelled to produce 
the existence of the delivery agreement, as soon as practicable, once its existence became known to the 
trial counsel. Failure to do so would be a discove1y violation. 

The government did not commit a discovery violation for three reasons. First, there was no 
delivery agreement until 21 October 2020- four days after the Court instructed the members on 
sentencing, the members announced the accused ' s sentence, and the court-martial adjourned. In fact the 
OSJA, 1st Marine Division had not even sent the version which was executed by Colonel  alone 
to the Clark County District Attorney s Office when the court-martial concluded, The OSJA 's office 
sent the partially-executed version to the Clark County District Attorney's Office two days after the 
announcement of sentence. A written contract like the delivery agreement is not an agreement at all 
until all parties have executed the agreement and expressed that they intend to be bound by it. This is 
basic contract law, i.e. there is no contract without an offer, an acceptance, and consideration. Here, 
there wasn ' t even an offer until 19 October 2020, two days after the court-martial adjourned. Then, 

49 14 days after the defense received the STR would have been Saturday, 31 October 2020. 

so The 30-day extension from 31 October 2020 is 30 November 2020. 

51 See note 1, supra. 
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there wasn ·t acceptance until 21 October 2020, four days after the court-martial adjourned. Put simply, 
there was nothing to disclose at the relevant time period which was while the court-martial was actually 
taking place. 

Second the t1ial counsel was not aware of the existence of any delivery agreement p1ior to the 
court-martial adjourning. The defense- who has the burden on this motion- has provided no evidence 
or indication the trial coun el knew of the draft or partially-executed agreement during the cou11-martiaL 
The trial counsel ha stated affirmatively on page 4 of their response that ·'Trial Counsel were first 
informed of[the partially-executed deli er agreement" s] exi tence on 19 October 2020." 52 Although 
there is usually regular communication- and theoretically cooperation- between the trial team and the 
OSJA for the general court-martial convening authority, the trial team is separate from the OSJ A. 
During trial , the communication between the trial counsel and the OSJA is often limited. It is 
reasonable to believe the trial counsel assigned to this case were not apptised of the OSJ A' s efforts to 
execute a delivery agreement between the accused·s commanding officer and the Clark aunty District 
Attorne 's Office. Court session were running late into the evenings. Among other things, trial 
counsel were engaged in managing and preparing witnesses drafting clo ing and sentencing arguments, 
and reviewing findings and sentencing instructions. All of these things limit trial counse ls' capacity to 
communicate with the OSJA. By all indications, trial counsel became aware of the partially-executed 
disco er agreement on 19 October 2020-two days after the court-martial adjourned. In the end, th se 
points are almost entirely academic because there was still no delivery agreement until four days after 
the court-martial adjourned. The trial counsel could not ha e uppressed-or even been aware of
evidence which did not exist. 

Third the pa11ially executed delivery agreement is 1101 evidence which would reasonably tend to 
reduce the accused 's punishment. As the accused provided his unsworn statement and them mber 
were in tructed on sentencing, even the delivery agreement it elf was still not a certainty. But , e1 en (( it 
had be 11 , it would not have resolved the many unanswered questions which remained with regard to the 
pending criminal charges in Nevada. Ju t becau e the Marine Corps reached an agreement to provide 
the accused in satisfaction of an outstanding warrant for his anest does not mean the Clark County 
District Attorney' s Office wi II choose to go through with its prosecution of each of the offenses with 
which the accused was charged by cximinal complaint. The fact that the accused would be available for 
the pro ecution in Nevada does not mean he wit1 be convicted. The accused is still pre urned innocent 
in the Nevada case. There is no guarantee that the victim(s) will participate in a Nevada prosecution 
after now going through two court-martial txials. The delivery agreement has nothing to do with the 
sentence the accused might get in Nevada through a plea deal or otherwise. The fact that the a cused 
has been sentenced to 30 years confinement in a military confinement facility may greatly influence any 
sentence that the accused may receive in Nevada. The delivery agreement does not detennine whether 
any sentence the accused might receive in Nevada would be imposed consecutive to or concurrent with 
his court-martial sentence. Suffice it to say there are till quite a few unanswered questions in the case 
in Nevada which mu t be resolved by the discr tion of many different decisionmakers. In reality, the 
answers to some or alJ of these lingering questions could be impacted by the members ' decisions on 
findings and sentence in this court-martial ... not the other way around. The fact that the members ' 
choices may very well influence future decisions by others in Nevada is all the more reason to advise the 

52 AE CXLIX at 4. The government- although not having the burden on thi motion-ha upported thi a sertion with 
actual evidence. See AE CXLIX, enclo ures (4) and (5) . 
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members not to base their deci ions on speculative notions about what others might do in Nevada in the 
future. 

Regardless of the speculati e nature of the Ne ada pro ecution, it is simply a collateral matter 
completely unconnected to thi court-ma1tial. Put simply, no matter how ce11ain prosecution in Nevada 
is, thi is completely inadmissible a extenuation and mitigation evidence, thus the Court is well within 
its broad discretion to put it in context when offered through an accused 's unsworn statement-up to an 
including instructing the members to disregard it. To be clear, the partially-executed delivery agreement 
being presented to the Cowt by the defense on 17 October 2020 would not have changed the sentencing 
instructions in this case one bit. On top of all of this, the defense did know of the possibility of 
extradition to Ne ada and even pre ented this to the Court in argument on 17 October 2020. Nothing 
about the partially-executed delivery agreement would have changed the Cou11·s view of this legal issue 
and the appropriate sentencing instructions based on the accused unswom statement. 

With respect to the defense·s argument that , had they had the partially-executed delivery 
agreement on 17 October 2020 it would have reasonably altered their entencing argument, the Court 
fails to see any logic whatsoever in this argument. The defense has completely failed to meet its burden 
to show this Court ho knowing of the partially-executed delivery agreement on 17 October 2020 
would have cau ed the defense to ask for Jess confinement time in its sentencing argument. Frankly 
this makes no sense. The defense knew everything relevant to make whatever sentencing argument they 
wanted to make. The defense knew that Nevada had some intere tin a potential prosecution of the 
accused. The defense knew that this would require extradition to Nevada. With this knowledge the 
defense could ugge t whatever sentence-or no sentence at all- that they felt was appropriate for their 
client. The Court fa il s to see how the delivery agreement affected the defen e's sentencing argument at 
all. Simply put, the defense knew the accused was subject to prosecution in Nevada and one day might 
be made available for tho e proceedings. Literally, everything beyond this fact is peculation. That's 
why the delivery agreement (executed or not) changes nothing with re pect to the defense's sentencing 
argument. Any claim by the defense that they were making a sentencing argument with such precision 
a to account for ··more time in military confinement to finish his courses and treatment programs, prior 
to being paroled then facing trial in Ne ada ·53 is just not supported by thee iden e. 

The final defense argument related to their ability to submit clemency matters is easily dispo ed 
of. First, the Court is not aware of any authority in1posing a discovery obligation on the trial counsel in 
order to allow the defense to prepare clemency matters. The discovery obligations on trial counsel are 
related to a I lowing the defense to prepare for trial , not the unrelated matter of a convening authority s 
action . The defense has not cited a single rule or controlling case that stands for the proposjtion that 
discovery is required to help the defense prepare a clemency submission. The '·defen e preparation" 
mentioned in RCM 70I (a)(2)(A)(i) is preparation for trial, not post-trial clemency. Second, even 
assuming the defense wa entitled to some type of disco ery- including discovery of the delivery 
agreement- for clemency purposes it appears they have it. Not only did the defense already make the 
convening authority aware that the accused "is currently pending transfer to the State of Nevada where 
he will stand trial for the exact same offenses to which he has already been charged and tried in federal 
court; .. 54 but the convening authority has allowed the defense to submit a supplemental clemency 

53 AE CXL VIII at 10. 

54 AE CXL VI[], enclosure (6) at 6- 7. 
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request with th " delive,y agreement included and.fully addressed. Even assuming that the defense was 
entitled to disclosure of the delivery agreement for clemency purposes- they have it, have, presented it 
to the convening authority, and the convening authority has stated that he will consider it. The Court is 
not sure what more the defense wants here. 

Because evidence of the pending criminal case in Nevada did not have any tendency to make a 
fact of consequence in this cou11-martial more or less probable than it would have been without the 
evidence, it was not rele ant and therefore was inadmissible. To the extent evidence of the pending 
criminal case in Nevada did have any probative value, that value would have been substantially 
outweighed by the dangers of unfair prejudice confusing the issues, and misleading the members. If the 
evidence was inadmissible there was no p ssibility it could be material. Because the Court would not 
have allowed evidence of the partially-executed delivery agreement the result of the proceedings would 
have been the same even if the government had provided the defense a copy of the partially-executed 
delivery agreement. 

The Cow1 does recognize the defense made a specific reque t for "[a]ny correspondence related 
to Sergeant Kunishige between any Department of Defense components and employees of the State of 
Nevada ... [including, but] not limited Lo any discussions as to jurisdiction over Sergeant Kunishige, 
coordination of prosecution sharing of ev idence or discussions of immunity for witnesses .' The 
defense request was overbroad and not entirely supported by the RCMs or ca e law defining the 
governmenfs discover obligations. Even in light of the defense 's pecific request the Court finds the 
government was not required to disclose the partially executed delivery agreement to the defen e. 

There is no e idence that trial coun el exercised anything less than due diligence and good faith 
in learning about any evidence favorable to the defense known to others acting on the government' 
behalf in the case, including military other governmental and civilian law enforcement authorities. 

c. Whether the Circumstances Surrounding the Delivery Agreement Would Have Led the Court to 
Provide Different Sentencing Instructions 

The Court affirms its prior ruling regarding the accused's comments about the pending evada 
case in hi unsworn statement. The circumstances surrounding the partially-executed agreement which 
merely arranges a way to make the accused available in satisfaction of an outstanding warrant does not 
change the Court' s analysis at all. The Nevada prosecution was a collateral matter wholly unconnected 
to the court-martial and in no way a matter that could be considered by the members on sentencing. The 
members sentencing decision had no connection to what a separate sovereign, the State of Nevada, 
could or would do with the accused. The delivery agreement itself by its own terms even contemplates 
many other outcomes short of a convjction and sentencing of the accused by a Nevada court. 
Furthennore as stated in the previous section above the delivery agreement did not resolve the many 
questions surrounding the Nevada prosecution. In fact the delivery agreement adds virtually nothing to 
the equation. The defense was already aware of the pending criminal complaint and arrest warrant in 
Nevada. Those things profess the Clark County Districl Attorney's Office's desire to apprehend the 
accused and try him for certain offenses in Nevada. The deli ery agreement is an administrative 
mechanism to get the accused to Nevada, but it does not stand as a statement by the Clark County 
District Attorney 's Office that they were even more se1ious about prosecuting the accused at the time 
they signed the delivery agreement than they were when they issued the criminal complaint and arrest 
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warrant. And, as is also discussed at length above, the Clark County District Attorne ' s Office did not 
even take any formaJ action with regard to the delivery agreement until four days after the Cou1t 
provided the sentencing instructions in this case, the members announced the accused ' sentence, and 
the comt-martial adjourned . Seeing as the fully executed delivery agreement did not resolve the matters 
of speculation smrnunding the Nevada case, the Court certainly would not have provided a different 
sentencing instruction in light of a partially-executed delivery agreement. Finally as also stated above, 
e en if prosecution in Nevada was a I 00% certainty- which is far from true-it would still be an 
inadmissible collateral matter that the Court would ha e put in context for the members. 

To the extent the pending Nevada case constrained the accused's ability to express all the 
remorse he felt, it was proper for him to express that in his unsw m statement and that topic was 
appropriate for defense argument on sentence-which the Court expressly allowed while at the same 
time prevented the governm nt from exploiting. Otherwi e the existence of the pending Nevada case 
was a collateral matter and it was not appropriate e idence in extenuation or mhigation. 

d. Whether a Mistrial i Appropriate 

A mistrial would be inappropriate. A declaration of a mistrial is "a drastic remedy". which 
should onl be granted "to prevent manifest injustice against the accused. It is appropriate onl 
whenever circum tances arise that cast substantial doubt upon the fairness or impartiality of the triaJ : ·55 

There is no manifest injustice against the accused because even had the paiiially-executed delivery 
agreement been disclosed to the defense on 16 October 2020 this court-martial would have ended in the 
exact arne manner that it actually ended. There are no circumstances that cast substantial doubt on the 
fairness or impartiality of the trial. The defense request for a mistrial is hereby DENIED. 

e. An Article 39(a) Session is Not Necessa1y 

RCM 1104 authorizes the military judge to direct a po t-trial Article 39(a) session, but does not 
require the military judge to do so at the request of a party. The rnle ays the purpose of a post-trial 
Article 39(a) session is to '·inquire into, and. when appropriate, to resolve any matter that arise after 
trial that substantially affects the legal sufficiency of any findings of guilty or the sentence. '' Further, 
RCM 905(h) places the discretion of whether to hold an Article 39(a) se sion squarely on the military 
judge when ·'nee ssary for the resolution of a motion.""56 Although previou ersions of RCM 905(h) 
made an Article 39(a) session compulsory when requested by a party, that is no longer the case. The 
2019 Manual for Courts-Martial has a very specifically worded change to RCM 905(h) that makes it 
clear that the decision on whether to hold an Article 39(a) session in order to resolve a motion is purely 
discretionary with the military judge. 57 

The Court is convinced that it does not need to conduct an Article 39(a) session to inquire into 
any matters related to the defense motion. Each party s pleading was thorough and well researched. 
Both parties ubmitted documentary evidence with their pleadings which have enabled the Court to 

55 United States v. Dancy, 38 M.J . I, 6 (C.M.A.1993) (citations and internal quote omitted). 

56 Manual for Courts-Martial (2019 ed.) Analysi s of the Rules for Courts-Martial for RCM 905(h), p.A 15-14. 

57 See note 48 , supra, and accompanying text. 
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US, . Krmishige. Rr1fing on Defense Mo11onjor Post-lriaf Article 3Y(a) Session and Mis/rial as 10 Posr-jlndings Proceedings 

resolve all issues raised by the motion. Neither party indicated that it intended to present evidence at an 
Article 39(a) session. The government did not request oral argument. The defense did request oral 
argument, but the defense had e er opportunity to make all of its arguments in its written filing- which 
the Cou11 allowed to go through 3 iterations over a I 0-day period, before reaching its final form . The 
Court is certain that the very experienced civilian defense counsel took these three opportunities to make 
all of his arguments and cite all of his authority. None of the consequential facts are in dispute. 
Accordingly the defense request for the Court to direct a post-trial Article 39(a) session is hereby 
DENIED. 

5. Conclusions of Law. 

a. The government has not committed a discovery violation. There was no delivery agreement 
until four days after the cowt-martial adjourned. The trial counsel was not aware of the 
existence of any delivery agreement prior to the court-martial adjourning. The partially-executed 
delivery agreement is not evidence which would ha e reasonabl tended to reduce the accused' 
punishment. 

b. The Court would not have provided a different sentencing instruction if it had been aware of all 
circumstances involving the delivery agreement at the time it provided the sentencing 
instructions to the members. To the extent the pending Ne ada case constrained the accused' 
ability to express all the remor e he felt it was proper for him to expre s that in his unswom 
statement and that topic was appropriate for defense argument on sentence. Otherwise, the 
existence of the pending Nevada case was a collateral matter and it was not appropriate evidence 
in extenuation or mitigation. 

c. A mistrial would be inappropriate because there is no manifest injustice against the accused. 
There are no circumstances that cast substantial doubt on th fairness or impartiality of the trial. 

d. An A11icle 39(a) session is not necessary to inquire into or resolve any matter which has arisen 
after trial that substantially affects the legal sufficiency of any findings of guilty or the sentence. 

6. Ruling. For all of the foregoing reasons, the Defense Motion for Post-trial Article 39(a) Session and 
Mistrial as to Post-findings Proceedings (AE CXL V11l ( 148)) is hereby DENIED. 

So ordered this 30th day of December, 2020. 

Lieutenant Colonel U.S. Marine Corps 
Military Judge 
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STATEMENT OF TRIAL RESULTS 

SECTION A • ADMINISTRATIVE 

1. NAME OF ACCUSED (last, first, Ml) 2.BRANCH 3.PAYGRADE -

!Kunishige, Dexter, K. I !Marine Corps I IE-5 I 
5. CONVENING COMMAND 6. TYPE OF COURT-MARTIAL 7. COMPOSITION 8. DATE SENTENCE ADJUDGED 

I 1st Marine Division I !General I !Enlisted Members I loct 17, 2020 I 
SECTION B • FINDINGS 

SEE FINDINGS PAGE 

SECTION C • ADJUDGED SENTENCE 

9. DISCHARGE OR DISMISSAL 10. CONFINEMENT 11. FORFEITURES 12. FINES 13. FINE PENAL TY 

!Dishonorable discharge 1130 years I I Total For. all pay & allowance I INone I IN/A I 
14. REDUCTION 15. DEATH 16. REPRIMAND 17. HARD LABOR 18. RESTRICTION 19. HARD LABOR PERIOD 

IE-I I Yes r No (i Yes r No r. Yes r No (i Yes r No (i IN/A I 
20. PERIOD AND LIMITS OF RESTRICTION 

NIA 

SECTION D • CONFINEMENT CREDIT 

21. DAYS OF PRETRIAL CONFINEMENT CREDIT 22. DAYS OF JUDICIALLY ORDERED CREDIT 23. TOTAL DAYS OF CREDIT 

I 1,381 
11 

0 II 1381 days I 
SECTION E • PLEA AGREEMENT OR PRE-TRIAL AGREEMENT 

24. LIMITATIONS ON PUNISHMENT CONTAINED IN THE PLEA AGREEMENT OR PRE-TRIAL AGREEMENT 

This was a fully contested trial before members with enlisted representation. There was no pre-trial agreement. 

SECTION F • SUSPENSION OR CLEMENCY RECOMMENDATION 

25. DID THE MILITARY JUDGE 26. PORTION TO WHICH IT APPLIES 27. RECOMMENDED DURATION 
RECOMMEND SUSPENSION OF THE Yes r No r. I 11 I SENTENCE OR CLEMENCY? 

28. FACTS SUPPORTING THE SUSPENSION OR CLEMENCY RECOMMENDATION 

SECTION G- NOTIFICATIONS 

29. Is sex offender registration required in accordance with appendix 4 to enclosure 2 of DoDI 1325.07? Yes r. No r 
30. ls DNA collection and submission required in accordance with 10 U.S.C. § 1565 and DoDI 5505.14? Yes r. No r 
31. Did this case involve a crime of domestic violence as defined in enclosure 2 of DoDI 6400.06? Yes r. No r . - -
32. Does this case trigger a fireann possession prohibition in accordance wilh 18 U.S.C. § 922? Yes r. No r 

SECTION H • NOTES AND SIGNATURE 

33. NAME OF JUDGE (last. first. Ml) 34. BRANCH 35. PAYGRADE 36. DATE SIGNED 38. JUDGE'S SIGNATURE 

jNorman, John, P. I !Marine Corps 110-5 1 loct 17, 2020 I NORMAN.J ~i=~~~:~YP. 
37. NOTES 

Ali off'""' wore ,lleged to o«u, prio, to I fan 19. Thus, tho seotenoiog rules io effect ~lf!Jllt., J 
prior to I Jan 19 governed this case, even though all charges were referred after I Jan 19. J 8: 19:48 -07'00' 
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CHARGE ARTICLE 

Charge I: I20b 

Charge II: 134 

Charge III : 134 

Additional Charge I: 120 

Additional Charge II: 128 

Additional Charge III: 92 

Additional Charge IV: 134 

- --· 

Navy Form -January 2019 

STATEMENT OF TRIAL RESULTS - FINDINGS 

SECTION I • LIST OF FINDINGS 

ORDER OR LIO OR INCHOATE 
SPECIFICATION PLEA FINDING REGULATION OFFENSE ARTICLE 

DIBRS 
VIOLATED 

Specification I: INot Guilty I I Guilty I I 1208CI I . 

Offense description Sexual Abuse of a child, committing a lewd act with sexual contact 

Specification 2: I Not Guilty I !Guilty I L!20BAI I 
Offense description I Rape of a child • under 12 years of age I 
Specification 3 INot Guilty I !Guilty I 1208BI .i 

Offense description Sexual Assault of a Child - between 12 and 16 years of age 

Specification 4: INot Guilty I !Guilty I 120881 
. 

Offense description Sexual Assault of a Child· between 12 and 16 years of age 

Specification: INot Guilty I !Guilty I 134R6A . 

Offense description Receipt, possession, and viewing of child pornography 

Specification: I Not Guilty I !Guilty I 134-U7 

Offense description Soliciting another to produce and distribute child pornography 

Specification l : INot Guilty I INot Guilty I 120-AA 

Offense description I Rape by using unlawful force I 
Specification 2: I No plea entered I I Dismissed I 120-B8 I 
Offense description I Sexual Assault by causing bodily harm I 
Withdrawn and This spec was referred to GCM. However, it was dismissed without prejudice on I 
Dismissed 16 June 20 by the military judge due to it being a LIO of Spec 1. No plea entered. 

Specification I: INot Guilty I INot Guilty I 128-A6 

Offense description Aggravated Assault with a Force Likely to Produce Death or Grievous Bodily Harm- upon a spouse 

Specification 2: INo plea entered llwm I 128-8-

Offense description I Assault consummated by a battery upon a spouse I 
Withdrawn and This spec was referred to GCM. However, it was withdrawn and dismissed 

i 
Dismissed without prejudice on 7 July 20 by the Convening Authority. No plea entered. 

Specification: I Not Guilty I !Guilty I I . 092-s.~ I 

Offense description I Failure to obey other lawful order I 
Specification I: INot Guilty I !Guilty I II 134-U2 I 
Offense description I Obstructing justice I 
Specification 2: !Not Guilty I !Guilty ---· I .. I 134-81 .. . 

Offense description I Adultery I 

PREVIOUS EDITION IS OBSOLETE Page 2 of 2 Pages 
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CONVENING AUTHORITY'S ACTIONS



POST-TRIAL ACTION 
SECTION A - STAFF JUDGE ADVOCATE REVIEW 

I a I I 1'l l. NAME OF ACCUSED (LAST, FlRST, Ml) 2. PA YGRADE/RANK MBER 
!Kunishige, Dexter K. I IE5 I ------~ 
l=====================.i.===========:: 

4. UNIT OR ORGANIZATION 5. CURRENT ENLISTMENT 6. TERM 
IHqBn, 1st MarDiv I 119-0ct-2012 j ~,7-y-rs-, 2-m-o-nt_h_s----~• 

7. CONVENING AUTHORITY 8. COURT-
9

. COMPOSITION 10. DATE SENTENCE 
(UNIT/ORGANIZATION) MARTIAL TYPE ADJUDGED 

~1=, s=t=M=a=rD=iv=== ==== ==l:..i.:1:::G=e=ne=ra=l=====:::J~E-n_lis-te_d_M_e_m_b_e_rs-~ eel =17=-0=c=t=-2=0=20============-I 

Post-Trial Matters to Consider 

11. Has the accused made a request for deferment of reduction in grade? 

12. Has the accused made a request for deferment of confinement? 

13. Has the accused made a request for deferment of adjudged forfeitures? 

14. Has the accused made a request for deferment of automatic forfeitures? 

15. Has the accused made a request for waiver of automatic forfeitures? 

16. Has the accused submitted necessary information for transferring forfeitures for 
enetit of dependents? 

17. Has the accused submitted matters for convening authority's review? 
18. Has the victim(s) submitted matters for convening authority's review? 

19. Has the accused submitted any rebuttal matters? 

20. Has the military judge made a suspension or clemency recommendation? 

re Yes 

r Yes 

r Yes 

(' Yes 

(' Yes 

(' Yes 

re Yes 
1Yes 

r Yes 

r Yes 

22. Did the court-martial sentence the accused to a reprimand issued by the convening (' Yes 
uthorit ? 
23. Summary of Clemency/Deferment Requested by Accused and/or Crime Victim, if applicable. 
- The SJA consulted with the Convening Authority and explained his clemency authority under Article 60, UCMJ 2016. 

r No 

re No 
{e No 

r-No 

re No 

r-No 

(' No 

r-No 

t-No 

r-No 

teNo 

re No 

- On 27 Oct 2020, the detailed defense counsel submitted letter, 5000-97 DSO/amr of 27 Oct 2020, requesting that the Convening 
Authority disapprove all confinement in excess of 15 years, or in the alternative, suspend all confinement in excess of 15 years. The 
accused also requests that the Convening Authority defer and suspend the reduction in rank. On 24 Nov 2020, you denied the request 
for reduction. 

24. Convening Authority Name/Title 

Major General R. B. TURNER, JR./Commanding General 

26. SJA signature 

Convening Authority's Action -

25. SJA Name 

Lieutenant Colonel

27. Date 

IJ,n 5. 202, 

Kunishige, Dexter K. 

Page I of 4 



SEL ~ON B - CONVENING AUTHORITY J.. .t'ION 

28. Having reviewed all matters submitted by the accused and the victim(s) pursuant to R.C.M. I I 06/1106A, and 
after being advised by the staff judge advocate or legal officer, I take the following action in this case: [If deferring 
or waiving any punishment, indicate the date the deferment/waiver will end. Attach signed reprimand if applicable. 
Indicate what action, if any, taken on suspension recommendation(s) or clemency recommendations from the judge.] 

-I have considered all matters submitted by the accused. 

- On 27 Oct 2020, the detailed defense counsel submitted letter, 5000-97 DSO/amr of 27 Oct 2020, requesting that all confinement in 
excess of 15 years be disapproved, or in the alternative all confinement in excess of 15 years be suspended, and that the reduction to E-1 
be deferred and suspended. On 24, Nov 2020, I denied the request for reduction. 

-On 24 Nov 2020, the detailed defense counsel submitted letter, 5000-97 DSO/amr of 24 Nov 2020, requesting all confinement in excess 
of 10 years be disapproved, or in the alternative, suspended and that the reduction to E-1 be deferred and suspended. 

-The request w ith regard to confinement is denied. 

-The request with regard to reduction is denied. 

-The accused failed to satisfy his burden under R.C.M. 1103(d)(2) that the deferment of the adjudged reduction in rank would outweigh 
the community's interest in imposition of the reduction. I specifically considered the original and supplemental defense request, 
however, deferment or suspension of the adjudged reduct ion or disapproving confinement in excess of any a mount will have an 
adverse effect on good order and discipline; especially considering the nature of the crimes of which the accused has been convicted 
and the effect such a deferment or suspension would have on the accused's victims. I have therefore determined that deferment or 
suspension of the adjudged reduction in rank and disapproving confinement would be inappropriate. 

- The sentence is approved as adjudged. 

29. Convening authority's written explanation of the reasons for taking action on offenses with mandatory minimum 
punishments or offenses for which the maximum sentence to confinement that may be adjudged exceeds two years, 
or offenses where the adjudged sentence includes a punitive discharge (Dismissal, DD, BCD) or confinement for 
more than six months, or a violation of Att. J 20(a) or I 20(b) or 120b: 

N/A 

30. Convening Authority's signature 

URN ER.ROGER.BL Digitally signed by 
TURNER.ROGER.BLAIR.JR. • 

3 1. Date 

1an 7, 2021 
AIR.JR. Date: 2021.01.07 18:39:25 -08'00' 

32. Date convening authority action was forwarded to PTPD or Review Shop. 

Convening Authority's Action - Kunishige, Dexter K. 

IJan 8, 2021 
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CONTINUA 1 . ,\I SHEET - CA'S ACTION AND ENTR'. F JUDGMENT 

23. Summary of Clemency/Deferment Requested by Accused and/or Crime Victim, if applicable . (Continued) 

-On 27 Oct 2020, the detailed defense counsel submitted letter, 5000-97 DSO/amr of 27 Oct 2020, raised allegation of legal error. Having 
reviewed these allegations and R.C.M. 810, M.C.M. 2016, I disagree with the defense's assertion of error. Thus, no corrective action on the 
sentence is warranted. 

- The victims did not submit matters pursuant to R.C.M. 1106A. 

-On 24 Nov 2020, the detailed defense counsel submitted letter, 5000-97 DSO/amr of 24 Nov 2020, requesting the Convening Authority 
disapprove, or in the alternative, suspend all confinement in excess of 10 years. The accused also requests that the Convening Authority 
defer and suspend the reduction in rank. 

-On 24 Nov 2020, the detailed defense counsel submitted letter, 5000-97 DSO/amr of 24 Nov 2020, readdressed the allegation of legal 
error and introduced discovery violation. Having reviewed these allegations and R.C.M. 810 and R.C.M. 701 , I disagree with the defense's 
statement of error. Thus, no corrective action on the sentence is warranted. 

Convenmg Authority's Action -
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CONTINUAT, __, N SHEET- CA'S ACTION AND ENTR'i JF JUDGMENT 
28. CA's Action - Continued 

Convening Authority's Action -
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ENTRY OF JUDGMENT



ENTRY OF JUDGMENT 
SECTION A - ADMINISTRATIVE 

I. NAME OF ACCUSED (LAST, FIRST, MI) 2. PA YGRADE/RANK 3. DoD ID NUMBER 
!Kunishige, Dexter K. I !Es 

,_ I 
4. UNJT OR ORGANIZATION 5. CURRENT ENLISTMENT 6. TERM 
jHqBn, 1st MarDiv I 119-0ct-2012 117 yrs, 2 months I 
7. CONVENING AUTHORITY 8. COURT-

9. COMPOSITION 
10. DATE COURT-MARTIAL 

(UNIT/ORGANIZATION) MARTIAL TYPE ADJOURNED 

!1st MarDiv I !General I Enlisted Members J I 17-0ct-2020 I 
SECTION B - ENTRY OF JUDGMENT 

**MUST be signed by the Military Judge (or Circuit Military Judge) within 20 days of receipt** 
11. Findings of each charge and specification referred to trial. [Summary of each charge and specification 
(include at a minimum the gravamen of the offense), the plea of the accused, the findings or other disposition 
accounting for any exceptions and substitutions, any modifications made by the convening authority or any post-
trial ruling, order, or other determination by the military judge. R.C.M. 1111 (b)( I)] 

Charge I: Violation of the UCMJ, Article 120b 
Plea: Not Guilty Finding: Guilty 

Spec 1: Sexual abuse of a child, committing a lewd act with sexual contact 
Plea: Not Guilty Finding: Guilty 
Spec 2: Rape of a child - under 12 years of age 
Plea: Not Guilty Finding: Guilty 
Spec 3: Sexual assault of a child - between 12 and 16 years of age 
Plea: Not Guilty Finding: Guilty 
Spec 4: Sexual assault of a child - between 12 and 16 years of age 
Plea: Not Guilty Finding: Guilty 

Charge II: Violation of the UCMJ, Article 134 
Plea: Not Guilty Finding: Guilty 

Spec: Receipt, possession, and viewing of child pornography 
Plea: Not Guilty Finding: Guilty 

Charge Ill: Violation of the UCMJ, Article 134 
Plea: Not Guilty Finding: Guilty 

Spec: Soliciting another to produce and distribute child pornography 
Plea: Not Guilty Finding: Guilty 

Additional Charge I: Violation of the UCMJ, Article 120 
Plea: Not Guilty Finding: Not Guilty 

Spec 1: Rape by using unlawful force 
Plea: Not Guilty Finding: Not Guilty 
Spec 2: Sexual assault by causing bodily ha rm 
Plea: No plea entered Finding: Dismissed* 

(CONTINUED ON CONTINUATION PAGE, Pg. 4) 

Entry of Judgment - Kunishige, Dexter K. 
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12. Sentence to be Entered. Accc.i..,,1t for any modifications made by reason 01 .. 11y post-trial action by the 
convening authority (including any action taken based on a suspension recommendation), confinement credit, or any 
post-trial rule, order, or other determination by the military judge. R.C.M. I I I l(b)(2). If the sentence was 
determined by a military judge, ensure confinement and fines are segmented as well as if a sentence shall run 
concurrently or consecutively. 

The members (with enlisted representation) adjudged the following unitary sentence*: 

- Dishonorable discharge, 30 years of confinement, total forfeitures of all pay and allowances, and reduction in rank to paygrade E-1. 

*All offenses were alleged to occur prior to 1 January 2019. Thus, the sentencing rules in effect prior to 1 January 2019 governed this 
case, even though all charges were referred after 1 January 2019. 

Plea Agreement: 

- This was a fully contested trial before members with enlisted representation. Thus, there was no pre-trial agreement. 

Convening Authority Action: 

- On 7 January 2021, the sentence was approved as adjudged. 

Confinement Credit: 

- The accused will be credited with having served 1,381 days of pretrial confinement. 

13. Deferment and Waiver. Include the nature of the request, the CA's Action, the effective date of the deferment, 
and date the deferment ended. For waivers, include the effective date and the length of the waiver. RCM 1111 (b)(3) 

On 27 Oct 2020, detailed defense counsel submitted letter, 5000-97 DSO/amr of 27 Oct 2020, requesting the deferment and suspension 
of the reduction to pay grade E-1. The Convening Authority denied the request. 

On 24 Nov 2020, detailed defense counsel submitted letter, 5000-97 DSO/amr of 24 Nov 2020, requesting the deferment and 
suspension of the reduction to pay grade E-1 . The Convening Authority denied the request. 

14. Action convening authority took on any suspension recommendation from the military judge: 

N/A 

Entry of Judgment - Kunishige, Dexter K. 
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15. Judge's signature: ~1_6_. _D_a_te ..... ·'-u_d_m_e_n_i. _..,n_t_e_re_d_: ------------, 

NQRMAN.JQHN.P Digitally signed by 
NORMAN.JOHN.P.- Feb 2, 2021 
Date: 2021.02.02 22:34:30 -08'00' 

17. In accordance with RCM I I I l(c)(l), the military judge who entered ajudgment may modify the judgment to 
correct computational or clerical errors within 14 days after the judgment was initially entered. Include any 
modifications here and resign the Entry of Judgment. 

I I 8. Judge'ssignature: 

11 

I 9. Date judgment entered: 

Entry of Judgment - Kunishige, Dexter K. 
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C01 . INUATION SHEET - ENTRY OF JUDG . .::NT 

11 . Findings (Continued) 

Additional Charge II: Violation of the UCMJ, Article 128 
Plea: Not Guilty Finding: Not Guilty 

Spec 1: Aggravated assault with a force likely to produce death or grievous bodily harm upon a spouse 
Plea: Not Guilty Finding: Not Guilty 
Spec 2: Assault consummated by a battery upon a spouse 
Plea: No plea entered Finding: Withdrawn/Dismissed** 

Additional Charge Ill: Violation of the UCMJ, Article 92 
Plea: Not Guilty Finding: Guilty 

Spec: Failure to obey other lawful order 
Plea: Not Guilty Finding: Guilty 

Additional Charge IV: Violation of the UCMJ, Article 134 
Plea: Not Guilty Finding: Guilty 

Spec 1: Obstructing justice 
Plea: Not Guilty Finding: Guilty 
Spec 2: Adultery 
Plea: Not Guilty Finding: Guilty 

*This specification was referred to GCM. However, it was dismissed without prejudice on 16 June 2020 by the military judge due to it 
being a lesser included offense (LIO) of Additional Charge I, Specification 1. This dismissal took place prior to the accused's entry of 
pleas. Thus, no plea was entered and no findings were made for this specification. 

**This specification was referred to GCM. However, it was withdrawn and dismissed without prejudice on 7 July 2020 by the Convening 
Authority. This withdrawal and dismissal took place prior to the accused's entry of pleas. Thus, no plea was entered and no findings 
were made for this specification. 
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APPELLATE INFORMATION 



IN THE UNITED STATES 

NAVY-MARINE CORPS COURT OF CRIMINAL APPEALS 
 

Before Panel No. 2 

 

UNITED STATES 

 

            Appellee 

 

 v. 

 

Dexter K. KUNISHIGE 

Sergeant (E-5) 

U.S. Marine Corps 

 

            Appellant 

APPELLANT’S MOTION FOR 

FIRST ENLARGEMENT OF 

TIME 

 

NMCCA Case No. 201800110 

 

Tried at Camp Pendleton, California, 

on March 30, 2020, May 21, 2020, 

June 3, 2020, September 22, 2020,  

October 8-9, 2020, and October 13-

17, 2020 before a General Court-

Martial convened by Commanding 

General, 1st Marine Division, LtCol 

John Norman, USMC, presiding 

 

TO THE HONORABLE, THE JUDGES OF THE UNITED STATES 

NAVY-MARINE CORPS COURTS OF CRIMINAL APPEALS 
 

COMES NOW the undersigned and respectfully moves for a first 

enlargement of time to file a brief and assignments of error.  The current due date 

is April 26, 2021. The number of days requested is thirty.  The requested due date 

is May 26, 2021.  

 

 

 

 

 



2 
 

 Status of the case: 

1.  The Record of Trial was docketed on February 24, 2021.  

2. The Moreno III date is August 24, 2022.  

3. Appellant is confined.  His normal release date is January 26, 2042.  

4.  The record consists of 2,478 transcribed pages and 6,582 total pages.   

5.  Counsel is reviewing the record.   

 There is good cause to grant this motion. This is a complex case, with thirty 

witnesses. Appellant was found guilty of five charges and nine specifications. 

Counsel needs time to finish reviewing the record.  

 Wherefore, undersigned counsel respectfully requests this Court grant a first 

enlargement of time.  

      

 

 

 Megan E. Horst 

 LT, JAGC, USN 

 Appellate Defense Counsel 

 Navy-Marine Corps Appellate Review Activity 

 1254 Charles Morris Street, SE 

 Building 58, Suite 100 

 Washington, DC 20374 
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CERTIFICATE OF FILING AND SERVICE 

 

I certify that the original and three copies of the foregoing were delivered to 

the Court on April 21, 2021, that a copy was uploaded into the Court’s case 

management system April 21, 2021, and that a copy of the foregoing was delivered 

to Director, Appellate Government Division on April 21, 2021.  

 

 

 

 Megan E. Horst 

 LT, JAGC, USN 

 Appellate Defense Counsel 

 Navy-Marine Corps Appellate Review Activity 

 1254 Charles Morris Street, SE 

 Building 58, Suite 100 

 Washington, DC 20374 

 

 

 

   
 



Subject: RECEIPT: RE: FILING - Panel 2 - US v. Kunishige, Mtn for First Enlargement
Date: Wednesday, April 21, 2021 12:14:56 PM

RECEIVED
April 21 2021

United States Navy-Marine Corps
Court of Criminal Appeals

 
 

Panel Paralegal
Navy-Marine Corps Court of Criminal Appeals
1254 Charles Morris St SE, Ste 320
Washington Navy Yard, DC 20374

 

 

Subject: FILING - Panel 2 - US v. Kunishige, Mtn for First Enlargement
 
To this Honorable Court:
 
Please find attached Appellant’s Motion for First Enlargement for electronic filing in US v. Kunishige,
NMCCA No. 201800110. Thank you.
 
V/r,
 
Megan E. Horst
LT, JAGC, USN
Appellate Defense Counsel (Code-45)



1254 Charles Morris Street, SE, Suite 140
Washington Navy Yard, D.C. 20374-5124
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Navy-Marine Corps Court of Criminal Appeals
1254 Charles Morris St SE, Ste 320
Washington Navy Yard, DC 20374

 

 

Subject: FILING - Panel 2 - US v. Kunishige, Mtn for First Enlargement
 
To this Honorable Court:
 
Please find attached Appellant’s Motion for First Enlargement for electronic filing in US v. Kunishige,
NMCCA No. 201800110. Thank you.
 
V/r,
 
Megan E. Horst
LT, JAGC, USN
Appellate Defense Counsel (Code-45)



1254 Charles Morris Street, SE, Suite 140
Washington Navy Yard, D.C. 20374-5124

 
 

 



IN THE UNITED STATES 

NAVY-MARINE CORPS COURT OF CRIMINAL APPEALS 
 

Before Panel No. 2 

 

UNITED STATES 

 

            Appellee 

 

 v. 

 

Dexter K. KUNISHIGE 

Sergeant (E-5) 

U.S. Marine Corps 

 

            Appellant 

APPELLANT’S MOTION FOR 

SECOND ENLARGEMENT OF 

TIME 

 

NMCCA Case No. 201800110 

 

Tried at Camp Pendleton, California, 

on March 30, 2020, May 21, 2020, 

June 3, 2020, September 22, 2020,  

October 8-9, 2020, and October 13-

17, 2020 before a General Court-

Martial convened by Commanding 

General, 1st Marine Division, LtCol 

John Norman, USMC, presiding 

 

TO THE HONORABLE, THE JUDGES OF THE UNITED STATES 

NAVY-MARINE CORPS COURTS OF CRIMINAL APPEALS 
 

COMES NOW the undersigned and respectfully moves for a second 

enlargement of time to file a brief and assignments of error.  The current due date 

is May 26, 2021. The number of days requested is thirty.  The requested due date is 

June 25, 2021.  

 

 

 

 

 



2 
 

 Status of the case: 

1.  The Record of Trial was docketed on February 24, 2021.  

2. The Moreno III date is August 24, 2022.  

3. Appellant is confined.  His normal release date is January 26, 2042.  

4.  The record consists of 2,478 transcribed pages and 6,582 total pages.   

5.  Counsel is reviewing the record.   

 There is good cause to grant this motion. This is a complex case, with thirty 

witnesses. Appellant was found guilty of five charges and nine specifications. 

Counsel needs time to finish reviewing the record.  

 Wherefore, undersigned counsel respectfully requests this Court grant a 

second enlargement of time.  

     

 

 

 Megan E. Horst 

 LT, JAGC, USN 

 Appellate Defense Counsel 

 Navy-Marine Corps Appellate Review Activity 

 1254 Charles Morris Street, SE 

 Building 58, Suite 100 

 Washington, DC 20374 
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CERTIFICATE OF FILING AND SERVICE 

 

I certify that the original and three copies of the foregoing were delivered to 

the Court on May 21, 2021, that a copy was uploaded into the Court’s case 

management system May 21, 2021, and that a copy of the foregoing was delivered 

to Director, Appellate Government Division on May 21, 2021.  

 

 

 

 Megan E. Horst 

 LT, JAGC, USN 

 Appellate Defense Counsel 

 Navy-Marine Corps Appellate Review Activity 

 1254 Charles Morris Street, SE 

 Building 58, Suite 100 

 Washington, DC 20374 
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Subject: RECEIPT - FILING - Panel 2 - US v. Kunishige - 201800110d, Mtn for Second Enl
Signed By:

RECEIVED 
May 21 2021 

United States Navy-Marine Corps 
Court of Criminal Appeals 

 
 
 
 
 
 
 

Panel Paralegal 
Navy‐Marine Corps Court of Criminal Appeals 
1254 Charles Morris St SE, Ste 320 
Washington Navy Yard, DC 20374 

Subject: FILING ‐ Panel 2 ‐ US v. Kunishige ‐ 201800110d, Mtn for Second Enl 
 
To this Honorable Court: 
 
Please find attached Appellant’s Motion for Second Enlargement for electronic filing in US v. Kunishige, NMCCA 
201800110.  Thank you. 



2

 
V/r, 
 
Megan E. Horst 
LT, JAGC, USN 
Appellate Defense Counsel (Code‐45) 
1254 Charles Morris Street, SE, Suite 140 
Washington Navy Yard, D.C. 20374‐5124 
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Subject: RULING - FILING - Panel 2 - US v. Kunishige - 201800110d, Mtn for Second Enl
Signed By:

 
MOTION GRANTED 

May 21 2021 
United States Navy‐Marine Corps 

Court of Criminal Appeals 
 

 
Panel Paralegal 
Navy‐Marine Corps Court of Criminal Appeals 
1254 Charles Morris St SE, Ste 320 
Washington Navy Yard, DC 20374 

 

Subject: FILING ‐ Panel 2 ‐ US v. Kunishige ‐ 201800110d, Mtn for Second Enl 
 
To this Honorable Court: 
 
Please find attached Appellant’s Motion for Second Enlargement for electronic filing in US v. Kunishige, NMCCA 
201800110.  Thank you. 
 
V/r, 
 
Megan E. Horst 
LT, JAGC, USN 
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Appellate Defense Counsel (Code‐45) 
1254 Charles Morris Street, SE, Suite 140 
Washington Navy Yard, D.C. 20374‐5124 

 
 

 



IN THE UNITED STATES 

NAVY-MARINE CORPS COURT OF CRIMINAL APPEALS 
 

Before Panel No. 2 

 

UNITED STATES 

 

            Appellee 

 

 v. 

 

Dexter K. KUNISHIGE 

Sergeant (E-5) 

U.S. Marine Corps 

 

            Appellant 

APPELLANT’S MOTION FOR 

THIRD ENLARGEMENT OF 

TIME 

 

NMCCA Case No. 201800110 

 

Tried at Camp Pendleton, California, 

on March 30, 2020, May 21, 2020, 

June 3, 2020, September 22, 2020, 

October 8-9, 2020, and October 13-

17, 2020 before a General Court-

Martial convened by Commanding 

General, 1st Marine Division, LtCol 

John Norman, USMC, presiding  

 

TO THE HONORABLE, THE JUDGES OF THE UNITED STATES 

NAVY-MARINE CORPS COURTS OF CRIMINAL APPEALS 
 

COMES NOW the undersigned and respectfully moves for a third 

enlargement of time to file a brief and assignments of error.  The current due date 

is June 25, 2021. The number of days requested is thirty.  The requested due date is 

July 26, 2021.  
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 Status of the case: 

1.  The Record of Trial was docketed on February 24, 2021.  

2. The Moreno III date is August 24, 2022.  

3.  Appellant is confined. His normal release date is January 26, 2042. 

4.  The record consists of 2,478 transcribed pages and 6,582 total pages.   

5.  Counsel is reviewing the record.   

 There is good cause to grant this motion. This is complex case with thirty 

witnesses. Appellant was found guilty of five charges and nine specifications. 

Counsel reviewed twenty-percent of the record during the last enlargement. 

Counsel needs additional time to finish reviewing the record. 

 Appellant has been consulted and consents to this enlargement request.  

 Wherefore, undersigned counsel respectfully requests this Court grant a third 

enlargement of time.  

      

 

 

 Megan E. Horst 

 LT, JAGC, USN 

 Appellate Defense Counsel 

 Navy-Marine Corps Appellate Review Activity 

 1254 Charles Morris Street, SE 

 Building 58, Suite 100 

 Washington, DC 20374 
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CERTIFICATE OF FILING AND SERVICE 

 

I certify that the original and three copies of the foregoing were delivered to 

the Court on June 21, 2021, that a copy was uploaded into the Court’s case 

management system June 21, 2021, and that a copy of the foregoing was delivered 

to Director, Appellate Government Division on June 21, 2021.  

 

 

 

 Megan E. Horst 

 LT, JAGC, USN 

 Appellate Defense Counsel 

 Navy-Marine Corps Appellate Review Activity 

 1254 Charles Morris Street, SE 

 Building 58, Suite 100 

 Washington, DC 20374 

 

  

 

   
 



IN THE UNITED STATES 

NAVY-MARINE CORPS COURT OF CRIMINAL APPEALS 
 

Before Panel No. 2 

 

UNITED STATES 

 

            Appellee 

 

 v. 

 

Dexter K. KUNISHIGE 

Sergeant (E-5) 

U.S. Marine Corps 

 

            Appellant 

APPELLANT’S MOTION FOR 

LEAVE TO FILE A MOTION 

OUT-OF-TIME 

 

NMCCA Case No. 201800110 

 

Tried at Camp Pendleton, California, 

on March 30, 2020, May 21, 2020, 

June 3, 2020, September 22, 2020, 

October 8-9, 2020, and October 13-

17, 2020 before a General Court-

Martial convened by Commanding 

General, 1st Marine Division, LtCol 

John Norman, USMC, presiding  

 

TO THE HONORABLE, THE JUDGES OF THE UNITED STATES 

NAVY-MARINE CORPS COURTS OF CRIMINAL APPEALS 
 

COMES NOW the undersigned and respectfully moves for leave to file a 

motion out-of-time. Pursuant to Rules 13.2(e) and 23.2 of this Court’s Rules of 

Practice and Procedure, Appellant’s Motion for Third Enlargement was due no 

later than Friday, June 18, 2021—five days prior to the Brief and Assignments of 

Error deadline.  
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However, Friday was designated as a Federal Holiday while undersigned counsel 

was on leave on Thursday, June 17, 2021. This Holiday changed the timely file 

date, and the Court was closed on the original enlargement due date.  

 WHEREFORE, Appellant respectfully requests this Court accept the out-of-

time filing of Appellant’s Motion for Third Enlargement.  

      

 

 

 Megan E. Horst 

 LT, JAGC, USN 

 Appellate Defense Counsel 

 Navy-Marine Corps Appellate Review Activity 

 1254 Charles Morris Street, SE 

 Building 58, Suite 100 

 Washington, DC 20374 
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CERTIFICATE OF FILING AND SERVICE 

 

I certify that the original and three copies of the foregoing were delivered to 

the Court on June 21, 2021, that a copy was uploaded into the Court’s case 

management system June 21, 2021, and that a copy of the foregoing was delivered 

to Director, Appellate Government Division on June 21, 2021.  

 

 

 

 Megan E. Horst 

 LT, JAGC, USN 

 Appellate Defense Counsel 

 Navy-Marine Corps Appellate Review Activity 

 1254 Charles Morris Street, SE 

 Building 58, Suite 100 

 Washington, DC 20374 
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Subject: RECEIPT -  FILING - Panel 2 - United States v. Kunishige - Motion for Third Enlargement 
and Motion to File Out-of-Time

Signed By:

RECEIVED 
June 21 2021 

United States Navy-Marine Corps 
Court of Criminal Appeals 

 
 
 

 
Panel Paralegal 
Navy-Marine Corps Court of Criminal Appeals 
1254 Charles Morris St SE, Ste 320 
Washington Navy Yard, DC 20374 

 
 

Subject: FILING - Panel 2 - United States v. Kunishige - Motion for Third Enlargement and Motion to File Out-of-Time 
 
To this Honorable Court: 
 
Please see attached Appellant’s Motion to File Out-of-Time and Motion for Third Enlargement in US v. Kunishige, 
NMCCA No. 201800110. Thank you. 
 
V/r, 
 
Megan E. Horst 
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LT, JAGC, USN 
Appellate Defense Counsel (Code-45) 
1254 Charles Morris Street, SE, Suite 140 
Washington Navy Yard, D.C. 20374-5124 
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CERTIFICATE OF FILING AND SERVICE 

 

I certify that the original and three copies of the foregoing were delivered to 

the Court on June 21, 2021, that a copy was uploaded into the Court’s case 

management system June 21, 2021, and that a copy of the foregoing was delivered 

to Director, Appellate Government Division on June 21, 2021.  

 

 

 

 Megan E. Horst 

 LT, JAGC, USN 

 Appellate Defense Counsel 

 Navy-Marine Corps Appellate Review Activity 

 1254 Charles Morris Street, SE 

 Building 58, Suite 100 

 Washington, DC 20374 
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Subject: RULING - FILING - Panel 2 - United States v. Kunishige - Motion for Third Enlargement 
and Motion to File Out-of-Time

Signed By:

MOTION GRANTED 
June 23 2021 

United States Navy-Marine Corps 
Court of Criminal Appeals 

 
 
 
 

 
Panel Paralegal 
Navy-Marine Corps Court of Criminal Appeals 
1254 Charles Morris St SE, Ste 320 
Washington Navy Yard, DC 20374 

 

Subject: FILING - Panel 2 - United States v. Kunishige - Motion for Third Enlargement and Motion to File Out-of-Time 
 
To this Honorable Court: 
 
Please see attached Appellant’s Motion to File Out-of-Time and Motion for Third Enlargement in US v. Kunishige, 
NMCCA No. 201800110. Thank you. 
 
V/r, 
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Megan E. Horst 
LT, JAGC, USN 
Appellate Defense Counsel (Code-45) 
1254 Charles Morris Street, SE, Suite 140 
Washington Navy Yard, D.C. 20374-5124 

 
 

 



IN THE UNITED STATES NAVY-MARINE CORPS  

COURT OF CRIMINAL APPEALS 

 

Before Panel No. 2 

 

UNITED STATES 

 

            Appellee 

 

 v. 

 

Dexter K. KUNISHIGE 

Sergeant (E-5) 

U.S. Marine Corps 

 

            Appellant 

MOTION TO EXAMINE 

SEALED MATERIALS IN THE 

RECORD OF TRIAL 

 

NMCCA Case No. 201800110 

 

Tried at Camp Pendleton, California, 

on March 30, 2020, May 21, 2020, 

June 3, 2020, September 22, 2020, 

October 8-9, 2020, and October 13-

17, 2020 before a General Court-

Martial convened by Commanding 

General, 1st Marine Division, LtCol 

John Norman, USMC, presiding 

 

TO THE HONORABLE, THE JUDGES OF THE UNITED STATES 

NAVY-MARINE CORPS COURTS OF CRIMINAL APPEALS 
 

 COMES NOW the undersigned and respectfully moves, pursuant to Rule 

6.2(c) of the Navy-Marine Corps Court of Criminal Appeals Rules of Appellate 

Procedure to examine sealed exhibits and transcription pages in the record of trial. 

Specifically, counsel requests to examine the following: 
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1. Appellate Exhibits XXXV and LVII containing child pornography 

a. Were the sealed matters 

 

i. Presented or reviewed by counsel at trial? Yes. 

 

ii. Reviewed in camera and then released to trial or defense counsel? No.     

 

b. If answer to either part of a. is Yes, present a brief, plain statement of the 

appellant’s colorable showing that examination is necessary to a proper 

fulfillment of counsel’s responsibilities: Examination of the sealed videos 

and images containing child pornography is necessary to fully and 

accurately review whether there are any errors related to evidence 

presented at trial. 
 

c. If answer to both parts of a. is No, present a brief, plain statement of good 

cause why appellant’s counsel should be permitted to examine the matters: 

N/A. 
 

d. Is the matter the subject of a colorable claim of privilege? No.  

 

e. If so, who may hold such a privilege? N/A. 

 

f. If there is a colorable claim of privilege, why should the court permit 

examination in light of such a claim? N/A. 

 

g. Are you seeking disclosure of this matter? No. 

 

h. If you are seeking disclosure, describe the reasons for the proposed 

disclosure, and the extent to which the matter should be disclosed: N/A 

 

2. Mil R. Evid. 513 Appellate Exhibits LXXXIII and LXXXIV and  

    transcription of closed hearing 

 

a. Were the sealed matters 

 

i. Presented or reviewed by counsel at trial? Yes. 

 

ii. Reviewed in camera and then released to trial or defense counsel? No.     
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b. If answer to either part of a. is Yes, present a brief, plain statement of the 

appellant’s colorable showing that examination is necessary to a proper 

fulfillment of counsel’s responsibilities: Examination of the sealed 

transcription pages and appellate exhibits is necessary to fully and 

accurately review whether there are any errors related to M.R.E. 513 

evidence at trial. 
 

c. If answer to both parts of a. is No, present a brief, plain statement of good 

cause why appellant’s counsel should be permitted to examine the matters: 

N/A. 

 

d. Is the matter the subject of a colorable claim of privilege? Unlikely. The 

defense, in drafting their motion, did not have access to the mental 

health records. The defense, government, and victim’s legal counsel all 

viewed the evidence, according to the September 22, 2020 sealing order. 

 

e. If so, who may hold such a privilege? If there is any privilege, it would be 

held by the complaining witness. 
 

f. If there is a colorable claim of privilege, why should the court permit 

examination in light of such a claim? This motion was argued at trial on 

the record, and the military judge made an oral ruling.  Without a 

proper review of this material at the appellate level, Appellant will not 

receive adequate appellate review of his case. 
 

g. Are you seeking disclosure of this matter? Yes, counsel seeks to make a 

copy of the sealed material for review in her office. 
 

h. If you are seeking disclosure, describe the reasons for the proposed 

disclosure, and the extent to which the matter should be disclosed: Counsel 

will be able to conduct a more thorough review in her office and will 

need to refer back to the material frequently if it is the subject of an 

assignment of error. Counsel will destroy the material upon completion 

of appellate review. 
 

3. Mil R. Evid. 412 Appellate Exhibits CXVI (116) through CXIX (119) and  

    transcription of closed hearing 

 

i. Were the sealed matters 
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iii. Presented or reviewed by counsel at trial? Yes. 

 

iv. Reviewed in camera and then released to trial or defense counsel? No.     

 

j. If answer to either part of a. is Yes, present a brief, plain statement of the 

appellant’s colorable showing that examination is necessary to a proper 

fulfillment of counsel’s responsibilities: Examination of the sealed 

transcription pages and appellate exhibits is necessary to fully and 

accurately review whether there are any errors related to M.R.E. 412 

evidence at trial. 

 

k. If answer to both parts of a. is No, present a brief, plain statement of good 

cause why appellant’s counsel should be permitted to examine the matters: 

N/A. 
 

l. Is the matter the subject of a colorable claim of privilege? No.  

 

m. If so, who may hold such a privilege? N/A. 

 

n. If there is a colorable claim of privilege, why should the court permit 

examination in light of such a claim? N/A. 

 

o. Are you seeking disclosure of this matter? Yes, counsel seeks to make a 

copy of the sealed material for review in her office. 
 

p. If you are seeking disclosure, describe the reasons for the proposed 

disclosure, and the extent to which the matter should be disclosed: Counsel 

will be able to conduct a more thorough review in her office and will 

need to refer back to the material frequently if it is the subject of an 

assignment of error. Counsel will destroy the material upon completion 

of appellate review. 
 

 Absent further order of the Court, undersigned counsel will otherwise ensure 

continued compliance with any protective orders issued by the military judge in 

this case. 
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WHEREFORE, Appellant respectfully requests that this Court grant this 

motion to examine sealed matters in the Record of Trial. 

 Megan E. Horst 

 LT, JAGC, USN 

 Appellate Defense Counsel 

Navy and Marine Corps Appellate 

Review Activity 

 1254 Charles Morris Street SE 

 Bldg. 58, Suite 100 

 Washington Navy Yard, DC 20374 
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CERTIFICATE OF FILING AND SERVICE 

I certify that the original and three copies of the foregoing were delivered to 

the Court on July 30, 2021, that a copy was uploaded into the Court’s case 

management system on July 30, 2021, and that a copy of the foregoing was 

delivered to the Government on July 30, 2021. 

 

 

 Megan E. Horst 

 LT, JAGC, USN 

 Appellate Defense Counsel 

Navy and Marine Corps Appellate 

Review Activity 

 1254 Charles Morris Street SE 

 Bldg. 58, Suite 100 

 Washington Navy Yard, DC 20374 
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Subject: RECEIPT - FILING - Panel 2 - US v. Kunishige - 201800110d, Mtn to Examine Sealed 
Documents

Signed By:

RECEIVED 
July 30 2021 

United States Navy-Marine Corps 
Court of Criminal Appeals 

 
 
 
 

Panel Paralegal 
Navy‐Marine Corps Court of Criminal Appeals 
1254 Charles Morris St SE, Ste 320 
Washington Navy Yard, DC 20374 

 

Subject: FILING ‐ Panel 2 ‐ US v. Kunishige ‐ 201800110d, Mtn to Examine Sealed Documents 
 
To this Honorable Court: 
 
Please find attached Appellant’s Motion to Examine Sealed Documents for electronic filing in US v. Kunishige, NMCCA 
No. 201800110d.  Thank you.  
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V/r, 
 
Megan E. Horst 
LT, JAGC, USN 
Appellate Defense Counsel (Code‐45) 
1254 Charles Morris Street, SE, Suite 140 
Washington Navy Yard, D.C. 20374‐5124 
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Subject: RULING - FILING - Panel 2 - US v. Kunishige - 201800110d, Mtn to Examine Sealed 
Documents

Signed By:

MOTION GRANTED 
July 30 2021 

United States Navy-Marine Corps 
Court of Criminal Appeals 

 
 

Panel Paralegal 
Navy‐Marine Corps Court of Criminal Appeals 
1254 Charles Morris St SE, Ste 320 
Washington Navy Yard, DC 20374 

 

Subject: FILING ‐ Panel 2 ‐ US v. Kunishige ‐ 201800110d, Mtn to Examine Sealed Documents 
 
To this Honorable Court: 
 
Please find attached Appellant’s Motion to Examine Sealed Documents for electronic filing in US v. Kunishige, NMCCA 
No. 201800110d.  Thank you.  
 
 
V/r, 
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Megan E. Horst 
LT, JAGC, USN 
Appellate Defense Counsel (Code‐45) 
1254 Charles Morris Street, SE, Suite 140 
Washington Navy Yard, D.C. 20374‐5124 

 
 

 
 



IN THE UNITED STATES 

NAVY-MARINE CORPS COURT OF CRIMINAL APPEALS 
 

Before Panel No. 2 

 

UNITED STATES 

 

            Appellee 

 

 v. 

 

Dexter K. KUNISHIGE 

Sergeant (E-5) 

U.S. Marine Corps 

 

            Appellant 

APPELLANT’S MOTION FOR 

FIFTH ENLARGEMENT OF 

TIME 

 

NMCCA Case No. 201800110 

 

Tried at Camp Pendleton, California, 

on March 30, 2020, May 21, 2020, 

June 3, 2020, September 22, 2020, 

October 8-9, 2020, and October 13-

17, 2020 before a General Court-

Martial convened by Commanding 

General, 1st Marine Division, LtCol 

John Norman, USMC, presiding  

 

TO THE HONORABLE, THE JUDGES OF THE UNITED STATES 

NAVY-MARINE CORPS COURTS OF CRIMINAL APPEALS 
 

COMES NOW the undersigned and respectfully moves for a fifth 

enlargement of time to file a Brief and Assignments of Error.  The current due date 

is August 25, 2021. The number of days requested is thirty.  The requested due 

date is September 24, 2021.  
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Status of the case: 

1. The Record of Trial was docketed on February 24, 2021.

2. The Moreno III date is August 24, 2022.

3. Appellant is confined. His normal release date is January 26, 2042.

4. The record consists of 2,478 transcribed pages and 6,582 total pages.

5. Counsel is reviewing the record.

There is good cause to grant this motion. This is a complex case with thirty 

witnesses. Appellant was found guilty of five charges and nine specifications. 

Counsel reviewed a majority of the record during the last enlargement, and should 

complete her review of the full record within the next two weeks. Counsel needs 

additional time to research identified issues and to start drafting the Brief. Counsel 

intends to provide this Court and the government with a list of identified issues by 

the next enlargement period. 

Counsel routinely works over forty hours during the work week, and 

occasionally on the weekend. During this current enlargement period, counsel 

completed a draft of a CAAF Answer due in two weeks in United States v. Miller, 

USCA Dkt No. 21-0222/NA. Counsel also completed a draft of a Brief in United 

States v. Evans, NMCCA No. 202100002. Both briefs are in her command’s chop 

chain for editing and review. Once those briefs are filed, Appellant’s case will 

become counsel’s top priority.  
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 Appellant has been consulted and consents to this enlargement request.  

 Wherefore, undersigned counsel respectfully requests this Court grant a fifth 

enlargement of time.  

     

 

 

 Megan E. Horst 

 LT, JAGC, USN 

 Appellate Defense Counsel 

 Navy-Marine Corps Appellate Review Activity 

 1254 Charles Morris Street, SE 

 Building 58, Suite 100 

 Washington, DC 20374 

 

 

 

 

CERTIFICATE OF FILING AND SERVICE 

 

I certify that the original and three copies of the foregoing were delivered to 

the Court on August 20, 2021, that a copy was uploaded into the Court’s case 

management system August 20, 2021, and that a copy of the foregoing was 

delivered to Director, Appellate Government Division on August 20, 2021.  

 

 

 

 Megan E. Horst 

 LT, JAGC, USN 

 Appellate Defense Counsel 

 Navy-Marine Corps Appellate Review Activity 

 1254 Charles Morris Street, SE 

 Building 58, Suite 100 

 Washington, DC 20374 
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Subject: RECEIPT - FILING - Panel 2 - 201800110d - US v. Kunishige, Mtn for Fifth Enlargement 
Signed By:

 
RECEIVED 

Aug 20 2021 
United States Navy-Marine Corps 

Court of Criminal Appeals 

Subject: FILING ‐ Panel 2 ‐ 201800110d ‐ US v. Kunishige, Mtn for Fifth Enlargement  
 
To this Honorable Court: 
 
Please see attached Appellant’s Motion for Fifth Enlargement in US v. Kunishige, NMCCA No. 201800110. Thank you. 
 
V/r, 
 
Megan E. Horst 
LT, JAGC, USN 
Appellate Defense Counsel (Code‐45) 
1254 Charles Morris Street, SE, Suite 140 
Washington Navy Yard, D.C. 20374‐5124 
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Subject: RULING - FILING - Panel 2 - 201800110d - US v. Kunishige, Mtn for Fifth Enlargement 
Signed By:

 

MOTION GRANTED 
Aug 31 2021 

United States Navy-Marine Corps 
Court of Criminal Appeals 

 
 
 

Panel Paralegal 
Navy‐Marine Corps Court of Criminal Appeals 
1254 Charles Morris St SE, Ste 320 
Washington Navy Yard, DC 20374 

 

Subject: FILING ‐ Panel 2 ‐ 201800110d ‐ US v. Kunishige, Mtn for Fifth Enlargement  
 
To this Honorable Court: 
 
Please see attached Appellant’s Motion for Fifth Enlargement in US v. Kunishige, NMCCA No. 201800110. Thank you. 
 
V/r, 
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Megan E. Horst 
LT, JAGC, USN 
Appellate Defense Counsel (Code‐45) 
1254 Charles Morris Street, SE, Suite 140 
Washington Navy Yard, D.C. 20374‐5124 

 
 

 
 



IN THE UNITED STATES 

NAVY-MARINE CORPS COURT OF CRIMINAL APPEALS 
 

Before Panel No. 2 

 

UNITED STATES 

 

            Appellee 

 

 v. 

 

Dexter K. KUNISHIGE 

Sergeant (E-5) 

U.S. Marine Corps 

 

            Appellant 

APPELLANT’S MOTION FOR 

SIXTH ENLARGEMENT OF 

TIME 

 

NMCCA Case No. 201800110 

 

Tried at Camp Pendleton, California, 

on March 30, 2020, May 21, 2020, 

June 3, 2020, September 22, 2020, 

October 8-9, 2020, and October 13-

17, 2020 before a General Court-

Martial convened by Commanding 

General, 1st Marine Division, LtCol 

John Norman, USMC, presiding  

 

TO THE HONORABLE, THE JUDGES OF THE UNITED STATES 

NAVY-MARINE CORPS COURTS OF CRIMINAL APPEALS 
 

COMES NOW the undersigned and respectfully moves for a sixth 

enlargement of time to file a Brief and Assignments of Error.  The current due date 

is September 24, 2021. The number of days requested is thirty.  The requested due 

date is October 25, 2021.  
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Status of the case: 

1. The Record of Trial was docketed on February 24, 2021.

2. The Moreno III date is August 24, 2022.

3. Appellant is confined. His normal release date is January 26, 2042.

4. The record consists of 2,478 transcribed pages and 6,582 total pages.

5. Counsel has completed her review of the record.

There is good cause to grant this motion. This is a complex case with thirty 

witnesses. Appellant was found guilty of five charges and nine specifications. 

Counsel completed her review of the record during the last enlargement and has 

begun researching identified issues. Counsel needs additional time to research and 

start drafting the Brief. Counsel intends to provide this Court and the government 

with a list of identified issues once she begins drafting the Brief. 

Appellant is also facing potential prosecution in the State of Nevada. As a 

result, counsel is working closely with Appellant’s public defender to ensure trial 

and appellate strategies align. 

Counsel routinely works over forty hours during the work week, and on 

most weekends. During this current enlargement period, counsel filed a CAAF 

Answer in United States v. Miller, USCA Dkt No. 21-0222/NA, and an NMCCA 

Brief in United States v. Evans, NMCCA No. 202100002. Appellant’s case is now 

counsel’s top priority.  
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 Appellant has been consulted and consents to this enlargement request.  

 Wherefore, undersigned counsel respectfully requests this Court grant a 

sixth enlargement of time.  

     

 

 

 Megan E. Horst 

 LT, JAGC, USN 

 Appellate Defense Counsel 

 Navy-Marine Corps Appellate Review Activity 

 1254 Charles Morris Street, SE 

 Building 58, Suite 100 

 Washington, DC 20374 

 

 

 

 

CERTIFICATE OF FILING AND SERVICE 

 

I certify that the original and three copies of the foregoing were delivered to 

the Court on September 17, 2021, that a copy was uploaded into the Court’s case 

management system September 17, 2021, and that a copy of the foregoing was 

delivered to Director, Appellate Government Division on September 17, 2021.  

 

 

 

 Megan E. Horst 

 LT, JAGC, USN 

 Appellate Defense Counsel 

 Navy-Marine Corps Appellate Review Activity 

 1254 Charles Morris Street, SE 

 Building 58, Suite 100 

 Washington, DC 20374 
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Subject: RECEIPT -  FILING - Panel 2 - 201800110d - US v. Kunishige, Mtn for Sixth Enlargement 
Signed By:

RECEIVED 
Sep 17 2021 

United States Navy-Marine Corps 
Court of Criminal Appeals 

 

Subject: FILING ‐ Panel 2 ‐ 201800110d ‐ US v. Kunishige, Mtn for Sixth Enlargement  
 
To this Honorable Court: 
 
Please see attached Appellant’s Motion for Sixth Enlargement in US v. Kunishige, NMCCA No. 201800110. Thank you. 
 
V/r, 
 
Megan E. Horst 
LT, JAGC, USN 
Appellate Defense Counsel (Code‐45) 
1254 Charles Morris Street, SE, Suite 140 
Washington Navy Yard, D.C. 20374‐5124 
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Subject: RULING - FILING - Panel 2 - 201800110d - US v. Kunishige, Mtn for Sixth Enlargement 
Signed By:

MOTION GRANTED 
4 Oct 2021 

United States Navy-Marine Corps 
Court of Criminal Appeals 

 
 
 
 

Panel Paralegal 
Navy‐Marine Corps Court of Criminal Appeals 
1254 Charles Morris St SE, Ste 320 
Washington Navy Yard, DC 20374 

 

Subject: FILING ‐ Panel 2 ‐ 201800110d ‐ US v. Kunishige, Mtn for Sixth Enlargement  
 
To this Honorable Court: 
 
Please see attached Appellant’s Motion for Sixth Enlargement in US v. Kunishige, NMCCA No. 201800110. Thank you. 
 
V/r, 
 



2

Megan E. Horst 
LT, JAGC, USN 
Appellate Defense Counsel (Code‐45) 
1254 Charles Morris Street, SE, Suite 140 
Washington Navy Yard, D.C. 20374‐5124 

 
 

 
 
 



IN THE UNITED STATES 

NAVY-MARINE CORPS COURT OF CRIMINAL APPEALS 
 

Before Panel No. 2 

 

UNITED STATES 

 

            Appellee 

 

 v. 

 

Dexter K. KUNISHIGE 

Sergeant (E-5) 

U.S. Marine Corps 

 

            Appellant 

APPELLANT’S MOTION FOR 

SEVENTH ENLARGEMENT OF 

TIME 

 

NMCCA Case No. 201800110 

 

Tried at Camp Pendleton, California, 

on March 30, 2020, May 21, 2020, 

June 3, 2020, September 22, 2020, 

October 8-9, 2020, and October 13-

17, 2020 before a General Court-

Martial convened by Commanding 

General, 1st Marine Division, LtCol 

John Norman, USMC, presiding  

 

TO THE HONORABLE, THE JUDGES OF THE UNITED STATES 

NAVY-MARINE CORPS COURTS OF CRIMINAL APPEALS 
 

COMES NOW the undersigned and respectfully moves for a seventh 

enlargement of time to file a Brief and Assignments of Error.  The current due date 

is October 25, 2021. The number of days requested is thirty.  The requested due 

date is November 24, 2021.  

 

 

 

 

 



2 
 

 Status of the case: 

1.  The Record of Trial was docketed on February 24, 2021.  

2. The Moreno III date is August 24, 2022.  

3.  Appellant is confined. His normal release date is January 26, 2042. 

4.  The record consists of 2,478 transcribed pages and 6,582 total pages.   

5.  Counsel has completed her review of the record.  

 There is good cause to grant this motion. This is a complex case with thirty 

witnesses. Appellant was found guilty of five charges and nine specifications. 

During the last enlargement, counsel began drafting the brief and continued 

researching identified issues. Counsel is currently drafting two issues: factual 

sufficiency and denial of an expert. Counsel anticipates raising at least four issues 

in her final brief. Counsel needs additional time to complete more research and to 

draft the additional identified issues. Counsel will continue to provide this Court 

and the government with a list of issues she intends to include in the final version 

of the brief. 

 Appellant is facing potential prosecution in the State of Nevada. As a result, 

counsel is working closely with Appellant’s public defender to ensure our trial and 

appellate strategies align. Appellant was also notified that he will be transferred 

from Camp Pendleton to a Nevada State prison soon. Counsel is currently working 

to ensure she has no issues contacting him after this transfer. 
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 Counsel routinely works over forty hours during the work week, and on 

most weekends. Counsel currently has two CAAF Supplements due in the first 

week of November in United States v. Norton, NMCCA No. 202000046 and 

United States v. Daugherty, NMCCA No. 202000133.  

 Appellant’s case remains her top priority, and she is working with her Chain 

of Command to prevent delay in finalizing the brief. Appellant has been consulted 

and consents to this enlargement request.  

 Wherefore, undersigned counsel respectfully requests this Court grant a 

seventh enlargement of time.  

     

 

 

 Megan E. Horst 

 LT, JAGC, USN 

 Appellate Defense Counsel 

 Navy-Marine Corps Appellate Review Activity 

 1254 Charles Morris Street, SE 

 Building 58, Suite 100 

 Washington, DC 20374 
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CERTIFICATE OF FILING AND SERVICE 

 

I certify that the original and three copies of the foregoing were delivered to 

the Court on October 20, 2021, that a copy was uploaded into the Court’s case 

management system October 20, 2021, and that a copy of the foregoing was 

delivered to Director, Appellate Government Division on October 20, 2021.  

 

 

 

 Megan E. Horst 

 LT, JAGC, USN 

 Appellate Defense Counsel 

 Navy-Marine Corps Appellate Review Activity 

 1254 Charles Morris Street, SE 

 Building 58, Suite 100 

 Washington, DC 20374 

 

 

 

   



1

Subject: RECEIPT - FILING - Panel 2 - 201800110d - US v. Kunishige, Mtn for Seventh 
Enlargement 

Signed By:

 
RECEIVED 
Oct 20 2021 

United States Navy-Marine Corps 
Court of Criminal Appeals 

 
 

Panel Paralegal 
Navy‐Marine Corps Court of Criminal Appeals 
1254 Charles Morris St SE, Ste 320 
Washington Navy Yard, DC 20374 

 

Subject: FILING ‐ Panel 2 ‐ 201800110d ‐ US v. Kunishige, Mtn for Seventh Enlargement  
 
To this Honorable Court: 
 
Please see attached Appellant’s Motion for Seventh Enlargement in US v. Kunishige, NMCCA No. 201800110. Thank you. 
 
V/r, 
 
Megan E. Horst 



2

LT, JAGC, USN 
Appellate Defense Counsel (Code‐45) 
1254 Charles Morris Street, SE, Suite 140 
Washington Navy Yard, D.C. 20374‐5124 
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Subject: RULING - FILING - Panel 2 - 201800110d - US v. Kunishige, Mtn for Seventh 
Enlargement 

Signed By:

MOTION GRANTED 
16 NOV 2021 

United States Navy-Marine Corps 
Court of Criminal Appeals 

 
 
 

 
Panel Paralegal 
Navy‐Marine Corps Court of Criminal Appeals 
1254 Charles Morris St SE, Ste 320 
Washington Navy Yard, DC 20374 

 

Subject: FILING ‐ Panel 2 ‐ 201800110d ‐ US v. Kunishige, Mtn for Seventh Enlargement  
 
To this Honorable Court: 
 
Please see attached Appellant’s Motion for Seventh Enlargement in US v. Kunishige, NMCCA No. 201800110. Thank you. 
 
V/r, 
 



2

Megan E. Horst 
LT, JAGC, USN 
Appellate Defense Counsel (Code‐45) 
1254 Charles Morris Street, SE, Suite 140 
Washington Navy Yard, D.C. 20374‐5124 

 
 

 
 



IN THE UNITED STATES 

NAVY-MARINE CORPS COURT OF CRIMINAL APPEALS 
 

Before Panel No. 2 

 

UNITED STATES 

 

            Appellee 

 

 v. 

 

Dexter K. KUNISHIGE 

Sergeant (E-5) 

U.S. Marine Corps 

 

            Appellant 

APPELLANT’S MOTION FOR 

EIGHTH ENLARGEMENT OF 

TIME 

 

NMCCA Case No. 201800110 

 

Tried at Camp Pendleton, California, 

on March 30, 2020, May 21, 2020, 

June 3, 2020, September 22, 2020, 

October 8-9, 2020, and October 13-

17, 2020 before a General Court-

Martial convened by Commanding 

General, 1st Marine Division, LtCol 

John Norman, USMC, presiding  

 

TO THE HONORABLE, THE JUDGES OF THE UNITED STATES 

NAVY-MARINE CORPS COURTS OF CRIMINAL APPEALS 
 

COMES NOW the undersigned and respectfully moves for an eighth 

enlargement of time to file a Brief and Assignments of Error.  The current due date 

is November 24, 2021. The number of days requested is thirty.  The requested due 

date is December 24, 2021.  
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 Status of the case: 

1.  The Record of Trial was docketed on February 24, 2021.  

2. The Moreno III date is August 24, 2022.  

3.  Appellant is confined. His normal release date is January 26, 2042. 

4.  The record consists of 2,478 transcribed pages and 6,582 total pages.   

5.  Counsel has completed her review of the record.  

 There is good cause to grant this motion. This is a complex case with thirty 

witnesses. Appellant was found guilty of five charges and nine specifications. 

During the last enlargement, counsel continued drafting the Brief and identified all 

the issues she intends to raise to this Court. Counsel is currently drafting five 

issues: factual sufficiency, improper denial of an expert, military judge bias, 

improper sentencing instruction, and improper denial of a suppression motion. 

Counsel does not anticipate raising any additional issues, but respectfully requests 

additional time to finish writing the Brief.  

 Appellant is facing potential prosecution in the State of Nevada. As a result, 

counsel is working closely with Appellant’s public defender and previous trial 

defense counsel to ensure our trial and appellate strategies align. Appellant has not 

yet been transferred from Camp Pendleton to a Nevada State prison. Counsel is 

currently working to ensure she has no issues contacting Appellant after this 

pending transfer. 
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 Counsel routinely works over forty hours during the work week, and on 

most weekends. Counsel is preparing for her first CAAF oral argument scheduled 

for December 8, 2021 in United States v. Miller, USCA Dkt. No. 21-0222/NA. 

Counsel currently has five active cases with this Court, but this case is her top 

priority among the five cases.  

 Appellant has been consulted and consents to this enlargement request.  

 Wherefore, undersigned counsel respectfully requests this Court grant an 

eighth enlargement of time.  

     

 

 

 Megan E. Horst 

 LT, JAGC, USN 

 Appellate Defense Counsel 

 Navy-Marine Corps Appellate Review Activity 

 1254 Charles Morris Street, SE 

 Building 58, Suite 100 

 Washington, DC 20374 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



4 
 

CERTIFICATE OF FILING AND SERVICE 

 

I certify that the original and three copies of the foregoing were delivered to 

the Court on November 18, 2021, that a copy was uploaded into the Court’s case 

management system November 18, 2021, and that a copy of the foregoing was 

delivered to Director, Appellate Government Division on November 18, 2021.  

 

 

 

 Megan E. Horst 

 LT, JAGC, USN 

 Appellate Defense Counsel 

 Navy-Marine Corps Appellate Review Activity 

 1254 Charles Morris Street, SE 

 Building 58, Suite 100 

 Washington, DC 20374 

 

 

 

   



1

Subject: RECEIPT - FILING - Panel 2 - 201800110d - US v. Kunishige, Mtn for Eighth Enlargement 
Signed By:

RECEIVED 
Nov 18 2021 

United States Navy-Marine Corps 
Court of Criminal Appeals 

 
 
 
 

 
Panel Paralegal 
Navy‐Marine Corps Court of Criminal Appeals 
1254 Charles Morris St SE, Ste 320 
Washington Navy Yard, DC 20374 

 

Subject: FILING ‐ Panel 2 ‐ 201800110d ‐ US v. Kunishige, Mtn for Eighth Enlargement  
 
To this Honorable Court: 
 
Please see attached Appellant’s Motion for Eighth Enlargement in US v. Kunishige, NMCCA No. 201800110. Thank you. 
 
V/r, 
 
Megan E. Horst 



2

LT, JAGC, USN 
Appellate Defense Counsel (Code‐45) 
1254 Charles Morris Street, SE, Suite 140 
Washington Navy Yard, D.C. 20374‐5124 
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Subject: RULING - FILING - Panel 2 - 201800110d - US v. Kunishige, Mtn for Eighth Enlargement 
Signed By:

 
MOTION GRANTED-(THIS WILL BE THE LAST ENLARGEMENT). 

29 NOV 2021 
United States Navy-Marine Corps 

Court of Criminal Appeals 
 
 
 

 
Panel Paralegal 
Navy‐Marine Corps Court of Criminal Appeals 
1254 Charles Morris St SE, Ste 320 
Washington Navy Yard, DC 20374 

 

Subject: FILING ‐ Panel 2 ‐ 201800110d ‐ US v. Kunishige, Mtn for Eighth Enlargement  
 
To this Honorable Court: 
 
Please see attached Appellant’s Motion for Eighth Enlargement in US v. Kunishige, NMCCA No. 201800110. Thank you. 
 
V/r, 
 
Megan E. Horst 



2

LT, JAGC, USN 
Appellate Defense Counsel (Code‐45) 
1254 Charles Morris Street, SE, Suite 140 
Washington Navy Yard, D.C. 20374‐5124 

 
 

 
 
 



IN THE UNITED STATES NAVY-MARINE CORPS 

COURT OF CRIMINAL APPEALS 

 

Before Panel No. 2 

 

UNITED STATES, 

  Appellee 

 

 v. 

 

Dexter K. KUNISHIGE, 

Sergeant (E-5) 

U.S. Marine Corps 

  Appellant

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

APPELLEE’S PARTIAL 

OPPOSITION TO APPELLANT’S 

MOTION FOR SEVENTH 

ENLARGEMENT OF TIME  

 

Case No. 201800110 

 

Tried at Camp Pendleton, California, 

on March 30, May 21, June 16, 

September 3 and 22, October 8–9 and 

13–17, 2020, before a general court-

martial convened by Commanding 

General, 1st Marine Division, 

Lieutenant Colonel J. P. Norman, 

U.S. Marine Corps, presiding. 

 

TO THE HONORABLE JUDGES OF THE UNITED STATES 

NAVY-MARINE CORPS COURT OF CRIMINAL APPEALS 

 

 Under Rule 23.2 of this Court’s Rules of Appellate Procedure, the United 

States opposes a full thirty-day enlargement and consents only to a fourteen-day 

Seventh Enlargement of Time.  If Appellant files a supplemental pleading 

consistent with the Rules and precedent, the United States will then consent to the 

full enlargement.   
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A. This Court’s Rules require a detailed explanation of good cause, a 

detailed explanation of the number and complexity of Appellate 

Defense Counsel’s pending cases, and the number and prioritization 

of other duties. 

 This Court may grant an enlargement of time only if an appellant shows 

good cause with particularity.  N-M. Ct. Crim. App. R. 23.2(c)(3).  This includes 

requiring counsel to “articulate specific reasons why the enlargement of time 

should be granted by the Court.”  N-M. Ct. Crim. App. R. 23.2(c)(3).   

 “If counsel cites caseload as a reason for the delay, a detailed explanation of 

the number and complexity of counsel’s pending cases. . . and the number and 

prioritization of other duties, specifically time spent assisting other counsel with 

their cases, preparing for oral argument, and executing collateral duties is 

required.”  N-M. Ct. Crim. App. R. 23.2(c)(4).   

 This Court is directly responsible for exercising “institutional vigilance” 

over this and all cases pending Article 66 review.  Diaz v. JAG of the Navy, 59 

M.J. 34, 40 (C.A.A.F. 2003).  Appellant must comply with this Court’s Rules, 

which enable the Court to maintain “institutional vigilance” over his case.  Id. 

 B. Appellant fails to demonstrate good cause for a Seventh 

Enlargement. 

 Appellant has failed to make the progress projected in previous enlargement 

requests.  In Appellant’s Motion for Fifth Enlargement of Time, Appellate Defense 

Counsel anticipated completing review of the Record and providing the 
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Government and the Court with a list of identified issues at the conclusion of that 

requested enlargement period.  (Appellant’s Mot Fifth Enl. at 2, Aug. 20, 2021.)  

Two months have passed, and Appellant has not yet identified all the issues he 

intends to raise in his brief.  (See Appellant’s Mot Seventh Enl. at 2, Oct. 20, 

2021.)   

 Additionally, neither of the two errors identified by Appellant—factual 

sufficiency and denial of an expert—are particularly complex issues necessitating a 

Seventh Enlargement.   

C. Appellate Defense Counsel fails to discuss complexity of her pending 

cases or other duties during the last enlargement period. 

 

 Although Appellate Defense Counsel cites her workload in the 

Motion, she fails to provide a “detailed explanation of the number and 

complexity” of her pending cases.  See N-M. Ct. Crim. App. R. 23.2(c)(4); 

(Appellant’s Mot Seventh Enl. at 3, Oct. 20, 2021).  Counsel also fails to 

discuss her “number and prioritization of other duties.”  (See id.)   

 This Court should deny the present Motion for a full enlargement and 

grant only fourteen days.  If Appellant complies with this Court’s Rules, 

only then should this Court consider granting Appellant’s full requested 

thirty day enlargement. 
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Conclusion 

 The United States consents to a fourteen day enlargement.  The United 

States will consent to the full requested thirty days if Appellate Defense Counsel 

files an amended motion within five days that complies with this Court’s Rules and 

provides a proper justification for good cause. 

      
MEGAN E. MARTINO 

Lieutenant, JAGC, U.S. Navy 

Appellate Government Counsel 

Navy-Marine Corps Appellate 

Review Activity 

Bldg. 58, Suite B01 

1254 Charles Morris Street SE 

Washington Navy Yard, DC 20374 

 

Certificate of Filing and Service 

I certify I uploaded this document into this Court’s case management system 

and emailed it to this Court’s filing address and Appellate Defense Counsel, 

Lieutenant Megan E. HORST, JAGC, U.S. Navy, on October 25, 2021. 

     
MEGAN E. MARTINO 

Lieutenant, JAGC, U.S. Navy 

Appellate Government Counsel 
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Subject: RECEIPT - FILING – Panel #2 – U.S. v. Kunishige – NMCCA 201800110  – Partial Oppo 
7th EOT (Martino)

Signed By:

 
RECEIVED 
Oct 25 2021 

United States Navy-Marine Corps 
                                      Court of Criminal Appeals 

 
 

Panel Paralegal 
Navy‐Marine Corps Court of Criminal Appeals 
1254 Charles Morris St SE, Ste 320 
Washington Navy Yard, DC 20374 

 

Subject: FILING – Panel #2 – U.S. v. Kunishige – NMCCA 201800110 – Partial Oppo 7th EOT (Martino) 
 
To this Honorable Court: 
  
Please find attached Appellee’s Partial Opposition to Appellant’s Motion for Seventh Enlargement of Time, for electronic 
filing in United States v. Kunishige, NMCCA No. 201800110. 
  
Thank you. 
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Very respectfully, 
  

LT, JAGC, USN 
Appellate Government Counsel, Code 46 
Navy and Marine Corps Appellate Review Activity 
1254 Charles Morris St. SE | Bldg 58, Suite B01 
Washington Navy Yard, D.C. 20374‐5124 

  
 



IN THE UNITED STATES 

NAVY-MARINE CORPS COURT OF CRIMINAL APPEALS 
 

Before Panel No. 2 

 

UNITED STATES, 

            Appellee 

 

 v. 

 

Dexter K. KUNISHIGE 

Sergeant (E-5) 

U.S. Marine Corps , 

            Appellant 

NMCCA Case No. 201800110 

 

APPELLANT’S MOTION TO 

EXCEED WORD COUNT 

LIMITATION 

 

Tried at Camp Pendleton, California, 

on March 30, 2020, May 21, 2020, 

June 3, 2020, September 22, 2020, 

October 8-9, 2020, and October 13-

17, 2020 before a General Court-

Martial convened by Commanding 

General, 1st Marine Division, LtCol 

J.P. Norman, USMC, presiding 

 

TO THE HONORABLE, THE JUDGES OF THE UNITED STATES 

NAVY-MARINE CORPS COURTS OF CRIMINAL APPEALS 
 

COMES NOW Appellant, pursuant to Rule 17.3 of the Navy-Marine Corps 

Court of Criminal Appeals Rules of Appellate Procedure, in conjunction with 

Appellant’s Brief, and files the following motion to exceed the word count 

limitation of 15,000 words. 

 There is good cause to grant this motion. Sergeant Kunshige’s first court-

martial took place in September 2017. In October 2019, this Court reversed his 
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convictions and remanded the case, permitting a full rehearing of all charges.1 

 A general court-martial composed of members with enlisted representation 

convicted Sgt Kunishige, contrary to his pleas, of one specification of failure to 

obey a lawful order, one specification of sexual abuse of child under age twelve, 

one specification of sexual assault of a child under age twelve, two specifications 

of sexual assault of a child under age sixteen, one specification of receipt, 

possession, and viewing child pornography, one specification of soliciting another 

to produce and distribute child pornography, one specification of obstructing 

justice, and one specification of adultery, in violation of Articles 92, 120b, and 

134, UCMJ.2 The members sentenced him to thirty years’ confinement, reduction 

to E-1, forfeiture of all pay and allowances, and a dishonorable discharge.3  

The record of trial is lengthy, containing over 6,500 pages. Because this case 

was a rehearing, the Brief includes an extensive procedural history and issues that 

date back eight years. Additionally, there were over fifty pretrial motions filed in 

this case, which required a lengthy statement of facts to provide sufficient context 

                     
1 United States v. Kunishige, 79 M.J. 693, 714 (N-M. Ct. Crim. App. 2019). 
2 R. at 2315. 
3 R. at 1387. 
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for the issues raised. Sergeant Kunishige specifically requested undersigned 

counsel raise all eight issues. As such, the Brief exceeds 15,000 words. 

Sergeant Kunishige respectfully requests this Court grant this motion to 

allow him to file a Brief exceeding the word count permitted under the Rules. 

 

     Respectfully submitted. 

 

 Megan E. Horst 

 LT, JAGC, USN 

 Appellate Defense Counsel 

 1254 Charles Morris Street SE 

 Bldg. 58, Suite 100 

 Washington Navy Yard, DC 20374 
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Certificate of Filing and Service 

 

 I certify that the original and three copies of the foregoing were delivered to 

the Court on December 28, 2021, that a copy was uploaded into the Court’s case 

management system on December 28, 2021, and that a copy of the foregoing was 

delivered to Director, Appellate Government Division on December 28, 2021.  

 

      

 

 Megan E. Horst 

 LT, JAGC, USN 

 Appellate Defense Counsel 

 1254 Charles Morris Street SE 

 Bldg. 58, Suite 100 

 Washington Navy Yard, DC 20374 
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Subject: RECEIPT -  FILING - Panel 2 - 201800110d - US v. Kunishige, Brief and Mtn to Exceed 
Word Count 

Signed By:

RECEIVED 
Dec 28 2021 

United States Navy-Marine Corps 
Court of Criminal Appeals 

 

Subject: FILING ‐ Panel 2 ‐ 201800110d ‐ US v. Kunishige, Brief and Mtn to Exceed Word Count  
 
To this Honorable Court: 
 
Please see attached Appellant’s Brief and Motion to Exceed the Word Count in US v. Kunishige, NMCCA No. 201800110. 
Counsel will file the Table of Pseudonyms under seal separately. Thank you. 
 
V/r, 
 
Megan E. Horst 
LT, JAGC, USN 
Appellate Defense Counsel (Code‐45) 
1254 Charles Morris Street, SE, Suite 140 
Washington Navy Yard, D.C. 20374‐5124 
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Subject: RULING -  FILING - Panel 2 - 201800110d - US v. Kunishige, Brief and Mtn to Exceed 
Word Count 

Signed By:

MOTION GRANTED 
5 JAN 2022 

United States Navy-Marine Corps 
Court of Criminal Appeals 

 

Subject: FILING ‐ Panel 2 ‐ 201800110d ‐ US v. Kunishige, Brief and Mtn to Exceed Word Count  
 
To this Honorable Court: 
 
Please see attached Appellant’s Brief and Motion to Exceed the Word Count in US v. Kunishige, NMCCA No. 201800110. 
Counsel will file the Table of Pseudonyms under seal separately. Thank you. 
 
V/r, 
 
Megan E. Horst 
LT, JAGC, USN 
Appellate Defense Counsel (Code‐45) 
1254 Charles Morris Street, SE, Suite 140 
Washington Navy Yard, D.C. 20374‐5124 

 
 



IN THE UNITED STATES NAVY-MARINE CORPS 

COURT OF CRIMINAL APPEALS 

 

Before Panel No. 2 

 

UNITED STATES, 

  Appellee 

 

 v. 

 

Dexter K. KUNISHIGE, 

Sergeant (E-5) 

U.S. Marine Corps 

  Appellant

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

APPELLEE’S CONSENT MOTION 

FOR FIRST ENLARGEMENT OF 

TIME 

 

Case No. 201800110 

 

Tried at Marine Corps Camp 

Pendleton, California, on March 30, 

May 21, June 16, September 3 and 22, 

and October 8–9 and 13–17, 2020, 

before a general court-martial 

convened by Commanding General, 

1st Marine Division, Lieutenant 

Colonel J. P. Norman, U.S. Marine 

Corps, presiding. 

 

TO THE HONORABLE JUDGES OF THE UNITED STATES 

NAVY-MARINE CORPS COURT OF CRIMINAL APPEALS 

 

 Pursuant to Rule 23.2 of this Court’s Rules of Appellate Procedure, the 

United States respectfully moves for a thirty-day enlargement of time from January 

27, 2022, to February 26, 2022, to answer Appellant’s Brief and Assignments of 

Error. 
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The Record of Trial consists of 2478 transcribed pages, and Appellant 

consents to the enlargement.  A showing of good cause is therefore not required.  

See N-M. Ct. Crim. App. R. 23.2(c)(2). 

Conclusion 

The United States respectfully requests the Court grant this Consent Motion 

and extend the time to file its Answer to February 26, 2021.  

 
R. BLAKE ROYALL 

Lieutenant, JAGC, U.S. Navy 

Appellate Government Counsel 

Navy-Marine Corps Appellate 

Review Activity 

Bldg. 58, Suite B01 

1254 Charles Morris Street SE 

Washington Navy Yard, DC 20374 

Certificate of Filing and Service 

I certify this document was emailed to the Court’s filing address, uploaded 

to the Court’s case management system, and emailed to Appellate Defense 

Counsel, Lieutenant Megan HORST, JAGC, U.S. Navy, on January 24, 2022. 

 
R. BLAKE ROYALL 

Lieutenant, JAGC, U.S. Navy 

Appellate Government Counsel 
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RECEIPT - FILING - Panel 2 - United States v. Kunishige - 201800110 - Gov Cons Mot 1st
Enl (Royall)

RECEIVED
Jan 24 2022

United States Navy-Marine Corps
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To This Honorable Court:
 
Pleased find a�ached the Appellee's Consent Mo�on for a First Enlargement of Time in U.S. v. Kunishige, NMCCA
201800110.  
 
Very respec�ully,
 
R. Blake Royall
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IN THE UNITED STATES NAVY-MARINE CORPS 

COURT OF CRIMINAL APPEALS 

 

Before Special Panel No. 2 

 

UNITED STATES, 

  Appellee 

 

 v. 

 

Dexter K. KUNISHIGE, 

Sergeant (E-5) 

U.S. Marine Corps 

  Appellant

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

APPELLEE’S MOTION FOR 

SECOND ENLARGEMENT OF 

TIME 

 

Case No. 201800110R 

 

Tried at Marine Corps Camp 

Pendleton, California, on March 30, 

May 21, June 16, September 3 and 22, 

and October 8–9 and 13–17, 2020, 

before a general court-martial 

convened by Commanding General, 

1st Marine Division, Lieutenant 

Colonel J. P. Norman, U.S. Marine 

Corps, presiding. 

 

TO THE HONORABLE JUDGES OF THE UNITED STATES 

NAVY-MARINE CORPS COURT OF CRIMINAL APPEALS 

 

 Pursuant to Rule 23.2 of this Court’s Rules of Appellate Procedure, the 

United States respectfully moves for a thirty-day enlargement of time from 

February 26, 2022, to March 28, 2022, to answer Appellant’s Brief and 

Assignments of Error. 

A. Information required by Rule 23.2(c)(3). 

Pursuant to Rule 23.2(c)(3), the United States provides the following: 
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(A)  This case was docketed with the Court on February 24, 2021; 

(B)  The Moreno III date is August 24, 2022; 

(C)  Appellant is confined with a normal release date of January 26, 2042; 

(D)  The Record of Trial consists of 2478 transcribed pages and 

approximately 6582 total pages; 

(E)  Counsel has not completed review of the Record. 

(F)  The case is complex.  At a contested general court-martial, the Members 

found Appellant guilty of sexual assault of a child under twelve and sexual assault 

of a child under sixteen.  He now raises eight issues, including legal and factual 

sufficiency, denial of an expert consultant, suppression, discovery violations, 

sentence appropriateness, and instructional error. 

B. Good cause exists in light of the need for additional review, research, 

and drafting. 

Good cause exists for this Second Enlargement.  Counsel needs additional 

time to review the Record, research the issues, draft the Answer, and ensure the 

Answer completely and accurately represents the United States’ settled position on 

the Appellant’s Assignments of Error. 

Conclusion 

The United States respectfully requests the Court grant this Motion and 

extend the time to file its Answer to March 28, 2022.  
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R. BLAKE ROYALL 

Lieutenant, JAGC, U.S. Navy 

Appellate Government Counsel 

Navy-Marine Corps Appellate 

Review Activity 

Bldg. 58, Suite B01 

1254 Charles Morris Street SE 

Washington Navy Yard, DC 20374 

Certificate of Filing and Service 

I certify this document was emailed to the Court’s filing address, uploaded 

to the Court’s case management system, and emailed to Appellate Defense 

Counsel, Lieutenant Megan HORST, JAGC, U.S. Navy, on February 23, 2022. 

 
R. BLAKE ROYALL 

Lieutenant, JAGC, U.S. Navy 

Appellate Government Counsel 
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To This Honorable Court:
 
Pleased find a�ached the Appellee's Mo�on for a Second Enlargement of Time in U.S. v. Kunishige, NMCCA
201800110R.  
 
Very respec�ully,
 
R. Blake Royall
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To This Honorable Court:
 
Pleased find a�ached the Appellee's Mo�on for a Second Enlargement of Time in U.S. v. Kunishige, NMCCA
201800110R.  
 
Very respec�ully,
 
R. Blake Royall
LT, JAGC, USN
Navy and Marine Corps Appellate Review Ac�vity
Appellate Government Counsel | Code 46
1254 Charles Morris St. SE | Bldg 58, Suite B01
Washington Navy Yard, DC 20374-5124
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