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CONVENING ORDER



GENERAL COURT-MARTIAL 

CONVENING ORDER 
NO. 1-19 

) 
) 
) 
) 
) 
) 
) 

COMMANDER 

COAST GUARD PACIFIC AREA 
ALAMEDA, CALIFORNIA 

DatefEB O l 2019 

COMMANDER 
COAST GUARD PACIFIC AREA 

1. A general court-martial is hereby convened. It may try such persons as may properly be brought 
before it and shall meet at Coast Guard Island, Alameda, California unless otherwise directed. 
Designation of this convening authority is Secretarial and pmsuant to Article 22, UCMJ. 

2. The court-martial will be convened with the following members: 

CAPT USCG, District Eleven 
CDR USCG, Air Station San Francisco 
CDR USCG, SFLC Oakland 
LCDR USCG, Sector San Francisco 
LCDR USCG, MIFCPAC 
LCDR SCG, SFLC Oakland 
LCDR USCG, Pacific Area 
LT USCG, SFLC Oakland 
LT USCG, MSST San Francisco 
MAT4 USCG, CEU Oakland 

3. If an enlisted accused requests enlisted representation pursuant to Article 2S(c)(2)(B), UCMJ, 
the court-martial will be convened with the following members: 

CAPT USCG, District Eleven 
CDR USCG, Air Station San Francisco 
CDR USCG, SFLC Oakland 
LCDR USCG, Sector San Francisco 
.DCCS USCG, SFLC Alameda 
YNC USCG, Pacific Area 
AMTl USCG, Air Station San Francisco 
GMl USCG, PSU 312 San Francisco 
IS2 USCG, MIFCPAC 
DC2 USCG, MSST San Francisco 



4. Should any officer listed in paragraph two (2) be excused prior to assembly, that member wi ll be 
replaced with an offi cer listed below. in the order listed: 

CDR USCG, District Eleven 
CDR USCG, Pacific Area 
CDR  USCG Base Alameda 
LCDR USCG, District Eleven 
LCDR  USCG, Pacific Area 
LT USCG, Air Station San Francisco 
LT  USCG, Sector San Francisco 
MA T4  USCG, Base Alameda 
BOSN3  USCG, HSWL Oakland 
ENG2 USCG, Sf LC Oakland 

5. Should any enlisted member in paragraph three (3) be excused prior to assembly, that member 
will be replaced with an enl isted member below, in the order listed : 

BMCS  USCG, Sector San f rancisco 
MKCS USCG, MSST San Francisco 
BMC USCG. ANT San Francisco 
ETC  USCG, C3CEN Oakland 
MSTC  USCG, Pacific Strike Team 
ITC N.  USCG. ESD Alameda 
ET I USCG, RUITOFF San Francisco 
MST!  USCG, Sector San Francisco 
IS I USCG, MIFCPAC 
SK2 USCG, Pacific Area 

6. Should any officer listed in paragraph three (3) be excused prior to assembly that member will 
be replaced with an ollicer listed in paragraph fo ur (4), in the order listed. 

7. I authorize the military judge lo impanel alternative members ii" excess members are available 
after idcnli fication or the primary panel members. 

 
L. L. 

Vice Admiral. U.S. Coast Guard 
Commander 

Coast Guard Paci tic Arca 



GENERAL COURT-MARTIAL 

AMENDMENT NO. I 
CONVENrNG ORDER 
NO. 1-19 

) 
) 
) 
) 
) 
) 
) 

COMMANDER 

COAST GUARD PACIFlC AREA 
ALAMEDA, CALIFORNIA 

Date: OCT 3 1 201 9 

COMMANDER 
COAST GUARD P ACIF[C AREA 

I. The fo llowing members detailed lo General Court-Martial convened by order no. 1- 19, dated 07 
Feb 20 l 9 are hereby relieved: 

LCDR USCG (ret.) 
LCDR USCG, CG !MAT 
LT USCG, CG SFLC Cheboygan 
BMCS USCG (ret.) 

Vice Admiral, U.S. Coast Guard 
Commander 

Coast Guard Pacific Area 



GENERAL COURT-MARTIAL 

AMENDMENT NO. 2 
CONVENING ORDER 
NO. 1-19 

) 
) 
) 
) 
) 
) 
) 
) 

COMMANDER 

COAST GUARD PACIFIC AREA 
ALAMEDA, CALIFORNIA 

Date: FEB O 7 2020 

COMMANDER 
COAST GUARD PACIFIC AREA 

1. The following members detailed to General Court-Martial convened by order no. 1-19, dated 7 
February 2019, are hereby relieved: 

CAPT USCG, District Eleven 
CDR USCG, Air Station San Francisco 
CDR USCG, District Eleven 
BOSN3  USCG, HSWL Oakland 

2. The remaining members detailed as replacements in paragraph (4) of General Court-Martial 
Convening Order 1-19, dated 7 February 2019, are hereby detailed as additional members to 
paragraph (2) of General Court-Martial Conv.ening Order 1.:.19. 

3. The following members are hereby detailed to paragraph (2) of General Court-Martial 
Convening Order 1-19: 

CDR USCG, Pacific Area 
LCDR USCG, Sector San Francisco 
LCDR USCG, Air Station San Francisco 
LCDR USCG, Pacific Area 
LT USCG, Base Alameda 
ENG2 USCG, SFLC 

4. Should any officer listed in paragraph (2) of General Court-Martial Convening Order 1-19, 
dated 7 February 2019, be properly excused prior to impanelment, that member will be replaced 
with an officer listed below, in the order listed: 

LT USCG, HSWL Oakland 
MAT3 USCG, Base Alameda 
CDR  USCG, District Eleven 
LT J. USCG, C4IT Oakland 
LCDR USCG, Pacific Area 
ENG4 USCG, Base Alameda 



5. This amendment applies only to the case or United States v. Chief Culinary Specialist Solomon 
R. Flores. USCG. 

Vice Admira l, U.S. Coast Guard 
Commander 

Coast Guard Pacific Area 



GENERAL COURT-MARTIAL 

CONVENING ORDER 
NO. 2-19 

) 
) 
) 
) 
) 
) 
) 

COMMANDER 

COAST GUARD PACIFIC AREA 
ALAMEDA, CALIFORNIA 

Datef EB -0 7 2019 

COMMANDER 
COAST GUARD PACIFIC AREA 

1. A general court-martial is hereby convened. It may try such persons as may properly be brought 
before it and shall meet at Coast Guard Island, Alameda, California unless otherwise directed. 
Designation of this convening authority is Secretarial and pursuant to Article 22, UCMJ. 

2. The court-martial will be convened with the following members: 

CAPT USCG, Pacific Area 
CDR USCG, Pacific Area 
LCDR USCG, Sector San Francisco 
LCDR USCG, MIFCPAC 
LCDR  USCG, CEU Oakland 
LCDR USCG, Pacific Area 
LT USCG, MIFCPAC 
LTJG  USCG, Alameda 
OSS3 USCG, District Eleven 
F&S2 USCG, Base Alameda 

3. If an enlisted accused requests enlisted representation pursuant to Article 25(c)(2)(B), UCMJ, 
the court-martial will be convened with the following members: 

CAPT USCG, Pacific Area 
CDR USCG, Pacific Area 
LCDR USCG, Sector San Francisco 
LCDR USCG, MIFCPAC 
DCCS USCG, Base Alameda 
SKC USCG, SFLC Oakland 
DCC USCG, Base Alameda 
ISi USCG, MIFCPAC 
SKI USCG, MSST San Francisco 
GM2 USCG, FORCECOM 



4. Should any officer listed in paragraph two (2) be excused prior to assembly, that member will be 
replaced with an officer listed below. in the order listed: 

CDR USCG, District Eleven 
CDR  USCG, Pacific Area 
LCDR  USCG, Air Station San Francisco 
LCDR  USCG, Pacific Area 
LT  USCG. District Eleven 
LT USCG, Sector San Francisco 
LT  USCG, Base Alameda 
F&S4 USCG, DOL Alameda 
ELC2  USCG, VTS San Francisco 
ELC2 USCG, Base Alameda 

5. Should any enlisted member in paragraph three (3) be excused prior to assembly, that member 
will be replaced with an enlisted member below, in the order listed: 

YNCM USCG, Base Alameda 
AETC USCG, Air Station San Francisco 
MEC  USCG, Sector San Francisco 
DVC USCG, Pacific Area 
SKC  USCG, MSST San Francisco 
HSC USCG, HSWL Oakland 
ETC USCG, Base Alameda 
MK I USCG, Sector San Francisco 
EM I  USCG, lPF Alameda 
SK2  USCG, Pacific Area 

6. Should any officer listed in paragraph three (3) be excused prior to assembly, that member will 
be replaced with an offi cer listed in paragraph four (4), in the order listed. 

7. I authorize the mi litary judge to impanel alternative members if excess members are available 
after identification of the primary panel members. 

L. L. fagan 
Vice Admiral, U.S. Coast Guard 

Commander 
Coast Guard Paci fie Arca 



GENERAL COURT-MARTIAL ) 
) 
) 
) 
) 
) 
) 

COMMANDER 

COAST GUARD PACIFIC AREA 
ALAMEDA, CALIFORNIA 

AMENDMENT NO. 1 
CONVENING ORDER 
NO. 2-19 Date: JAN 1 ~ l021 

COMMANDER 
COAST GUARD PACIFIC AREA 

1. The following members detailed to General Court-Martial convened by order no. 2-19, dated 07 
February 2019, are hereby relieved: 

CAPT
CDR
CDR
CDR
LCDR
LCDR
LCDR
LCDR
LCDR
LT
LT
LT
LT
L TJG
F &S4
OSS3

ELC2
F&S2
SKC
AETC
MEC
DVC
SKC
HSC
ETC
ISl
SK 1
GM2 
MKI 
EMI
SK2

2. The following members are hereby detailed as primary members of General Court-Martial 
convened by order no. 2-19: 

CDR USCG, Pacific Area 
CDR :JSCG, Paeifie--Afea-
4:;6,BR US€G;-Pacific-1\rea- 7 
t£DR l::JS€G, Paci·fie-Area-· . 
MSSD4 USCG, Pacific Area 
ELC2  USCG, VTS San Francisco 
YNCM  USCG, Base Alameda 
DCCM  USCG, Base Alameda 
MSTCS USCG, Sector San Francisco 



OSCS USCG, Pacific Area 
DCC USCG, Base Alameda 

3. Should any primary officer listed in paragraph two (2) above, be excused prior to impanelment, 
that member will be replaced with an officer listed below, in the order listed: 

ELC4 USCG, CG Cyber Command 
CDR USCG, District Eleven 
LCDR USCG, District E leven 
CDR USCG, Base A lameda 
LCDR USCG, Pacific Area 
CDR USCG, HSWL SC-DOD 
LCDR USCG, Air Station San Francisco 
CDR USCG, Pacific Area 

4. Should any primary enlisted member in paragraph two (2) above, be excused prior to 
impanelment, that member will be replaced with an enlisted member below, in the order listed: 

SKC USCG, SFLC A lameda 
MKCM  USCG, SFLC Oakland 
ISC USCG, MIFCPAC 
AMTCS USCG, Air Station San Francisco 
EMCS USCG, SFLC Alameda 

5. I authorize the military judge to impanel alternative members at his or her discretion, if excess 
members are available after identification of the primary panel members. 

6. This amendment applies only in the case of United States v. Chief Culinary Specialist Solomon 
R. Flores, USCG. 

Vice Admiral, U.S. Coast Guard 
Commander 

Coast Guard Pacific Area 
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CHARGE SHEET 

I. PERSONAL DATA 
1. NAME OF ACCUSED (Last, First, Ml) 2. EMPLID 3. GRADE OR RANK I 4. PAY GRADE 

FLORES, SOLOMON R.  CSC E-7 
5. UNIT OR ORGANIZATION 6. CURRENT SERVICE 

U.S. COAST GUARD BASE HONOLULU a. INITIAL DATE I b. TERM H'e•M ;,,F ~ 26 April 2016 ~ -
7. PAY PER MONTH 8. NATURE OF RESTRAINT OF ACCUSED 9. DATE(S) IMPOSED 

a. BASIC b. SEA/FOREIGN DUTY C. TOTAL Ta 
)~. 

'3c Av G1 L y' / f 
~ Z,.,w/cPJ '( -ti 4-.,$15. /f' . ~ Pretrial Restriction 10 Aug 2018 --Re!eeee-

$4,360.90 0 -$4-;;36&.90-
'6. I I I i't I II. CHARGES AND SPECIFICATIONS ~ 

1 O.J4Jf1~1¢ rs Ff1:, ~1,;. 
See attached continuation page. 

-

Ill. PREFERRAL 
11a. NAME OF ACCUSER (Last, First, Middle Initial) I b. GRADE 

I 
c. ORGANIZATION OF ACCUSER 

CWO4 Legal Service Command 
I e. DATE (YYYYMMDD) 

2018111 5 

AFFIDAVIT: Before me, the undersigned, authorized by law to administer oaths in cases of this character, personally appeared the above 
named accuser this 15th day of November, 2018, and signed the foregoing charges and specifications under oath that he is a person 
subject to the Uniform Code of Military Justice and that he either has personal knowledge of or has investigated the matters set forth 
therein and that the same are true to the best of his knowledge and belief. 

Legal Service Command {LSC-LMJ} 

Lieutenant Commander/O-4 Commissioned Officer 
Official Capacity to Administer Oaths 

(See R.C.M. 307(b)-must be commissioned officer) 

DD FORM 458, MAY 2000 PREVIOUS EDITION IS OBSOLETE. 



12. 

On { b f\[ <!JV \ [ . 2018, the accused was infonned of the charges against him and of the name(s} of the 
accuser(s) known to me (See R.C.M. 308(a)). (See R.C.M. 308 if notification cannot be made.) 

U.S. Coast Guard Base Honolulu 
Typed Name of lmmedlete Commander O(IJanization of Immediate Commander 

Y SUMMARY COURT-MARTIAL CONVENING AUTHORITY 

13. 

The charges were received at afl(p(f hours, IG NOV , 2018, at U.S. Coast Guard Base 

Honolulu 
Designation of Command or Officer excr.ising 

Summary Court-Martial Jurisdiclion (See R.C.M. 403). 

liQR +t,!E; 
1 ~.:XXXXXXX;;t..X:,Y_Y_Y_Y:A 

Typed Name of Officer 

Commanding Officer 
Official Capacity of Officer Signing 

V. REFERRAL; SERVICE OF CHARGES 
14a. DESffeNATION OF COMMAND OF CONVENING AUTHORITY I b. PLACE I DATE (YYYYMMDO) 

U.S. Coast Guard Pacific Area Alameda, CA 20190207 

Referred for trial to the GEN court-martial convened by CG PACAREA GCM co 1-19 

DID 7 FEB ?019 , subject to the following instructions: 2 

None. 

By xxxxxxxxxx at xxxxxxxxxxxxxxxxxxx 
Command or Order 

L.L. FAGAN Commander, Pacific Area 
Typed Name of Officer Official Cepecity of Officer Signing 

Vice Admiral {0-9) 

15. 

3L1q_/J 'i (frJfl- v/qft9 On ~. I caused to be served ·a copy hereof on the above named accused. 
I I 
Terrence M. Thornburgh LCDR {0-4) 
Typed Name of Trial Counsel Grade or Renk of Trial Counsel 

FOO~ES: 1 - When an appropriate commander signs personally, inapplicable words ara stricken. 
2- See R.C.M. 601(e) concemina instructions. If none, so state. 

DD FORM 458, (BACK), MAY 2000 



12. 

On , 2018, the accused was informed of the charges against him and of the name(s) of the 
accuser(s) known to me (See R.C.M. 308(a)). (See R.C.M. 308 if notification cannot be made.) 

Typed Name of Immediate Commander Organization of Immediate Commander 

Grade 

Sionature 

IV. RECEIPT BY SUMMARY COURT-MARTIAL CONVENING AUTHORITY 

13. 

The charges were received at hours, , 2018, at 
Designation of Command or Officer exercising 

Summary Court-Martial Jurisdiction (See R. C. M. 403). 

~;; 1 

Typed Name of Officer 

Commanding Officer 
Grade Official Capacity of Officer Signing 

Siona tu re 

V. REFERRAL; SERVICE OF CHARGES 
14a. DESIGNATION OF COMMAND OF CONVENING AUTHORITY I b. PLACE I DATE (YYYYMMDD) 

U.S. Coast Guard Pacific Area Alameda, CA 
20200723 

Referred for trial to the GEN court-martial convened by CG PACAREA GCM CO 2-19 

OTO 07 FEB 2019 , subject to the following instructions: 2 None. 

By xxxxxxx et xxxxxxxxxxxxxxxx 
Command or Order 

L. L. Fagan Commander, Pacific Area 
Typed Name of Officer Official Capacity of Officer Signing 

Vice Admiral {O9~ 

7/~3/?-o?D 
15. ~g ;LL.of 2/J/ On ,J-0113.1 caused to be served a copy hereof on the above named accused. 

7 
~ !!)_ ,';$ .Ll,.d.bVC- LT[0-3 

Grade or Rank of Trial Counsel 

/ FOOTNOTES: 1 - When an appropriate commander signs personally, inapplicable words are stricken. 
2 - See R. C.M. 601 (e) concemina instructions. If none, so state. 
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ATTACHMENT-DD FORM 458 
ICO: U.S. v. CSC Solomon R. Flores, USCG 

CHARGE I: Violation of the UCMJ, Article 120 

Specification 1: In that Culinary Specialist Chief Petty Officer Solomon R. Flores, U. S. Coast 
Guard, on active duty, did, at or near Nome, Alaska, on or about July 2017, touch the genitalia of 
Seaman U. S. Coast Guard, with his mouth by causing bodily harm to her, to wit: 
touching her genitalia with his mouth without her consent and with an intent to arouse or gratify 
his sexual desire. 

Specification 2: In that Culinary Specialist Chief Pet · ·-
Guard, on active duty, did, at or near Ko,4!1'~las 
penis on the body of Culittary . 14.:ll:~ :q;:, 

s p ts au~ ~ Udil LlA-~ o y 
UlalU~®! , ent and wi an mtent to arouse or gratify his 

' ✓ 

CHA,RGE II: Violation of the UCMJ, Article 128 

Specification 1: In that Culinary Specialist Chief Petty Officer Solomon R. Flores, U.S. Coast 
Guard, on active duty, did, at or near Kodiak, Alaska, on or about November 2017, unlawfully 
tou~h the pai:its of Culinary Specialtst Third Class U. S. Coast_ Guard, ~ ith his penis., 
wn,/a., CMJ,;1w1 7 J'ptCA..J:t'>f--" ' fh ,rcf da-»-  Wac- wMV\1) A:vtd (Ja.,.,J-.s_ 

CHARGE III: Violation of the UCMJ, Article 134 

Specification: In that Culinary Specialist Chief Petty Officer Solomon R. Flores, U. S. Coast 
Guard, on active duty, did, onboard U.S. Coast Guard on or 
about 15 December 2017, wrongfully endeavor to influence the testimony of Culinary Specialist 
Third Class  U.S. Coast Guard, as a witness in an official investigation into allegations 
against CSC Flores, by communicating to said CS3  a threat to wit,

or words to that effect, and said conduct was to the prejudice of good order and discipline in the 
armed forces and was of a nature to bring discredit upon the armed forces. 



TRIAL COURT MOTIONS & RESPONSES



UNITED STATES COAST GUARD TRIAL JUDICARY 
GENERAL COURT-MARTIAL 

UNITED ST A TES 

v. 

SOLOMON R. FLORES 
CSC/E-7 USCG 

DEFENSE MOTION 
TO EXCLUDE EVIDENCE 

OFFERED UNDER M.R.E. 404(b) 

24 Nov 20 

I. Nature of Motion. The defense, pursuant to R.C.M. 906(b)(l3), hereby moves the cou1t for 

an order in limine prohibiting the government's introduction of facts regarding: 

(1) Evidence that the accused was fo1mally counseled and ordered not to engage in sexual 

relations w ith any other USCGC  crewmember and not to share a hotel room with 

any crewmember other than other fellow Chiefs or first class petty officers. 

(2) Evidence that the accused shared a bed in a hotel room in Kodiak, AK with FN

then a fellow crewmember from the USCGC  and made sexual advances on her. 

Defense also seeks to preclude the government from asking "did you know/have you heard" 

questions regarding this alleged uncharged misconduct of potential good military character 

witnesses. 

2. Burden of Proof. As the proponent of the evidence, the government bears the burden to prove 

admissibility by a preponderance of the evidence. 

3. Summary of Facts. 

a. CSC Flores is charged with violation of UCMJ Articles 120, 128, and 134 ( obstruction of 

justice). The sole specification of Charge I alleges that CSC Flores touched SN vulva 

with his mouth without her consent in July of 2017. The sole specification of Charge II alleges 

Page 1 of 25 
APPELLATE EXHIBIT V I I 
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that CSC Flores unlawfully touched CS3  pants with his penis. The sole specification of 

Charge Ill alleges that CSC Flores attempted to influence CS3 testimony against CSC 

Flores in an anticipated ~mcharged allegation of sex assault. See Charge Sheet. 

b. On 11 December 2017, FN  reported an allegation of sexual assault to MK.I 

while onboard USCGC FN reported that she had been sexually 

assaulted by the accused while at a port call in Kodiak, AK and that CS3 was present. After 

the alleged incident, but before repo1ting, FN was given a Negative Administrative Remarks 

(P&D 7) for the appearance of an inappropriate relationship with another crewmember. 

(Enclosure 1 ). 

c. On 15 December 2017, CS3 , repo1ted to his Chain of Command that CSC Flores 

asked CS3  to speak in private. CS3  reported that the accused attempted to influence 

CS3  testimony in an investigation into the sex assault reported by FN This alleged 

incident is the basis of Charge Ill. (Enclosure 2). 

d . On 14 March 2018, FN was interviewed by CGIS investigators. In that interview, 

she alleged that the accused sexually assaulted her. During that interview, FN declined to 

provide details about the alleged assault and subsequently withdrew from participation in the 

investigation. (Enclosure 3 & Enclosure 4). 

e. FN had previously been the subj ect of a CGIS investigation into her involvement 

with distributing controlled substances. (Enclosure 5). 

f. It was well known on USCGC hat FN did not want to remain stationed 

on USCGC  and that, soon after her arrival, she made her intention on getting of 

USCGC known. It was known that FN stated she would be leaving (USCGC 

 sooner rather than later. FN was observed bragging about getting off the boat 

2 

Page 2 of 25 APPELLATE EXHIBIT VI I 
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early as a result of her repo1t. After reporting, FN  was approached with a worklist, but she 

responded by saying, " I'm flying off the ship, I have to pack my bags," or words to that effect. 

FN was smiling and flapping her hands like wings while making that comment. Enclosure 

6, Enclosure 7, Enclosure 8, Enclosure 9. 

g. Several c rewmembers onboard USCGC believe FN is untruthful. FN 

Enclosure 7, Enclosure I 0. 

h. On 29 October 2020, the government provided notice of its intent to offer the evidence 

described supra, " for any and all permissible purposes, including proving motive, opportunity, 

intent, preparation, plan, knowledge, identity, absence of mistake, or lack of accident. In 

addition, some of the evidence above qualified as res gestae." Enclosure 11. 

4. Discussion. 

Offering general bad character evidence will have the tendency to encourage the fact 

finder to convict because of the accused's extrinsic conduct as opposed to his charged conduct. 

To discourage this from happening, the Court of Appeals for the Armed Forces (C.A.A.F.) 

fashioned a three-prong test, then later conditioned it on the answer to a threshold question. 

In United States v. Loving, 4 1 M.J. 2 13, 245 (C.A.A.F. 1994), C.A.A.F. first asked 

'"whether the evidence of the misconduct is offered for some purpose other than to demonstrate 

the accused's predisposition to crime .... " ' (quoting United States v. Rodriguez, 3 1 M.J. 150, 

155 (C.M.A. 1990)). M.R.E. 404(b) provides examp les of those other purposes. Once such a 

purpose is alleged, only then does the analysis proceed to the tlu·ee-prong test from United States 

v. Reyn.olds, 29 M.J. 105 ( 1989). There, the court established a three-pa1t test for the 

admissibility of 404(b) evidence: 

I) Does the evidence reasonably support a finding by the cou1t members that the accused 
committed prior crimes, wrongs or acts? 

3 
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2) What fact of consequence is made more or less probable by the existence of this 
evidence? 
3) Is the probative value substantially outweighed by the danger of unfair prejudice? 

Reynolds, 29 M.J. at 109. If the evidence fai ls to meet any one of these three standards, 

the evidence is inadmissible. Id. See also United States v. Cousins, 35 M.J. 70 (CMA 1992). 

To answer the threshold question, "this kind of evidence, to be relevant, must directly 

relate to some spec ific 'fact that is of consequence to the ... action,' not to the general issue of 

criminality." Ferguson, 28 M.J. at 108 (quoting Mil. R. Evid. 404(b)); see also United States v. 

Huddleston, I 08 S.Ct. 1496, 1499 ( l 988)("The threshold inquiry a court must make before 

admitting similar acts evidence under Rule 404(b) is whether that evidence is probative of a 

material issue other than character."). 

a. Evidence that the accused was formally counseled and ordered not to engage in sexual 
relations with any other USCGC  crewmember and not to share a hotel room 
with any crewmember other than other fellow Chiefs or first class petty officers is 
inadmissible. 

The government' s notice fa ils to state the pennissible purpose for which the proffered 

evidence will be admitted. 

Even if the government is able to a11iculate a pem1issible purpose, this evidence does not 

make a fact of consequence any more or less probable, as required by Reynolds, second prong. 

Finally, even if this court finds some marginal relevance, any probative value is 

substantially outweighed by the risk of unfair prejudice. The government made an intentional 

decision to not charge the accused for violating an order. Introduction of this evidence does 

nothing more than allow the government to argue that an apparent violation of this order shows 

the accused ' s predisposition to commit crimes. This not-so-veiled attempt to mislead the 

members and confuse the issues should be precluded by this coU11. 

4 
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b. Evidence that the accused shared a bed in a hotel room in Kodiak, AK with FN  then 
a fellow crewmember from the USCSC and made sexual advances on her is 
inadmissible. 

The government's notice fa ils to state the permissible purpose for which the proffered 

evidence will be admitted. It appears as if the government is seeking to admit this evidence only 

because it tends to show that the accused has a "predisposition to crime." Lov ing, 41 M.J. 2 13 

(C.A.A.F. 1994). The government has failed to meet this threshold burden and should be 

precluded from presenting this evidence at trial. 

Even if the government is able to a11iculate a pennissible purpose, the evidence should be 

excluded under Reynolds prong one. On the face of the allegation, FN all eges that she was 

sexually assaulted, without her consent, on a hotel bed while CS3 someone who describes 

FN was present in the room. It is telling that CS3 did not w itness the 

alleged assault and has stated that he fell asleep after observing FN  and the accused in the 

same bed. It is not c lear whether "sharing a bed" with FN even constitutes a prior crime or 

wrong in violation of the order prohibiting sharing a room with junior personnel. Allowing 

personnel to enter a hotel room for the limited purpose of using Wi-Fi to contact loved ones or 

download content would not alone violate this policy. 

The proffered evidence also fails Reynolds second prong because no fact of consequence 

is made more or less probable by admitting this evidence. 

Finally, the proffered evidence should be excluded because any probative value is 

substantially outweighed by the risk of unfair prejudice. If the government is allowed to admit 

this evidence, the defense will be forced to meet it - that is to provide evidence which tends to 

show that the alleged sexual assault was fabricated and did not occur. The government is aware 

of the substantial amount of evidence which tends to undermine the a lleged sexual assault. The 

defense believes this is ultimately why the government has made the deliberate choice to exclude 

5 
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FN as a government witness. The proffered ev idence is nothing more than the government's 

attempt to shoehorn bad information about the accused without re lying on a non-credible 

witness. A llowing the government to admit this evidence will invariable resul t in a trial within a 

trial about the veracity of this alleged sexual assault. 

5. Relief Requested. The defense respectfully requests that the cou1t issue an order prohibiting 

the following evidence of w hich the government has given notice: 

6. Evidence. The defense offers the following enclosures: 

1) Enclosure I , CGIS R eport Summary mentioning FN Negative 
Administrative Remarks 

2) Enclosure 2, CS3 Official Statement 

3) Enclosure 3, CGIS Report Summary of FN Interview 

4) Enclosure 4 , Email from LCDR  to CGSA  stating FN 
does not wish to provide any info1mation for the investigation 

5) Enclosure 5, Criminal Investigation Report showing FN involvement 
with distribution of controlled substances. 

6) Enclosure 6, Relevant Portion of CQIS Report of Investigation 

7) Enclosure 7, Relevant Portion of CGIS Report oflnvestigation 

8) Enclosure 8, Relevant Po1tion of CG IS Report of Investigation 

9) Enclosure 9, Relevant Portion of CGIS Report of Investigation 

l 0) Enclosure 10, Portion of Trial Transcript Day 6 

11 ) Government MRE 404(b) Notice dtd 29 October 2020 

7. Argument. If opposed, the defense requests oral argument on this matter. 

T. L. BULLOCK 
LT, JAGC, USN 
Detailed Defense Counsel 
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CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing motion was electronically served on trial 

counsel on 24 Nov 2020. 

T.L. BULLOCK 

LT, JAGC, USN 

Detailed Defense Counsel 
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UNITED STATES COAST GUARD JUDICIARY 
GENERAL COURT-MARTIAL 

UN ITED STATES 

V. 

PROSECUTION REPLY TO DEFENSE 
MOTION TO EXCLUDE EYIDNCE 
OFFERED UNDER M.R.E. 404(b) 

SOLOMON R. FLORES 
CSC I E.7. 

U.S. COAST GUARD 

( JO DECEMBER 2020) 

RELIEF SOUGHT 

The Government respectfully requests that this court deny the Defense ' s motion in limine 

preclude the government from introducing certa in relevant and admissible ev idence on the merits 

or in rebuttal or for impeachment. 

HEARING 

The Government requests a hearing. 

BURDEN OF PERSUASION AND BURDEN OF PROOF 

As the proponent of the ev idence, the government bears the burden to prove admissibi li ty 

by a preponderance of the evidence. 

FACTS 

The Government incorporates by reference the facts contained in the Defense motion. 

The Government offers the fo llowing additional facts: 

1. Prohibited relationships onboard CGC

At all times relevant to this case,_ CSC Solomon Flores was a crewmember onboard the 

CGC  As a new member of the  the accused signed a CG-3307 setting 

forth command policies and orders, including a section on interpersonal relationships. 
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prohibited crewmembers fro m engaging in romantic or sexual acts w ith other 

crewmembers, to include kissing, hugging, holding hands, or other physical contact that may be 

. . 
perceived as romantic or sexual. In addition, the prohib ited crewmembers of the 

opposite sex from spending the night together in the same hotel room, whether the cutter was in-

pott or deployed. If all personne l were of the same sex and s imilar rank, the 

permitted them to share hote l rooms. The made these prohibitions on interpersonal 

re lationships lawful orders. 

2. Port call in Nome. AK 

In July 20 17, the made a port call in Nome, AK. The allegations concerning 

Charge I in this case stem from this port call. 

During this po1t call, MST3  booked her own hote l room in Nome prior joining 

shipmates for a night of drinking and socia liz ing. When she arrived ashore, she p lanned on 

meeting up w ith another junior enlisted crewmember who would act as he r liberty buddy. 

However, prior to meeting up, her liberty buddy informed her they were unable to come ashore. 

When she received this information, MST3  was in a bar drinking and socia liz ing with 

other crewmembers, inc luding the accused. She informed the accused that her liberty buddy 

would not be coming ashore. The accused then offered to be her libe1ty buddy for the night. 

Government Exhibit I . 

Whi le sitting in the bar w ith the accused, MST3  overheard the accused receive a call 

from another Chief stating that anothe r crewmember was too drunk to return to the boat. The 

accused asked MST3 if she cou ld give her hotel room to the drunk crewmember. After the 

call, the accused told MST3  that she could stay w ith him. The accused told MST3
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not to tell anyone about the arrangement. MST3  then went to he r hotel room, retrieved her 

belongings, and moved to the accused's hotel room. Id. 

The accused and MST3 . then left the hote l and frequented severa l bars in

During thi s time, MST3  experienced a blackout from drinking alcohol. She "came to" 

from the blackout and the accused was performing oral sex on her. She immediately grabbed her 

c lothes and left, proceeding to the hotel room of a friend and fellow crewmate. !Q. 

3. Port call in Kodiak, AK 

On or about 16 November 2017, the made a p01t call in Kodiak, A K. 

Charges II and III in this case stem from this port call. 

During this time, CS2 worked for the accused in the galley onboard 

the  During the po1t call in Kodiak, CS2  saw the accused and several 

j unior enlisted - including FN  and CS - out at a pizza shop. The following morning, 

as he prepared breakfast on board the cutter, CS2 saw FN walk through the 

messdeck and she appeared like she had been "out all night." CS2 did not see the 

accused that morning, but heard that the accused returned late to the cutter and was in trouble. 

CS2 spoke privately with the accused about hi s night out, and the accused to ld 

him, " I' m an E-7, she's an E-3, why would I risk my career for her? She 's on her way out 

anyhow." He also to ld CS2  "We just talked, I didn ' t do anything to her." 

Government Exhibit 2. 

The following day, FN  to ld CS2 that she was in the hotel room with 

the accused and the accused kept trying to kiss her and get into her pants. Id. 

4. Unrestricted report and investigation 
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The was underway on 11 December 20 17 when FN disclosed that the 

accused had unwelcome sexual conduct with her-on a pott call in Kodiak, AK. She ind icated that 

the accused a lso sexually harassed another junior enlisted crewmember off the 

during the same incident. She later disclosed the identity of this crew member as CS3  and 

she indicated that he witnessed the accused subj ecting her to unwelcome sexual contact. 

On 12 December 20 17, the Executive Officer (XO) contacted CGIS to re lay 

FN  unrestricted report and seek guidance. The XO agreed to take initial investigative 

steps, including collecting witness statements and other requested documents for CGIS. The XO 

collected initial witness statements from ETC  CWO  MKl 

and MKCS  The XO remained in contact with CGIS as agents made plans to meet · 

the cutter in Dutch Harbor on or about 16 December 2017. 

On or about 13 December 20 17, MKCS addressed the Chiefs Mess and told them 

there was an a llegation of misconduct regarding a member of the crew and the port call in 

Kodiak. A fter addressing the entire mess, MKCS " pulled [the accused] to the s ide and 

spoke with just [the accused] that the a llegation was from his division just to give [the accused] a 

heads up ." Government Exh ibit 3. 

5. The accused threatens CS3

On 15 December 2017, around 0540, the accused directed CS2 to 

summon CS3 to the galley. CS2  saw CS3  enter the CS office to meet the 

accused. During the meeting, the accused told CS3  ' ·If we are not on the same page and this 

investigation goes any further than it has to, your career could be destroyed," or words to that 

effect. CS3  reported this threat to his chain of command. Government Exhibit 4. 

6. The accused' s story 
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After FN  made the unrestricted report, the accused approached two fellow chiefs on 

the and told them that he invited FN  and CS3  to his hotel room to use the 

w i-fi and that nothing happened. He c laimed that he woke in the morning and they were gone. 

The accused also prepared a statement about the night in the hote l room . In it, he 

indicated that they (the accused, FN  and CS3 ) went up to his hote l room. FN  and 

CS3  used the wifi and he fell as leep alone on his bed and_ after he woke, they were gone. 

Government Exhibit 5 . 

WITNESSES I EVIDENCE 

The Government does not intend to call any witnesses. The Government offers the 

fo llowing exhibits: 

Exhib it 1 - Relevant excerpts of MST3 testimony fro m first tria l 

Exhibit 2 - CS2 CG IS fNT Summary 

Exhibit 3 - Relevant excerpt of MKCS  testimony from first trial 

Exhibit 4 - Relevant excerpt of CS3 testimony from first trial 

Exhibit 5 - Accused prepared statement 

LEGAL AUTHORITY AND ARGUMENT 

Evidence is re levant if it has any tendency to make the exis tence of any fact in 

consequence to the determination of the action more or less probable than it would be without 

the evidence. M. R.E. 40 I. The Relevant evidence is genera lly admissible absent some other rule 

to the contrary. M.R.E. 402. The court may exclude relevant evidence if its probative value is 

substantia lly outweighed by a danger of one or more o f the fo llowing: unfa ir prejudice, 
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confusing the issues, mis leading the jury, undue de lay, wasting time, or needless ly presenting 

cumulative ev idence. M.R.E. 403. 

Here, the Government concedes that the evidence described in the Defense motion is not 

MRE 404(b) evidence. The Government inc luded the ev idence in its MRE 404(b) notice out of 

a n abundance of caution. However, and as further atticulated be low, wh ile the evidence may not 

be admissible under a MRE 404(b) theory, it is still re levant and admissible as res gestae to the 

charged offenses. 

' ·Facts and c ircumstances surrounding an offense are a lways admissible, whether or not 

they fall into the category of uncharged misconduct. This type of ev idence often has been termed 

' res gestae.' It inc ludes conduct, or misconduct not charged, which is admissibly because it is so 

closely intertwined with the offense charged as to be part and parce l of that offense. U.S. v. 

Keith, 17 M.J. I 078, I 079-80 (A.F.C.M.R. 1984). " Res gestae evidence is vitally important in 

many trials . .. It enables the factfinder to see the fu ll picture so that the evidence w ill not be 

confusing and prevents gaps in a narrati ve of occurrences which might induce unwarranted 

speculation ." U.S. v. Metz, 34 M.J. 349,35 1 (C.M.R. 1992). 

I. Evidence the accused received and signed a CG-3307 setting forth command policies 
and orders. including a section on interpersonal relationships is admissible as res 
gestae to Charge I 

Evidence the accused was presented and acknowledged receiving a Page 7 ordering him 

not to engage in sexual re lations w ith  crewmembers and not to share a hotel room 

w ith crewmembers other than Chief Petty Officers and First C lass Petty Officers is both relevant 

and adm issible. 

It is relevant because the Page 7 regard ing prohibited relationships is s igned and 

acknowledged by the accused. It demonstrates that the accused had knowledge of the policy 
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when he invited MST3 . to his hotel room. In addition, it is important in formation that puts 

into context the accused's actions when he offered of MST3 hotel room to the drunk 

crew member and then told MST3  she could stay with him and not to tell anyone. The 

Government intends to show that this was a pretext for inviting MST3 . to stay in the 

accused' s room for the purpose of later engaging in sexual relations with her. 

Importantly, the probative value is not substantially outweighed by the danger of unfa ir 

prejudice because it is unlikely the trier of fact will use evidence that the accused may have 

disobeyed a Page 7 as propensity evidence that would cause them to bel ieve he must also have 

sexually assaulted SN  Furthermore, the danger of unfair prejudice, if any, can be 

diminished by a limiting instruction that informs the members of the purpose of the evidence and 

limitations on its proper use. 

2. Evidence that FN  made an accusation of sexual misconduct is also res gestae to 
Charge III 

Ev idence that the accused was in a hotel room bed with FN and that she made 

allegations of sexual advances is vitally important to understanding and explaining Charge Ill. 

The evidence is both highly relevant and admiss ible. 

In this case, a finding of guilty on a charge of obstruction of justice is dependent on proof 

that the accused ( I) wrongfully did a certain act; (2) that he did so in the case of himself whom 

he had reason to believe there were or would be criminal proceedings pending; (3) that the act 

was done with intent to influence or impede, or otherwise the due administration of justice; and 

( 4) that the conduct was to the prejudice of good order and discipline or of a nature to bring 

discredit upon the armed forces. "Nowhere in the elements [of obstruction of justice] is there a 

requirement that the offense for which the person is under investigation be proven or that the 

accused even face charges for that offense." U.S. v. Bai ley. 52 M.J. 786, 794 ( 1999). 
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Here, the cata lyst for the conduct underlying Charge Ill was FN and CS3 staying 

the night in the accused 's hotel room. CS3 was a witness to the wrongfu l act when the 

accused threatened his career if did not te ll the story the accused wanted. CS2  will 

testify that the accused believed his career would be in jeopardy if anything were to arise out of 

his in volvement with FN MKCS  will testify that an investigation was initiated as a 

resul t of the allegation that FN made and that he told the accused about the investigation 

before the accused sought out CS3 

The identity of the person who made the allegation (FN ) and the nature of the 

a llegation is v itally important to provide context to the above events. W ithout this evidence, 

there will be unnecessary gaps in the na1i-ative. 

Perhaps more important, the Government has a valid, non-propensity re lated reason fo r 

admitting this evidence: it goes directly to accused 's motive to commit the conduct. " Motive is 

that which incites or stimulates a person to do an act, and as such, it is a state of mind tending to 

show the bas is for that individua l's behavior." U.S. v. Bender, 30 M.J. 8 15,8 18 (A.C.M.R. 

1990) (citing U.S. v. Lips, 33 M.J . 670, 682 (A.F.C.M.R. 1986) . 

Finally, the probative value is not substantially outweighed by the danger of unfair 

prejudice because the government does not seek to introduce testimony or documents that 

discuss the substance of FN a llegation. Indeed, the fact that FN  made an allegation of 

sexual misconduct regarding the accused concerning the port call in Kodiak is sufficient. Again , 

the danger of unfair prejudice, if any, can be d imini shed by a limiting instruction that info rms the 

members o f the purpose of the evidence and limitations on its proper use. 

3. Violating orders is proper rebutta l to good military character evidence. 

If the defense introduces evidence of the accused' s good military character, the 
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Government may cross-examine defense witnesses about the accused ' s prior bad acts. See U.S. 

v. Gee, 39 M.J. 3 11 (C.M.A. 1994); Michelson v. U.S., 335 U.S. 469, 479 ( 1948) (The price a 

defendant must pay for attempting to prove his good name is to throw open the entire subject 

which the law has kept closed for his benefit and make himself vulnerable where the law 

otherw ise shie lds him."); U.S. v. Johnson, 46 M.J. 8 ( 1997). 

CONCLUSION 

The defense has failed to meet its burden and its motion should be denied . 

ISi Case A. Colaw 

Case A . Colaw 
Lieutenant, U.S. Coast Guard 
Trial Counsel 

I ce1tify that I have served or caused to be served a true copy (via e-ma il) o f the above on 
the Defense Counsel on . IO December 2020. 

ISi Case A. Colaw 
Case A. Co law 
Lieutenant, U.S. Coast Guard 
Tria l Counsel 
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UNITED STATES COAST GUARD TRIAL J UDICARY 
GENERAL COURT-MARTIAL 

UNITED ST A TES 

v. 

SOLOMON R. FLORES 
CSC/E-7 USCG 

DEFENSE MOTION 
FOR APPROPRIATE RELIEF -

SEVERENCE 

24 Nov 20 

I. Nature of Motion. The defense, pursuant to R.C.M. 906(b)(l0), hereby moves the couit to 

sever Charge I from Charge II and Charge III to ensure CSC Flores can fully defend himself 

without also materially prejudicing his defense. 

2. Burden of Proof. Per R.C.M. 905(c)( l ) and (2)(A), the defense bears the burden of proof by a 

preponderance of the evidence._ 

3. Summarv of Facts. 

a. CSC Flores is charged with violation of UCMJ A1ticles 120, 128, and 134 (obstruction of 

justice). The sole specification of Charge I alleges that CSC Flores touched SN ' s vulva 

with his mouth without her consent in July of 2017. The sole specification of Charge II alleges 

that CSC Flores unlawfully touched CS3 pants with his penis. The sole specification of 

Charge III alleges that CSC Flores attempted to influence CS3 testimony against CSC 

Flores in an anticipated uncharged allegation of sex assault. See Charge Sheet. 

b. On 11 December 20 1 7, FN  repo1ted an allegation of sexual assault to MK l 

 while onboard USCGC . FN repo1ted that she had been sexually 

assaulted by the accused while at a port call in Kodiak, AK and that CS3  was present. After 

the alleged incident, but before repo1ting, FN was given a Negative Administrative Remarks 
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(P&D 7) for the appearance of an inappropriate relationship with another crewmember. 

(Enclosure 1) 

c. On 15 December 2017, CS3 D.S., reported to his Chain of Command that CSC Flores 

asked CS3 to speak in private. CS3  reported that the accused attempted to influence 

CS3  testimony in an investigation into the sex assault repo1ted by FN This alleged 

incident is the basis of Charge III. CS3  also repo1ted the alleged event which would 

become the basis of Charge II. (Enclosure 2) 

d. On 14 March 2018, FN  was interviewed by CGIS investigators. Ln that interview, 

she alleged that the accused sexua lly assaulted her. During that interv iew, FN declined to 

provide details about the alleged assault and subsequently withdrew from pruticipation in the 

investigation. (Enclosure 3 & 4) 

e. FN  had previously been the subject of a CGIS investigation into her involvement 

with distributing controlled substances. (Enclosure 5) 

f. It was well known on USCGC that FN did not want to remain stationed 

on USCGC and that, soon after her arrival, she made her intention on getting off 

USCGC  known. It was known that FN stated she would be leaving (USCGC 

 sooner rather than later. FN  was observed bragging about getting off the boat 

early as a result of he r repo1t. After repo11ing, FN was approached with a worklist, but she 

responded by saying, ''I'm flying off the ship, I have to pack my bags," or words to that effect. 

FN  was smiling and flapping her hands like wings while making that comment. (Enclosure 

6, Enclosure 7, Enclosure 8, Enclosure 9) 

2 
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g. Several crewmembers onboard USCGC  believe FN  is untruthful. FN 

 (Enclosure 7 & Enclosure 

l 0) 

4. Discussion. 

There is a "general policy in the military favoring trial of all known charges at a single 

cou1t-martial." United States v. Southworth , 50 M.J. 74, 76 (C.A.A.F. l 999)(quoting Manual for 

Cou1ts-Martial, United States ( 1998 ed.), Analysis of Rules for Coutts-Martial at A2 l-53. See 

also, Rule for Courts-Martial 60l (e)(2) discussion ("Ordinarily, all known charges should be 

referred to a sing le cou1t-martial.") Indeed, "unified sentencing by a cou1t-martial favors j oining 

all known offenses into a single trial, thus exposing the accused to only one sentence for his 

criminal misconduct, rather than a series of separate sentences." United States v. Haye, 29 M.J. 

2 13, 2 15 (C.M.A. 1989). 

Neve1theless, an accused may file a motion to sever charges in order " to prevent manifest 

injustice." R. C.M. 906(6)(10). Under this rule, the military judge may sever charges to avoid 

" impermissible spillover [ of evidence] in various ways from the proof of one offense into the 

trial of another offense" that would otherwise deny an accused the right to a fair trial. United 

States v. Duncan, 50 M.J. 494, 497 (C.A.A.F. 2000). 

The cou1t must apply a three-part test to determine whether "manifest injustice" has, or 

w ill, occur: 

(1) whether the findings reflect an impermissible spillover of prejudice from one charge 
to the other; 

(2) whether the evidence of one offense would be admissible proof of the other; and 
(3) whether the military judge provided a proper limiting instruction. 

United States v. Curtis, 44 M.J. 106, 128-29 (C.A.A.F. 1996). The decision to sever, vel non, 

is reviewed for abuse of discretion. See, United States v. Duncan, 53 M.J. 494, 497 (C.A.A.F. 
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2000). " An abuse of discretion w ill be found only where the defendant is able to show that the 

denial of a severance caused him actual prej udice in that it prevented him fro m receiving a fair 

tria l; it is not enough that separate trials may have provided him with a better oppo1tunity for an 

acquittal." Id. at 498 (quoting United States v. Alexander, 135 F.3d 470, 477 (7th Cir. 

1998)( emphasis added). Importantly, appropriate remedial actions and limiting instructions by 

the military judge may abate the prejudic ial effect of any spillover, and thereby prevent manifest 

injustice. Id. (fi nding no manifest injustice when "the military j udge gave limiting instructions 

three times to the members to consider these offenses separately" and " took steps to bifurcate the 

presentation of evidence and argument by the prosecution to avoid the risk of impermissible 

spillover"); Haye, 29 M.J. at 215 (noting that "particularly with good instructions" the danger of 

prej udice is less likely); United States v. Hogan, 20 M.J. 7 1, 73 (C.M.A. l 985)("chances of [the 

members] cumulating the evidence ... substantially diminished by proper limiting instructions 

from mil itary judge"). 

a. T,ying these offenses together would create an insurmountable risk of impermissible 
cany over. 

The government has given notice to defense of its intent to offer ce1tain evidence under 

M.R.E. 404(b). The government intends to offer, essentia lly, evidence that CSC Flores sexually 

assaulted FN  in Kodiak, AK and that, in so doing, he violated an order. If the government is 

permitted to present this evidence, defense will need to meet it. ln order to meet that evidence, 

defense would need to fu lly develop evidence which tends to show that both Charge II and 

Charge III are fabricated allegations, and the means by which defense must do this is by fully 

exploring FN  allegation of sexual assault against CSC Flores. 

However, that very same evidence could then be used by the government, or impermissibly 

considered by the members, to infer that CSC Flores would be more likely to sexually assault SN 

4 
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 because of the allegation that he sexually assaulted FN Fully litigating the underlying 

investigation for a completely separate sexual assault allegation in front of members would serve 

the purpose to suggest that CSC Flores is a bad person who has a propensity to engage in sexual 

misconduct. In light of the holding in United States v. Hills, this court must be especially 

cognizant of the power that propensity evidence has on the fundamental fairness of a trial 

involving allegations of sexual assault. 75 M.J. 350 (C.A.A.F. 2016)(explaining that the 

constitutional presumption of innocence is hollowed if the government is pe1mitted to introduce 

and argue propensity based on evidence of crimes for which the accused is presumed innocent). 

b. No evidence admissible in Charge I would be admissible proof of Charge II and Charge 
Ill. 

The allegation that fonns the basis of Charge I took place in Nome, Alaska in July of 2017. 

There is no factual overlap with the allegations that form the basis of Charge II and Charge III. 

Charge II and Charge Ill allegedly take place in Kodiak, Alaska in November of 20 17. The 

indiv iduals directly involved are also, mostly, separate and distinct. Defense can only identify 

one witness who may have relevant testimony in each trial , SN  However, to 

fully defend CSC Flores against Charge II and Charge III, the defense must introduce evidence 

which will likely cause impennissible spillover with respect to Charge I, as explained supra. 

c. There is no limiting instruction suitable for eliminating the prejudice to CSC Flores. 

There is no suitable limiting instruction that can cure this defect. The prejudice is amplified 

if the government is permitted to admit its proposed 404(6) evidence and the defense is forced to 

meet it. Severance is the only remedy that allows CSC Flores to fully confront the evidence 

against him and also prevent a "manifest injustice." 
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5. Relief Requested. The defense respectfu lly requests that the court sever Charge I from Charge 

II and Charge III. 

6. Evidence. The defense offers the following enclosures: 

I) Enclosure I, CGIS Report Summary mentio ning FN Negative 
Administrative Remarks 

2) Enclosure 2, CS3 Official Statement 

3) Enclosure 3, CG [S Report Summary of FN Interview 

4) Enclosure 4, Email from LCDR to CGSA  stating FN 
does not wish to provide any information for the investigation 

5) Enclosure 5, Criminal Investigation Report showing FN involvement 
with distr ibution of controlled substances. 

6) Enclosure 6, Relevant Portion of CGIS Repo1t of Investigation 

7) Enclosure 7, Relevant Portion o f CG IS Report of Investigation 

8) Enclosure 8, Relevant Portion of CGIS Repott of [nvestigation 

9) Enclosure 9, Relevant Portion of CGIS interview 

10) Enclosure I 0, Portion of Trial Transcript Day 6 

7. Argument. If opposed, the defense requests oral argument on this matter. 

T. L. BULLOCK 
LT, JAGC, USN 
Detailed Defense Counsel 

CERTIFICATE OF SERVICE 
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I hereby certify that a copy of the foregoing motion was electronically served on t1ial 

counsel on 24 Nov 2020. 

T.L. BULLOCK 
LT, JAGC, USN 

Detailed Defense Counsel 
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UNITED STATES COAST GUARD JUDICIARY 
GENERAL COURT-MARTIAL 

UNITED ST A TES 

V. 

SOLOMON R. FLORES 
CSC I E.7. 

U.S. COAST GUARD 

PROSECUTION REPLY TO DEFENSE 
MOTION FOR APPROPRlA TE RELEF -

SEVERANCE 

( IO DECEMBER 2020) 

RELIEF SOUGHT 

The Court should deny Defense ' s motion to sever because the De fense fa iled to meet its 
burden that manifest inj ustice will occur unless the Charges a re severed. 

HEARING 

The Government does not request a hearing. 

BURDEN OF PERSUASION AND BURDEN OF PROOF 

As the moving party, the Defense has the burden o f proof and pe rsuasion by a 
preponderance of the evidence. R.C.M. 905(c). 

FACTS 

This is the second tria l in this matter. The first tria l took place on 24 February 2020 and 

was declared a mistria l after c lose of deliberatio ns and rendering a verdict. During the first trial 

proceedings, the Defense made a similar request to sever the charges. The court denied that 

request. Government Exhibit I . 

The accused is charged with the fo llowing offenses: ( I) one specification of abusive 

sexual contact of MST3 (2) one specification of assault consummated by battery fo r CS3 

and one specification of obstruction of justice fo r threatening CS3 w ith regard of an 

uncharged unrestricted report of sexua l assault. 
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At the time of the offenses, the accused was assigned to the CGC All 

members of the CGC were required to s ign a formal counseling chit (CG-3307) 

setting fo1th command policy on crew relationships, among the other areas of conduct, The 

policy prohibited sharing hote l rooms w ith crewmembers of the opposite sex or unequal rank. 

In November 20 17, the CGC made a port call in Kodiak, AK. The accused 

rented a hotel room and went out drinking with crewmembers, including CS3  (male) and 

FN (fema le). After the bar closed, the accused invited the crewmembers back to this hotel 

room. Others left and only CS3  and FN remained in his hotel room. 

Before falling asleep, CS3 saw FN  in bed w ith the accused and the accused was 

shirtless. CS3  then awoke to the accused naked and on a ll fours leaning over him . CS3

felt the accused ' s breath on his neck and fe lt him touch his hand. He a lso fe lt the accused 's penis 

brush up against his pants (the basis for Charge 11). CS3 backpedaled out from underneath 

the accused and left the room. 

About a month later, while the CGC was underway, FN  made an 

unrestricted report of sexual assault against the accused. She a lleged that the accused had 

unwanted sexua l contact w ith he r in his hote l room on the November port call in Kodiak, AK. 

After she made her repo1t, the command began making necessary notifications, including 

contacting CGIS. During this time, the accused reported ly summoned CS3 to the galley 

office and threatened him to support the accused during the investigation into FN 

a llegation (the basis for Charge III, So le Specification-the obstruction offense). After receiving 

the threat, CS3  reported the threat to his command and provided a written statement. 
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As part of their investigation into FN  sexual assault allegation, CGIS Special 

Agents interviewed CS3  in January and March 201 8. During these interviews, CS3 

told Special Agents what happened to him in the hotel room (Charge II) and that the accused 

threatened him in the galley offi ce (Charge 111). 

As the CGIS investigation continued, agents interviewed more members of the 

crew. This led Special Agents to interview SN three times during March and 

April 20 18. During the third interview, MST3  reported that during a port call in Nome, 

in July 201 7, the accused put his mouth on her vagina without her consent while they were 

in the accused' s hotel room (Charge I). 

WITNESSES/ EVIDENCE 

The Government does not intend to call any witnesses. The Government offers the 

fo llowing exhibits: 

Exhibit I - The Cou1t ' s Ruling on Supplemental Defense Motion for Appropriate Relief 

- Severance ( 15 September 20 19). 

Exhibit 2 - Proposed Jury Instruction. 

LEGAL AUTHORITY AND ARGUMENT 

In military courts, joinder of offenses is presumed appropriate and the burden is on the 

Defense to prove that it is manifestly unjust. RCM 906(b)( I 0) states that offenses in non-capital 

cases '·may be severed, but only to prevent manifest injustice." In the discussion accompanying 

this rule, the Manual for Courts Martial states: "Ordinarily, all known charges should be tried at 

a single cou1t martial. [] Joinder of minor and major offenses, or of unrelated offenses, is not 

alone a sufficient ground to sever offenses." See MCM 11-11 2. 
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The CAA F established a three pronged test in U.S. v. Curtis, 44 M.J. 106, 128 (C.A.A .F. 

1996) to determine if severance is warranted. This test is (I ) whether the evidence o f one offense 

would be admissible proof of the other; (2) whether the military judge has provided a proper 

limiting instruction; and (3) whether the findings reflect an impermissible crossover. "No s ingle 

factor, or absence of a s ingle factor, controls the ultimate conclus ion of whether manifest 

injustice has been avoided." United States v. Rodriguez, No. 200602455, 2007 WL 2059770, at 

*3 (N-M. Ct. Crim. App. 2007) (citing United Sta tes v. Duncan, 53 M .J. 494, 498 (C.A.A.F. 

2000) (finding no manifest injustice where the military judge concluded th at ev idence of one sex 

offense was not adinissible to establish the other sex offense, but ensured bifurcation of evidence 

and gave a limiting instruction). In addition, severance should only be granted " where the 

[accused] is able to show that the denia l of a severance caused him actua l prej udice in that it 

prevented him from receiving a fair trial; it is not enough that separate tria ls may have provided 

him w ith a better opportunity for an acquittal." Duncan, 53 M.J. at 497-498. 

It is worth noting that the Court has a lready ruled that a motio n to sever is unwarranted in 

thi s case. See Government Exhibit I. T he Co urt applied the three Curtis factors to the facts in 

thi s case and found that the charges should remain jo ined in a single trial. Given that this issue 

returns to the Court after a mistria l, and that the defense now request severance o f Charge I from 

Charges II and III rather than just Charge III. the Government acknowledges the Co u1t needs to 

revis it the issue and fashi on new rulings to fit the current tri al. Howeve r, the Defense, fo r a 

second time, fail s to meet its burden and prove that severance is necessary to prevent a manifest 

injustice, as fu1t her d iscussed be low. 
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a. The fact that Charn:e I is not admissible to prove the other charges does not require 
severance. 

CS3 repo1ts that the accused assaulted him when he stayed in the accused 's hotel 

room (Charge II) and that he was the ta rget of the accused 's attempt to wrnngfully introduce 

testimony regarding the investigation into FN  allegation (Charge 111). The evidence re lated 

to the assault and obstruction of justice involv ing CS3  is not admissible regarding the 

alleged sex assault of SN (Charge I). However, a rev iew of the relevant precedent 

demonstrates that this fact a lone does not require granting defense's motion. 

In Duncan, the accused "was charged with a series of brutal crimes" against two v ictims. 

Duncan, 53 M.J. at 496. T he crimes aga inst each victim occurred over a month apart and there 

was no connection between the victims. T he accused brought a motion to sever the charges 

regarding each victim; the trial court denied the motion. On appeal, the appellant argued " the 

evidence of the offenses against Ms. AM was not admiss ible to show his guilt of the offenses 

against Ms. DR; the mili tary judge 's limiting instructions and other bifurcation measures were 

ine ffective; and impermissible crossover was a real possibility in his case." Duncan, 53 M.J . at 

497. T he CAAF disagreed, finding that the tria l judge " recognized that the ev idence of Ms. 

AM's rape and brutalization would not be admissible to show appe llant's rape and brutalization 

of Ms. DR, one month earlier. However, this evident iary judgment alone did not require that he 

grant the severance motion." Duncan, 53 M.J. at 498. The CAAF went on to explain that, in 

response to this issue, the tria l court issued the necessary limiting instructions to members; and 

"bifurcated the presentation o f evidence and argument by the prosecution to avoid the risk of 

impermissible spillover." !Q.. 
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Here, as in Duncan, the accused is charged with serious crimes against two victims that 

occurred months apart. The Government concedes that evidence regarding Charge I is not 

admissible to prove Charges II and Ill. However, as in Duncan, this evidentiary judgment alone 

does not require severance. As discussed below, the Court may provide a robust jury instruction, 

which will substantially diminish the chances of impermissible crossover. See U.S. v. Hogan, 20 

M.J. 7 1, 73 (C.M.A. 1985). 

b. Whether the military judge can provide a proper limiting instruction. 

In the Court' s ruling on the Defense 's motion to sever during the first trial it stated it 

would ensure a proper limiting instruction would be provided and it did. The Defense ' s motion 

fa ils to seriously address why the same remedy is not possible in this case. However, the relevant 

precedent explains that limiting instructions - not severance - is the proper remedy to address 

the Defense' s concerns. 

"The abili ty of a jury to fo llow instructions is instrumental to our theory of trial." 

Duncan, 53 M.J. at 498 (citing United States v. Dixon, I 84 F.3d 643, 646 (7th Cir. 1999)). 

Mi litary courts considering the issue of severance have found that proper jury instructions 

substantially diminish any concern of impermissible crossover. See U.S. v. Southworth, 50 M.J. 

74, 77 (C.A.A.F. 1999) (no abuse of discretion in refusal to sever two rape charges where 

military judge gave adequate instructions and the Government presented evidence on each rape 

separately); See also U.S. v. Simpson, 56 M.J. 462, 465 (C.A.A.F. 2002) (no abuse of discretion 

where trial j udge' s spillover instructions were "crystal clear" and government bifurcated its case 

in chief). The Government proposes the following jury instruction, modeled after the instruction 

in Southworth, as an example: 
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You have heard the evidence that FN made an allegation that the accused 
committed an o ffense under the Code. The fact is offered to explain the genesis of 
the investigation at the heart of Charge III, Sole Spec ification (the a lleged 
obstruction) and to place the command 's post report action in proper context. The 
specifics of the a llegation are irre levant. It is not a charged a llegation before you. 
Therefore, you sha ll not speculate as to its nature and you shall not consider the 
a llegation except as context for the obstruction charge. You shall not consider it in 
determining whether the accused committed any other charged offense. You shall 
not draw any adverse inference to the accused from that fact. Each offense must 
stand on its own. The Government has the burden of prov ing each and every 
element of each offense beyond a reasonable doubt. 

In this case, unlike the cited precedent, the Government does not intend to state explic itly 

what FN  a lleged. Indeed, for the Government to prove Charge Ill beyond a reasonable 

doubt, it does not have to specify the underlying a lleged offense: "Nowhere in the [ e lements of 

the charge of obstruction of justice] is there a requirement that the offense fo r which the person 

is under investigation be proven . .. The offense of obstruction of justice is complete when the 

accused does some act w ith the intent to impede or obstruct justice." U.S. v . Bailey, 52 M.J. 786, 

794 ( 1999). Accordingly, w ith the proper limiting instruction, manifest injustice w ill surely be 

avo ided. 

c. Whether the findings re fl ect an impermissible crossover. 

The Government intends to abide by the instruction and not call any undue attention or 

make improper argument with regard to the underlying a llegation. That intent prospectively 

addresses the third prong. 
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CONCLUSION 

The Defense has fa iled to meet its burden by demonstrating that mani fest injustice wi ll 

occur unless the Charges are severed. Accordingly, the defense motion should be denied. 

ISi Case A. Co law 

Case A. Colaw 
Lieutenant, U.S. Coast Guard 
Trial Counsel 

I certify that I have served or caused to be served a true copy (via e-mail) of the above on 
the Defense Counsel on IO December 2020. 

ISi Case A. Colaw 
Case A. Colaw 
Lieutenant, U.S. Coast Guard 
Trial Counsel 
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UNITED STATES COAST GUARD JUDICIARY 
GENERAL COURT-MARTIAL 

UNITED ST ATES 

V. 

CSC SOLOMON FLORES 
U.S. COAST GUARD 

GOVERNMENT PROPOSED 
ESSENTIAL FINDINGS OF FACT AND 

CONCLUSIONS OF LAW 
(DEFENSE MOTION FOR 

APPROPRIATE RELIEF - SEVERANCE) 

NATURE OF MOTION 

The Defense has moved pursuant to RCM 906(b )( I 0) for the Court to sever Charge I 

from Charge II and Charge III. 

FINDINGS OF FACT 

1. The Accused is charged with violation of UCMJ Article 120, 128, and 134 

(obstruction of justice). 

2. This is the second trial in this matter. The first trial took place on 24 February 2020 

and was declared a mistrial after close of deliberations and rendering a verdict. 

During the first trial proceedings, the Defense made a similar request to sever the 

charges. The court denied that request. 

3. At the time of the offenses, the accused was assigned to the CGC

4. In November 2017, the CGC  made a port call in Kodiak, AK. The 

accused rented a hotel room and went out drinking with crewmembers, including CS3 

(male) and FN (female). After the bar closed, the accused invited the 
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crewmembers back to this hotel room. Others left and only CS3  and FN

remained in his hotel room. 

5. Before falling asleep, CS3 . saw FN  in bed with the accused and the accused 

was shirtless. CS3  then awoke to the accused naked and on all fours leaning over 

him. CS3  felt the accused's breath on his neck and felt him touch his hand. He 

also felt the accused's penis brush up against his pants (the basis for Charge II). 

6. About a month later, whi le the CGC  was underway, FN  made an 

unrestricted report of sexual assault against the accused. She alleged that the accused 

had unwanted sexual contact with her in his hotel room on the November port call in 

Kodiak, AK. 

7. After she made her report, the command began making necessary notifications, 

including contacting CGIS. During this time, the accused reportedly summoned CS3 

 to the galley office and threatened him to support the accused during the 

investigation into FN  allegation (the basis for Charge III, Sole Specification

the obstruction offense). After receiving the threat, CS3  reported the threat to his 

command and provided a written statement. 

8. On 14 March 2018, FN was interviewed by CG IS investigators. In that interview, 

she alleged that the accused sexually assaulted her. During the interview, FN 

declined to provide details about the alleged assault and subsequently withdrew from 

participation in the investigation. 

9. As the CG IS investigation continued, agents interviewed more members of the 

crew. This led Special Agents to interview SN  three times during 

2 
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March and April 2018. During the third interview, MST3  reported that during a 

port call in Nome, AK in July 2017, the accused put his mouth on her vagina without 

her consent while they were in the accused 's hotel room (Charge I). 

3 
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PRINCIPLES OF LAW 

In military courts, joinder of offenses is presumed appropriate and the burden is on the 

Defense to prove that it is manifestly unjust. RCM 906(b )(10) states that offenses in non-capital 

cases "may be severed, but only to prevent manifest injustice." In the discussion accompanying 

this rule, the Manual for Courts Martial states: "Ordinarily, all known charges should be tried at 

a single court martial.[] Joinder of minor and major offenses, or of unrelated offenses, is not 

alone a sufficient ground to sever offenses." See MCM II-I I 2. 

The CAAF established a three pronged test in U.S. v. Curtis, 44 M.J. I 06, 128 (C.A.A.F. 

1996) to determine if severance is warranted. This test is (I) whether the evidence of one offense 

would be admissible proof of the other; (2) whether the military judge has provided a proper 

limiting instruction; and (3) whether the findings reflect an impermissible crossover. "No single 

factor, or absence of a single factor, controls the ultimate conclusion of whether manifest 

injustice has been avoided." United States v. Rodriguez, No. 200602455, 2007 WL 2059770, at 

*3 (N-M. Ct. Crim. App. 2007) (citing United States v. Duncan, 53 M.J . 494,498 (C.A.A.F. 

2000) (finding no manifest injustice where the military judge concluded that evidence of one sex 

offense was not admissible to establish the other sex offense, but ensured bifurcation of evidence 

and gave a limiting instruction). In addition, severance should only be granted "where the 

[ accused] is able to show that the denial of a severance caused him actual prejudice in that it 

prevented him from receiving a fair trial; it is not enough that separate trials may have provided 

him with a better opportunity for an acquittal." Duncan, 53 M.J. at 497-498. 
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ANALYSIS 

CONCLUSION 

The Defense's motion does not meets it burden to prove the accused will suffer manifest 

injustice. The motion is hereby DENIED. 
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Signature 
Military Judge 
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UNITED STATES COAST GUARD TRIAL J UDICIARY 
GENERAL COURT-MARTIAL 

UNITED ST ATES 

v. 

SOLOMON R. FLORES 
CSC/E-7 
U.S. COAST GUARD 

MOTION 

DEFENSE MOTION TO 
EXCLUDE EVIDENCE 

(M.R.E. 401 and 403) 

24 Nov 20 

Pursuant to Rule for Courts-Martial (RCM) 906(b)(l3), the defense hereby moves the court 

for an order prohibiting the government from eliciting, generally, whether SN  the 

complaining witness, would have consented to the alleged sexual contact. Instead the 

government should be restricted to elicit whether SN  actually consented to the sexual 

contact prior to the moment the sexual contact occmTed. 

BURDEN 

As the proponent of the evidence, the government bears the burden to prove admissibility by 

a preponderance of the evidence. 

FACTS 

1. The accused is charged with violating At1icle 120 of the UCMJ for allegedly contacting the 

genitalia of SN . with his mouth without her consent. See Charge Sheet. 

2. On 9 March 2018, SN  was inte1v iewed by CGIS SIA  as a person 

with knowledge of an alleged sexual assault. During that inte1view, SN did not allege 

that CSC Flores sexually assaulted her. Enclosure 1. 
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3. On 16 April 201 8, SN was again interv iewed by CG IS, but this time by S/ A

 SN was again interviewed as a person with knowledge of an alleged sexual 

assault. During that interview, SN  did not allege that CSC Flores sexually assaul ted 

her. Enclosure 2. 

4. On 18 April 201 8, SN  was again interv iewed by CGIS, but this time by S/ A

During that interview SN provided the details which alleged the offense the 

government charged as Charge I. As a part of those details, SN explained that she 

does not remember anything between leaving the last bar and "coming to" in CSC Flores' 

hotel room. She explained that when she "came to" and told CSC Flores to "stop," he did. 

Enclosure 3. 

5. On 12 June 2018, SN M. W. was interviewed by CG IS S/ A again. In that 

interv iew, SN . is asked for further details about the alleged incident. Again SN 

explained that she does not have any memory of leaving the last bar and "coming to" in CSC 

Flores' hotel room bed. SN  stated she may have told CSC Flores to stop contacting 

her vulva with his mouth more ~han once, but she could not specifically recall . Enclosure 4. 

6. On 28 February 2020, at the first trial of United States v. CSC So lomon Flores, USCG, SN 

 provided sworn testimony about the alleged incident. SN  testified consistent 

with her prior CGIS interv iews. Specifically, SN  responded to the government 

counsel's questions as fo llows: 

2 
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7. SN continued answering government counsel's questions, explaining that she did not 

have her pants or he r underwear on and that CSC Flores was perfo rming oral sex on her. 

Government counsel asked w hat was running through SN  head at that time, and she 

responded, 

Enclosure 5; page 26-27. 
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8. Government counsel further questioned SN by asking why she started crying after the 

alleged incident. SN 

9. Eventually, government counsel asked SN  the following series of questions: 

I 0. On cross examination, civilian defense counsel asked the witness to explain the logical 

inconsistency. She asked: 

4 
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Enclosure 5; page 55-56. 

11 . In re-direct examination, government counsel re-asked its original questions: 

Enclosure 5; page 83. 

12. In closing argument, government counsel made clear w hat evidence he believed evinced non

consent. Government counsel argued "Her reaction when she finally realizes what ' s 

happening to her, like those text messages, there's no way you can mince it. There's no way 

you can, maybe it 's consensua l, it 's kind of great. No. She tells him 'stop.' She says 'no.' 

She is crying. She gets out, she leaves. It is clear she didn ' t want that to happen there. It 's 

5 
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clear before she got back in that room and it is clear the minute she realizes what he was 

doing to her. At no point in that evening did she consent to what Chief Flores did to her." 

Enclosure 6. 

LAW 

"Evidence is relevant if it (a) has any tendency to make a fact more or less probable than 

it would be without the evidence; and (b) the fact is of consequence in determining the action. 

M.R.E. 40 I. Relevant evidence is generally admissible. See M.R.E. 402. "The military judge 

may exclude relevant evidence if its probative value is substantially outweighed by a danger of 

one or more of the fo llowing: unfair prejudice, confusing the issues, misleading the members, 

undue delay, wasting time, or needlessly presenting cumulative evidence." M.R.E. 403. 

In analyzing U.C.M.J. Article 120, the Coast Guard Cou1t of Criminal Appeals explained 

that for the government to sustain a conviction on a "bodily ha1m" theory, the government has 

the burden to prove, inter alia, whether the complaining witness "did not consent." United 

States v. Wieiser, 2020 CAA LEXIS 319 at *9 (C.G.C.C.A. 2020) (construing the separate 

offenses under UCMJ Article 120 as separate and distinct). The court in that case explained, in 

relevant pa1t, "Under a bodily haim theory, the Government bears "the affinnative responsibility 

to prove that [the putative victim] did not, in/act, consent,". Id. The court further explains that 

" [l]ack of consent may be inferred based on the circumstances of the offense" and that "[a]ll of 

the surrounding circumstances are to be considered in determining whether a person gave 

consent[.] Id. at *6-7 (citing UCMJ A1ticle 120). 

ARGUMENT 

a. The government should be precluded from asking SN generally. whether she 
consented to the alleged sexual activity or not because that question is not narrowly 
tailored enough to elicit a relevant response. 
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The government made a series of intentional choices when it charged this case. Despite 

the fact that SN  has consistently stated that she has no memory of the sequence of events 

that culminated in her allegedly ending up in the accused 's hotel room bed, and even provided 

sworn testimony to that effect, the government has endeavored to prove that she did not consent 

to the alleged sexual activ ity. Perhaps recognizing that evidentiary deficiency, in the accused's 

first trial, the government asked SN  whether she, in.fact, consented to the sexual activity. 

SN  despite earlier testifying that she had no memory of the most critical portion of the 

evening, responded unequivocally, "[n]o, Sir." She reaffirmed that testimony in her re-direct 

examination. 

The question elicits an i1Televant response because SN lacks personal knowledge 

about anything that occurred between her leaving the last bar with the accused and "coming to" 

in his hotel room bed. M.R.E. 602. She has repeatedly and continuously so stated. To clarify 

the government's overly broad question, on cross-examination, SN  was pressed to explain 

how she could recall not consenting during the period of time that she could not remember. In 

response, she stated that she felt like she could not have consented because of her level of 

intoxication. What SN  would have done, but for being intoxicated, is not a relevant fact 

for the fact-finder to consider. What SN would have done, in any hypothetical 

circumstance, is not a re levant fact for the fact finder to consider. The only relevant inquiry is 

whether SN , in fact , consented to the alleged sexual activity. 

b. Even if re levant. the relevant evidence is substantially outweighed by the risk of confusing 
the issue and misleading the members. 

The testimony the government would elicit if allowed to ask, generally, whether SN 

consented to sexual activity is not relevant as explained supra. Even if this court finds 

some quantum of relevance, the relevant evidence is substantially outweighed by the risk of 
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confusing the issue and, if the accused selects a trial in front of members, misleading the 

members. Again, the fact at issue is whether SN  actually consented to the alleged sexual 

contact. However, SN  has testified that she has no memory of the series of events that led 

to her "coming to" in the accused ' s hotel room bed. What SN  would have done, but for 

being intoxicated, is not responsive to whether SN  actually consented. What SN

would have done in any hypothetical circumstance is of no moment. 

Allowing the government to elicit this testimony would allow the government to make an 

improper argument because of an imprecise question. This is not mere speculation, as 

government counsel did exactly that in the fi rst trial. 

RELIEF REQUESTED 

For the foregoing reasons, the Defense requests that the Militaty Judge preclude the 

government from eliciting, generally, whether SN , would have consented to the alleged 

sexual contact. Instead the government should be restricted to elicit whether SN actually 

consented to the sexual contact prior to the moment the sexual contact occun-ed. 

If this court denies defense's requested relief and the government is petmitted to ask this 

line of questioning, then defense requests that the judge provide an immediate curative 

instruction to the members reminding them that all of the su1Tounding circumstances are to be 

considered in detern1ining whether a person gave consent, including the period of time of which 

SN has no memory. 

ENCLOSURES 

1. CGIS report of investigation summary of SN  interview dated 9 March 2018. 

2. CGIS report of investigation summa1y of SN  interview dated 16 April 2018. 

3. CGIS report of investigation summary of SN  interview dated 18 April 201 8. 
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4. CGIS report of investigation summary of SN interview dated 12 June 2018. 

5. Relevant po1tion of transcript of United States v. CSC Solomon R. Flores, USCG; SN 
testimony. 

6. Relevant po11ion of transcript of United States v. CSC Solomon R. Flores, USCG; 
government counsel's closing argument. 

HEARING 

If opposed, the Defense requests an Alticle 39(a) session to present oral argument on the 

motion. BULLOCK.TR Oigitallysignedby 
BULLOCK.TRAVIS.LAM 

AVIS.LAMAR. AR
Date: 2020.1 1.24 
17:05:42 -1 0'00' 

T . L. BULLOCK 
LT, JAGC, USN 
Defense Counsel 
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UNITED ST ATES COAST GUARD JUDICIARY 
GENERAL COURT-MARTIAL 

UNITED STATES 

V. 

CSC SOLOMON FLORES 
U.S. COAST GUARD 

GOVERNMENT BENCH BRJEF 
REGARDING PRIOR CONSISTENT 

STATEMENT OF CS3 D.S. 

(1 FEBRUARY 2021) 

Background 

CSC Solomon R. Flores is charged w ith the three offenses. This bench brief addresses the 

admissibi lity of a prior consistent statement concerning the third offense: Article 134 Obstructing 

Justice. The language of the sole specification is as fo llows: 

Specification: In that Culinary Specia list Chief Petty Officer Solomon R. Flores, 
U.S. Coast G uard, on act ive duty, did, onboard U.S. Coast Guard cutter 

 on o r about 15 December 20 17, wrongfully endeavor 
to influence the testimony of Culinary Specialist third C lass D.S., U.S. Coast 
G uard, as a w itness in an official investigation into allegations agai nst CSC 
Flores, by communicating to said CS3 a threat to wit. •' if we·re not on the 
same page and this investigation goes any further than it has to, your career cou ld 
be destroyed," o r words to that effect, and said conduct was to the prejudice of 
good order and discipline in the armed fo rces and was of a nature to bring 
d iscredit upon the armed forces. 

Facts 

O n February I. 2021 , CS3 testified during a general court martial in the case 

of US v. Flores. 

On direct exam ination. CS3  testified that during the early morning of December 15, 

2017. CS2  woke him up from his sleep ing rack. He testified that th is was out of 

the ordinary. He testified that CS2 to ld him that CSC Flores wanted to speak w ith 
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him in the galley and that when he went to the hallway leading to the galley he saw CSC Flores 

gesturing CS3  to come into the galley offi ce. CS3  testified that he entered the galley 

office and CSC Flores closed the door; there was no one e lse in the room. CS3  then 

testified that Chief Flores told him that there was going to be an investigation concerning Chief's 

misconduct towards another member of the CGC and that he wanted to make c lear 

three points. CS3  then test ified that he could only remember two of the three points 

articulated. 

On cross examination, the Defense attacked his credibility regarding the subject matter of 

the meeting in the galley o ffice. citing his prior inconsistent statements at the previous tria l. 

Specifically, the Defense confronted CS3  regarding his testimony from the first tria l during 

which he answered ··yes" when the Defense asked CS3  if Chie f Flores actually wanted to 

speak to him about an a lleged inappropriate re lationship between CS2 and another 

crew member. 

The Government now seeks to rehabil itate CS3  credibility regarding his in court 

statements concerning the subject matte r and nature of his meeting with CSC Flores in the galley 

office on December 15, 20 17 by introduc ing a type-written and signed statement CS3  

provided to HSC that is describes the events leading up to and that occurred in the ga lley 

offi ce in a generally consistent manner with his d irect examination test imony. 

Relief Requested 

The Government seeks to admit CS3 Salas' prior consistent written statement from 

December 15, 20 17. regarding his meeting w ith CSC Flores in the galley office. There are two 

grounds of admissibility: ( I) the written statement is not hearsay under M.R.E. 80 I (d)( I )(B)(ii) 

2 
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and (or) (2) the written statement is admissibl e as an exception to the hearsay rule according to 

M.R.E. 803(5). 

1. The written statement is not hearsay under M.R.E. 801(d)(l)(B)(ii) 

'·For a prior consistent statement to be admissible under MRE 80 I (d)( I )(B)(ii), it must 

satisfy the following: ( I) the declarant of the out-o f-court statement must testify, (2) the 

declarant must be subject to cross-examination about the prior statement, (3) the statement must 

be consistent w ith the declaranf s testimo ny. (4) the declarant's credibil ity as a witness must 

have been "attacked on another ground" other than the ones I isted in M.R. E. 80 I ( d)( I )(B)(i), and 

(5) the prior cons istent statement must actually be re levant to rehabi litate the witness's 

cred ibility on the basis on which he or she was attacked." U.S. v. Finch, 79 M.J. 389, 396 (2020). 

The proponent o f the evidence bears the burden of articulating the relevancy I ink between the 

prior cons istent statement and how it will rehabilitate the w itness with respec.t to the particular 

type of impeachment that has occurred. Id. (See also 20 16 MCM, Analysis of the Military Rules 

of Evidence, Drafters' Analysis at A22-6 I.) 

Here, CS3  testified and was cross examined about the prior statement. The prior 

consistent statement the Government seeks to admit is genera lly consistent w ith CS3  

testimony on d irect. The Defense attacked CS3  cred ibility o n cross examination by c iting 

his inconsistent testimony from the first trial regarding the subject matter of the meeting in the 

galley office with Chief Flores. During that previous test imony, he agreed w ith the Defense 

counse l"s question that the subject matter of the meeting was actually about CS2  

a lleged inappropriate relationship with another crewmember. During his testimony on re-direct, 

CS3  stated that he was mistaken when he agreed with the Defense's question and re iterated 
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that the meeting with Chief Flores had nothing to do with CS2  In addition. he 

testified that he provided a written statement to HSC  on the same day he met Chief Flores. 

The statement satisfies the requirements of M.R.E. 80 I (d)( I )(B)(ii) and should be 

admitted into evidence after the necessary redactions have been made, in accordance with this 

Court's previous rulings on the Defense Motion to Sever and Motion to Exclude 404(b) 

Evidence. 

2. Even if the statement is hearsay, it is admissible as an exception to the hearsay 
rule according to M.R.E. 803(5). 

M.R.E. 803(5) states that a record that (A) is on a matter the w itness once knew about but 

now cannot recall well enough to testify full y and accurate ly; (B) was made or adopted by the 

witness when the matter was fresh in the witness' s memory; and (C) accurately reflects the 

w itness' know ledge is not excluded by the rule agains t hearsay. If admitted. the record may be 

read into ev idence but may be received as an exhibit o nly if o ffered by an adverse party. 

Here, CS3  written statement concerns the conversation in the galley o ffice with 

CSC Flores. On direct examination, CS3  was able to recall the general substance of the 

conversation with CSC Flores. however. he testified that he could not remember a ll three of the 

spec ific points that CSC Flores made to him. Furthermore he stated that CSC Flores made a 

remark that his career would be adversely affected if he did not do want CSC Flores wanted, 

however, he did not state the exact remark. 

According to CS3  direct testimony, he wrote the statement the Government seeks 

to admit only a few hours after the meeting occurred and while the events leading up to and 

ins ide the galley office were sti ll fresh in his memory. 

Assuming, arguendo, the Court does not admit CS3  prior consistent written 

statement as non-hearsay under MRE 80 I (d)( I )(B)(ii), the Government requests the statement be 

4 

APPELLATE EXHlBll () 
PAGE _y_ OF - L PAGE (S) 



read into ev idence, vice the redacted portions according to this Court ' s prev ious rul ing on 404(6) 

ev idence / Severance. 

/S/ Case A. Colaw 
Case A. Colaw 
LT, U.S. Coast Guard 
Tria l Counsel 

********************************************************************** 

CERTIFICATE OF SERVICE 

I hereby certi fy that true and accurate copy of the above was served on the defense 

counse l and military judge on I February 2021. 
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GENERAL COURT-MARTIAL 
UNITED STATES COAST GUARD 

UNITED STATES 

v. 

SOLOMON R. FLORES 
CSC/E-7 
U.S. COAST GUARD 

SUMMARY 

BENCHBRIEF ON UNITED ST ATES 
v. FLESHER, 73 M.J. 303 (C.A.A.F 

JUL. 8, 2017) 

14JAN 20 

The government' s expert on counter-intuitive victim behavior should not be permitted to 

offer his opinion about (I) the counter-intuitive victim behavior of delayed reporting for e ither 

SN  or CS3  

LAW 

"To begin with, it is an established principle that "expert testimony cannot be used so lely 

to bolster the credibility of the government's fact witnesses by mirroring their version of events. 

United States v. Flesher, 73 M.J. 303, 3 I 6-17 (C.A.A.F. Jul. 8, 2014) (citing United Stales v. 

Cruz, 98 1 F.2d 659, 664 (2d. Cir. 1992)). A military judge must distinguish between an expert 

w itness whose testimony about behaviors of sexual assault victims that are subject to "widely 

held misconceptions" wi ll be helpful to the trier of fact, and an expert witness whose testimony 

will s imply mirror the specific facts of the case and serve only to bolster the credibility of a 

crucial fact witness. (citations omitted) (internal cita tions omitted). 

When the complaining witness can art iculate the reason why she or she engaged in an 

otherwise counter-intuitive behavior, then a llowing expert testimony on the same matter, has low 

probative value. In Flesher, the victim "gave a direct and credible explanation for why she did 

not. .. immediately notify her parents of the sexual assau lt." 73 M.J. 303,3 17 (C.A.A.F. Jul. 8m 
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2014 ). "Thus, Ms. Falk's purported expert testimony was not helpful because the panel members 

could understand what had happened based on [the victim's] own explanation." Id. "Therefore, 

once the military judge had placed strict limitations on Ms. Falk's testimony -- which thereby 

rendered the observations of the expert witness "almost common knowledge" -- its probative 

value had been severely eroded." Id. 

The risk of bolstering is particularly pervasive in cases involving the testimony of just 

one eye witness. In Flesher, the Court expert' s testimony essentially mirroring the complaining 

witness's testimony worked to the substantial prejudice of the accused. That case "was a classic 

' he-said-she-said' case, with the two primary witnesses giving diametrically opposed testimony 

on the critical question of whether the sexual intercourse was consensual." Id. The Court further 

explained that "[i]n cases of this sort where there is often a 'one-on-one' situation, anything 

bolstering the credibility of one party inherently attacks the credibility of the other. (citation 

omitted). 

FACTS 

Both SN  and CS3 . were able to articulate exactly why they delayed reporting 

their respective offenses. On re-direct SN  explained that she just was not comfortable 

talking with CGIS about the matter until her third interview. She clearly and articulately 

explained that she "was not ready." To have MAJ  with his credentials, experience, 

and knowledge, now mirror SN s testimony is not helpful to the members, has low 

probative value, and would work to the substantial prejudice of CSC Flores. 

Similarly, CS3  was able to articulate that he delayed reporting the gravamen of 

Charge lI because he was embarrassed to talk about it, because he was shy (particularly in front 

of the CGIS agents) and because it was not easy to talk about. He, a lso, clearly and articulately 
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explained why he delayed reporting the offense. To have MAJ  with his credentials, 

experience, and knowledge, now mirror CS3  testimony is not helpful to the members, has 

low probative value, and would work to the substantial prejudice of CSC Flores. 

T. L. BULLOCK 
LT, JAGC, USN 
Detailed Defense Counsel 
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GENERAL COURT-MARTIAL 
UNITED ST ATES COAST GUARD 

UNITED STATES 

v. 

SOLOMON R. FLORES 
CSC/E-7 
U.S. COAST GUARD 

SUMMARY 

BENCHBRIEF FOR FINDING OF 
NOT GUILTY PER R.C.M. 917 

2 FEB 20 

The government has provided no evidence that SN  did not consent to sexual 

activity with CSC Solomon Flores, the accused. 

LAW 

R.C.M. 917 states: 

(a) The military judge, on motion by the accused or sua sponte, shall enter a finding 
of not guilty of one or more offenses charged at any time after the evidence on either side 
is closed but prior to entry of judgement if the evidence is insignificant to sustain a 
conviction of the offense affected. If a motion for a finding of not guilty at the close of 
the prosecution's case is denied, the defense may offer evidence on that offense without 
having reserved the right to do so. 

(b) The motion shall specifically indicate where the evidence is insufficient. 

(c) Before ruling on a motion for finding of not guilty, whether made by counsel or 
sua sponte, the military judge shall give each party an opportunity to be heard on the 
matter. 

(d) A motion for finding of not guilty shall be granted only in the absence of some 
evidence which, together with all reasonable inferences and applicable presumptions, 
could reasonably tend to establish every essential element of an offense charged. The 
evidence will be viewed in the light most favorable to the prosecution, without an 
evaluation of the credibility of witnesses. 

To sustain a conviction for violation of the Uniform Code of Military Justice A1ticle 

120( d) the government must prove beyond a reasonable doubt that "the accused [committed 

sexual contact] without the consent of [the complaining witness]. Consent means "a freely given 
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agreement to the conduct at issue by a competent person." Manual for Courts-Martial 60.b.(7). 

"An expression oflack of consent through words or verbal conduct means there is no consent." 

Id. 

Although the Court of Appeals for the Armed Forces was reviewing for factual 

sufficient-a different legal standard-the court noted "[m]ere suspicion that something 

improper must have happened, with no direct or circumstantial evidence establishing what 

happened, is not sufficient. United States v. Cage, 42 M.J. 139, 144 (C.A.A.F. 1995) (citations 

omitted). 

FACTS 

The facts as the government has elicited so far provide no evidence that SN  did 

not, in fact, consent to the alleged sexual act. SN  testified that she had too many drinks 

while out socializing with CSC Flores. She does not have any memory of leaving the bar with 

CSC Flores until she "sobered up" in his hotel room bed. She testified that, as she "sobered up" 

she saw CSC Flores ' head between her legs with his mouth on her vulva. She stated that once 

she realized what was occurring, she asked CSC Flores to stop. Then CSC Flores stopped. 

SN  was then able to walk half of a mile to SN  hotel room and briefly 

interact with SN  

On cross examination, SN  acknowledged that, because of her lack of memory, 

there is a possibility, that she asked for the sexual activity. 

Alternatively, the government has provided no evidence that CSC Flores' mistake of fact 

as to SN  factual consent is unreasonable. SN  testified that she was awake. SN 

 testified that she was not unconscious. She acknowledged havi ng experienced alcohol 
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induced black outs in the past and explained that in those circumstances, she walked places that 

she did not remember walking to and spoke to people, but could not remember that she had 

spoken to them. SN also acknowledged that she has a habit of getting flirty when she 

drinks alcohol. 

The government only offers "mere suspicion" that SN  did not, in fact, consent, 

with no direct or circumstantial evidence establishing she did not, in fact consent. That is not 

sufficient. See, United States v. Cage, 42 M.J. 139, 144 (C.A.A.F. 1995). 

T. L. BULLOCK 
LT, JAGC, USN 
Detailed Defense Counsel 
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REQUESTS



UNITED 

UNITED STATES COAST GUARD JUDICIARY 
GENERAL COURT-MARTIAL 

STATES 

v. DEFENSE REQUEST FOR 
JUDICIAL NOTICE 

SOLOMON R. FLORES 
CSC/E-7 USCG 

Pursuant to Military Rule of Evidence (M.R.E.) 20 l , the defense hereby requests the Court to 
instmct the members of the following facts : 

l. In July of 2017, Nome, Alaska is in the Alaska Daylight Time (AKDT) time zone. 

2. AKDT is Coordinated Universal Time (UTC) - 8. In other words, Nome, Alaska in July 
of 2017 is 8 hours behind UTC. 

Defense requests judicial notice of this fact as a fact that "can be accurately and readily 
determined from sources whose accuracy cannot reasonably be questioned." See, Enclosure (I). 

BULLOCK.TRAV ~9~~~~~~~1 
IS.LAMAR.

~~,~~21.01.'1 14,2<.07 

T. L. BULLOCK 
LT,USN 
Defense Counsel 

Certificate of Service 

I certify that on this 21st day of January 2021, I caused copies of this request to be served upon 
the Court and the trial counsel. 

BULLOCK TR Digitally signed by 
• BULLOCK.TRAVIS.LAM 

AVIS.LAMAR. AR.
Date: 2021.01.21 
14:24:29 • 10'00' 

T. L. BULLOCK 
LT, USN 
Defense Counsel 
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UNITED STATES COAST GUARD JUDICIARY 
GENERAL COURT-MARTIAL 

UNITED STATES 

V. 

CSC SOLOMON FLORES 
U.S. COAST GUARD 

GOVERNMENT REQUEST FOR 
JUDICIAL NOTICE 

(31 JANUARY 2021) 

Pursuant to Military Rule o f Evidence (M.R.E.) 201 , the Government hereby requests to 

the Court to instruct the members of the following facts: 

I. In July 2017, Honolulu, Hawai ' i is in the Hawaii Standard Time (HST) time zone. 

Which is UTC - I 0. Hawaii Revised Statutes§ 1-3 l. 

2. Hawai ' i does not recognize daylight savings time. Id. 

Government requests judicia l notice of this fact that "can be accurately and readily 

determined from sources whose accuracy cannot reasonably be questioned." 

\ 

James 
Lieutenant, U.S. Coast Guard 
Trial Counsel 
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I certify that I have served or caused to be served a true copy (via e-mail) of the above on 
the Defense Counsel on 31 January 2021. 

 JamesK. Alling 
Lieutenant, U.S. Coast Guard 
Trial Counsel 
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NOTICES



UNITED STATES 

GENERAL COURT MARTIAL 
UNITED STATES COAST GUARD 

V. 

) 
) 
) 
) 

SPECIAL VICTIMS' COUNSEL 
NOTICE OF APPEARANCE 

) 
FLORES, Solomon R. ) 
Culinary Specialist Chief Petty Officer ) 
U.S. Coast Guard ) 

) 
) 16 December 2020 

NOTICE OF APPEARANCE 

I, LCDR Erin L. Slycord , am a U.S. Coast Guard Judge Advocate certified under 
Article 27(b), Uniform Code of Military Justice (UCMJ) and sworn under Article 42(a), 
UCMJ. I am filing this notice of appearance in the above-captioned case, on behalf of 
CS3 I have not acted in any manner that would disqualify in this matter. I can be 
reached at My office is located at Building 

SL YCORD ERi Digitally signed by 
• SL YCORD.ERIN.L

N.L
Date: 2020.12.16 
14:38:51 -08'00' 

ERIN L. SL YCORD 
LCDR, JA 
Special Victims' Counsel 

CERTIFICATE OF SERVICE 

I certify that a true copy of the foregoing motion was served on the Parties and the 
Court via electronic mail on 16 December 2020. 

SL YCORD ERi Digitally signed by 
SL YCORD.ERIN.L.

N.L
Date: 2020.12.16 
14:40:15 -08'00' 

ERIN L. SL YCORD 
LCDR, JA 
Special Victims' Counsel 
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GENERAL COURT-MARTIAL 
UNITED ST ATES COAST GUARD 

UNITED ST A TES OF AMERICA 

v. 

SOLOMON R. FLORES 
CSC I E-7 
U.S. COAST GUARD 

NOTICE OF APPEARANCE 
SPECIAL VICTIMS' COUNSEL 

15 JAN 2021 

NOW COMES LCDR Adam Miller, Assistant Special Victims' Counsel for MST3 

 a victim specified in the charges, and respectfully submits the following notice of 

appearance. 

1. I am a Special Victims' Counsel for MST3  with whom I have entered into an 

attorney-client relationship. I am admitted to practice in the State of Florida. 

2. I am certified under 27(b) of the Unifonn Code of Military Justice (UCMJ) and sworn 

under 42(a) of the UCMJ. I have also been certified by The Judge Advocate General of the 

United States Coast Guard to serve as a Special Victims' Counsel, and I have not acted in any 

manner that would tend to disqualify me from representing MST3  in the instant case. 

3. MST3 is a victim in this case as defined under Art. 6b, UCMJ. I respectfully 

request the parties provide me with informational copies of any motions or accompanying 

notices filed or submitted by either the government or the defense pertaining to evidentiary 

matters surrounding the rights, interests, or privileges of MST3  including but not limited 

to those arising under M.R.E. 412, 513, 514, and 615. 

4. My client, through counsel, reserves all of her rights provided under Art. 6b, UCMJ, 

particular! her right to be present throughout the military justice proceedings, with the exception 

11 11 1 tlf cldsed , ro ceedings that do ndt involve her, and to exercise her limited standing in any hearing 
I 
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related to this court-martia l in order to make factual statements and legal arguments, including 

argument through her counsel. 

5. I respectfully request timely notice of the pertinent dates related to the scheduling of all 

hearings pending before this court and to attend any Art. 39(a) sessions to represent MST3 

interests regarding admission of evidence pursuant to M.R.E. 412, 51 3, and 514. 

6. My contact information is as follows: 

Respectfully submitted, 

MILLER.ADAM.DA [);gt,llyslgn<dby 
MILLER.AOAM.OAVID

VID. o,,.,2021.01.1s 11,oa20-osw 

Adam D. Miller 
LCDR, USCG 
Specia l Victims' Counsel 

****************************************************************************** 

Certificate of Service 

I hereby attest that a copy of the foregoing was served on the Court and counsel for the 

government and for defense via email on 15 January 202 1. 

MILLER.ADAM. ~==~VID

DAVID.
:;~2021.01.15 11,1 tOJ 

Adam D. Miller, 
LCDR, USCG 
Special Victims' Counsel 

APPELLATE EXHIBIT V 
PAGE _£_ OF ~ PAGE (S) 



UNITED STATES COAST GUARD 
GENERAL COURT-MARTIAL 

UNITE D STATES 

v. 

SOLOMON R. FLORES 
CSC/E-7 USCG 

DEFENSE NOTICE OF INTENT 
TO USE SMART COURTROOM 

TECHNOLOGY 

18 JAN 2020 

Pursuant to Rule 7.4, defense gives notice and respectfully requests to use the following 
electronic media to elicit testimony 

I. Speaker or "speaker-phone" technology to enable the telephonic remote live testimony 
of witnesses. 

Bu LLOCK TRA Digitally signed by 
• BULLOCK.TRAVIS.LAMA 

vIs.LAMAR. R.
Date: 2021 .01.18 
20:14:45 -10"00' 

T. L. BULLOCK 
LT,USN 
Detailed Defense Counsel 

CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing notice of intent to use electronic media was 
electronically served on the trial counsel on 18 January 2020. 

BULLOCK TRA Digitally signed by 
• BULLOCK.TRAVIS.LAMA 

VIS.LAMAR. R.
Date: 2021.01.18 
20:15:26 -1 0"00' 

T. L. BULLOCK 
LT, USN 
Detailed Defense Counsel 
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UNITED STATES COAST GUARD JUDICIARY 
GENERAL COURT-MARTIAL 

UNITED ST A TES 

v. 

SOLOMON FLORES 

CSC/E-7 USCG 

DEFENSE NOTICE OF 
ANTICIPATED PLEAS AND 

FORUM 

29 DECEMBER 2020 

l. Forum Election. Pursuant to Rule for Courts-Martial 903(b) and after all motions are filed 

in accordance with the trial management order, CSC Flores, USCG, through counsel, intends to 

elect trial by a court composed of members with enlisted representation. 

2. Entry of Pleas. Pursuant to Rule for Courts-Martial 9 10 and after all motions are filed in 

accordance with the trial management order, CSC Flores, USCG, through counsel, intends to 

enter the fo llowing pleas: To all Charges and Specifications thereunder: NOT GUILTY . 

. suLLocK.rnAvIs. ~g~:~~1;:~r.MAR.

LAMAR.
°i~-~020.12.281 1:19'01 

T. L. BULLOCK 
LT, USN 
Detailed Defense Counsel 
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Certificate of Service 

I hereby attest that a copy of the foregoing witness list was electronically served on the Court 
and trial counsel on 29 December 2020. 

BULLOCK TRAVI Dlgltally signed by 
BULLOCK. TRAVIS.LAMAR

S.LAMAR
~~~:,~020.12.2811:19-.2S 

T. L. BULLOCK 
LT,USN 
Detailed Defense Counsel 
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COURT RULINGS & ORDERS



UNITED STATES COAST GUARD JUDICIARY 
GENERAL COURT-MARTIAL 

UNITED STATES 

v. 

SOLOMON R. FLORES 
CSC/E-7 
U. S. COAST GUARD 

) 
) COURT RULING ON 
) DEFENSE MOTION TO EXCLUDE 
) EVIDENCE OFFERED UNDER M.R.E. 
) 404(b) 
) 
) 
) 18 JANUARY 2021 
) 

NATURE OF THE MOTION: The Defense filed a motion to prohibit the Government from 
introducing certain evidence under M.R.E 404(b ). Specifically, the defense seeks an order 
excluding: 

(1) Evidence that the accused was formally counseled and ordered not to engage in sexual 
relations with any other CGC crewmember and not to share a hotel room with 
any crewmember other than fellow Chiefs or first class petty officers; 

(2) Evidence that the accused shared a bed in a hotel room in Kodiak, AK with FN  then a 
fellow crewmember from the CGC  and made sexual advances toward her; and 

(3) The Defense also seeks to preclude the Government from asking "did you know/have you 
heard" questions regarding this alleged uncharged misconduct of potential good military 
character witnesses. 

The Government argues that that despite providing notice to the Defense that they intended to· 
seek to admit this evidence under M.R.E 404(b ), it was out of an abundance of caution and 
although there is little practical difference in the 403 balancing test and the Reynolds test, for 
M.R.E. 404(b) evidence, it is not properly analyzed under that rule as it is res gestae and relevant 
to the charged offenses. 

A pretrial hearing was held on 15 December 2020 with the Military Judge and Trial Counsel in 
Alameda, CA and the accused and Defense Counsel appeared remotely from Honolulu, HI. 
Counsel presented oral argument on the matter. 

ISSUES: 

(1) Is evidence that the accused was formally counseled and ordered not to engage in sexual 
relations with any other CGC crewmember and not to share a hotel room with 
any crewmember other than fellow Chiefs or first class petty officers relevant and admissible 
~der ~J1e Jylilitary Rules ~f Evidence? 

1 
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(2) Is evidence pertaining to the uncharged allegations of FN and conduct involving FN 
 relevant and admissible under the Military Rules of Evidence? 

FINDING OF FACTS: 
A preponderance of the evidence establishes the following facts by legal and competent evidence 
presented by the government and defense: 

The accused is charged with violations of Article 120 (Abusive Sexual Contact) against SN 
 (now MST3 ) in July 2017, Article 128 (Assault Consummated by a Battery) against 

CS3 in November 2017, and Article 134 (Obstruction of Justice) involving communications 
to CS3 in December 2017. 

On 29 October, 2020, the Government provided notice of its intent to offer this evidence " for any 
and all permissible purposes, including proving motive, opportunity, intent, preparation, plan, 
knowledge, identity, absence of mistake, or lack of accident. In addition, some of the evidence 
qualifies as res gestae." 

Orders for Crewmembers of CGC Concerning Interpersonal Relationships and 
Hotel Rooms 

At all times relevant to this case, the accused was a crewmember onboard CGC SHERMAN. 

As a new member ofCGC the accused signed a CG-3307 detailing command 
policies and orders, including a section on interpersonal relationships. Crewmembers are 
prohibited from engaging in romantic or sexual acts with other crewmembers to include: kissing, 
hugging, holding hands, or other physical contact that may be perceived as romantic or sexual. In 
addition, Crewmembers are prohibited from spending the night in hotel rooms with members of 
the opposite sex. These prohibitions applied both in-port and on deployment as lawful orders. 

Port Call in Nome, AK July 2017 (Charge I) 

In July, 2017 CGC  made a port call in Nome, AK. The allegations in Charge I 
relate to this port call. 

MST3  previously testified I that she booked a hotel room for herself in Nome prior to 
joining her shipmates for a night of drinking and socializing. When she arrived ashore, she 
planned on meeting up with another junior enlisted crewmember as her liberty buddy. However, 
she learned that her (planned) liberty buddy was unable to come ashore. MST3 . was 
already out drinking and socializing when she received this news. When she told the accused 
that her liberty buddy would not be coming ashore, the accused offered to be her liberty buddy 
for the evening. MST3 . testified that after learning that a crewmember was drunk, the 
accused asked if she would give her hotel to the drunk crewmember and could stay with him in 
his hotel room. The accused told her not to tell anyone about the hotel room arrangements that 
evening. She retrieved her belongings and moved into the accused ' s hotel room where the 
allegations captured in Charge I occurred. 

1 This case first went to trial in February 2020 and resulted in a mistrial. 
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Port Call in Kodiak, AK (Charges II & III) 

On or about 16 November, 2017, CGC  made a port call in Kodiak, AK. 

On 11 December 2017, FN  reported that the accused had unwelcomed sexual contact with 
her during the Kodiak port call. She also indicated that the accused also sexually harassed 
another junior enlisted member, CS3  during the same incident and that CS3 . witnessed 
the accused subjecting her to unwelcome contact. 

On 13 December 2017, MKCS  addressed the Chiefs mess and told them there was an 
allegation of misconduct under investigation involving a member of the crew from the port call 
in Kodiak, AK. After addressing the entire mess, MK.CS  pulled the accused aside to give 
him the "heads up" that the allegation was from his division. 

CS3 . made a statement and previously testified that on 15 December 2017, the accused 
summoned him to the galley and told him that there was an investigation into the night at the 
hotel and wanted to make sure they were on the same page and that he wouldn't cause trouble for 
him because "if we are not on the same page and this investigation goes any further than it has 
to, your career could be destroyed" or words to that effect. CS3 . reported his conversation 
with the accused up the chain of command. · 

FN  declined to provide details to Coast Guard Investigative Service concerning the alleged 
sexual assault and subsequently withdrew from participation in the investigation. The accused is 
not charged with (sexually) assaulting FN  

If evidence relating to FN  allegations were admitted into evidence, the defense would seek 
to admit evidence relating to FN  motive to fabricate and character for untruthfulness. 

PRINCIPLES OF LAW: 

Relevancy 

Evidence is relevant if it has any tendency to make a fact of consequence more or less probable 
than it would be without that evidence. M.R.E. 401. Relevant evidence is admissible; evidence 
that is not relevant is not admissible. M.R.E. 402. The relevance standard is a low threshold. 
United States v. White, 69 M.J. 236 (C.A.A.F. 2010) (citing United States v. Roberson, 65 M.J. 
43, 45 (C.A.A.F.2007)) (citing United States v. Reece, 25 M.J. 93, 95 (C.M.A:1987)). 

Relevant evidence may be excluded if the probative value is substantially outweighed by a 
danger of one or more of the following: unfair prejudice, confusing the issues, misleading the 
members, undue delay, wasting time, or needlessly presenting cumulative evidence. M.R.E. 403. 

Crimes, Wrongs, or Other Acts 
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M.R.E. 404(b) is a rule of inclusion. Evidence of a crime, wrong, or other act is not admissible 
to prove a person' s character in order to show that on a particular occasion the person acted in 
accordance with the character. Such evidence may be admissible for another purpose, such as 
proving motive, opportunity, intent, preparation, plan, knowledge, identity, absence of mistake, 
or lack of accident. M.R.E. 404(b )(2). It is "unnecessary that relevant evidence fit snugly into 
pigeon hole provided by M. R.E. 404(b)" and the purposes for which such evidence may be 
offered are not limited to those listed in the rule. United States v. Castillo, 29 M.J. 145, I 50 
(C.M.A. 1989). 

"The test for admissibility of uncharged misconduct is ' whether the evidence is offered for some 
purpose other than to demonstrate the accused' s predisposition to crime and thereby to suggest 
that the factfinder infer that he is guilty, as charged, because he is predisposed to commit similar 
offenses." ' United States v. Thompson, 63 M.J. 228, 230 (C.A.A.F. 2006)(citing United States v. 
Castillo, 29 M.J. 145, 150 (C.M.A. 1989)). 

M.R.E. 404(b) applies to evidence of wrongful acts which are "extrinsic" to the charged offense. 
Evidence which is •' intrinsic" or res gestae does not fall within the rule. United States v. Metz, 34 
M.J . 349,35 1 (C.M.A. 1992). Evidence is intrinsic if it ' directly proves' the charged offense. See 
United States v. Green, 6 17 F.3d 233 (20 10). 

"There is little practical difference between admitting intertwined evidence as "background" 
pursuant to Rules 40 I and 402, and admitting it under Rule 404(b ). In both cases, the evidence 
must be relevant, it must pass muster under Rule 403, and it must not be introduced solely to 
prove the defendant's criminal propensity." Id. 

Evidence that is part of the charges offenses or res gestae can be " helpful to place the identity 
and intent evidence in context." Metz at 35 1-52 (citing United States v. Thomas, 11 M.J. 388, 
392-93 (C.M.A. 198 1)). Res gestae evidence is vitally important in many trials. Id. at 393. " It 
enables the factfinder to see the full picture so that the evidence will not be confusing and 
prevents gaps in a na1n tive of occurrences which might induce unwarranted speculation." Id. 

Evidence offered under M.R.E. 404(b) is analyzed in a three-part test articulated by the Court in 
Reynolds for admissibility: ( I) Does the evidence reasonably support a finding by the court 
members that the accused committed prior crimes, wrongs or acts? (2) What fact of consequence 
is made more or less probable by the existence of this evidence? (3) Is the probative value 
substantially outweighed by the danger of unfa ir prejudice? United States v. Reynolds, 29 M.J. 
105, 109 (C.M.A. 1989) (internal quotation marks and citations omitted). 

Character Evidence 

M.R.E. 404(a) permits the accused to offer evidence of the accused ' s pertinent character trait 
and, if the evidence is admitted, the prosecution may offer evidence to rebut it. "Tactical 
decisions by defense counsel, designed to keep such "doors" closed, are a legal fact of life and 
often call for foregoing the presentation of evidence or witnesses (including the accused) 
favorable to the defense." United States v. Gee, 39 M.J. 311, 314 (C.M.A. 1994)(quoting United 
States v. Cannon, 33 MJ 376, 382 (C.M.A. 199 1). 
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ANALYSIS: 

The charged conduct is a lleged to take place in hotel rooms and involves junior enlisted 
crewmembers. The accused is not charged with v iolating a standing order onboard CGC 

 for sharing a hote l room with a junior female crewmember during the Nome or 
Kodiak port calls. The government argues that evidence that the accused was aware of (and 
acknowledged) a policy prohibiting such a hotel arrangement is relevant to the events that led 
MST3  sharing a hotel room with the accused in Nome, AK on the night in question and 
puts the events that evening into context. The Government intends to show that the accused 
offering MST3 s room to the drunken crewmember was a pretext for inviting her to stay 
with him secretly for the purpose of later engaging in sexual relations with her. 

Evidence that the accused was aware of CGC  prohibition of members of the 
opposite sex sharing hotel rooms may provide relevant context to the hotel room a1Tangements 
that night and the circumstances relating to MST3 . giving up her room and sharing a room 
with the accused. The Court analyzes this evidence under M.R.E. 404(6) if offered as evidence 
of the accused 's plan to get MST  in his room that evening. 

The first Reynolds prong is satisfied in that the CG-3307 form supports the accused ' s knowledge 
and acknowledgement of the prohibition. The accused' s knowledge of the prohibition concerning 
hotel rooms make his actions that led M ST  to share a hotel room with the accused more or 
less probable as a potential plan. And finally, the probative value is not outweighed by the 
danger of unfair prejudice to the accused nor is it likely to distract or confuse the members. It 
remains uncharged misconduct and a limiting instruction would emphasize that such evidence 
may not be considered as improper propensity evidence to prove he sexually assaulted MST3 

 The members may use such evidence in determining whether the accused had a plan to 
get MST  to his hotel room that evening. 

Evidence that the accused shared a bed in a hotel room in Kodiak, AK with FN  then a 
fellow crewmember from the CGC  and made sexual advances toward FN : 

The Government argues that evidence that FN  made allegations of sexual advances against 
the accused is res gestae to Charge III. 2 Specifically the Government argues that CS3 and 
FN  presence in his hotel room that night, coupled with the conduct that led FN to 
make allegations against the accused is the underlying conduct that led to conduct captured in 
Charge III and without such evidence, there will be unnecessary gaps in the narrative. 

The Government also argues that perhaps even more impo11antly is a valid, non-propensity 
rela ted reason to admit evidence of FN  a llegations; specifically, that the evidence goes 
directly to the accused' s motive to commit the conduct (alleged in Charge III) . 

The Court notes that the accused is not charged with sexually assaulting FN While FN 
presence in the hotel room and allegations of sexual advances against the accused have some 
probative value to the narrative of the night in the hote l room with CS3 and (the conduct 

2 In the Government's response to Defense's motion to sever the Government specifically states that it does not 
intend to state expl icit ly what FN alleged or what the underlying offense was in Charge Ill. 
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charged in Charge II), such evidence would confuse the issues, distract the members, and it has a 
high probability of unfair prejudice to the accused. 

Under both the M.R.E 403 balancing test and the Reynolds test for analyzing evidence under 
M.R.E. 404(b) this Court finds that although there is probative value in such evidence, its 
probative value is marginal and substantially outweighed by unfair prejudice to the accused and 
is not admissible. 

The Government is prohibited from presenting evidence that the accused shared a bed in a hotel 
room in Kodiak, AK with FN or details concerning FN  al legations against the accused. 

RULING: 

The Defense motion with regard to the accused's knowledge (and acknowledgment) of CGC 
 order concerning interpersonal relationships and hotel rooms is DENIED. An 

appropriate limiting instruction will be provided to members. The Defense motion with regard to 
evidence that the accused shared a bed in a hotel room in Kodiak, AK with FN  and 
allegations that he made sexual advances toward FN  is GRANTED. 

The Defense's request to limit cross examination of any good military character witnesses is 
DENIED, however, any cross examination must remain within the confines of this order. 

So ordered this 18th day of January, 2021. 

/s/ 

T. S. Wallen 
Commander, U.S. Coast Guard 
Military Judge 
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UNITED ST ATES 

v. 

SOLOMON R. FLORES 
CSC/E-7 
U.S. COAST GUARD 

UNITED STATES COAST GUARD 
GENERAL COURT-MARTIAL 

) 
) 
) 
) 
) 
) 
) 
) 
) 

RULING ON SUPPLEMENTAL 
DEFENSE MOTION FOR 
APPROPRIATE RELIEF -
SEVERANCE 

15 SEPTEMBER 2019 

RELIEF SOUGHT 

The defense moved for the court to sever Charge III and the sole specification thereunder from 
Charge I and Charge II and the specifications thereunder. 

FINDINGS OF FACT 

CSC Flores is accused of a violation of UCMJ Article 120 (Sexual Assault) against SN 
 in July 2017, a violation of UCMJ Article 120 (Abusive Sexual Contact) against CS3

in November 2017, a violation ofUCMJ Article 128 (Assault Consummated by a Battery) 
against CS3  in November 2017, and a violation of Article 134 (Obstructing Justice) on 15 
December 2017. SN  and CS3  are CGC crewmembers. 

The defense motion is Appellate Exhibit (AE) XVIII. The government reply is XIX. The defense 
motion is styled as a supplemental defense motion based on how this issue arose during the 
course of litigation. Initially, the defense request for severance of Charge III and the sole 
specification thereunder arose at an Article 39(a) session held 03 June 2019 during the discussion 
of the defense motion to preclude certain M.R.E. 404(b) evidence. (See AE XVI. The 
government reply to the defense M.R.E. 404(b) motion is AE XVII. The court ruling on AE XVI 
is AE XX.) 

This defense motion to sever and the defense M.R.E. 404(b) motion were then litigated at a 
second Article 39(a) session held 29 July 2019. Also litigated at that session and related to this 
motion is AE 44, the defense motion to dismiss due -to discovery violations. The government 
reply is AE 45, the court ruling on this motion is AE 48. 
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At the Article 39(a) sessions held to litigate these and other motions, the court asked if any party 
objected to using enclosures to the motion and replies as evidence. No party objected. 

Due to the complex time line of the allegations and issues related to the investigation, the court 
ordered the parties to complete a stipulated timeline of events. This stipulated timeline is AE 39. 
The court considers this stipulated timeline in making the ruling on this motion. 

In AE 40, the court ordered the government to prepare a partial, unauthenticated transcript of 
testimony from the Article 39(a) session held 03 Jun 2019. Specifically, the court ordered the 
government to prepare a transcript ofCS3  testimony from that hearing to aid in the 
completion of this ruling. This partial, unauthenticated transcript is AE 41 and the court 
considers this evidence in making this ruling. 

At oral argument, the court indicated it might issue a joint ruling on some combination of the 
defense M.R.E. 404(b) motion (AE XVI), the defense motion to sever (AE XVIII), and/or the 
defense motion to dismiss due to a discovery violation (AE 44.) However, this ruling will only 
address the issue of severance. 

The misconduct alleged in the charges above were discovered after an investigation was started 
following an unrestricted report of sexual assault made by FN on 11 December 2017. FN 

 was a CGC crewmember and alleged CSC Flores sexually assaulted her during 
a mid-patrol break in Kodiak, AK in November 2017. 

On or about 15 December 2017, CS3 D.S. alleges CSC Flores summoned CS3  to a meeting 
where CSC Flores engaged in conduct which serves as the basis of Charge III, sole specification. 
This alleged misconduct is purportedly based on the investigation into FN  allegation. 

CSC Flores was not formally made aware of this investigation until after this purported meeting 
with CS3 The government theory is CSC Flores became aware an investigation was 
underway or was imminent based on circumstantial evidence, specifically that CSC Flores was 
either made aware of or heard rumors that an investigation was underway based on the Executive 
Officer's efforts from 11-15 December 2017. Put another way, the government theory is even 
though the Executive Officer made efforts to keep the existence of a preliminary investigation 
limited to only those with a need to know, the existence of this investigation became known to 
the crew based on the practical inability to limit such information on a cutter the size of 

At some point during the investigation, FN  requested and was granted an expedited PCS 
transfer from CGC  FN also ceased cooperating with the investigation and no 
charge regarding the allegation of sexual assault made by FN has been referred to trial. 
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However, during the investigation into FN  allegation, it was alleged CSC Flores had 
invited FN and CS3 to stay overnight in CSC Flores' hotel room in November 2017. 
CSC Flores stated he merely invited FN and CS3  to use his room for their privacy 
during the mid-patrol break and to allow both crewmembers the opportunity to use the hotel 
WiFi internet access. 

As the Coast Guard Investigative Service (CGIS) continued their investigation, they interviewed 
CS3  twice - once in January 2018 and once in March 2018. When CS3  was 
interviewed, CS3  told CGIS agents that on the evening in November 2017 (the same night 
and in the same hotel room as FN ) that CS3  had awoken to find CSC Flores naked and 
leaning over him. CS3 also claims CSC Flores brushed his penis on CS3 pants. CS3 

told CGIS he had spoken with FN regarding what had happened after CS3 fell 
asleep. CS3 claims FN  gave him some details regarding her allegation. Additionally, 
CS3  told CGIS about the conversation he alleges CSC Flores had with him on 15 December 
2017 where CS3  alleges CSC Flores threatened him regarding the investigation into FN 

 complaint. 

CS3 apparently did not observe the actions that formed the basis of FN  complaint. 
Likewise, FN  apparently did not observe the actions that form the basis of CS3 
complaint. 

No evidence has been presented to suggest that CS3  and FN were friends or that FN 
and CS3 engaged in extensive conversations together regarding their complaints. 

Additionally, other than the fact that CS3 and FN were shipmates and have alleged 
sexual assaults that were committed by CSC Flores on the same night/in the same hotel room, 
there is no other evidence that ties CS3  and FN  and their complaints together. 

As the CGIS investigation continued, agents interviewed more members of the 
crew. This led the CGIS agents to interview SN on 09 March 2018. During this interview, 
the CGIS agents suspected SN  may also have been the victim of a sexual assault. SN 

 was interviewed again 16 April 2018 and a third time on 18 April 2018. During the third 
interview with CGIS, SN alleged CSC Flores had sexually assaulted her during a port call 
in July 2017. 

On the night of the alleged misconduct involving SN , CGC ~as anchored off 
Nome, AK for a mid-patrol break. SN  booked her own hotel room in Nome prior to 
joining shipmates for a night of drinking and socializing. While sitting at a bar with CSC Flores, 
SN overheard CSC Flores receive a call from another Chief stating that SK3 was too 
drunk to return to the boat. CSC Flores asked SN if she could give her hotel room to SK3 

After the call, CSC Flores told SN that she could stay with him. CSC Flores told her 
not to tell anyone about the arrangement. SN then went to her hotel room, retrieved her 
belongings, and moved those belongs to CSC Flores' room. 
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No evidence has been presented alleging any type of connection between SN and FN 
beyond them being assigned to CGC

In AE XX, the court granted the defense motion, in part, and ruled, "Evidence that the accused 
shared a bed in a hotel room in Kodiak, AK with FN  and made sexual advances on her is not 
admissible under M.R.E. 404(b)." 

As part of this ruling, the court made the following finding of fact which it also adopts here: 
"In their motion reply, the government argues this evidence is necessary to show why CSC 
Flores would have a motive to wrongfully endeavor to influence the testimony of CS3  
However, in their arguments regarding the defense's motion to sever and to dismiss due to 
discovery violations, the government argues the substance of FN  allegations and FN
credibility are not relevant to the charged offenses. As these arguments contradict each other, the 
court gives little credence to the government's earlier arguments in their motion that the evidence 
is admissible and as such, the court finds no fact of consequence related to the charged offenses 
is made more or less probable by the existence of this evidence." 

CONCLUSIONS OF LAW 

The court has considered the evidence presented, arguments of the parties and the law and 
jurisprudence regarding severance of offenses and finds the defense has not met their burden to 
show that failing to sever the offenses will result in a manifest injustice. In particular, having 
considered precedent in United States v. Giles, 59 M.J. 374 (C.A.A.F. 2004) where the Court of 
Appeals for the Armed Forces (CAAF) founds the military judge erred by not severing charges 
and United States v. Simpson, 56 M.J. 462 (C.A.A.F. 2002) and United States v. Duncan, 53 M.J. 
494 (C.A.A.F. 2000) where the CAAF found severance was not warranted, the court finds 
severance of the charges is not warranted in this case. 

The CAAF established a three pronged test in United States v.Curtis, 44 M.J. 106, 128 (C.A.A.F. 
1996) to determine is severance is warranted. This test is: ( 1) whether the evidence of one 
offense would be admissible proof of the other; (2) whether the military judge has provided a 
proper limiting instruction; and (3) whether the findings reflect an impermissible crossover. 

In Duncan, the CAAF relied on their holding in United States v. Southworth, 50 M.J. 74 
(C.A.A.F. 1999) in holding, "Our starting point in resolving this case is recognition of the fact 
that joinder of offenses at a court-martial is more permissive than joinder in federal district 
courts. United States v. Southworth, supra at 76; see RCM 601 ( e )(2) ('two or more offenses .... 
may be referred to the same court-martial for trial, whether serious or minor offenses or both, 
regardless whether related')" and "'In general, 'an abuse of discretion will be found only where 
the defendant is able to show that the denial of a severance caused him actual prejudice in that it 
prevented him from receiving a fair trial; it is not enough that separate trials may have provided 
him with a better opportunity for an acquittal. Vest, 116 F.3d at 1190; United States v. Moya
Gomez, 860 F.2d 706, 754 (7th Cir.1988), cert. denied, 492 U.S. 908, 109 S.Ct. 3221, 106 
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L.Ed.2d 571 (1989).' United States v. Alexander, 135 F.3d at 477." (Duncan at 497-498.) 

The defense argues that there is no way CS3 will be able to discuss the circumstances that 
surrounded the alleged meeting with CSC Flores on 15 December 2017 without having to bring 
up the detai Is of FN allegations. Having considered the arguments, the evidence, and in 
particular the unofficial transcript of CS3  testimony from the Article 39(a) session held 03 
June 2019, the court disagrees. 

At the Article 39(a) session to litigate this motion held 03 June 2019, the court asked the defense 
if had considered the risk CSC Flores might face increased punitive exposure if the Charges ~nd 
specifications were tried at separate courts-martial. The defense stated they understood this risk 
and had discussed it with their client. The court then engaged in a limited colloquy with CSC 
Flores and explained the concept of unitary sentencing which applies to this case. CSC Flores 
stated he understood the risks involved and believed the need for severance outweighed this risk. 
The court is cognizant of the defense desire to sever charges. However, the court finds their 
preference is not sufficient to grant the request for severance. 

In conducting the Curtis analysis, the court finds: 

( 1) Whether the evidence of one offense would be admissible proof of the other. CS3
was the target of CSC Flores's alleged attempt to wrongfully introduce testimony regarding the 
investigation into FN  allegations (forming the basis of Charge III, sole specification) and 
was the alleged victim of Charge I, specification 2 and Charge II, sole specification. There is no 
overlap with Charge I, specification 1. Therefore, the court finds there is more than just limited 
overlap in the evidence related to the charges/specifications where CS3 is an alleged victim 
and the charge/specification where he was the target of CSC Flores' alleged actions. 

However, the evidence related to the alleged assault/sexual assault of CS3 would not be 
admissible regarding the alleged sexual assault of SN  However, the court finds this is not 
a fatal defect that requires severance based on the military justice systems more liberal approach 
to joining offenses. As the CAAF ruled in Duncan and Southworth, "Admittedly, the judge 
recognized that the evidence of Ms. rape and brutalization would not be admissible to 
show appellant's rape and brutalization ofMs. one month earlier. However, this evidentiary 
judgment alone did not require that he grant the severance motion. See United States v. 
Southworth, supra at 77-78." (Duncan at 488.) 

(2) Whether the military judge has provided a proper limiting instruction. The court will ensure a 
proper limiting instruction is provided in this case. Furthermore, the court will discuss additional 
steps to be taken below in light of both this ruling and the court's ruling in AE XX. 

(3) Whether the.findings reflect an impermissible crossover. During the trial, the court will be on 
guard against ensuring the government does not impermissibly attempt to gain findings of guilt 
based on the spillover of unrelated charges and allegations. 
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As noted a bove, the court previously ruled ... "Evidence that the accused shared a bed in a hotel 
room in Kodiak, AK with FN and made sexua l advances on her is not admissible under 
M.R.E. 404(6)." The coutt expands upon this ruling as a means of granting the defense a lternate 
re lief under this motion. 

To further safeguard against impermissible carryover across the charged offenses and the 
uncha rged allegations, the court finds it is necessary to preclude the government from presenting 
ev idence and to limit the government's ability to ask questions of witnesses regarding FN
Specifica lly, the cou1t finds it is prudent to prevent the government from disc ussing the identity, 
rank, or gender of FN Additionally, the government may not discuss the substance of FN 

a llegations. 

In presenting evidence re lated to Charge III and the so le specification, the government may only 
make reference to an a llegation of misconduct made by a third party crewmember who was 
present with CSC Flores and CS3  on the night in question in November 201 7. The 
governme nt may not di scuss the fact this al legation involved sharing a bed with CSC Flores, 
mere ly that a ll three crewmembers were alleged ly present in the same hotel room that evening. 
The government is strongly cautioned to explain the effect of th is ruling with their relevant 
witnesses. 

Lastly, the court is firmly convinced based on the impact of this ruling in concert with the cou1t's 
ruling in AE XX severance is not warranted to prevent a mani fest injustice. The court is 
cognizant these rulings will necessarily impact the government's ability to present the ir case and 
the court finds these actions are suffic ient to protect the rights of the accused without 
unnecessarily preventing the government from proceeding to trial. 

RULING 

The defense motion is DENIED. However, a lternate rel ief is granted as discussed above. Should 
e ither the defense or government have questions regarding the extent of the coutt 's ru ling, they 
a re ORDERED to request an Article 39(a) session to discuss prior to the start of trial. 

So ORDERED this 15th day of September, 20 19. 

FAY.MATT 
HEW.J

Digitally signed by 
FAY.MATTHEW.J.

Date: 2019.09.15 
18:04:22 -04'00' 

M.J. Fay 
Captain, USCG 
Military Judge 
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UNITED STATES COAST GUARD JUDICIARY 
GENERAL COURT-MARTIAL 

UNITED STATES 

v. 

SOLOMON R. FLORES 
CSC/E-7 
U. S. COAST GUARD 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

COURT RULING ON 
DEFENSE MOTION FOR 
APPROPRIATE RELIEF -

SEVERANCE 

18 JANUARY 2021 

NATURE OF THE MOTION: The Defense filed a motion to sever Charge I from Charges II 
and III pursuant to R.C.M. 906(b)(10). The Government filed a response opposing Defense' s 
motion to sever. 

A pretrial hearing was held on 15 December 2020 with the Military Judge and Trial Counsel in 
Alameda, CA and the accused and Defense Counsel appeared remotely from Honolulu, HI. 
Counsel presented oral argument on the matter. 

ISSUES: 

( I) Will a manifest injustice occur if Charge I is not severed from the Charges II and III in 
this case? 

FINDING OF FACTS: 
A preponderance of the evidence establishes the following facts by legal and competent evidence 
presented by the government and defense: 

The accused is charged with violations of Article 120 (Abusive Sexual Contact) against SN 
(now MST3 ) in July 2017, Article 128 (Assault Consummated by a Battery) against 

CS3 in November 2017, and Article 134 (Obstruction ofJustice) involving communications 
to CS3 in December 201 7. 

Pruties also briefed and litigated a motion to exclude certain evidence under M.R.E. 404(b) 
relating to the night that led to the alleged conduct in Charges II and III. 

At the Article 39(a) session to litigate motions in this case, Parties agreed to the Court 
considering attached enclosures as evidence before the Court for the purpose of ruling on 
motions. 

The Court adopts the findings of fact from it' s M.R.E 404(b) ruling for the purpose of this ruling. 
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This Court ruled that the Government is prohibited from presenting evidence that the accused 
shared a bed in a hotel room in Kodiak, AK with FN or details concerning FN 
allegations against the accused. 

PRINCIPLES OF LAW: 

RCM 601 (e)(2) Manual for Courts-Martial (2019 Ed.) prov ides: " In the discretion of the 
convening authority, two or more offenses charged against an accused may be referred to the 
same court-martial for trial, whether serious or minor offenses or both." RCM 906(b)(I0) 
provides for severance of offenses by the military judge, "but only to prevent manifest injustice." 
"Ordinarily, all known charges should be tried at a single court martial. [] Joinder of minor and 
major offenses, or of unrelated offenses, is not alone a sufficient ground to sever offenses." 
R.C.M. 906(b)(l0) Discussion. 

The Court of Appeals for the AJmed Forces established a three factor test for "manifest 
injustice" under RCM 906(b)(l0): 

(I) whether the evidence of one offense would be admissible proof of the other; 

(2) whether the military judge has provided a proper limiting instruction; and 

(3) whether the findings reflect an impermissible crossover. 

See United States v. Southworth, 50 MJ 74 (CAAF 1999) citing United States v. Curtis, 44 MJ 
I 06, 128 (CAAF 1996). 

In United States v. Duncan the Court ruled that "an abuse of discretion will be found only where 
the defendant is able to show that the denial of a severance caused him actual prejudice in that it 
prevented him from receiving a fair trial; it is not enough that separate trials may have provided 
him with a better opportunity for an acquittal. 53 M.J. 494, 498 (C.A.A.F. 2000)(intemal quotes 
and citations omitted). 

ANALYSIS: 

The Government concedes and the Court agrees that evidence pertaining to Charge I is not 
admissible to prove Charges II and III. 

This Court ruled that the Government is prohibited from presenting evidence that the accused 
shared a bed in a hotel room in Kodiak, AK with FN or details concerning FN 
allegations against the accused. 

The Government may refer to an allegation of misconduct involving another crewmember that 
evening as the basis for the investigation and underlying conduct in Charge III. Parties are 
prohibited from presenting evidence regarding the name, gender, or rank of the crewmember 
involved in the allegations and may not present any details concerning the nature of the alleged 
misconduct. 
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The Defense argues I that there is no limiting instruction suitable for eliminating the prejudice to 
the accused. This Court disagrees. "The abi lity of a jury to follow instructions is instrumental to 
our theory of trial." Duncan, 53 M.J at 498. (quoting United States v. Dixon. 184 F.3.d 643, 646 
(7th Cir. 1999)). 

In Duncan, the military judge gave limiting instructions three times to the members to consider 
these offenses separately and took steps to bifurcate the presentation of evidence and argument 
by the prosecution to avoid the risk of impermissible spillover. Duncan, 53 M.J at 498. 

A limiting instruction will be given to the members concerning impermissible spillover. 

CONCLUSIONS OF LAW: 

Severance of Charge I is not required to prevent a manifest injustice in this case. The Court will 
ensure adequate safeguards are in place to prevent any impe1missible spillover and instruct the 
members accordingly. 

RULING: 

The defense motion for severance is DENIED. 

So ordered this l 8th day of January, 2021. 

Isl 

T. S. Wallen 
Commander, U.S. Coast Guard 
Military Judge 

1 The Defense's argument for severance is grounded in the prejudice arising from evidence that the accused sexually 
assaulted FN A.J. 
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STATEMENT OF TRIAL RESULTS



STATEMENT OF TRIAL RESULTS 

SECTION A -ADMINISTRATIVE 

1. NAME OF ACCUSED (last, first, Ml) 2. BRANCH 3. PAYGRADE 4. DoD ID NUMBER 

!Flores, Solomon, R. I !coast Guard I IE-7 1  
5. CONVENING COMMAND 6. TYPE OF COURT-MARTIAL 7. COMPOSITION 8. DATE SENTENCE ADJUDGED 

jcG Pacific Area I I General 11 Enlisted Members I jFebS,2021 I 
SECTION B - FINDINGS 

SEE FrNDINGS PAGE 

SECTION C - ADJUDGED SENTENCE 

9. DISCHARGE OR DISMISSAL 10. CONFINEMENT 11. FORFEITURES 12. FINES 13. FINE PENALTY 

Dishonorable discharge I j 10 months I IN/A I IN/A I IN/A I 
14. REDUCTION 15.DEATH 16. REPRIMAND 17. HARD LABOR 18. RESTRICTION 19. HARD LABOR PERIOD 

IE-I I Yes (' No (e Yes (' No (e Yes (' No (e Yes (' No (e IN/A I 
20. PERIOD AND LIMITS OF RESTRICTION 

IN/A I 
SECTION D - CONFINEMENT CREDIT 

21 . DAYS OF PRETRIAL CONFINEMENT CREDIT 22. DAYS OF JUDICIALLY ORDERED CREDIT 23. TOTAL DAYS OF CREDIT 

I 0 
11 

0 
1 1 

SECTION E - PLEA AGREEMENT OR PRE-TRIAL AGREEMENT 

24. LIMITATIONS ON PUNISHMENT CONTAINED IN THE PLEA AGREEMENT OR PRE-TRIAL AGREEMENT 

INo pl<,••'""""';, th;, case. 

SECTION F - SUSPENSION OR CLEMENCY RECOMMENDATION 

25. DID THE MILITARY JUDGE 26. PORTION TO WHICH IT APPLIES 
RECOMMEND SUSPENSION OF THE Yes (' No re I 
SENTENCE OR CLEMENCY? 

28. FACTS SUPPORTING THE SUSPENSION OR CLEMENCY RECOMMENDATION 

II 
SECTION G - NOTIFICATIONS 

29. Is sex offender registration required in accordance with appendix 4 to enclosure 2 of DoDI 1325.07? 

30. Is DNA collection and submission required in accordance with 10 U.S.C. § 1565 and DoDI 5505.14? 

31. Did this case involve a crime of domestic violence as defined in enclosure 2 of DoDI 6400.06? 

32. Does this case trigger a firearm possession prohibition in accordance with 18 U.S.C. § 922? 

SECTION H - NOTES AND SIGNATURE 

33. NAME OF JUDGE (last, first, Ml) 34. BRANCH 35. PAYGRADE 36. DATE SIGNED 

lwallen, Tamara, S. I I coast Guard I lo-s I IFebS, 202 1 

37. NOTES I 

January 2020 PREVIOUS EDITION IS OBSOLETE 

I 

I 

0 days I 

I 

27. RECOMMENDED DURATION 

11 

Yes (e No (' 

Yes (e No (' 

Yes (' No (e 

Yes (e No (' 

38. JUDGE'S SIGNATURE 

WALLEN. T Digitally signed by 
WALLEN.TAMAR 

AMARA.S. A.S.
Date: 202 1.02.05 
23:23:08 -05'00' 
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STATEMENT OF TRIAL RESULTS - FINDINGS 

S ECTION I • LIST OF FINDINGS 

ORDER OR 
CHARGE ARTICLE SPECIFICATION PLEA FINDING REGULATION 

VIOLATED 

120 Specification: I Not Guilty I !Guilty I Charge: I 
Offense dcscrip1ion !Abusive sexual contacl without the consent of1hc 01her person 

128 Spcci fica1ion: INot Guilty I I Not Guilty I 
Charge: II Offense dcscrip1ion isattcry 

134 Specification: I Not Guilty I !Guilty I 
Charge: Ill Offense dcscripl ion I o bstructing Justice 

January 2020 PREVIOUS EDITION IS OBSOLETE 

LIO OR INCHOATE 
OFFENSE ARTICLE DIBRS 

II 120AA4 

II 128-B- I 
I 

I Empty I 
I 
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CONVENING AUTHORITY'S ACTIONS



POST-TRIAL ACTI01' 
SECTION A - STAFF JUDGE ADVOCATE REVIEW 

I. NAME OF ACCUS ED (LAST, FIRST, MI) 2. PA YGRADE/RANK 3. Do D ID NUMBER 

lrlorcs, Solomon R. I IE7 1 I 

4. UNIT OR ORGANIZA TIO 5. CURRENT ENLISTMENT 6. TERM 

iu.s. Coast Guard Base Honolulu 1126 Apri l 2016 I ls Years I 
7. CONVENING AUTHORITY 8. COURT-

9. COMPOSIT ION 
I 0. DA TE SENTENCE 

(UN IT/ORGANIZATION) MARTIAL TYPE ADJUDGED 

IPACAREA I I General I I Enlisted Members I Jos-Feb-2021 I - - --- ._ 
Post-Trial Matters to Consider 

11. Has the accused made a request for deferment of reduction in grade? Ce Yes r No 

12. Has the accused made a request for deferment of confinement? r Yes C-No 

13. Has the accused made a request for deferment of adjudged forfe itures? r Yes Ce No 

14. Has the accused made a request for deferment of automatic forfeitures? Ce Yes r No 

15. Has the accused made a request for waiver of automatic forfeitu res? Ce Yes r No 

I 6. Has the accused submitted necessary information for transferring forfeitures for 
r Yes C-No 

benefitofdependen~? 

17. Has the accused subm itted matters for convening authority's review? Ce Yes r No 

18. Has the victim(s) submitted matters for convening authori ty's review? r Yes C- No 

19. Has the accused submitted any rebuttal matters? r Yes C- No 

20. Has the military judge made a suspension or clemency recommendation? r Yes C-No 

2 1. Has the trial counse l made a recommendation to susoend anv oart of the sentence? r Yes C-No 

22. Did the court-martial sentence the accused to a reprimand issued by the convening r Yes C- No 
~uthority? 
23. Summary of Clemency/Deferment Requested by Accused and/or Crime Vict im, if applicable. 

Accused requested: (1) deferment of adjudged reduction in pay grade until entry of judgment; (2) deferment of automatic forfei ture 
of pay and allowances; (3) suspending and remitting the adjudged reduction below the pay grade of E-7; and (4) waiving the automatic 
forfeiture of pay and allowance. The accused requested an additional 20 days to submit the above matters IAW RCM 1106 that was 
approved on 18 February 2021. 

The SJA advised that: ( 1) the CA was previously provided information about the accused's family situation IAW RCM 1103(d)(2); (2) those 
matters were provided to the defense and the accused was given the opportunity to respond; and (3) t he CA may, in her discretion, 
consider those matters IAW RCM 1109(d) as "such other matters as t he convening authority deems appropriate." 

24. Convening Authority Name/Title 25. SJA Name 

VADM Linda L. Fagan CAPT  
Commander, CG Pacific Area Staff Judge Advocate 

27. Date 

1 
If ~,4--Ju.·1-1 202/ I 

Convening Authori ty's Action and Entry of Judgment - Flores, So lomon R. 
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SECTlON B - CONVENING AUTHORITY ACTION 

28. Having reviewed al l mallers submitted by the accused and the victim(s) pursuant to R.C.M. 1106/ 1106A, and 
after being advised by the staff j udge advocate or legal officer, I take the following action in this case: [If deferring 
or waiving any punishment, indicate the date the deferment/waiver will end. Attach signed reprimand if applicable. 
Indicate what action, if any. taken on suspension recommendation(s) or clemency recommendations from the j udge.J 

No actions of findings or sentence. Sentence is approved as adjudged. 

29. Convening authori ty's written explanation or the reasons for taking action on offenses with mandatory min imum 
punishments or offenses for which the maximum sentence to confinement that may be adjudged exceeds two years, 
or offenses where the adjudged sentence includes a punitive discharge (Dismissal . DD, BCD) or confinement for 
more than six months, or a violation of Art. I 20(a) or I 20(b) or 120b: 

N/A 

3 1. Date 

11 3, '"' 2,o2/ 

32. Date convening authority action was forwarded to PTPD or Review Shop. I 

Conven ing Authority's Action and Entry of Judgm ent - Flores, Solomon R. 
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ENTRY OF JUDGMENT



..,~CTION C - ENTRY OF JUDGMEN'.1. 
**MUST be signed by the Military Judge (or Circuit Military Judge) within 20 days of receipt** 

33. Findings of each charge and specification referred to trial. [Summary of each charge and specification 
(include at a minimum the gravamen of the offense), the plea of the accused, the findings or other disposition 
accounting for any exceptions and substitutions, any modifications made by the convening authority or any post
trial ruling, order, or other determination by the military judge. R.C.M. 1111 (b)( I)] 

Charge I: Violation of t he UCMJ, Article 120 
Offense Description: Abusive Sexual Contact Without the Consent of the Other Person 
Plea: Not Guilty 
Sole Specification Plea: Not Guil ty 
Finding: Guilty 

Cha rge II: Violation of the UCMJ, Article 128 
Offense Description: Battery 
Plea: Not Guilty 
Sole Specification Plea: Not Guilty 
Finding: Not Guilty 

Charge I: Violation of the UCMJ, Article 134 
Offense Description: Obstructing Justice 
Plea: Not Guilty 
Sole Specification Plea: Not Guilty 
Finding: Guilty 

Convening Authority's Action and Entry of Judgment - Flores, Solomon R. 

Page 3 of 9 



34. Sentence to be Entered. Account for any modifications made by reason ot any post-trial action by the 
convening authority (including any action taken based on a suspension recommendation), confinement credit, or any 
post-trial rule, order, or other determination by the military judge. R.C.M. l l 11 (b )(2). If the sentence was 
determined by a military judge, ensure confinement and fines are segmented as well as if a sentence shall run 
concurrently or consecutively. 

To be confined for 1 O months; 

To be reduced to pay grade E-1; 

To be discharged with a Dishonorable Discharge. 

35. Deferment and Waiver. Include the nature of the request, the CA's Action, the effective date of the deferment, 
and date the deferment ended. For waivers, include the effective date and the length of the waiver. RCM 111 l(b)(3) 
A request for deferral of reduction to pay grade was denied by the CA on 18 February 2021. 

Requested waivers were part of clemency matters. See block 23. 

36. Action convening authority took on any suspension recommendation from the military judge: 
N/A 

Convening Authority's Action and Entry of Judgment - Flores, Solomon R. 
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37. Judge's signature: 38. Date judgment entered: 

WALLEN.TAMAR Digitally signed by I 01 April 2021 

I 

WALLEN.TAMARA.S

A.S  Date: 2021.04.01 08:53:49 -07'00' 

39. In accordance with RCM I 11 l (c)( I), the military judge who entered a judgment may modify the judgment to 
correct computational or clerical errors within 14 days after the judgment was initially entered. Include any 
modifications here and resign the Entry of Judgment. 

40. Judge's signature: 41. Date judgment entered: 

I 11 I 
42. Return completed copy of the judgment to the Post-Trial Department/Review Shop fo r distribution to the defense 
counsel and/or accused as well as the victim and/or victims' legal counsel. 

Convening Authori ty's Action and Entry of Judgment - Flores, Solomon R. 
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CONTINUATI01~ SHEET- CA'S ACTION AND ENTRY vf JUDGMENT 

34. Sentenced (Continued) 

Convening Authority's Action and Entry of Judgment - Flores, Solomon R. 
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CONTINUA Tl01 -4 SHEET - CA'S ACTION AND ENTR \' vF JUDGMENT 

33. Findings (Continued) 

Convening Authority's Action and Entry of Judgment - Flores, Solomon R. 
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CONTINUATION SHEET - CA'S ACTION AND ENTRY OF JUDGMENT 

28. CA's Action - Continued 

Convening Authority's Action and Entry of Judgment - Flores, Solomon R. 
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------------~-------------~------------CONTINUATit,, ... SHEET- CA'S ACTION AND ENTR'\' 0F JUDGMENT 

23. Notes (Continued) 

Convening Authority's Action and Entry of Judgment - Flores, Solomon R. 
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APPELLATE INFORMATION 



THERE IS NO APPELLATE 
INFORMATION AT THIS TIME



REMAND 



THERE WERE NO REMANDS 



SUPPLEMENTAL COURT-MARTIAL ORDER
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