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CONVENING ORDER

GENERAL COURT-MARTIAL

CONVENING ORDER
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)
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)

COMMANDER
ELEVENTH COAST GUARD DISTRICT
ALAMEDA, CALIFORNIA

Date:

JAN 1 0 2020

COMMANDER
ELEVENTH COAST GUARD DISTRICT
1. A general court-martial is hereby convened. It may try such persons as may properly be brought
before it and shall meet at Coast Guard Island, Alameda, California unless otherwise directed.
Designation of this convening authority is Secretarial and pursuant to Article 22, UCMJ.
2. The court-martial will be convened with the following members:
Captain
Colllll1ande
Lieutenant Colllll1ander
Lieutenant Colllll1ander
Lieutenant
Lieutenant
Lieutenant
Lieutenant Junior Grade
Chief Warrant Officer
Chief Warrant Officer
3. If an enlisted accused requests enlisted representation pursuant to Article 25(c)(2)(B), UCMJ,
the court-martial will be convened with the following members:
Captain
Colllll1ande
Lieutenant Commander
Lieutenant Commander
BMCM
AMTC
MSTC
BMI

OS 1
HS 1

4. Should any officer listed in paragraph two (2) be exc used prior to assembly, that member will be
rep laced with an officer listed below, in the order listed:
Commander
Commander
Lieutenant
Lieutenant
Lieutenant Junior Grade
Chief Warrant Officer
5. Should any enlisted member in paragraph three (3) be excused prior to assembly, that member
will be replaced with an enlisted member below, in the order listed:

BM l
ETC
AET2
YN2
6. Should any officer listed in paragraph three (3) be excused prior to assembly, that member will
be replaced with an officer listed in paragraph four (4), in the order listed.
7. After identification of primary members, the military judge shall impanel one ( I) alternate
member if avai!able.

Rear Admiral , U.S. Coast Guard
Commander
Eleventh Coast Guard District

CHARGE SHEET

CHARGE SHEET
I. PERSONAL DATA
3. GRADE OR RANK

2. EMPLlD

1. NAME OF ACCUSED (Last, First, Ml)

4. PAYGRADE

E-7

BMC

HINTON, William, L

6. CURRENT SERVICE
a. INITIAL DATE
b. TERM

5. UNIT OR ORGANIZATION

SECTOR SAN DIEGO

01 DEC 2017

7. PAY PER MONTH
a. BASIC

b. SEA/FOREIGN DUTY

c. TOTAL

8. NATURE OF RESTRAINT OF ACCUSED

$t 4tlt°Qf0

N/A

$ 4g~ ilil

i

9. DATE(S) IMPOSED

N/A

None

1t,2t- S"o

4 years

II. CHARGES AND SPECIFICATIONS

10.

(See attached continuation page)

Ill. PREFERRAL
11a. NAME OF ACCUSER (Last, First, Middle Initial)

c. ORGANIZATION OF ACCUSER

b. GRADE

Legal Service Command

LT

e. DA TE (YYYYMMDD)

d. SIGNATURE OF ACCUSER

20190916
AFFIDAVIT: Before me, the undersigned, authorized by law to administer oaths in cases of this character, personally appeared the above
16_ day of September, 2019, and signed the foregoing charges and specifications unde·r oath that he is a person
named accuser this __
subject to the Uniform Code of Military Justice and that he either has personal knowledge of or has investigated the matters set forth
therein and that the same are true to the best of his knowledge and belief.
Coast Guard Legal Service Command {LSC-LMJ)
Lieutenant Commander/0-4

Commissioned Officer

Grade

Official Capacity to Administer Oaths
(See R.C.M. 307(b)- must be commissioned officer/

DD FORM 458, MAY 2000

PREVIOUS EDITION IS OBSOLETE.

SECTOR SAN DIEGO
Organization of Immediate Commander

Typed Name of lmmadlate Commander

Captain (0-6)

SI nature

IV. RECEIPT BY SUMMARY COURT-MARTIAL CONVENING AUTHORITY
13.

The charges were received at

\S So

hours,

2. '.:t J c. "I 7J) W

z.oz..o
.~

at USCG DI STRICT ELEVEN
Designation of Command or Officer exercising

SummlllY Court-Martial Jurfsdlctlon (See R.C.M. 403).

Peter W. Gautier

FORTME 1

Typed Nama of Officer

Commander, USCG District Eleven

Rear Admiral

Official Capacity of Officer Signing

V. REFERRAL; SERVICE OF CHARGES
14a. DESIGNATION OF COMMAND OF CONVENING AUTHORITY

DATE (YYYYMMDD)

b. PLACE

USCG District Eleven

Alameda.CA

Referred for trial to the -~G~e~n=e~ra=l__court-martial convened by

Commander, USCG District Eleven Conven ing Ord er

0 1-1 9 d t d 1 0 JAN 2 0 2Osubject to the following instructions: 2

- - - - - - - - - By _---,_XX.XXXXXX
_-,--=-____ of _ _ _ _XXXX
_ _X_XXXX
_ _XXX
_ _ _ _ _ _ _ _ _ _ _ _ __
Command or Order

Commander, USCG District Eleven
Peter W. Gautier
Typed Name of Officer

15.

On

2..£ J"'Jtn/lA.8'i?lf
Au!Jl ) ~Ty~

Name

OfflcJal Capacity of Officer Signing

262..0

,~ I caused to be served a copy hereof on the above named accused.

~':tff:J:17

See R.C.M.
DD FORM 458, (BACK), MAY 2000

t.. r

I o-3

Grade or Rank of Trial Counsel

CONTINUATION PAGE- DD FORM 458
ICO: U.S. v. BMC HINTON
CHARGE I: Violation of the UCMJ, Article 107 (False Official Statements)

CHARGE II: Violatio~ of the UCMJ, Article 134 (Child Pornography)

Specification 2: In that Chief Petty Officer William HINTON. U.S. Coast Guard, on active duty
did, at or near Santee, California, on or about November 201.,li1~kn~ ~l1.l~
d,.} ¥I»~YN M/N6AJ
possess child pornography, to wit: i-~!'i6ft4!cthg~~1n sexu'affy et p1tc1t conduct and
that said conduct was te ~e pFejueiee ef geee:I 0f68F &ne eiseif,line in the &ABee feFees &R& of a z I d c..:r 'U>~
nature to bring discredit upon the armed forces.
~
').1c>Ci~
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TRIAL COURT MOTIONS & RESPONSES

UNITED STATES COAST GUARD TRIAL JUDICIARY
GENERAL COURT-MARTIAL

UNITED STATES
DEFENSE MOTION
FOR APPROPRIATE RELIEF
(Continuance)

v.
HINTON, William
BMC/E-7
U.S. COAST GUARD

April 22, 2020

MOTION

Pursuant to 10 U.S.C. §840, Article 40, Uniform Code of Military Justice [U.C.M.J.], and
Rule for Courts-Martial [R.C.M.] 906(b)(l), the Defense moves this Court to continue trial on
the merits in this case to a date no earlier than September 15, 2020, and to cancel the Article
39(a) session currently scheduled for May 14-15, 2020 and reschedule the June 30 hearing for a
date no earlier than July 2, 2020. A continuance is necessary to allow the Defense to adequately
prepare for trial with expert assistance. Without a continuance, Defense experts will be unable to
review material evidence in time to assist counsel, resulting in a fundamentally unfair trial.
BURDEN

The Defense, as the moving party, bears the burden of persuasion and the burden of proof
I

I

on any factual issue the resolution of which is necessary to decide the motion by a preponderance
of the evidence. R.C.M. 905(c).,
FACTS

1. Trial in this case is currently ordered to begin on July 20, 2020 at Coast Guard Station
Alameda, California. (Court Order #1, dtd 4 Feb 20)

APPELLATE EXljJBJT )(\\
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2. The Court has scheduled U.C.M.J. Article 39(a) hearings for May 14-15, 2020 and June 30,
2020. (Court Order #2, dtd 24 Mar 20)
3. An Article 39(a) session to arraign the Accused was previously scheduled for February 21,
2020, and was continued to March 19, 2020, and then May 14, 2020 because of weather
affecting the travel of the military judge. (Court Order #2, dtd 24 Mar 20)
4. The Court and all parties, including the Defense, agreed to continue arraignment until the
first Article 39(a) session held to take evidence and hear argument on pre-trial motions.
5. At present, detailed defense counsel is stationed in Lemoore, California, and detailed
assistant defense counsel is stationed in the District of Columbia.
6. The Accused is stationed in San Diego, California.
a. He is not in pre-trial confinement.
7. On February 26, 2020, the Convening Authority appointed

as a defense

expert consultant in the field of digital forensics. (Encl. A)
8.

has been retained to conduct a review of evidence allegedly extracted from BMC
Hinton's laptop computer hard drive, and which the Government alleges contains evidence of
child pornography. (Encl. A)
a.

is located in Spokane, Washington.

b. Due to ongoing restrictions on work and movement in Washington State,
has been unable to obtain access to copies of the hard drive he was retaitd to
examine and explain. (Encl. B)
c. Defense counsel have made repeated efforts to coordinate delivery of the material to
, but efforts have not yet succeeded in providing

the opportunity

he needs to examine the hard drive. (Encl. C)

APPELLATE EXHIBIT
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9. On February 26, 2020, the Convening Authority appointed

as a defense

expert in the field of forensic pediatrics. (Encl. D)
a.

has been retained to review images allegedly found on BMC Hinton's
laptop computer hard drive in order to evaluate whether the images are of minor
children engaged in acts or poses which might constitute child pornography. (Encl. D)
is a Department of Defense employee assigned to

b.

c. Due to ongoing travel and work restrictions in Maryland and the District of
Columbia,

has also been unable to coordinate an opportunity to view the

alleged contraband she was appointed to examine and explain.
10. On February 28, 2020, the Defense submitted an initial request for the appointment of
as an expert consultant in the field of forensic psychiatry. (Encl. E)
a. The Convening Authority denied the initial request on March 5, 2020. (Encl. E)
b. On March 27, 2020, the Defense submitted a supplemental request for the
appointment of

. (Encl. E)

c. The Convening Authority denied the supplemental request on April 9, 2020, and the
Convening Authority's denial was provided to defense counsel on April 13, 2020. ·
(Encl. E)
d. On April 22,12020, the Defense filed a motion to compel

Lpert assistance.

11. On March 11, 2020, the Secretary of Defense issued a stop movement order for all active
duty military personnel. (Encl. F)
a. The original order was set to expire on May 11, 2020. (Encl. F)
b. The order was since revised and extended to June 30, 2020. (Encl. G)

APPELLATE EXHIBIT
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c. The order bans all official travel, including for temporary duty assignments. (Encl. G)
d. The order allows for a waiver of these restrictions if a competent authority determines
that travel is (I) mission-essential; (2) necessary for humanitarian reasons; or (3)
warranted due to extreme hardship. (Page 3, Encl. G)
e. Approval authority waivers for defense counsel belong to the Secretary of the Navy,
who has delegated that authority to the First Flag Officer in defense counsel's chain
of command , Commander, Naval Legal Service Command. (Page 3, Encl. G)
12. Beginning in February, 2020, the U.S. Center for Disease Control ("CDC") has issued
guidance regarding the novel coronavirus (COVID-1 9), which it has classified as a pandemic
and public health emergency. (Encl. H)
a. The CDC has stated that COVID-19 is spread by coming into close contact (about 6
feet or two arm lengths) with a person who has COVID-1 9, from " respiratory
droplets" or "by touching a surface of obj ect that has the virus on it, and then by
touching your mouth, nose, or eyes." There is currently no vaccine to protect against
COVID-1 9, and the illness has so far caused approximately 42,000 fatalities across
the United States. (cdc.gov/coronavirus/201 9-ncov/cases-updates/cases-in-us.html.
Clast accessed on 22 April 20))
b. The CDC recommends "social distancing" measures to prevent infection, as well the
spread

J

the virus.

I

c. Specifically, the CDC recommends staying at home as much as possible, avoiding
public transportation and other non-essential travel, and remaining at least six feet
away fro m other individuals.
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13. On March 19, 2020, the Governor of the State of California issued Executive Order N-33-20,
ordering "all individuals living in the State of California to stay at home or at their place of
residence except as needed to maintain continuity of operations of the federal critical
infrastructure sectors." (Encl. I)
14. On March 30, 2020, the Mayor of the District of Columbia ordered " [a]11 individuals living
in Washington, DC" to "stay at their place of residence," subj ect to certain exceptions for
"Essential Activities," including " medical care that cannot be provided through telehealth
and obtaining food," as well as to perfo rm ''Essential Govenunental Function" and engage in
"Essential Trave l. " (Encl. J)
a. The order initially set restrictions to expire on Apri l 24, 2020. (Encl. J)
b. On April 15, 2020, the order was extended through at least May 15, 2020. (Encl. J)
15. On March 23, 2020, the Governor of the State of Washington issued Proclamation 20-25
entitled " Stay Home - Stay Healthy," amending Proclamation 20-05. (Encl. K)
a. The Governor' s order prohibits ''all people in Washington State from leaving their
homes or participating in social, spiritual and recreational gatherings of any kind
regardless of the number of participants" and prohibiting "all non-essential business
in Washington State from conducting business" within cet1ain limitations. (Encl. K)
b. On April 2, 2020, the Governor extended this stay at home order to May 4, 2020.

16. The Governtr of the State of Maryland issued a similar stay at home!order for non-essential
activities on March 30, 2020 , which is set to expire "after termination of the state of
emergency and the proclamation of the catastrophic health emergency has been rescinded,
superseded, amended or revised by additional orders." (Encl. L)

APPELLATE EXHIBl1 _
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Article 40 of the U.C.M.J. provides that the "military judge ... may, for reasonable cause,
grant a continuance to any party for such time, and as often, as may appear to be just." 10 U.S.C.
§840. Consistent with that authority, the military judge is empowered to set the time for each
session of a court-martial, R.C.M. 801(a)(l), and is the only person who may grant a
continuance. R.C.M. 906(b)(l); see United States v. Knudson, 4 U.S.C.MA. 587 (1954).
Reasons for a continuance include, but are not limited to: "insufficient opportunity to prepare for
trial; unavailability of an essential witness ... and illness of an accused, counsel, military judge, or
member." Discussion, R.C.M. 906(b)(l), U.S. Manual for Courts-Martial (2019 ed.) ..
A military judge's decision to deny a continuance request is reviewed for an abuse of
discretion. United States v. Miller, 47 M.J. 352, 358 (C.A.A.F. 1997). The factors applied to
whether the military judge has abused her discretion include:
Surprise, nature of any evidence involved, timeliness of the request,
substitute testimony or evidence, availability of witness or evidence
requested, length of continuance, prejudice to opponent, moving party
received prior continuances, good faith of moving party, use of reasonable
diligence by moving party, possible impact on verdict, and prior notice.
Id. (internal quotation marks and citations omitted). There is an abuse of discretion where the

"reasons or rulings of the military judge are clearly untenable and deprive a party of a substantial
I

I

right such as to amount to a denial of justice." United States v. Weisbeck, 50 M.J. 461,464

(C.A.A.F. lt99) (internal quotation marks and citations omitted). A feasonable request for a
continuance "should ordinarily be granted." United States v. James, 14 U.S.C.M.A. 247,249
(1963) (citing United States v. Nichols, 2 U.S.C.M.A. 27, 36 (1952)).
The Court of Appeals for the Armed forces has found an abuse of discretion where the
military judge denied a first continuance request to accommodate the availability of chosen

fi
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defense counsel, United States v. Wiest, 59 M.J. 276 (C.A.A.F. 2004); where charges were
pending an administrative appeal which could result in dismissal and there was no evidence that
delay would prejudice the Government's case, United States v. Dunks, 1 M.J. 254 (C.M.A.
1976); where the trial court refused a continuance to secure the personal appearance of a relevant
witness and instead relied on a deposition, United States v. Davis, 19 U.S.C.M.A. 2 17 (1970),

see also United States v. Hinton, 21 M.J. 267 (C.M.A. 1986) (finding an abuse of discretion
where the military judge denied a continuance request after subpoenaed civilian alibi witness
failed to appear for trial) ; and where the military judge denied a continuance request on the eve
of trial when the defense counsel discovered a need to obtain further evidence regarding the
accused's mental responsibility for an offense due to intoxication, United States v. Thomson, 3
M.J. 271 (C.M.A. 1977).
The C.A.A. F has also "warned judges to be cautious when denying a continuance which
will deprive a party of essential evidence." United States v. Powell, 49 M.J. 220, 225 (C.A.A.F.
1998) (citing United States v. Browers, 20 M.J. 356, 360 (C.M.A. 1985). Our highest appellate
court has emphasized that ·'witnesses ... are not fungible. " Id. (quoting United States v. Royster,
42 M.J. 488 , 490 (C.A.A.F. 1995). Where the military judge ·'uncritically accept[ed] the
prosecution's representations about [a witness'] expected testimony," and rejected a
I

contradictory proffer by defense counsel, refusing to grant a continuance to take testimony from
the witnrss, the C.A.A. F. has found an abuse of discretion. Id.

ARGUMENT
a. The requested delay is timely, is less than three months, avoids surprise and does not
prejudice the Government' s case in any meaningful way.
T he Secretary of Defense extended the Department-wide travel ban this week. The
restriction on non-essential travel is in effect until at least June 30, 2020, unless sooner

\j_ \ \
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rescinded. The next hearing in this case is scheduled for May 14, 2020, with an additional
Article 39(a) session scheduled for June 30, 2020. Trial is currently scheduled for July 20, 2020.
The requested continuance delays trial by less than three months, and would consolidate all pretrial motions hearings to a date in July or August-or even June if the travel restrictions are
lifted. The Government's evidence is not evanescent, nor is the Accused in pre-trial confinement
or other restriction. There are few witnesses expected to testify. There is little prejudicial effect,
if any, on the Government's case to a delay.

expert assistance in the field of digital forensics is necessary for an adequate

b.
defense.

The Government's primary evidence against BMC Hinton, as it relates to Charge I and
Charge II, is a hard drive recovered from his computer. The Government alleges that the hard
drive contains evidence that BMC Hinton possessed, viewed and received child pornography.
Coast Guard analysts conducted a full extraction and forensic examination of the hard drive;
however, that extraction must be reviewed in-person because it contains alleged contraband.
Expert analysis of the hard drive is necessary to assist counsel in understanding the proof
and the limitations of proof inherent in the Government's analysis, and the evidence it seeks to
present from that analysis. The analysis is necessary to establish where on the computer the files
I

were located, and who had access to those files. This analysis cuts to the heart of whether or not

BMf Hinton is indeed guilty of the charged offenses. The 1onvening Authority agreed and
appointed

as a Defense expert consultant to address these challenges.

Due to travel restrictions in Washington State,

has been unable to review the

hard drive and conduct a physical examination. Until he is able to do so, he is not able to assist
in the Defense. A continuance is necessary to facilitate that review.

APPELLATE EXHIBIT~-'--\{_
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c.

expert assistance in the field of forensic pediatrics is necessary for an
adequate defense.
The Government intends to present expert witness testimony from

,a

pediatrician in San Diego who reviewed images allegedly found on BMC Hinton's laptop
computer.

is expected to testify that three of the images she reviewed may have

included naked children. The approximation of a subject's age in an image based on physiology
is a highly specialized task. The Convening Authority appointed

as a defense

expert consultant because she has the training, experience, and expertise to evaluate
conclusions, as well as to freshly evaluate the images as well.
Due to COVID-19-related restrictions on workspaces and travel,

has been

unable to review the alleged contraband images. She is currently on required telework and away
from her
and the District of Columbia,
The images

Until the public health situation changes in Maryland, Virginia
will not be able to review this evidence.
must review are the Government's evidence of possession, viewing

and receipt of child pornography. BMC Hinton cannot explore a challenge to
conclusions without recourse to a similarly-experienced expert in the field.

is that

expert, and her assistance is necessary to a fair trial. Because she cannot, as of today, conduct her
I

analysis, a continuance is necessary to ensure her assistance.

d.

expert assistance in the field offoreJic psychology is necessary for an
adequate defense.
As laid out in the Defense Motion to Compel Expert Assistance, expert assistance in the

field of forensic psychology is necessary to a fair trial in order (1) to develop evidence
supporting the involuntary nature of BMC Hinton's post-polygraph statements; (2) to develop

Q
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evidence refuting a link between adult sexual activity offered by the prosecution and the charged
acts; and (3) to develop and present potential pre-sentencing evidence in mitigation that BMC
Hinton is not a risk to harm children or a danger to commit any other misconduct.
appointment is the subject of a Defense motion to compel. Even if the Court granted the
Defense's motion today,

would be unable to successfully meet with, evaluate, and

report on BMC Hinton' s psychological traits relevant to the above-outlined issues. Furthennore,
because of the delay in approving

assistance and providing funding ,

will

likely no longer available fo r trial on July 20, 2020, and if her assistance leads to evidence she
can offer at trial, a continuance would be necessary regardless. A continuance is now necessary
to allow the Defense to meaningfully avail itself of her assistance.
e. The Defense has made good faith and diligent efforts to avoid delay, and this is the
Defense' s first request for a continuance of trial in this case.
Despite wide-ranging COVID-1 9 mitigation measures preventing most in-person
meetings, the Defense has made diligent efforts to continue preparing for trial. Defense counsel
have proposed remote and other methods to allow experts to review material, but those proved
unconvincing or impracticable to the Coast Guard, despite Trial Counsel's voiced intent to help
facilitate some of these proposed methods. Defense counsel have filed eleven motions in this
case and have timely complied with all witness production request deadlines. In fact, Defense
counsel submitted a supplemental request to fund

assistance in order to attempt to

prevail upon the Convening Authority to grant the Jquest before having to wait for the Court's
consideration of a motion, further delaying trial. As the Court is aware, this is the first time in
this case that the Defense has requested a continuance.

f.

Denial of a continuance would result in a denial of BMC Hinton's right to the effective
assistance of counsel, and his right to present a defense to the charges.

APPELLfaTE EXHIBl1
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The fact is that national COVID-19 mitigation measures are an unprecedented disruption
to how counsel.can prepare for and even attend trial proceedings. Participants to this particular
court-martial are scattered across five states with five different social distancing regimes in
place. All military personal are prevented from non-essential travel, and have been operating
under a maximum telework order for well over one month. This state of affairs has unfortunately
denied defense counsel an opportunity to be physically co-located with the Accused. Given the
Secretary of Defense's stop movement order, there is no prospect of an in-person meeting again
until at least July. Stay at home orders have also prevented defense experts from performing even
the basic preliminary examination of the evidence. They are not able to accomplish the work
they were appointed to do.
Denied an opportunity to explore and develop critical evidence with expert assistance,
BMC Hinton will effectively be denied the opportunity to adequately challenge the
Government's evidence and present his defense. Especially given the potential deprivation of
liberty to which BMC Hinton is exposed, a denial of this continuance request would subvert the
interests of justice.
RELIEF REQUESTED
The Defense moves the Court to continue trial to a date no earlier than September 15,
2020, and to cancel the Article 39(a) session scheduled for May 14, 2020 and to reschedule the
June 30, 2020 Article 39(a) session tj a date after the DoD travel ban expires on June 30.

I

EVIDENCE AND HEARING
In support of this motion, the Defense offers the following enclosed exhibits:
A. Def. Request and CA Appointment of

11 nf 1hi
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B. Statement of

dtd 22 Apr 20

C. LT Sproed emails re:

of 27 Mar and 13 Apr 20

D. Request for and Appointment of
E. Requests for Appointment and Denial of
F.

SECDEF Memo re: Travel Restrictions of 11 March 2020

G. SECDEF Memo re: Travel Restrictions of20 April 2020
H. U.S. CDC COVID-19 Announcements
I.

Governor of California Executive Order N-33-20

J.

D.C. Mayor Stay-at-Home Order and Extension

K. Governor of the State of Washington Proclamation 20-25
L.

Governor of Maryland Executive Order No. 20-03-30-01

If this motion is opposed by the Government, and unless the Court grants the motion
without a hearing, the Defense requests an Article 39(a) session to present oral argument and
evidence pursuant to R.C.M. 905(h).

J. I. TORRES
LT, JAGC, USN
Assistant Defense Counsel

APPELLATE EXHIBIT

:1,\ \

PAGEJl_ OF ~PAGE (S)

r-,..,
GENERAL COURT-MARTIAL
UNITED STATES COAST GUARD
GOVERNMENT MOTION FOR
PRELIMINARY RULING ON
ADMISSIBILITY OF EVIDENCE:

UNITED STATES
V.

WILLIAM L. HINTON
Boatswain's Mate Chief Petty Officer
U.S. Coast Guard

14 NOVEMBER 2018 CGIS
POLYGRAPH INTERVIEW OF
ACCUSED
6 March2020

NATURE OF THE NOTICE AND MOTION
The government maves under R.C.M. 906(b)(l3) and M.R.E. 104 for a preliminary
determination of admissibility of Prosecution Exhibit 2 for identification. which consists of one
video recording of the CGIS interview of the accused conducted on 14 November 2018.

BURDEN OF PROOF
As the moving party, the Government bears the burden to prove the evidence is admissible by
a preponderance of the evidence. R.C.M. 905(c).

SUMMARY OF FACTS
On 14 November 2018, CGIS Special Agent

and CGIS Special Agent

interviewed BMC William Hinton at CGIS RAO San Diego, California. The
purpose of the interview was to gather factual information regarding allegations of ( 1) indecent ,
exposure; (2) communicating indecent language and/or sexual communications on or around
2017, and (3) sexual contact with minors, of whilh BMC Hinton was suspected/accused.
At the outset of the interview, SIA

provided BMC Hinton his Article 31 (b)

rights, both verbally and in writing, before asking any substantive questions. Exhibit A. BMC
Hinton indicated he understood those rights and elected to talk with S/A

and S/A

Page 1 of6
U.S. v. BMC Hinton. USCG -

Government Motion to Preadmit - Interview of Accused
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without the presence of an attorney. Exhibit B. During this interview, SIA
asked BMC Hinton if he would consent to a polygraph interview and he agreed. Exhibit A.
Following the initial investigatory interview with SIA
Special Agent

and SIA

, CGIS

conducted a pre-polygraph, polygraph, and post-polygraph interview

of BMC Hinton at CGIS RAO San Diego, California. Exhibit C. At the outset of the interview,

SIA

explained the nature of a polygraph interview and informed him again of his rights and

that the rights advisement from the initial interview was still in effect. Exhibit C. BMC Hinton
verbally acknowledged that he understood his rights, elected to talk to SIA

without the

presence of an attorney, and acknowledged that the purpose of the interview would include
discussion of (1) indecent communications, (2) child pornography; (3) sexual contact with
children; and (4) making false statements. Exhibit C. In addition, SIA

informed BMC

Hinton, both verbally and in writing, of his rights regarding a polygraph interview and provided
him with a form verifying his consent, before asking any substantive questions. BMC Hinton, both·
verbally and in writing, indicated that he understood those rights and elected to talk to SIA
and undergo a polygraph interview. Exhibit C.
During the interview, BMC Hinton recounted his version of events. He made numerous false
statements, admissions, and coljToborated much of the factual allegations developed in, the case.
Exhibit C.
The device used to make the recJding segmented the recording into two separate part!.
Together, the two parts consist of the entirety of this 14 November 2018 interview of the accused.
The government now seeks to admit the video recording of the interview, as redacted, as
Prosecution Exhibit 2. 1

1 The

data files will be submitted on a DVD in open court.
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DISCUSSION
Relevant evidence is generally admissible. M.R.E. 402. Relevant evidence is any evidence that
tends "to make the existence of any fact that is of consequence to the determination of the action
more or less probable than it would be without the evidence." M.R.E. 401. The recorded interview
contained in PE 2 is relevant to all charges.
In addition to being relevant, the probative value of the statements is not substantially
outweighed by the danger of unfair prejudice. The statements contained in PE 2 are directly on
point to the issues of consequence in this case. The redactions are necessary and proper.
Furthennore, the statements of BMC Hinton, when offered by the government, are not hearsay.
M.R.E. 80I(d)(2). The statements were made voluntarily and following a knowing and voluntary
waiver of BMC Hinton's rights. M.R.E. 305(e); Exhibit C.
The Government recommends the following redactions:
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EVIDENCE
The Government offers the telephonic testimony of CGIS S/A

, and the following

documentary exhibits:
Exhibit A: 14 November 2018 Investigatory Interview of the Accused
Exhibit B: Rights Warning Procedure/Waiver Certificate Coast Guard Investigative
Service, Interviewee's Name: William Hinton, dated 11/14/2018, 10:09 a.m.
Exhibit C: 14 November 2018 Polygraph Interview of the Accused
Exhibit D: M.R.E. 707 Compliant (Redacted)- 14 November 2018 Polygraph Interview
of the Accused
Exhibit E: Affidavit ofS/A

(to be provided at motions hearing)

RELIEF REQUESTED
The Government respectfully requests the Court detennine that PE 2 is relevant to all charges
and that is not hearsay.
The Government further requests that PE 2 be admitted into evidence.

ORAL ARGUMENT
The Government respectfully requests oral argument if this motion is opposed.

I
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A. B.MURRAY
Lieutenant, U.S. Coast Guard
Assistant Trial Counsel
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CERTIFICATE OF SERVICE
I hereby certify that true and accurate copy of the above was served on the below-listed
individuals via electronic mail on 6 March 2020.

CDR P. R. Casey, USCG, Military Judge

LT T. C. Sproed, JAGC, USN,
Detailed Defense Counsel
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Detailed Defense Counsel
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UNITED STATES COAST GUARD TRIAL JUDICIARY
GENERAL COURT-MARTIAL

UNITED STATES
GOVERNMENT RESPONSE TO
DEFENSE MOTION IN LIMINE TO
PRECLUDE ADMISSION OF
POLYGRAPH INFORMATION

v.
WILLIAM L. HINTON
BMC/E-7
U.S. COAST GUARD

March 13, 2020
Commander, U.S. Coast Guard District Eleven, referred this case to General CourtMartial via Convening Order No. 01-19 dated 10 January 2020.

NATURE OF MOTION
The Government files this response and opposition to the Defense's Motion in Limine to
Preclude Admission of Polygraph Infom1ation and asks that this Court deny the motion. Per its
motion filed 6 March 2020, the Government further moves for a preliminary determination of the
admissibility of statements contained in the video recorded polygraph interview, as redacted in
accordance with M.R.E. 707.

STANDARD OF PROOF
In general, the moving party bears the burden of persuasion on any factual issue. Rule for
Courts-Martial (R.C.M.) 905(c)(2). However, when the defeie has made an appropriate motion
or oJjection under M.R.E. 304(f), the prosecution has the bu en of establishing the admissibility
of the evidence. The military judge must find by a preponderance of the evidence that a
statement by the accused was made voluntarily before it may be received into evidence. M.R.E.
304(t)(7).
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STATEMENT OF FACTS
1. In October 2017, U.S. Coast Guard Investigative Service (hereafter: "CGIS") began
investigating BMC William Hinton for communications stemming from his response to
online undercover advertisements offering sex with underage children. Washington State
Patrol Missing and Exploited Children Task Force notified CGIS that the accused
responded to their advertisements via Craigslist personal communicator and cellular
telephone text messaging.
2. On 14 November 2018, CGIS Special Agents

and

interviewed BMC Hinton in San Diego, CA. The interview was video recorded.
into the interview, SIA

3. Approximately

explained to

the accused that if anyone is suspected or accused of committing any type of unlawful acts
then CGIS has to advise them of their Article 3 l(b) rights.
4. SIA

explained to BMC Hinton that he had to be advised of his rights prior to

CGIS asking any substantive questions.
5. SIA

showed BMC Hinton the CGIS-5810, Rights Warning Procedure form.

6. SIA

explained that the purpose of the interview was to question BMC Hinton

regarding the following offenses to which he was suspected: ( 1) indecent exposure; (2)

fommunicating indecent language and/or sexual commtications on or around 2017; and
(3) sexual contact with minors. The accused indicated that he understood.
7. SIA

had BMC Hinton read aloud each line in "Section A. Rights" on the

CGIS-5810 form and indicate if he understood by initialing before each line.

Gov RESPONSE TO DEF MOTION 1~~fECLUDE POLYGRAPH INFoRMAfn&li.LATE

?1 ~tl h1

1

PAGE

\1.'L

EXH fBIT

X) (

OF~ PAGE (S)

8. BMC Hinton read aloud and acknowledged that he "did not have to answer any question
or say anything." He also acknowledged that "anything I say or do can be used as evidence
against me in a criminal trial" and that he had the "right to talk privately to a lawyer before,
during, and after questioning and to have a lawyer present with me during questioning."
9. BMC Hinton signed the CGIS-5810 Form acknowledging his rights and indicated his
willingness to talk to CGIS.
10. S/A

confirmed, once agam, whether BMC Hinton was willing to be

questioned and make a statement without the presence of a lawyer. The accused indicated
that he was willing.
11. At the conclusion of this first interview, BMC Hinton consented to search of his digital
devices and indicated his willingness to undergo a polygraph exam.
12. The polygraph interview was conducted by CGIS Special Agent

. It was video

recorded. The interview can be considered as three distinct parts: pre-polygraph,
polygraph, and post-polygraph. [Exhibit 3, 4]
13. At the beginning of the interview, S/A

asked if BMC Hinton had a chance to use the

restroom and get some water. The accused indicated that he did.
14. S/A

reminded the accused that it was

15. S/A

asked if he still remembered his rights advisement from earlier and the accused

nodded and said, "Yes."

16. S/A

asked if BMC Hinton understood his rights, and the accused nodded and said

"yes."
17. S/A

asked if he knew

and said

S/A

and the accused nodded
stated:
As S/A

explained the discussion topics, the accused nodded. S/A

asked if the accused had

any questions about "all that." The accused said "No."
18. S/A

then proceeded to ask: "do you understand your rights that they read to you

earlier?" The accused nodded and said, "Yes."
19. S/A

asked "Have you ever requested a lawyer after being read your rights?" He then

asked, "Would you like a lawyer at this time?" The accused responded, "No." S/A
followed up by asking if the accused would be willing to make a statement about the
offenses under investigation, without the presence of a lawyer. The accused responded by
nodding and saying '~yes."
20. At this time, S/A
polygraph. S/A

had BMC Hinton read a form regarding consent to undergo a
had the accused read the fonn aloud. The accused read that the

polygraph would not be conducted "without my voluntary consent" and that "if I give my
!

I

consent, I can withdraw it at any time and [the agent] will stop the polygraph. Should I
decline to undergo a polygraph, no

01

can take adverse action against me." SIA

asked if the accused understood his rights, and the accused nodded and responded, "Yes."
He further stated, "It makes sense." Asked if he had any questions, the accused said "No."
21. At minute

, S/A

asked if the accused had been

~~E (s)
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22. SIA

then asked if the accused would consent to undergo a polygraph, to which the

accused said, "Yes."
23. Prior to the polygraph, S/A

explains the polygraph exam,

24. During the pre-interview, BMC Hinton recounted his version of events. He made numerous
false statements, admissions, and corroborated much of the factual allegations developed
in the case.
25.

SiA

sets up the polygraph

26. During the polygraph, SIA

asks the accused some test questions and then asks him

a set of questions.
27. Following the polygraph, SIA

SIA asks several follow-up
questions. Again, the accused makes several statements and admissions which corroborate
much of the factual allegations central to this case.
28. At the conclusion of the interview, SIA

asked the accused as series of questions to

determine if the accused had felt coerced, threatened, or mistreated at any point during the
I

I

interview. The accused responded, "No" to each. [Exhibit 4,
29. When asked to swear that everything

f

e accused said was true and accurate, the accused
SIA

declined and said

immediately stopped

the interview.
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LEGAL BACKGROUND

Relevant evidence is generally admissible. M.R.E. 402. Relevant evidence is any evidence
that tends "to make the existence of any fact that is of consequence to the determination of the
action more or less probable than it would be without the evidence." M.R.E. 401. However,
relevant evidence may be excluded "if its probative value is substantially outweighed by a danger
of one or more of the following: unfair prejudice, confusing the issues, misleading the members,
undue delay, wasting time, or needlessly presenting cumulative evidence." M.R.E. 403.
Per M.R.E. 707, "the result of a polygraph examination, the polygraph examiner's opinion,
or any reference to an offer to take, failure to take, or taking of a polygraph examination is not
admissible." However, M.R.E. 707(b) does not prohibit admission of an otherwise admissible
statement made during a polygraph examination. In United States v. Kohlbek, C.A.A.F. clarified
the limits on admissibility of polygraph infonnation by stating that "the prohibition on evidence
of the results of a polygraph examination is the clear target of this rule, and the remaining
prohibitions are calibrated to exclude evidence that would permit panel members to infer, or
otherwise draw conclusions about, the results of a polygraph examination." 78 M.J. 326, 331
(C.A.A.F. 2019). Based on the context and facts and circumstances, the military judge decides
what is or is not admissible.
ANALYSIS
The Government files this resfonse and opposition to the Defense's Motion to Suppr1ss

Statements of the Accused and asks that this Court to deny the motion.
The Defense premises its argument for preclusion on three main points: (1) that SIA
statements to the accused about the science behind and the results of his polygraph
examination are inadmissible under M.R.E 707; (2) that the entirety of the accused's statements
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to SIA

refer repeatedly back to the results of polygraph examination and S/A

'

opinion as to those results, thus the entirety of these statements must be excluded pursuant to
M.R.E 707; and (3) whatever marginal relevance might be extracted from portions of the
accused's examination are rendered inadmissible under M.R.E. 403 because the nature of the
interaction and the danger of unfair prejudice overwhelm any probative value.
First, the Government does not disagree with the Defense's argument that SIA
statements regarding the science behind and the results of his polygraph examination are
inadmissible. The Government is not attempting to admit this evidence clearly prohibited by
M.R.E. 707.
Second, the Government disagrees with the Defense's argument that the "entirety of the
accused's statements to SIA
and SIA

refer repeatedly back to the results of polygraph examination

opinion as to those results" and thus should be inadmissible in its entirety. The

Government refers to its own motion, dated 6 March 2020, where it recommends specific
redactions to the polygraph interview that comport with the rules under M.R.E. 707. As
explained in Kohlbek~ military judges are permitted discretion in deciding whether to admit
evidence ... surrounding a polygraph examination. 78 M.J. at 331-32. The Government asks that
the Court review its recommendations previously submitted, which parses out the statements that
!

I

can stand out on their own without reference to either "the result of a polygraph examination, the
polygraph examiner's opini1n, or any reference to an offer to take, failure to take, orltaking of a
polygraph examination" per M.R.E. 707. Dismissing the polygraph interview in its entirety,
without any attempt to distinguish which evidence can stand on its own and comport with
M.R.E. 707 is not justified. Moreover, it unjustifiably deprives the Government of relevant and
material evidence central to the charged offenses.
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Finally, the Government disagrees with the Defense's position that any probative value
associated with the accused's otherwise admissible statements is substantially outweighed by the
risk that evidence is overcome by reference to the polygraph exam. Once again, the Government
refers back to its own motion which advocates for redaction - not blanket denial of the
admissibility- of the polygraph. However, without specifics, the Defense has not shown by a
preponderance of the evidence that the nature of the interaction and the danger of unfair
prejudice overwhelm any probative value. Nowhere in the case law does it suggest that every
statement in a polygraph interview is inadmissible simply due to the fact that a polygraph was
conducted. Indeed, the vast majority of the most relevant and probative evidence central to the
Government's case stem from the pre-polygraph interview-well before BMC Hinton had been
hooked up to the polygraph machine - and well before the recorded results were made. Thus,
there is no danger of the "results, and reference to" the polygraph threatening or distracting the
fact-finder.

CONCLUSION

The Government requests an order from the Court denying the Defense Motion in Limine
to Preclude Admission of Polygraph Information. In its Response to Defense's Motion to
I

!

Suppress the Statements of the Accused, the Government has proved by a preponderance of the

evidence that state,ents by the accused were made voluntarily and thus adtissible in a trial by
court-martial. Furthermore, the Government has outlined a series of recommended redactions in
accordance with M.R.E. 707 in its 6 March 2020 Motion to Preadmit. The Government asks that
the Court refer to its motion for recommended redactions. The Government welcomes specific

M.R.E. 403 challenges from the Defense only after an attempt at M.R.E. 707 redactions has been
made.

EXIDBITS
The Government requests that the Court consider the following evidence in support of
this motion:

Enclosure 1: Coast Guard Report oflnvestigation [Bates 023, 030-032]
Enclosure 2: CGIS Form 5810 (03/14) signed by BMC Hinton on 14 November 2018
[Bates 118]
Enclosure 3: CGIS Polygraph Interview of BMC Hinton by Agent
14 November 2018 [Bates 001]

(Part I) dated

Enclosure 4: CGIS Polygraph Interview of BMC Hinton by Agent
14 November 2018 [Bates 002]

(Part II) dated

Telephonic Testimony of S/A

REQUESTED ACTION AND ORAL ARGUMENT
The Government respectfully requests an order denying the Defense Motion to Preclude
Admission of Polygraph Information. The Government respectfully requests that the Court
consider all motions submitted by the Government responsive to Exhibits 3 and 4 to determine
the admissibility of the videb recording at trial.
The Government respectfully requests oral argument on this motion.

I
Respectfully Submitted,
MURRAY.ALLfSQN.B
LAIR

Oigitallysignedby
MllRRAY.ALLISON.BLAiR
Date: 2020.03.1318:20:16-07'00'

A.B.MURRAY
Lieutenant, USCG
Assistant Trial Counsel
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UNITED STATES COAST GUARD TRIAL JUDICIARY
GENERAL COURT-MARTIAL

UNITED STATES

JOINT MOTION FOR A PROTECTIVE
ORDER RE: COMPUTER FORENSIC
REVIEW PROCEDURES FOR CHILD
PORNOGRAPHY CONTRABAND

v.
WILLIAM L. HINTON
BMC/E-7
U.S. Coast Guard

30 June 2020

Commander, Pacific Area, referred this case to General Court-Martial on 27 January 2020 in
Convening Order Number O1-19 dated 10 January 2020.
NATURE OF THE NOTICE AND MOTION

The Government and Defense move jointly under R.C.M 701 (g)(2) to have a protective order
issued with regard to computer forensic review procedures for child pornography contraband.
Due to current advisories discouraging interstate travel, this protective order will assist the
Defense team's digital forensics expert,

with reviewing discovery at the

BURDEN OF PROOF

Upon a sufficient showing, a military judge may issue productive orders. R.C.M. 70l(g)(2).
SUMMARY OF FACTS

The accused is charged with the following violations of the Uniform Code of Military
Justice: Article 107 (False Official Statements); Article 134 (Child Pornography); and Article
134 (Indecent Language). On 14 November 2018, pursuant to consensual search authorizations,
Coast Guard Investigative Service (hereinafter "CGIS") conducted a
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From February 2020 to present,

a global pandemic, the Coronavirus (COVID-19)

significantly affected the United States, including major cities such as San Francisco, California.
To help prevent the spread ofCOVID-19, state and local governments throughout the United
States issued progressively strict orders for citizens to practice social distancing and stay at home
except for essential services. Though many cities and states have begun to loosen restrictions,
non-essential travel is still strongly discouraged, especially for those with underlying health
conditions; citizens are asked to use remote means to complete necessary work where possible.
On 26 February 2020, the Convening Authority approved the Defense's request for expert
assistance in the field of digital forensics. Ten hours of pretrial consultation by
were granted.

has yet to review the material due to concerns over Coronavirus and

related travel restrictions. To facilitate access to this material through discovery and ensure that
the trial schedule remains on track, the Government has offered to coordinate image review at
Due to the sensitive nature of the

the offices

images and treatment as contraband, a protective order and acknowledgment of the Adam Walsh
Child Protection and Safety Act of 2006, Section 504, is required to do so.

APPLICABLE LAW
Military Judges have broad discretion to regulate discovery and production of evidence.
Upon a sufficient showing, a military judge may issue productive orders. R.C.M. 701 (g)(2).

DISCUSSION
Government and Defense Counsel jointly ask that this Court issue the attached Order (Ex.
A). The Defense team agree not to make, nor permit to be made, any copies of the suspected
child pornography contraband pursuant to this stipulation and order. The Defense team agrees
that it is forbidden from removing any contraband images from the Government reviewing

2
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facility. The Defense expert will be allowed to compile a report (without contraband
images/videos) documenting the examination on removable media.
RELIEF REQUESTED
Government and Defense Counsel jointly request that the Court issue a Protective Order (Ex.
A) to allow Defense Counsel's expert to view the contraband images at the offices

ORAL ARGUMENT
If opposed by the Court, Counsel respectfully requests oral argument on this motion.

Dated this 30 June 2020
MURRAY.ALLISON, ~~==o':r111A1R.1z
BLAIR
zo20.06J009-Jo,1o.o7'00'

Allison B. Murray
Lieutenant, U.S. Coast Guard
Trial Counsel

Jo~
Lieutenant, JAGC, U.S. Navy
Assistant Defense Counsel
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I hereby certify that true and accurate copy of the above was served on the below-listed
individuals via electronic mail 30 June 2020.
CDR Paul R. Casey, USCG
Military Judge

LT Taylor C. Sproed
Detailed Defense Counsel
MURRAY.ALLISON.BLAIR. Digita11ysignedby

MURRAY.ALLISON.BLAIR.
Date: 2020.06.30 09:30:27 -07'00'

AB. MURRAY
Lieutenant, U.S. Coast Guard
Trial Counsel
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UNITED STATES COAST GUARD TRIAL JUDICIARY
GENERAL COURT-MARTIAL

UNITED STATES
DEFENSE MOTION
TO SUPPRESS STATEMENTS
OF THE ACCUSED

v.
WILLIAM L. HINTON
BMC/E-7
U.S. COAST GUARD

March 6, 2020

MOTION

Pursuant to Article 31, Uniform Code of Military Justice [U.C.M.J.], 10 U.S.C. §31, and
Rule for Courts-Martial [R.C.M.] 905(d)(3), and Military Rules of Evidence [Mil. R. Evid.] 304
and 305, the Defense moves to suppress the following statements made by BMC Hinton:

1. All statements made to Coast Guard Investigative Service [C.G.I.S.] Special Agents
and

during an interview on November 14, 2018

regarding child pornography [Enclosure B];

2. All statements made to Special Agent

during a polygraph examination on

November 14, 2018 regarding child pornography. [Enclosures D and E]
!

I

BURDEN

Upon motion ~y the Defense to suppress statements of the Accused unf er Military Rule
of Evidence [Mil. R. Evid.] 304, the prosecution has the burden of establishing the admissibility
of the statement. Mil. R. Evid. 304(f)(6). The military judge must find by a preponderance of the
evidence that the Accused's statement was made voluntarily before the statement may be
admitted into evidence. Mil. R. Evid. 304(f)(7).
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FACTS
1. Coast Guard Investigative Service Special ["CGIS"] Agents began investigating possible
offenses committed by BMC William Hinton when in October 2017, the agency

2. On November 7, 2018, CGIS Special Agents interviewed BMC Hinton's
, in connection with their investigation.

3. On November 14, 2018, Coast Guard Investigative Service [CGIS] Special Agents
and

interrogated BMC William Hinton in San Diego,

California. [Enclosures B]

4. The interrogation was video recorded. [Enclosures B]

5. Approximately
and
his rights

into the recorded interrogation, Agents
conducted the following exchange with BMC Hinton regarding

undt Article 31(b) of the U.C.M.J.:
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you. [Enclosure B, 14:35]
6. Following this exchange, Special Agent

began reading from a Coast Guard

Form CGIS-810(03/15) to BMC Hinton.

7. Special Agent

told BMC Hinton: that he

He told BMC Hinton:

]

8. Agent

asked BMC Hinton ifhe

to which

BMC Hinton replied that

9. After reading the provisions out loud, BMC Hinton initialed the Form CGIS-5810 (03/14)
and continued speaking with Special Agents

and

. [Enclosure C]

10. The Coast Guard Rights Advisement Form CGIS-5810 signed by BMC Hinton notifies him
that he is suspected of the following offenses:

[Enclosure CJ
11. For the first

of the interrogation, the Agents asked BMC Hinton about
[Enclosure B]
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12. At time

on the recorded interrogation, the questions changed subject and the Agents

engaged BMC Hinton in the following exchange:

SIA

:
BMC Hinton:

SIA

:

BMC Hinton:
SIA

:
BMC Hinton:

SIA

:
BMC Hinton:
SIA

:

'

BMC Hinton:
SIA

I

:

BMC Hinton:

13. At the end of their interrogation, Agents

and

asked BMC Hinton to

undergo a polygraph examination, which he agreed to do. [Exhibit B]
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14. The polygraph examination was conducted by CGIS Special Agent

, and it is video

recorded. [Enclosures D and E]

15. At the beginning of the polygraph exam, Agent

informed BMC Hinton that "Your

rights advisement is still in effect [from the earlier interrogation]" and he asks BMC Hinton
"if you remember that." [Enclosure D,

16. Agent

listed the following offenses for which BMC Hinton is being investigated:

17. There was no new written rights advisement, and Agent

reviewed the earlier Coast

Guard Rights Advisement form with BMC Hinton. [Enclosure D,

18. After a break for BMC Hinton to retrieve electronic devices with Agents
, Agent

restarted the polygraph interview. [Enclosure E]

19. Special Agent

SIA

and

began the second half of the interview as follows:
:
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20. Agent

asked BMC Hinton ifhe understood his rights and waived the right to speak to a

lawyer, saying
with the examination. [Enclosure E,

BMC Hinton agreed to continue
]

The Uniform Code of Military Justice prescribes that no person suspected of an offense
may be interrogated or questioned without his first being warned of his right not to make a
statement and that any statement he makes may be used against him. 10 U.S.C. §83l(b). ''No
statement obtained from any person in violation of this Article [ ... ] may be received in evidence
against him in a trial by court-martial." 10 U.S.C. §83 l(d). Military Rules of Evidence 304 and
305 implement the Code's prescription.
Under Mil. R. Evid. 305, a "statement obtained from the accused in violation of an
accused's rights under Article 31 is involuntary and is therefore inadmissible against the
accused," subject to a handful of exceptions. Mil. R. Evid. 305(c)(l). The Government bears the
burden to establish compliance with the rights warning requirements by a preponderance of the
evidence. Mil. R. Evid. 304(e); see also United States v. Simpson, 54 M.J. 281, 283 (C.A.A.F.
2000). An adequate rights advisement under Article 31 (b) must include "informing the accused
or suspect of the nature of the accusation." Mil. R. Evid. 305(c)(l)(A).
The purpose of informing a suspect of the nature of the accusation "is to orient him to the

Itransaction or incident in which he is allegedly invo!Jd." United States v. Rogers, 47 M.J. 135,
137 (C.A.A.F. 1997)(citing United States v. Rice, 11 U.S.C.M.A. 524, 526 (1960)(internal
citations omitted). While ''technical nicety'' is not required in this regard, id., the suspect "must
be informed of the general nature of the allegation, to include the area of suspicion that focuses
the person toward the circumstances surrounding the event." Simpson, 54 M.J. at 284. Among

7 of 18

XJ/ ,,

APPELLATE EXHIBIT
PAGE _l_ OF
PAGE (S)

_a_

the factors to be considered in reviewing the sufficiency of this requirement are "whether the
conduct is part of a continuous sequence of events, whether the conduct was within the frame of
reference supplied by the warnings, or whether the interrogator had previous knowledge of the
unwarned offenses. Jd.(intemal citations omitted). "Necessarily, in questions of this type, each
case must tum on its own facts." United States v. Pipkin, 58 M.J. 358, 36l(CA.A.F.
2003)(quoting United States v. Nitschke, 12 C.M.A. 489,492 (1961)).
"Where an earlier statement was involuntary only because the accused had not been
properly warned of his Article 31 (b) [] rights, the voluntariness of the second statement is
determined by the totality of the circumstances." United States v. Gardinier, 65 M.J. 60, 64
(C.A.A.F. 2007).

A "cleansing warning" or the absence of such a warning prior to the

subsequent statement is not dispositive as to the voluntariness of the subsequent statement, but it
is factor. Id.
ARGUMENT

a. · Special Agents
and
suspected BMC Hinton of possessing,
viewing and receiving child pornography when they began interrogating him on
November 14, 2018.
Special Agents

and

had a duty to inform BMC Hinton of all

suspected offenses prior to interrogating him about those offenses.

into their

I

questioning on November 14, 2018, the Agents asked BMC Hinton outright about the receipt of
child pornography images. Those questions were

101 in response to any statement made by

BMC Hinton. In fact, the Agents followed up with specific questions about acts they clearly
believed BMC Hinton had committed regarding images of child pornography. At the time they
initiated questioning, the Agents were in possession of what they believed was a request by BMC
Hinton for pictures in the context of a conversation allegedly about sex with children. The fact
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that Special Agent

mentions false official statements when he describes the allegations to

BMC Hinton subsequent to the first interrogation suggests that he believed BMC Hinton was
lying about receipt, possession or viewing child pornography. Special Agent

subsequent

and repeated questioning about these issues is further evidence that the Agents suspected BMC
Hinton of child pornography offenses well before they interrogated him.
Lastly, the Agents in this case had already approached the National Center for Missing
and Exploited Children about BMC Hinton prior to questioning, to include inquiring into
possible involvement with images of child pornography. [Enclosure A]. They had asked BMC
Hinton's

specifically about pornography. [Enclosure A]. In sum. they suspected BMC

Hinton of the child pornography offenses with which he is now charged.
and
b. The rights advisement provided to BMC Hinton by Special Agents
failed to adequately inform BMC Hinton of the nature of the suspected
offenses of possession, viewing and receiving child pornography.
The rights advisement provided by Agents

and

plainly failed to

advise BMC Hinton of the nature of their suspicions regarding child pornography. The Agents
refer specifically to conversations BMC Hinton had engaged in over Craigslist in 2017. The
charged child pornography offenses are unrelated to that conversation-which the Agents knew
did not include exchanges of child pornography because they had received the entirety of the
!

conversation. The Agents read a list of offenses to BMC Hinton and specifically told him that
these were offenses they suspect him of perha1 committing. That was what they said they
The warning about indecent exposure and sexual contact with
minors was insufficient to orient BMC Hinton to any transaction involving child pornography.
Compare United States v. Nitschke, 12 U.S.C.M.A. 489,492, where the accused was
suspected of having caused a traffic accident resulting in the death of another. The court held
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that orientation to the traffic accident itself, even without notice that he was suspected of the
homicide, was sufficient to orient the accused to the suspicion because it referred to the relevant
transaction. Id. Here, the Agents specifically oriented BMC Hinton to a different transaction,
with different implications-arranging sex with a minor, indecent communications and indecent
exposure of an adult.
In BMC Hinton's case, the alleged conduct related to child pornography is no "part of a
continuous sequence of events" nor is viewing child pornography "within the frame of reference
supplied by the warnings" about sex with a minor and indecent exposure of an adult. See Pipkin,
58 M.J. at 360-3611. The Agents knew of the unwarned offenses prior to questioning. Id. They
goaded BMC Hinton into discussing the unwarned offenses by telling him they were only
interested in the warned offenses-arranging sex with a minor, and indecent exposure and
communications. Their insistence on asking about child pornography reveals their knowledge
and intent. Their rights warning was wholly insufficient to inform BMC Hinton that he was
suspected of offenses related to child pornography.
c. Special Agent
failed to cure the defective rights warning provided by Agents
were also
and
; therefore, statements obtained by Agent
obtained in violation of Article 31 (b) and are inadmissible against BMC Hinton.
Special Agent

did not provide BMC Hinton with a "cleansing warning" to cure his
I

I

colleagues' defective rights advisement. In fact, he told BMC Hinton that the same rights

advisement from earlier was still in effect.

lYes, Special Agent

did mention child

pornography in his oral recitation of offenses, but this court must consider the efficacy of this
warning under the totality of the circumstances. See Gardinier, 65 M.J. at 64. The fact that
Special Agent

' purpose in questioning BMC Hinton was to conduct a polygraph

examination weighs against an effective warning and voluntary waiver in this case. Special
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Agent

does not tell BMC Hinton that he is under investigation for receiving, viewing or

possessing child pornography. He references the prior rights advisement which was specifically
limited to an investigation regarding Craigslist conversations. Special Agent

tells BMC

Hinton that he is interested in clearing up things BMC Hinton had said previously to
investigators, under a defective rights advisement. The purpose of Article 31 is subverted if
agents are permitted to fail the requirements of notice, and then use statements like this against
the Accused under the guise of the prior defective warning.
BMC Hinton was desperate to prove on the polygraph that he had not committed the
offenses described in the only written rights warning he received-that he had sexual contact
with minors and that he communicated indecent language or indecently exposed himself.
Receipt of child pornography was not relevant to BMC Hinton in that context, and the Agents
manipulated the rights advisement unfairly to perpetuate that belief about its relevance to their
investigation. Now, the Government seeks to use these involuntary statements against the
Accused.

RELIEF REQUESTED
The Defense moves the Court to suppress all of BMC Hinton's statements regarding
child pornography which were made to CGIS Special Agents

and

I

on

I

November 14, 2018. [Enclosure B.] The Defense further moves the Court to suppress the
entirety of BMC Hinton's statements to Special Agent

during a polygraph exf1ination

and interview on the same date. [Enclosure C and D.]

EVIDENCE AND HEARING
In support of this motion, the Defense offers the following enclosed exhibits.
A. Coast Guard Reports of Investigation (Bates #000011, 000022-23)
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B. CGIS Interview of BMC Hinton by Agents
on 14 Nov 18

and

C. CGIS Form CGIS-5810 (03/14) signed 14 Nov 18
D. CGIS Polygraph Interview of BMC Hinton by Agent
14 Nov 18

(Part I) on

E. CGIS Polygraph Interview of BMC Hinton by Agent
on 14 Nov 18

(Part II)

If this motion is opposed by the Government, and pursuant to R.C.M. 905(h), the Defense
requests an Article 39(a) session to present oral argument and evidence.

J. I. TORRES
LT, JAGC, USN
Assistant Defense Counsel
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UNITED STATES COAST GUARD TRIAL JUDICIARY
GENERAL COURT-MARTIAL

UNITED STATES

v.

GOVERNMENT RESPONSE TO
DEFENSE MOTION TO SUPPRESS
STATEMENTS OF THE ACCUSED

WILLIAM L. mNTON
BMC/E-7
U.S. COAST GUARD

March 13, 2020

Commander, U.S. Coast Guard District Eleven, referred this case to General CourtMartial via Convening Order No. 01-19 dated 10 January 2020.

NATURE OF MOTION
The Government files this response and opposition to the Defense's Motion to Suppress
Statements of the Accused and asks that this Court deny the motion. Per its motion filed 6 March
2020, the Government further moves for a preliminary determination of the admissibility of said
statements.

STANDARD OF PROOF
In general, the moving party bears the burden of persuasion on any factual issue. Rule for
Courts-Martial (R.C.M.) 90$(c)(2). However, when the defense has made an approprhtte motion
or objection under M.R.E. 304(t), the prosecution has the burden of establishing the admissibility
of the evidence. The military judge ~ust find by a preponderance of the evidence that a

I

statement by the accused was made voluntarily before it may be received into evidence. M.R.E.
304(t)(7).
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STATEMENT OF FACTS
1.

2.

3. On 11 October 2018,

of the Internet Crimes Against Children Task Force San

Diego contacted CGIS via email and advised that ICAC San Diego had no record
associated with the identifiers pertaining to BMC Hinton:
, or Alias:

;

. [Exhibit 1; Bates 020]

4. On 16 October 2018,

of the National Center for Missing and Exploited

Children conducted a technical assistance query associated with the identifiers pertaining
!

I

to BMC Hinton:

;

, or Alias:

I

query revealed neg1ive results. [Exhibit I; Bates 02 l]
5. On 25 October 2018, CGIS spoke with

. The

of Child Protective Services and

requested a records query for any reports or cases involving BMC Hinton. Multiple queries
were conducted with negative results.
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6. On 7 November 2018, CGIS interviewed

of the accused.

She did not recall seeing evidence of pornographic images or pornographic websites during
the course of her

to the accused. [Exhibit 1; Bates 022]

7. On 14 November 2018, CGIS Special Agents

and

interviewed BMC Hinton in San Diego, CA. [Exhibit 1; Bates 024-030]
8. The interview was video recorded. [Exhibit 2]
into the interview, SIA

9. Approximately

explained to

the accused that if anyone is suspected or accused of committing any type of unlawful acts
then CGIS has to advise them of their Article 3 l(b) rights. [Exhibit 2]
10. SIA

explained to BMC Hinton that he had to be advised of his rights prior to

CGIS asking any substantive questions. [Exhibit 2]
11. CGIS SIA

offered BMC Hinton water and explained that if he needed any

breaks,

He explained that the

[BMC

Hinton] and that the accused had control when it comes to what
The agents also offered that if BMC Hinton had any questions, to simply

. The

accused indicated that he understood. [Exhibit 2]
12. At this point, SIA

showed BMC Hinton the CGIS-5810, Rights Warning

I

Procedure form. [Exhibit 2; 3]
13. S/A

explained that the purpose of the interview was to qrstion BMC Hinton

regarding ~e following offenses to which he was suspected: (1) indecent exposure; (2)
communicating indecent language and/or sexual communications on or around 2017; and
(3) sexual contact with minors. The accused indicated that he understood. [Exhibit 2]
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14. Based on the results of the investigation up to this point, neither SIA

nor SIA

had any suspicion or reason to believe that BMC Hinton may be in possession or
receipt of child pornography. All queries from NCMEC, CPS, and

had

been negative.
15. Next, SIA

had BMC Hinton read aloud each line in "Section A. Rights" on

the CGIS-5810 form and indicate if he understood by initialing before each line. [Exhibit
2]
16. BMC Hinton read aloud and acknowledged that he "did not have to answer any question
or say anything." He also acknowledged that "anything I say or do can be used as evidence
against me in a criminal trial" and that he had the "right to talk privately to a lawyer before,
during, and after questioning and to have a lawyer present with me during questioning."
[Exhibit 2]
17. SIA

explained that should BMC Hinton decide to
SIA

he

reiterated that the

[Exhibit 2]

18. At this point, BMC Hinton signed the CGIS-5810 Form acknowledging his rights and
indicated his willingness to talk to CGIS. [Exhibit 2, 3]
19. SIA

asked the accused if he had ever been "read his rights." He indicated that
I

he had, that he had been arrested for a DUI in 2002-2003. [Exhibit 2]

20. Tr accused waived his right to a lawyer, both verbally and ii writing, at this time. [Exhibit
2]
21. SIA

confirmed, once again, whether BMC Hinton was willing to be

questioned and make a statement without the presence of a lawyer. The accused indicated
that he was willing. [Exhibit 2]
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22. BMC Hinton was advised of his Article 31 (b) rights, both verbally and in writing, before
CGIS asked any substantive questions.
23. At approximately

based on the accused's experience

, CGIS

asked the accused
The accused volunteered that

[Exhibit 2]

24. CGIS asked if BMC understood
[Exhibit 2]
25. Approximately

in, SIA

asked if the accused
[Exhibit 2]

26. At approximately

, SIA

clarified an earlier statement of BMC Hinton

where he said
. BMC Hinton explained that
[Exhibit 2]
2 7. At this point in the conversation, in the context of

, SIA

asked if BMC Hinton had

. The

I

!

accused

2,
28. SIA

and responded,

[Exhibit

I
responded,

[Exhibit 2]

29. Unprompted, BMC Hinton volunteered,
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[Exhibit 2]
30. SIA

asked:

[Exhibit 2,

31 . The accused responded:

]

[Exhibit 2]

32. CGIS clarified,
BMC Hinton
responded

[Exhibit 2,

and

]

33. After BMC Hinton volunteered that he
SIA

clarified.

T he accused

and responded,

[Exhibit 2,

]
, SIA

34. Harking back on the earlier conversation
asked

The accused

responded,
[Exhibit 2,

]

35. At no time during the interview did the accused admit to the voluntary or involuntary
possession, receipt, or trade of child pornography.
I

36. During the interview, BMC Hinton made reference to the fact that he used to be
. At minute

, BMC Hinton discussr

or a

that as a

He indicated that

[Exhibit 2]
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37. BMC Hinton consented to search of his digital devices and indicated his willingness to
undergo a polygraph exam. [Exhibit 2,

]

38. The polygraph interview was conducted by CGIS Special Agent

. It was video

recorded. [Exhibit 4, 5]
39. At the beginning of the interview, SIA

asked if BMC Hinton had a chance to hit the

rest room, get some water. The accused indicated that he did.
40. SIA

reminded the accused that it was "the same thing [as before]. Everything is

consensual here. No one can make you do anything. No one can do anything to you based
solely on the fact that you don't take a polygraph. Your rights advisement is still in effect."
The accused nodded and said "Okay." [Exhibit 4,
41.

42. SIA

asked if BMC Hinton understood his rights, and the accused nodded and said

"yes."
asked if he knew

43. SIA
and said

SIA

and the accused nodded
stated:
As SIA
I

explained the discussion topics, the accused

. SIA

asked if the accused had

any questions about "all that." The accused said "jo."
44. SIA

then proceeded to ask: "do you understand your rights that they read to you

earlier?" The accused nodded and said, "Yes."
45. SIA

asked "Have you ever requested a lawyer after being read your rights?" He then

. asked, "Would you like a lawyer at this time?" The accused responded, "No." SIA
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followed up by asking if the accused would be willing to make a statement about the
offenses under investigation, without the presence of a lawyer. The accused responded by
nodding and saying "Yes."
had BMC Hinton read a form regarding consent to undergo a

46. At this time, SIA
polygraph. SIA

had the accused read the form aloud. The accused read that the

polygraph would not be conducted "without my voluntary consent" and that "if I give my
consent, I can withdraw it at any time and [the agent] will stop the polygraph. Should I
decline to undergo a polygraph, no one can take adverse action against me." SIA
asked if the accused understood his rights, and the accused nodded and responded, "Yes."
He further stated, "It makes sense." Asked if he had any questions, the accused said "No."
47. At minute

asked if the accused had been "threatened, coerced, or

, SIA

promised anything in conjunction to undergo a polygraph." [Exhibit 4]
48. SIA

then asked if the accused would consent to undergo a polygraph, to which the

accused said, "Yes."
49. The accused is

and has undergone two polygraphs before:
SIA

asked if they were the
[Exhibit 4,

]

!

50. At the conclusion of the interview, SIA

[Exhibit 5,
a.

]

SIA

asked the accused as series of questions:

I

: "If someone asked you whether you were coerced, or if I mistreated

you, you weren't treated right, how would you respond?"
i. The accused shook his head and answered, "No."
b. SIA

: "Asked if they did make those arguments, would any of them be true?"
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i. The accused shook his head and responded, "No."
c. SIA

: "Did you understand that you were free to stop this interview? Leave

here? Do whatever you want to do?"

i. The accused nodded and said "Yes."
d. SIA

: "Each time we talked we went over your rights, you understood your

rights?"

i. The accused nodded and said, "Yes."
e. SIA

: "Were you mistreated today?"

i. The accused said, "No."
f.

: "Were you threatened or implied threats against you?"

SIA

i. The accused said, "No."
g. SIA

: "Do you understand what coerce means?"

i. The accused responded, "Yes."
h. SIA

: "Were you coerced?"

i. The accused responded, "No."
i.

: "Were you promised anything for your cooperation ... ?"

SIA

i. The accused responded "No."
I

J.

: "Were you deprived of food, drink or rest?"

SIA

i. The accused resprnded, "No."
k. SIA

: "Were you physically punished in any way?"
1.

The accused responded, "No."
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51. When asked to swear that everything the accused said was true and accurate, the accused
SIA

declined and said
the interview. [Exhibit 5,

immediately stopped

]

52. On 27 January 2020, the United States Coast Guard referred charges against the accused
alleging violations of Article 107 (False Official Statement); Article 134 (Child
Pornography) and Article 134 (Indecent Language).

LEGAL BACKGROUND
Under Article 31 (b) of the Uniform Code of Military Justice, "no person subject to this
chapter may interrogate, or request any statement from, an accused or a person suspected of an
offense without first informing him of the nature of the accusation and advising him that he does
not have to make any statement regarding the offense of which he is accused or suspected and that
any statement made by him may be used as evidence against him in a trial by court-martial." l 0
U.S.C. §831(b).
When the defense has made an appropriate and timely motion of objection under M.R.E.
304, evidence allegedly derived from a statement of the accused may not be admitted unless the
military judge finds by a preponderance of the evidence that: ( 1) the statement was made
!

I

voluntarily; (2) the evidence was not obtained by use of the accused's statement; or (3) the
evidence would have been obTned even if the statement had not been made. M.R.E. 30rb).
A statement obtained in violation of M.R.E. 305 is involuntary. Subject to a few
exceptions, a statement obtained from the accused in violation of the accused's rights under Article
31 is involuntary and therefore inadmissible against the accused. M.R.E. 305(c)(l). Proper Rights
Advisement requires (1) informing the accused or suspect of the nature of the accusation; (2)
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advising the accused or suspect of his right to remain silent; and (3) advising the accused or suspect
that any statement may be used as evidence against the accused or suspect in a trial by courtmartial. M.R.E. 305(c)(l)(A-C).
Without indicating the degree of specificity, Article 31 (b) provides that warnings put "the
accused or suspect" on notice "of the nature of the accusation." U.S. v. Rogers, 47 M.J. 135, 137
(1997). In United States v. Rice, 11 C.M.A. 524, 29 (1960), the Court explained that "the purpose
of informing a suspect or accused of the nature of the accusation is to orient him to the transaction
or incident in which he is allegedly involved. It is not necessary to spell out the details of his
connection with the matter under inquiry with technical nicety." Id. at 137.
The "key to the inquiry as to sufficiency of the notice requires considering the precise
wording of the warning in the context "of the surrounding circumstances and the manifest
knowledge of the accused."" Id. (citing United States v. Davis, 8 C.M.A. 196, 198 (1957). The
"crux of the warning "lies in its requirement of a warning that the suspect is obliged to make no
statement - not in its direction that he be inform~d of the nature of the offense under investigation."
Id. at 137-138 (citing United States v. 0 'Brien, 3 C.M.A. 105, 109 (1953)). Accordingly, the failure
"in this latter particular does not warrant the emphatic proscription." 0 'Brien, 11 C.M.R. 105, 109.
The Court in O'Brien went on to state that "in the vast majority of instances a military person
I

!

subjected to questioning will not long be in doubt as to the object of his interrogators. Although

we believe that a failure to advise15uch a person of the nature of the offense of which he is acrsed
or suspected may constitute error, it is at the same time one which will be deemed prejudicial in
only the rare and unusual case." Id. at 109.
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ANALYSIS

The Government files this response and opposition to the Defense's Motion to Suppress
Statements of the Accused and asks that this Court to deny the motion.
The Defense premises its argument on three main points: (1) that CGIS suspected the
accused of possessing, viewing, and receiving child pornography when they began interviewing
him on November 14, 2018; (2) that the rights advisement provided by SIA

failed

to adequately inform the accused of the nature of the suspected offenses of possession, viewing,
and receiving child pornography; and (3) that SIA
warning by SIA

failed to cure the defective rights

and that as a result, the statements obtained by SIA

are in

violation of Article 31 (b) and therefore inadmissible against the accused.
The Government counters that the rights advisements by SIA

and SIA

were legally sufficient and that the evidence will show by a preponderance that the
accused's statements were made voluntarily.

I.

Rights Advisement was Required and Properly Given

The Government does not dispute that Article 31 (b) rights advisement was required prior
to questioning BMC Hinton. Proper advisement required CGIS to explain the following:
(1) The nature of the accusation against him;
(2) That he t:loes not have to make a statement; and
1
(3) That any statement made by him may be used as evidence against him in a trial by courtmartial.
There is no disp~te that both SIA

and S/A

were require~ to provide

BMC Hinton with these Article 31 (b) rights advisement before questioning him. That is exactly
what occurred in this case.
In addition, the Defense does not dispute the sufficiency of the warning provided by both

SIA

and SIA

regarding the accused's right (1) not have to make a statement;
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and (2) that any statement made by him may be used as evidence against him in a trial by courtmartial. As explained in the facts, both agents had the accused read these rights aloud and
acknowledge that he understood. Each agent also followed up to confirm the accused's response.
In the case of S/A

, the accused initialed and signed next to the line acknowledging

that he was not required to make a statement and that any statement made by him could be used
against him. After reviewing all of his rights, he signed the CGIS-5810 Form.
Likewise, S/A

had the accused review his Article 31 (b) form signed just hours

earlier and verbally acknowledge that he still understood his rights. S/A

asked the accused

if he had any questions regarding his rights and the accused declined. In both instances, the
accused was on notice that his statements could be used against him. Despite this, BMC Hinton
chose to make a statement and forgo a lawyer. He did so on several different occasions.

II.

The Rights Advisement by S/A

was Legally Sufficient

The crux of the Defense's argument rests on whether the accused was adequately
informed of the nature of the accusation against him. Here, it is clear that you will find that he
was.

SIA

explained to the accused that the purpose of the interview was to

questiqn BMC Hinton regarding the following offenses to which 1he was suspected: ( 1) indecent
exposure; (2) communicating indecent language and/or sexual communications on or around

2017; and (3) s~xual contact with minors. The accused indicated that he u~derstood. [Exhibit 2]
Based on the results of the investigation up to this point, neither S/A

nor S/A

had any suspicion or reason to believe that BMC Hinton may be in possession or
receipt of child pornography. All queries from NCMEC, CPS, and his

had been
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negative. The fact that the agents did not have any evidence to support a suspicion means he
could not have been provided rights advisement warnings about child pornography at that time.
That said, BMC Hinton was aware from his Rights Advisement that the conversation
could include discussion about "communicating indecent language and/or sexual
communications on or around 2017." Though the agents may not have been aware of the extent
of the accused's exploits online prior to the interview, BMC Hinton was. It is not a stretch for the
accused to believe that child pornography could be a form of "sexual communication" on which
he already had notice from his Rights Advisement. Similarly, child pornography involves
"sexual contact with minors" - a specification that he was explicitly warned about. In its truest
form, child pornography involves the sexual contact of a minor. Based on this, it seems clear that
accused had sufficient notice.
Contrary to the Defense's argument, CGIS did not "goad" the accused into discussing
child pornography. The discussion about child pornography came about through an already
warned offense: sexual communications. As the evidence shows, the accused explained in his
interview that his online activity included online chat rooms where sexually explicit
communications occurred and pictures were exchanged. It was through the context of some
people taking

that CGIS inquired
s. The accused

.

UnpTpted, BMC Hinton volunteered:

This spontaneous admission by the accused caused the agents to follow up on the
. CGIS asked
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The agent next asked
BMC Hinton
Asked if BMC Hinton

It is important to note
that at no time during the interview did the accused admit to the voluntary or involuntary
possession, receipt, or trade of child pornography. However, the discussion of child pornography
stemmed from an already free-flowing, voluntary conversation about the accused's sexual
communications online.
As explained in United States v. Rice, "the purpose of informing a suspect or accused of
the nature of the accusation is to orient him to the transaction or incident in which he is allegedly
involved. It is not necessary to spell out the details of his connection with the matter under inquiry
with technical nicety." 11 C.M.A. at 29. Moreover, the Pipkin Court reiterated that "advice as to
the nature of the charge need not be spelled out with the particularity of a legally sufficient
specification; it is enough if, from what is said and done, the accused knows of the general nature
of the charge. A partial advice, considered in light of the surrounding circumstances and the
manifest know ledge of the accused can be sufficient to satisfy this requirement of Article 31 (b)."
!

58 M.J. 358,360 (C.A.A.F. 2003). Here, SIA

did just that. The 31(b) warning about

sexual communications is broad and encompassing enjgh to forewarn the accused that anything
exchanged or communicated in the form of child pornography received, viewed, or traded could
be discussed.
Furthermore, even if the Court believes that the agents should have specifically warned
the accused about child pornography in its Rights Advisement, it is not fatal error. The Court in
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O'Brien stated that "in the vast majority of instances a military person subjected to questioning
will not long be in doubt as to the object of his interrogators. Although we believe that a failure
to advise such a person of the nature of the offense of which he is accused or suspected may
constitute error, it is at the same time one which will be deemed prejudicial in only the rare and
unusual case." 11 C.M.R. at 109. The Supreme Court held a similar sentiment in Colorado v.

Spring, 479 U.S. 564 (1987). There, the Court held that Ha suspect's awareness of all the possible
subjects of questioning in advance of interrogation is not relevant to determining whether the
suspect voluntarily, knowingly, and intelligently waived his Fifth Amendment privilege."
More recently, in United State v. Redd, 61 M.J. 581 (A.C.C.A. 2008), the Army
Appellate Court found that. the military judge did not abuse his discretion in denying the motion
to suppress statements stemming from a failure of agents to stop and inform a soldier suspected
of sexual intercourse with a minor that the nature of the accusation now included child
pornography in violation of Article 134. Id. During the course of the appellant's interview with
law enforcement agents, the agents asked whether he would consent to search of his computer;
the soldier asked a few questions and then admitted that he had "something bad" and that "he
likes them young." Id. Though the agents did not stop and re-read him his Article 3 l{b) rights
adding child pornography to the list of suspected charges, the court did not suppress the
!

statements because: ( 1) there was no interruption between the original rights warning and the
appellant announcing he possessed child pornJgraphy; (2) the original allegation of use of a
compute to commit child sex offenses was sufficiently related to the allegation of possession of
child pornography as to orient appellant to the nature of the offense; and (3) the detectives did
not have knowledge of appellant's possession of child pornography. Id. at 589. Like in Redd,
there was ( 1) no interruption between the original rights advisement to BMC Hinton and his
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admission that he had received photos during his online communications of a sexual nature; (2)
the original allegations of indecent exposure, communicating indecent language and/or sexual
communications on or around 2017 and sexual contact with minors is sufficiently related to child
pornography; and (3) CGIS SIA

and SIA

did not have knowledge of BMC

Hinton's possession of child pornography when BMC Hinton was originally notified of the
allegations against him.
In light of this, the rights advisement provided by SIA

was sufficient.

Moreover, there are no indications that BMC Hinton's admissions were done involuntarily.
As a final note, the Government asks that the Court consider the nature of the admission
by BMC Hinton during the discussion of child pornography. Even if this Court holds that the
rights advisement was not sufficient, BMC Hinton did not make an incriminating response at this
stage. Again, he answered in the negative to receipt, possession and trade of child pornography.
Thus, there is no incriminating statement to suppress.

III.

The Rights Advisement by SIA

was Legally Sufficient

The Defense argues that because the rights advisement by SIA
subsequent rights advisement by SIA

is flawed, the

is also improper through a "failure to cure"; defense

contends that any subsequent admission in the accused's interview with SIA

should

!

therefore be suppressed. This is not true.
As explained in Part II, the rirts advisement by SIA

was proper in that hel

provided the accused with (1) sufficient warning of the nature of the offenses, and notice (2) that
he did not have to make a statement and (3) that any statement made by him may be used as
evidence against him in a trial by court-martial. However, assuming for the sake of argument that
the warning was flawed, there is no need to "cure" or provide a "cleansing warning" because
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BMC Hinton did not actually admit to viewing, possessing, or trading child pornography in the
first instance. In fact, he

. At no time during the interview did the accused admit to

the voluntary or involuntary possession, receipt, or trade of child pornography. Thus, there is no
need for a curative instruction or cleansing warning by SIA
Moreover, the rights advisement by SIA

.

included warning about child

pornography and false swearing. It also reiterated to the accused that he had the right to remain
silent and that any statement he made could be used against him in a trial by court-martial. This
is sufficient notice. BMC Hinton indicated several times that he understood the context of the
discussion and that he comprehended his rights. BMC Hinton had the opportunity to remain
silent about his involvement with child pornography. And, after a proper rights advisement by

SIA

, he made the conscious decision to subsequently admit to receipt and possession of

child pornography, and thus contradict his previous statement.
Despite the Defense's best effort to argue otherwise, the fact is that SIA

hit all the

marks for an effective Rights Advisement. Like his decision to make a statement to SIA
, the accused's decision to speak openly with SIA

was also done voluntarily

and therefore should not be suppressed.

!

IV.

BMC Hinton Made His Admissions Voluntari,y

An admission is a self-incriminating statement falling short of an acknowledgement of

guilt. M.R.E. 304(a).

I

I

Voluntariness turns on whether BMC Hinton's "will has been overborne." Schneckloth v.

Bustamonte, 412 U.S. 218, 225 (1973). "The necessary inquiry is whether the [admission] is the
product of an essentially free and unconstrained choice by its maker." United States v. Bubonic,
45 M.J. 93, 95 (C.A.A.F. 1996). Courts test whether a statement of the accused is voluntary by
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examining the totality of the circumstances. United States v. Soifer, 47 M.J. 425 (C.A.A.F.
1998). Some of the factors taken into account have included the youth of the accused, his lack of
education, or his low intelligence, the lack of any advice to the accused of his constitutional
rights, the length of detention, the repeated and prolonged nature of the questioning, and the use
of physical punislunent such as the deprivation of food or sleep. United States v. Lewis, 78 M.J.
447 (C.A.A.F. 2019). An examination of the circumstances in BMC Hinton's case confirms that
his will was not overborne.
BMC Hinton is a man of considerable experience both in
Having served as an Executive Petty Officer both afloat and ashore, and attained the rank
of Chief Petty Officer, he is undoubtedly aware of the military justice process and his rights
within. He

and has had years of experience working in the Coast Guard
. By his own admission, BMC Hinton has undergone two previous

and
polygraphs, and has

through his experience as a

. He is also a

Coast Guard Boarding Officer. Through his successful graduation from the
training through the

and

he is well versed in Rights

Advisement, and interview and interrogation techniques. Though he has been on the receiving
end of a Rights Advisement one other time in the past
I

the accused is more often than
I

not explaining Miranda or Article 31 (b) Rights to others. It is not unreasonable to suggest that if

BMC Hinton can lplain rights advice to others, he understands rights advic,. The accused's
experience makes it highly unlikely that he was tricked, misled, or otherwise confused about the
subject matter of the interviews, or his rights to not say anything, to obtain a lawyer, or simply
cease the interview.
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The Defense claims otherwise, pointing to the fact that SIA

conducted a polygraph

and therefore it somehow "cuts against an effective warning and voluntary waiver." However,
nowhere in the rules does it state that simply conducting a polygraph negates the validity of
rights advisement. Instead, SIA

was very clear in his discussion pre-polygraph by

explaining that the accused could leave at any time, that the polygraph was consensual, and that
the fact that BMC Hinton did or did not agree to a polygraph could not be used against him in a
court of law. The Defense points to no other evidence to suggest that BMC Hinton was confused
about his rights or otherwise coerced or misled into agreeing to make a statement or agreeing to a
polygraph. Furthermore, as soon as the accused even intimated that he wanted to speak to a
lawyer, the interview stopped.
Finally, by his own admission, the accused states that throughout each of the interviews,
he ( 1) understood his rights; (2) was not coerced, threatened, or mistreated; (3) was not
physically punished in any way; or (4) deprived or food, drink, or rest. Thus, there is no evidence
that BMC Hinton's statements to SIA

, SIA

, or SIA

were conducted

involuntarily. M.R.E. 305 provides that BMC Hinton may waive his Article 31(b) rights and
agree to be interviewed. His decision to do so, and to continue to do so through the conclusion of
three interviews, was, under the circumstances, knowing, intelligent, and wholly voluntary.
I

I

V.

The Foundation Requirements of Admissibility are Satisfied

Inlthe interest of judicial economy, the Government hereby Tterates its 6 March 2020
Motion for a pretrial determination that BMC Hinton's statements are admissible at trial. In light
of the above, BMC Hinton's statements to SIA

, SIA

, and SIA

, as

redacted per R.C.M. 707, are admissible without further action. The evidentiary foundations are
satisfied. Each of the Special Agents will be subject to cross-examination regarding their
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recollection of the interview and, should it become necessary, will authenticate a copy of the
audio or video of the interview.

CONCLUSION

The Government requests an order from the Court denying the Defense Motion to
Suppress Statements of the Accused. The Government has proved by a preponderance of the
evidence that statements by the accused were made voluntarily and thus admissible in a trial by
court-martial.

EXHIBITS

The Government requests that the Court consider the following evidence in support of
this motion:

Enclosure 1: Coast Guard Report of Investigation [Bates 11; 20; 21; 22; 24-30]
Enclosure 2: CGIS Interview of BMC Hinton by Special Agents
dated 14 November 2018 [Bates 003]

and

Enclosure 3: CGIS Form 5810 (03/14) signed by BMC Hinton on 14 November 2018
[Bates 118]
Enclosure 4: CGIS Polygraph Interview of BMC Hinton by Agent
14 ijovember 2018 [Bates 001]

(Part I) dated

Enclosure 5: CGIS Polygraph Interview of BMC Hinton by Agent
14 Novembi. 2018 [Bates 002]

(Part II) dated

I

SIA

Telephonic Testimony ofS/A
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REQUESTED ACTION AND ORAL ARGUMENT
The Government respectfully requests an order denying the Defense Motion to Suppress
the Accused's Statements.
The Government respectfully requests oral argument on this motion.

Respectfully Submitted,
MURRAY•ALLISON • Digitallysignedby
MURRAY.ALLISON.BLAIR.
BLAIR

2020•03 .1316,19:49-01·00·

AB.MURRAY
Lieutenant, USCG
Assistant Trial Counsel
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Military Judge
LT Taylor Sproed, USN, JAGC
Detailed Defense Counsel

LT Jordi Torres, USN, JAGC
Detailed Defense Counsel
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UNITED STATES COAST GUARD TRIAL JUDICIARY
GENERAL COURT-MARTIAL

UNITED STATES
DEFENSE MOTION TO SUPPRESS
(Coerced Statements of the Accused)

v.

April 8, 2020

WILLIAM L. HINTON
BMC/E-7
U.S. COAST GUARD

MOTION

Pursuant to Rule for Courts-Martial [R.C.M.] 905(b)(3), Military Rule of Evidence [Mil.
R. Evid.] 304(t), and the Fifth Amendment to the U.S. Constitution, the Defense moves to
suppress BMC Hinton's November 14, 2019, statement to Coast Guard Investigative Service
["CGIS"] Special Agent

during a polygraph examination and interview.
BURDEN

Upon motion by the Defense to suppress statements of the Accused under Mil. R. Evid.
304, the prosecution has the burden of establishing the admissibility of the statement. Mil. R.
Evid. 304(t)(6). The military judge must find by a preponderance of the evidence that the
Accused's statement was made voluntarily before the statement may be admitted into evidence.
I

I

Mil. R. Evid. 304(t)(7).
FACTS

1. On November 14, 2018, CGIS Special Agents

and

interrogated BMC William Hinton in San Diego, California
2. The interrogation was video recorded and began at

1 of 13

local time.
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3. At run-time

on the recorded interrogation, the Agents engaged BMC Hinton in the

following exchange:

SIA
BMC Hinton:

I
o
h
f

e of
end

SIA
BMC Hinton:

SIA

BMC Hinton:

SIA

BMC Hinton:

SIA
1

1

BMC Hinton:

SIA

I

.

BMC Hinton:
4. At the end of their interrogation, Agents

and

asked BMC Hinton to

undergo a polygraph examination, which he agreed to do.

2 of 13
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5. The polygraph examination was conducted by CGIS Special Agent

, and it is video

recorded in two parts.
6. At the start of the polygraph examination interview, Agent

7. At the start of the exam itself, Special Agent

8. During the recording, Special Agent

tells BMC Hinton:

describes the polygraph in detail-

can be seen

[Ex. D of Defense Motion
to Suppress at
9. After the test, Agent

gives BMC Hinton his opinion about

He describes

.

on BMC Hinton based on
.

10. The interrogation breaks so that BMC Hinton can go with Agents

and

to retrieve his electronic devices for a law enforcement search.
11. At

local time, Special Agent

reengages BMC Hinton in the same interrogation

room.
12. He begins the interview by reminding BMC Hinton that "t
being honest with me about lexual contact with children. It is most certainly somethLg.

13. Special Agent

says,

3 of 13
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[

]

14. After BMC Hinton protests, Agent

says :

[
15. Agent

tells BMC Hinton that he has

16. Agent

continues to challenge BMC Hinton's

by telling him:

s

[
17. Agent

]

adds:
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18. Referencing the polygraph exam, Agent

explains:

19. Exasperated, BMC Hinton responds to Agent

20. Agent

turns back to the polygraph results:

2 1. Agen(

states:

:

22. Acknowledging the power of the purp01ied polygraph results, B MC Hinton says,

23. Agent

provides his own opinion on BMC Hinton' s statements:

24. Continuing, Agent

25. Agent

says,

opines:
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[
26. Agent

and BMC Hinton have the following exchange:
SIA
BMC Hinton?
t

SIA

BMC Hinton:

SIA

t

l
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BMC Hinton:

SIA

BMC Hinton:

27. Agent

continues to discuss the examination for the rest of the recording:

a. Involuntary statements may not be offered against an accused at trial
Upon motion or objection by the Defense, "an involuntary statement from the accused, or
any evidence derived therefrom, is inadmissible at trial." Mil. R Evid. 304(a). 1 A statement is
involuntary when it is "obtained in violation of the self-incrimination privilege or Due Process
Clause of the Fifth Amendment of the Constitution of the United States, Article 31 [of the Uniform
Code of Military Justice], or through the use of coercion, unlawful influence, or unlawful
inducement." Mil. R. Evid. 304(a)(l)(A); see 10 U.S.C. §83l(d) (2018) ("No statement obtained

1,unlawful influence, or

from any personl in violation of this article, or through the use of coercio

unlawful inducement may be received in evidence against [the accuJed] in a trial by courtmartial. "). The Rule embeds the Constitution's proscription that "[n]o person ... shall be compelled

1 Except

to impeach or in a later prosecution for perjury or false swearing.
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in any criminal case to be a witness against himself nor be deprived of life, liberty or property,
without due process oflaw." U.S. Const., amend V.
b. Voluntariness is determined with reference to the totality of the circumstances surrounding
a statement, including the nature of the interrogation and characteristics of the accused, but
not to the statement's veracity.
There is no "talismanic definition of voluntariness" that is "mechanically applicable" to all
statements. Schneckeckloth v. Bustamonte, 412 U.S. 218, 224 (1961) (citing Culombe v.

Connecticut, 367 U.S. 568, 604-605) (internal quotation marks omitted). Generally, our courts
test for voluntariness by asking "whether the confession is the product of an essentiaily free and
unconstrained choice by its maker." United States v. Bubonics, 45 M.J. 93, 95 (C.A.A.F. 1996).

"If, instead, the maker's will was overborne and his capacity for self-determination was critically
impaired, use of his confession would offend due process." Id. (citing Culombe, 367 U.S. at 602.)
The voluntariness inquiry "involves an assessment of the totality of all the surrounding
circumstances-both the characteristics of the accused and the details of the interrogation." Id.
(quoting Bustamonte, 412 U.S. at 226); Arizona v. Fulminante, 499 U.S. 279, 285-86 (1991).
Courts have considered myriad factors in evaluating voluntariness: the lack of advice regarding
constitutional rights, e.g., Davis v. North Carolina, 384 U.S. 737; psychological coercion
involving polygraph results, e.g. United States v. Handsome, 21 U.S.C.M.A. 330; the length of the
I

I

interrogation, e.g. Watts v. Indiana, 388 U.S. 279, 285-86; the physical state of the accused, e.g.,

Beecher v. A~abama, 389 U.S. 35, 36-38; and threats or inducements ~ike loss of financial benefits
or aid, e.g., Lynumn v. Illinois, 372 U.S. 528, 534; among many others. Again, a finding of
voluntariness does not tum "on the presence or absence of a single controlling criterion", but "on
a careful scrutiny on the surrounding circumstances." Bustamonte, 412 U.S. at 226 (internal
citations omitted).
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The truthfulness of the statement, however, is not a factor because in criminal cases the
Constitution "forbids 'fundamental unfairness in the use of evidence, whether true or false."

Blackburn v. Alabama, 361 U.S. 199,206 (1960) (emphasis added) (quotingLisenba v. California,
314 U.S. 219,236 (1941); Rogers v. Richmond, 365 U.S. 534, 543-44 (1961) ("[W]hether Rogers'
confessions were admissible into evidence was answered by reference to a legal standard which
took into account the circumstances of probable truth or falsity. And this is not a permissible
standard under the Due Process Clause of the Fourteenth Amendment."). Even factually accurate
statements can "be the product of constitutionally impermissible methods in their inducement
[where] a defendant had been subjected to pressures to which, under our accusatorial system, an
accused should not be subjected." Rogers, 365 U.S. at 541.
c. Coercion does not require physical violence, and words alone may suffice to overcome an
accused's free will.
"[T]he blood of the accused is not the only hallmark of an unconstitutional inquisition."

Fulminante, 499 U.S. at 287 (internal quotation marks and citations omitted). Coercion "need not
depend upon actual violence by a government agent." Fulminante, 499 U.S. at 287. For example,
in Garrity v. New Jersey, 385 U.S. 493 (1967), the Supreme Court rejected the voluntariness of a
confession where the defendants, city police officers, were questioned concerning their alleged
~'fixing" of traffic tickets and advised by the state polic~ that if they refused to answer questions,
their emrloyment could be terminated." 385 U.S. at 492._ The Court in Garrity reflected that the
"option o lose their means of livelihood or pay the penalty of Jlf-incrimination is the antithesis
of free choice to speak out or to remain silent."
Similarly, the Court in Lynumn v. Illinois, considered the statement of a woman charged
with marijuana distribution who was told by police that her children "would be taken away ... and
strangers would have them ... and if I could cooperate [the police officer] would see they
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weren't ... " 372 U.S. at 531-32. The Court overturned the defendant's conviction in that case,
because it was "abundantly clear that [her] oral confession was made only after the police had told
her that state financial aid for her infant children would be cut off, and her children taken from her,
if she did not cooperate." Id at 534 (internal quotation marks omitted). Military courts have not
deviated from the Supreme Court's lead.
In United States v. Martinez, 38 M.J. 82 (C.M.A. 1993), the court reversed a service court
and upheld the military judge's suppression of a statement when the trial court properly considered
the "appellant's psychological state" in finding that he "cracked and gave up," telling a polygraph
examiner what he "wanted to hear." 38 M.J. at 87. In another case involving coercive interrogation
tactics by a polygraph examiner, the Court of Military Appeals overturned a conviction because it
was error to admit a confession where "an exhortation or adjuration to speak the truth is connected
with suggestions ofa threat or benefit." Handsome, 21 C.M.A. at 333.

ARGUMENT
BMC Hinton's statements to Agent

were involuntary; therefore, they should be

suppressed in their entirety pursuant to Mil. R. Evid. 304 and the Fifth Amendment. The
polygraph examiner exploited inadmissible and untrustworthy results to berate BMC Hinton into
admitting conduct-true or false.
He tells BMC Hinton that

He asks BMC Hinton,

referencing the polygraph resultl

He tells BMC

Hinton that
Agent

Then,
refers to criminal prosecution when he warns BMC Hinton that he is

Agent Bettis presses on:
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At first, BMC Hinton is unrelenting,
but Agent

persists. He reminds BMC Hinton that he has

During the interrogation, Agent
Guard. Agent

and BMC Hinton discuss his career in the Coast

references the employment, administrative and criminal consequences of

where this case might go from here. He ties the outcome to the polygraph results to whether or
not BMC Hinton can be believed-

, by Agent

By the time he is speaking to Agent

and by the

, BMC Hinton bas spent at least five hours

being inte1Togated. He has already spoken to the lead agents and
sending child pornography. Against this backdrop, Agent
He tells him that the
because the test
the effects of the tlu·eats by Agent

viewing, receiving or

tells BMC Hinton
what he told the original inte1Togators

. BMC Hinton re lents because of the purpo1ted polygraph and
about how those results will prejudice his continued

Coast Guard career as we ll as his criminal prosecution.
In United States v. Handsome, 21 U.S.C.M.A, 330, the Court of Military Appeals
overturned a conviction where coerced statements made in the midst of a polygraph examination
were e1Toneously admitted. In Handsome, the polygraph examiner (1) told the accused he had_
I

failed the test;· (2) recounted how another defendant who fai led a polygraph came clean and
received a lighter sentence as a result; and (3~ did not infonn the accused that the polygraph
results could not be used against him. These facts, the Court found , "went far beyond a
[pennissible] statement that the accused would benefit by telli ng the truth ." Id. at 9. The Court
in Handsome admonished Government agents that using polygraphs as inte1Togation tools
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"imposes a high burden of care on the polygraph operators and other interrogators to avoid using
the test results in an improper way." Id. at 11-12.
In this case, Agent

did not tell BMC Hinton that the polygraph results could not be

used against him at trial. In fact, he suggested that they would be used against him and that they
would convince the

of his guilt unless he could come up with another explanation

for the results. He used commands with BMC Hinton

and

when

describing the need for an explanation. While he didn't specifically cite another case, Agent
made frequent reference to his experience about how

polygraph results ended in

leniency. Of course, he told BMC Hinton repeatedly that he was

Assessing the totality of the circumstances, BMC Hinton's statements are no more
voluntary than those made by the defendant in Handsome. BMC Hinton's will was overborne by
hours of interrogation anchored on phony scientific testing that a Government agent said would
make BMC Hinton look bad before a trier of fact ifhe didn't provide an alternate explanation.
He said it would tie their hands, in fact-forcing them to punish him more harshly, due in large
part to the purported polygraph results.
Furthermore, BMC Hinton's statements are unreliable because they reflect a desire to
!

I

combat the pseudo-~cientific polygraph results, not a compunction to tell the truth. Still, whether

BMC Hinton's statements are true or not,lthey were coerced and are inadmissible against him.
Agent

violated his high burden of care as a polygraph operator, tricking BMC Hinton into

false expectations about what he needed to say in light of the alleged polygraph results.
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RELIEF REQUESTED
The Defense moves the Court to suppress all of BMC Hinton's statements to Special
Agent

during a polygraph examination and interview on November 14, 2019.

EVIDENCE AND HEARING
In support of this motion, the Defense requests the Court consider the evidence offered in
support of the two previous defense motions to suppress BMC Hinton's statements to Special
Agent

particularly the recorded interrogation videos.

If this motion is opposed by the Government, and pursuant to R.C.M. 905(h), the Defense
requests an Article 39(a) session to present oral argument and evidence.

LT, JAGC, USN
Assistant Defense Counsel
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UNITED STATES COAST GUARD TRIAL JUDICIARY
GENERAL COURT-MARTIAL

UNITED STATES

v.
WILLIAM L. HINTON
BMC/E-7
U.S. COAST GUARD

GOVERNMENT RESPONSE TO
DEFENSE MOTION TO SUPPRESS
(Voluntary Statements of the Accused)
April 20, 2020

NATURE OF MOTION
The Government files this response and opposition to the Defense's Motion to Suppress
and asks that this Court deny the motion. Per its motions filed 6 March and 13 March 2020, the
Government moves for a preliminary determination of the admissibility of the accused's
statements.

STANDARD OF PROOF
Under M.R.E. 304(t), the prosecution has the burden of establishing the admissibility of
the statement. The military judge must find by a preponderance of the evidence that a statement
by the accused was made voluntarily before it may be received into evidence. M.R.E. 304(t)(7).

STATEMENT OF FACTS
THE INVESTIGATION
1. In October 2017, U.S. Coast Guard Investigative Service (hereafter: "CGIS") began

investigating BMC William Hinton for communications stemming from
In two
instances, BMC Hinton communicated at length with an undercover agent

~PA~~ (S)
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INITIAL CGIS INTERVIEW
2. On 14 November 2018, CGIS Special Agents

and

interviewed BMC Hinton in San Diego, CA. The interview was video recorded.
3. SIA

explained to the accused that Article 3 l(b) rights advisement is required

if anyone is suspected or accused of committing any type of unlawful acts. SIA
explained that BMC Hinton had to be advised of his rights prior to CGIS
asking any substantive questions.
4. CGIS SIA

offered BMC Hinton water and explained that if he needed any

breaks,

He explained that the

the accused

and that the accused had control when it comes to what
also offered that if BMC Hinton had any questions, to simply

The agents
The accused indicated

that he understood.
5. SIA

explained that the purpose of the interview was to question BMC Hinton
I

regarding the following offenses of which he was suspected: (1) indecent exposure; (2)

1ommunicating indecent language and/or sexual commufications on or around 2017; and
(3) sexual contact with minors. The accused indicated that he understood.
6. Based on the results of the investigation up to this point, neither SIA

nor SIA

had any suspicion or reason to believe that BMC Hinton was in possession or

rL. l
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receipt of child pornography. All queries from NCMEC, CPS, and his

had

been negative.
7. SIA

showed BMC Hinton the CG-5810 Rights Warning Procedure form and

had him read aloud each line in "Section A. Rights" and indicate if he understood by
initialing before each line. BMC Hinton read aloud and acknowledged that he "did not have
to answer any question or say anything." He also acknowledged that "anything I say or do
can be used as evidence against me in a criminal trial" and that he had the "right to talk
privately to a lawyer before, during, and after questioning and to have a lawyer present
with me during questioning."
8. SIA

explained that should BMC Hinton decide to

SIA

he

reiterated that the

9. BMC Hinton signed the CGIS-5810 Form acknowledging his rights and indicated his
willingness to talk to CGIS.
10. SIA

asked the accused if he had ever been "read his rights." He indicated
. The accused waived his right

that he had, that
to a lawyer, both verbally and in writing.

11. During the interview, BMC Hinton mentioned that he used to be
At minute

, BMC Hinton explained that as

,
He

indicated that
He explained that he
In a subsequent interview with CGIS SIA

BMC Hinton

GOV RESP TO DEF MOTION TO SUPPRESS STATEMENTS OF ACCUSE~PPELLATE EXHIBIT
J'1.,\
3 25
Page ot
PAGE
OF
PAGE

_L

2/z_

{S)
. __ :---1

explained that
[Exhibit 2;
12. Though child pornography was discussed in the context of his
during the interview with SIA

and SIA

the accused

voluntary or involuntary possession, receipt, or trade of child pornography.
13. During the interview, BMC Hinton consented to search of his digital devices and said
polygraph exam. [Exhibit 1,

] CGIS found suspected images of child pornography

on BMC Hinton's electronic devices as a result of the consent search.

It was video

14. The polygraph interview was conducted by CGIS Special Agent

recorded and, though recorded in two video segments, includes three parts: a pre-interview,
a polygraph, and post-polygraph interview. The post-polygraph interview includes two
segments, with a two-hour break in between. [Exhibit 2]
PRE-POLYGRAPH INTERVIEW

15. During his interview with SIA

BMC Hinton sat positioned near the door. SIA

sat across from BMC Hinton.
16. At the beginning of the interview, SIA

told BMC Hinton that he was

if that would make him more comfortable. SIA

asked if the accused

had a chance to use the rest room and get some water. The accused indicated that he did
and had been drinking water "the whole time."

17. SIA

I

introduced himself and reminded the accused that it is "the same thing [as

before]. Everything is consensual here. No one can make you do anything. No one can do
anything to you based solely on the fact that you don't take a polygraph. Your rights
advisement is still in effect." The accused nodded and said "Okay ... Yes." [

]

;2 f
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asked if BMC Hinton still remembered his rights advisement from earlier and

18. SIA

the accused nodded and said, "Yes." [
19. SIA

]

asked if BMC Hinton understood his rights, and the accused nodded and said,

"Yes."
20. SIA

asked if he knew

and said

SIA

and the accused nodded

then stated: "
As SIA

explained the discussion topics, the accused nodded. SIA
any questions about
21. SIA

asked if the accused had

The accused said

then proceeded to ask whether he needed to go over the Rights Advisement

form again. The accused indicated, "No." Nevertheless, SIA

asked, "do you

understand your rights that they read to you earlier?" The accused nodded and said, "Yes."
22. SIA

asked BMC Hinton ifhe had ever requested a lawyer after being read his rights

and whether he would like a lawyer at this time. The accused responded, "No" to each. SIA
followed up by asking if the accused would be willing to make a statement about
the offenses under investigation, without the presence of a lawyer. The accused responded
by nodding and saying "Yes."
23. Next, SIA

SIA

had BMC Hinton read a form regarding consent to undergo a polygraph.

had the accused read the form alof. The accused read that the polygraph would

not be conducted "without my voluntary consent" and that "if I give my consent, I can
withdraw it at any time and [the agent] will stop the polygraph. Should I decline to undergo
a polygraph, no one can take adverse action against me." SIA

asked if the accused

:),I
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understood his rights, and the accused nodded and responded, "Yes." He further stated, "It
makes sense." Asked ifhe had any questions, the accused said "No."
, SIA

24. At minute

asked if the accused had been "threatened, coerced, or

promised anything in conjunction to undergo a polygraph." [Exhibit 2]
25. SIA

then asked if the accused would consent to undergo a polygraph, to which the

accused said, "Yes."
26. The accused explained that prior to his service in the Coast Guard, he had served as a police
officer and had undergone two polygraphs:
SIA

asked if

r
27. SIA

explained to the accused that the 14 November 2018 polygraph
and told the accused what type of questions he would ask -

questions such as whether the accused had sexual contact with a minor, whether he was the
type of person to lie, cheat, steal, etc.
28. SIA

explained the polygraph process, that the accused
BMC

Hinton replied,
I

29. After explaining the polygraph procedures, SIA

asked BMC Hinton whether he had

any questions. BMC Hinton responded, 'fo."
30. SIA

then asked BMC Hinton
A records review of

BMC Hinton's Member Information Sheet shows that BMC Hinton is
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31. BMC Hinton responded that
He explained that

, BMC Hinton responded,

32. Asked whether
The accused

He described

himself as
33. SIA

asked the accused
SIA

. BMC Hinton responded,

asked
SIA

The accused said

pressed him, stating

BMC Hinton responded,

34. SIA

asked BMC Hinton

BMC Hinton

responded,
35. SIA

asked,

BMC Hinton responded,

36. Asked

, BMC Hinton responded,

37. Asked if BMC Hinton

, the accused

responded,

GOV RESP TO DEF MOTION TO SUPPRESS STATEMENTS OF ACCUSED

Page7ot2s

:i'

APPELLATE EXHIBIT
PAGE_.::!_ OF ::JS PAGE (S~

38. Asked if there was

the

accused responded,
in the interview, SIA

39. At minute

asked BMC Hinton to tell him

BMC Hinton responded,
explained,

BMC Hinton then

and that

He then explained that he

and that he did so

because
40. During the pre-polygraph interview, BMC Hinton appeared at ease, laughing at some of
SIA

metaphors.

41. Asked

BMC Hinton responded,

l

42. SIA

asked BMC Hinton

BMC Hinton

responded,
He explained that

43. SIA

asked BMC Hinton
, BMC Hinton
that

and that

44. BMC Hinton explained that
t
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45. S/A

asked BMC Hinton

. BMC Hinton

responded,

46. S/A

clarified

47. Next, S/A

asked BMC Hinton

At first,

BMC Hinton

POLYGRAPH INTERVIEW
48. The next portion of the interview included discussion and completion of a polygraph
practice test.

BMC Hinton, S/A

asked the accused

a series of questions.
49. At minute

, S/A

asked BMC ifhe wanted him to get him a drink of water. "Yes,

please," BMC Hinton responded.
50. S/A

commented that the building air conditioner in the building had been turned off.

BMC Hinton replied, "Yes, it's feeling better now."
51. After

, S/A
I

conducted a
I

second practice test of the same questions. At the conclusion of the practice test, he offered
BMC Hinton additional watet,
52. At the conclusion of the polygraph interview, S/A
and offered BMC Hinton more water. [

;2'
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POST-POLYGRAPH INTERVIEW (PART I)

53. After reviewing the results, SIA

re-questioned BMC Hinton in a post-polygraph

interview whether

and told him
with that question. BMC Hinton responded,

BMC Hinton stated
Several times, BMC Hinton very calmly reiterated

, including:

54. SIA Bettes asked

SIA

asked. The

accused responded,
55. SIA

next explained to BMC Hinton, but
The accused responded,

56. After the accused told SIA

SIA

that

paused the interview to re-convene later. Before the interview ended, SIA

suggested that BMC Hinton

during the break and

He asked if BMC Hinton would be willing to do a follow-on interview.
!

!

BMC Hinton told him

but agreed to the follow-on

interview.
POST-POLYGRAPH INTERVIEW (PART JI)

57. At

local time, SIA

resumed the post-polygraph interview with BMC Hinton.

[Exhibit 3]

2<
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58. SIA

started the interview by asking BMC Hinton ifhe had a chance to eat something.

BMC Hinton indicated that he had a granola bar and was "not in the mood to eat."
59. SIA
as SIA

verified that BMC Hinton still understood his rights. He reintroduced himself
of CGIS and reoriented him to the topics that would be discussed, including

sexual communication with attempts to have sexual contact with a minor, child
pornography, and false swearing.
60. SIA

re-read BMC Hinton his rights, explained that BMC Hinton had the right to

stop questioning at any time, and questioned him again on whether he understood his rights
and whether he wanted a lawyer. BMC Hinton indicated that he understood his rights and
did not want a lawyer. [Exhibit 3,
61. SIA

]

reminded BMC Hinton that the

SIA
reminded BMC Hinton that he

62. Throughout the next

BMC Hinton responded,

, BMC Hinton continued

His responses to questions surrounding the
po~ygraph question included:

/2_1__

APPELLATE EX~ __
GOV RESP TO DEF MOTION TO SUPPRESS STATEMENTS OF ACCUSECf>AGE
Page 11 of 25

.JL_ OF

PAGE

(S)

63. After 1eceiving repeated
, SI A

to his inquiry whet,1er BMC Hinton had
followed up with BMC Hinton about
. SIA

asked BMC

Hinton

A PPELLATE EXHIBIT {)(
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. BMC Hinton responded,

64. SIA

asked about the previously discussed

BMC Hinton responded,

65. S/ A

asked if the investigators would find
BMC Hinton responds,

66. Near the end of the interview, S/ A

had the following exchange:

SI A

BMC Hinton:
SIA

BMC Hinton:

67. At the conclusion of the interview, SIA

asked the accused a series of questions

regarding the conditions of the interview and his treatment by S/ A

during the

interview:
a.

S/A

"If someone asked you whether you were coerced, or if I mistreated

you, you weren ' t treated ri ght, how would you res9ond?"
i. The accused shook his head and answered, "No."
b. SIA

"Asked if they did make those arguments, would any of them be true?"
i. The accused shook hi s head and responded, "No. "

ei.f PELLATE EXHIBIT
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c. SIA

"Did you understand that you were free to stop this interview? Leave

here? Do whatever you want to do?"
i. The accused nodded and said ''Yes."
"Each time we talked we went over your rights, you understood your

d. SIA
rights?"

i. The accused nodded and said, "Yes."
e. SIA

"Were you mistreated today?"

i. The accused said, "No."
f.

SIA

"Were you threatened or implied threats against you?"

i. The accused said, "No."
g. SIA

"Do you understand what coerce means?"
i. The accused responded, "Yes."

h. SIA

"Were you coerced?"
i. The accused responded, "No."

1.

SIA

"Were you promised anything for your cooperation ... ?"

i. The accused responded "No."

J.

SIA

"Were you deprived of food, drink or rest?"
i. The accused responded, "No."

k. SIA

"Were you physically punished in

FY way?"

i. The accused responded, "No."
68. When asked to swear that everything he said was true and accurate, BMC Hinton declined

SIA

and said

immediately stopped the

interview. [Exhibit 3,
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LEGAL BACKGROUND

If the accused makes a timely motion or objection under M.R.E. 304, an involuntary
statement from the accused, or any evidence derived therefrom, is inadmissible at trial except as
provided by M.R.E 304(e ). An "involuntary statement" means a statement obtained in violation
of the self-incrimination privilege or Due Process Clause of the Fifth Amendment to the United
States Constitution, Article 31 or through the use of coercion, unlawful influence, or unlawful
inducement. M.R.E. 304(a)(l)(A). Thus, statements must have been voluntarily made in order to
be admissible. Id.
Voluntariness turns on whether the accused's "will has been overborne." Schneckloth v.

Bustamonte, 412 U.S. 218,225 (1973). There is no "talismanic definition of 'voluntariness'" that
is "mechanically applicable" to all statements. The necessary inquiry is whether the "confession
is the product of an essentially free and unconstrained choice by its maker." Bustamonte, 412
U.S. at 224; United States v. Bubonics, 45 M.J. 93, 95 (C.A.A.F. 1996). In determining whether a
defendant's will was overborne in a particular case, courts assess the totality of the
circumstances - both the characteristics of the accused and the details of the interrogation.

Bustamonte, 412 U.S. at 226. Some of the factors taken into account include (1) the youth of the
accused; (2) his lack of education; (3) or his low intelligence; (4) the lack of any advice to the
!

accused of his constitutional rights; ( 5) the length of detention; (6) the repeated and prolonged
n1ture of the questioning; and (7) the use of physical punithrnent such as the deprivation of food
or sleep. Id. The inquiry whether, in a particular case, a confession was voluntary or
involuntarily made turns on an assessment of the factual circumstances surrounding the
confession, the psychological impact on the accused, and the legal significance of how the
accused reacted. Culombe v. Connecticut, 367 U.S. 568, 603 (1860); Bustamonte, 412 U.S. at

:)(
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226. A finding of voluntariness does not depend on the presence or absence of a single
controlling criterion; instead, courts must perform "a careful scrutiny of all the surrounding
circumstances." Bustamonte, 412 U.S. at 226.
Determining whether a statement or confession was the result of coercion also requires a
"totality of the circumstances" inquiry. Arizona v. Fulminante, 499 U.S. 279,286; Blackburn v.

State ofAlabama, 361 U.S. 199,206 (1960). Because coercion "can be mental as well as
physical" and the "blood of the accused is not the only hallmark of an unconstitutional
inquisition," the range of inquiry must be broad. In Stein v. People ofState ofNew York, 346
U.S. 156, 185 (1953), the Court explained that the "limits in any case depend upon a weighing of
the circumstances of pressure against the power of resistance of the person confessing. What
would be overpowering to the weak of will or mind might be utterly ineffective against an
experienced criminal." In United States v. Martinez, 38 M.J. 82 (C.M.A. 1993), in assessing
whether a confession during a polygraph examination could be found involuntary as a result of
psychological coercion, the Court considered the duration of the interrogation, the nature of the
interrogation techniques, that the accused believed himself to be alone against the government,
and the accused's frustrated attempts to obtain assistance of counsel during the investigation.
With all of these factors weighing on him, the appellant in Martinez "cracked and gave up" and
!

told the investigators what they "wanted to hear." In general, courts have approached coercion
cases with a focus on the facts of each individual easel See e.g., United States v. Ellis, 57 M.J.
375,391 (C.A.A.F. 2002); United States v. O'Such, 37 C.M.R. 157 (C.M.A. 1967); United States

v. Murray, 45 M.J. 554 (N-M. Ct. Crim. App. 1996). For example, in O'Such, the court found
that the circumstances led to appellant's coerced oral admissions after he was deprived of sleep,
subjected to cruel confinement conditions, had threats made against his family during the

;i_J
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interrogation, and was threatened with being charged with misprison of a felony if he continued
to remain silent. 37 C.M.R. at 164.
ANALYSIS
The Government files this response and opp~sition to the Defense's Motion to Suppress
Statements of the Accused and asks that this Court to deny the motion.
1. BMC Hinton's statements to Special Agent

were voluntary; therefore they

should not be suppressed.
Voluntariness turns on whether the accused's "will has been overborne." Schneckloth v.
Bustamonte, 412 U.S. 218,225 (1973). To determine the voluntariness of BMC Hinton's

statements to SIA

and whether the defendant's will was overborne, the court should

assess the totality of the circumstances - both the characteristics of the accused and the details of
the interrogation. Id. at 226. This Court should find that the characteristics of BMC Hinton and
the details of his interview favor a finding of voluntariness.
(a) The characteristics of the accused favor a fmding of voluntariness.

It is absolutely clear that BMC Hinton was fully aware of his rights at the time he made
his statement to SIA

and did so voluntarily. BMC Hinton is a man of considerable

experience and sophistication in both law enforcement and military affairs, making it highly
I

unlikely that he did not understand or comprehend the consequences of a statement made to
CGIS. The following facts indicate why. At the tite of his 14 November 2018 interview with

SIA

BMC Hinton was

and a Chief Petty Officer in the Coast Guard. He was

not an 18 year-old Seaman in his first assignment. A senior enlisted leader, BMC Hinton had
earned the title of Chief in just 13 years of service and had served in the coveted command
position of Executive Petty Officer both afloat and ashore. Because the Executive Officer or
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Executive Petty Officer is responsible for maintaining and administering good order and
discipline at Coast Guard units, BMC Hinton was undoubtedly aware of the military justice
process and his rights within it when he interviewed with SIA

. CGIS agents read BMC

Hinton his Article 3 l(b) rights not less than four times on 14 November 2018, and each time
BMC Hinton acknowledged his understanding, verbally or in writing. There is no question that
BMC Hinton knew he had the right to remain silent, knew he had a right to an attorney, knew
that anything he said or did could be used against him, and that he was free to cease answering
questions at any time. His understanding of his rights and the voluntariness of his statement is
evidenced by his final statement to SIA
made to SIA

[Exhibit 3,

after declining to "swear to" the statements he

that day. In refusing, BMC Hinton stated,

This shows that throughout the entire day of interviews, BMC Hinton knew

his rights and knew he was answering questions voluntarily. It also shows that he knew he could
stop at any time but chose not to.
Besides being fully apprised of his rights, the following facts illustrate why BMC Hinton
was not intimidated, coerced, or threatened into making any statements against his will and that
his will was not overborne at any point in time during the interviews with SIA
I

. In addition
!

to his senior role in the Coast Guard, BMC Hinton is
interview techniques and interrogation. BM1 Hinton

. This evidences an intellect and law
enforcement sophistication rarely seen in Coast Guard suspects, making it highly unlikely that he
was tricked, misled, confused, or that his will was overborne by the techniques of the interviewer.

:it
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BMC Hinton knew the import of
rights advice and understood the aim of the investigator. Though he had been on the receiving end
of a Rights Advisement before, most of his experience with Rights Advisement occurred on the
other side - where BMC Hinton was actually serving as a Boarding Officer or
and providing rights advice to others. If BMC Hinton had years of experience
providing rights advice to others in the law enforcement context, he understood that any statement
or admission that he made to CGIS could be investigated and result in adverse consequences.
Similarly, the curriculum

and through the

Maritime Law Enforcement Academy to become a Boarding Officer covered rights advisement,
interview techniques, and control of suspects, making it unlikely that BMC Hinton was coerced or
tricked into saying something involuntarily, knowing fully the interviewer's goals - to achieve a
truthful admission or confession. Evidence that BMC Hinton knew SIA

interview objective

the whole time can be proved by the following exchange at the end of his interview [Exhibit 3,
:
SIA
BMC Hinton:
SIA
BMC Hinton:

The accused's unique experience in law enforcement and response to SIA

question

late in the interview demonstrates that BMC Hinton was in full

2_1__
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control of his responses the whole time and made them voluntarily; it cuts against the Defense's
argument that S/A

"references to the polygraph" or comments about "tying the trier of

fact's hand" somehow overpowered BMC Hinton's will. In contrast to the argument in Defense's
motion that BMC Hinton's will was overborne, a review of the video recorded interview shows
that BMC Hinton held firm to his convictions. Though presented with the results of the
polygraph

to sexual activity with a minor, BMC Hinton never admitted to

having sexual contact with a minor and

it over 14 times. In contrast, he admitted to

receipt, view and possession of child pornography during the pre-polygraph interview and the
post-polygraph interview. It is important to highlight that the Defense's motion points to no new
admissions made as a result of S/A

interview techniques. In contrast to the appellant in

Martinez, 38 M.J. 82 (C.M.A. 1993), BMC Hinton never "cracked and gave up" or told the
examiner what he "wanted to hear;" instead, BMC Hinton's persistent denials of any sexual
activity with children prove that he did not succumb to any alleged pressure by the interviewer
and was in full control of his answers throughout.
(b) The details of the interrogation also favor a finding of voluntariness.

BMC Hinton was not placed under stress or strain to make him do anything he did not
want to do. Throughout the interview, he was in full control of his responses and no action on the
!

!

part of investigator moved him from his comfortable perch. There is absolutely no question - and Defense Counsel cannot argue - - rat BMC Hinton was coerced or threaten~d to make a

I

statement against his will. The following facts indicate why. Unlike in United States v. 0 'Such,
37 C.M.R. 157 (C.M.A. 1967), where the appellant's coerced oral admissions came as a result of
deprivation of sleep, cruel confinement conditions, and threats made against his family, the
conditions on November 18, 2018 for BMC Hinton were comfortable and S/A
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cordial and conciliatory. SIA

went to great lengths to ensure that BMC Hinton understood

his rights and understood the polygraph process. He provided BMC Hinton ample water, offered
him the opportunity to obtain food on several occasions, and inquired into his sleep history,
mental state, and physical comfort. SIA

explained at the start of each interview and prior

to the polygraph that everything BMC Hinton said to him would be consensual and voluntary,
and that BMC Hinton was free to stop at any point with no adverse consequences. On each
occasion, BMC Hinton stated that he understood. There is absolutely no question that BMC
Hinton acted on his own volition. By his own admission, the accused stated at the end of
questioning that throughout the interviews he ( 1) understood his rights; (2) was not coerced,
threatened, or mistreated; (3) was not physically punished in any way; or (4) deprived or food,
drink, or rest.
In addition, BMC Hinton's decision to return to SIA
.questioning after

for further post-polygraph
also favors a finding of

voluntariness on the part of the accused. Despite knowing that SIA

wanted to continue to

discuss the polygraph examination and why BMC Hinton reacted to the question about sexual
contact with a minor, BMC Hinton voluntarily returned for a second round of questioning.
Knowing that SIA

previously pressed him with comments that

I

I

BMC Hinton could have
declined a second rounr of interviews after hours of questioning. Instead, he

pf

sed on and

showed up. He was re-read his rights and for a fourth time that day indicated his desire to talk to
CGIS and make a statement unaccompanied by an attorney.
Thus, there is no evidence - - and Defense Counsel cannot argue - - that BMC Hinton's
statements to SIA

were conducted involuntarily, either in the pre-polygraph, polygraph, or

2,1
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post-polygraph phases. None of the post-polygraph commentary by S/A

that the Defense

points to as hypothetically problematic results in an admission on the part of the accused. BMC
Hinton stayed the course. He failed to crack. There was no point in time that the Defense can
logically point to where the accused's will was overborne. As explained in Stein, "what would be
overpowering to the weak of will or mind might be utterly ineffective against an experienced
criminal." 346 U.S. at 185. Here, BMC Hinton appeared strong of will and deliberate in his
statements throughout.
M.R.E. 305 provides that BMC Hinton may waive his Article 31 (b) rights and agree to be
interviewed. His decision to do so, and continue to do so through the conclusion of the prepolygraph, polygraph, and two post-polygraph interviews, was, under the circumstances,
knowing, intelligent, and wholly voluntary.
2. Even assuming that the interview techniques described in the Defense's motion
were coercive - - they were not - -, the accused's voluntary statements to SIA
preceding these techniques should not be suppressed.

The Defense claims that the "polygraph examiner exploited inadmissible and
untrustworthy results to berate BMC Hinton into admitting conduct;" however, the Defense fails
to state what new admissions BMC Hinton made as a result of this alleged conduct beyond what
I

was already said prior to the conduct described. Indeed, all of the conduct that the Defense points
to in its motion as 'ypothetically "coercive" occurred in the post-polygrap1 interview phase.
What the Defense fails to explain is that BMC Hinton admitted receiving, viewing and
possessing child pornography in the pre-polygraph interview - this was well before BMC Hinton
was hooked up to any polygraph equipment and well before S/A

had the opportunity to

reference the results of the polygraph. A look at the pre-polygraph interview shows a calm and

cZ-l
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relaxed BMC Hinton, fully advised of his Article 31(b) rights, openly explaining to S/A
.
[Exhibit 2,

]. SIA

applied absolutely no coercive pressure and employed no

trickery to cause BMC Hinton to make admissions that he did not otherwise want to make here.
Thus, even if we assume that the behavior of S/A

in the post-polygraph interview crossed

a line or resulted in a coerced admission, it defies logic to suppress statements made by BMC
Hinton before this hypothetical coercion occurred. The Defense's argument for a blanket
suppression of"all of BMC Hinton's statements to Special Agent

during a polygraph

examination and interview on November 14, 2018," is far-reaching and legally unjustified. These
statements should not be suppressed.
CONCLUSION

The Government requests an order from the Court denying the Defense Motion to
Suppress Statements of the Accused. In the interest of judicial economy, the Government
reiterates its 6 and 13 March 2020 motions for a pretrial determination that BMC Hinton's
statements are admissible at trial. The Government has proved by a preponderance of the
evidence that statements by the accused were made voluntarily and thus admissible in a trial by
court-martial.

EXHIBITS

The Government requests that the Court consider the evidence submitted in support of its
previous motion to pre-admit evidence and two motions in response to Defense Motions to
Suppress the Accused's Statements, particularly the recorded interview videos. The Government
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also offers the telephonic testimony of S/A

SIA

and S/A

Exhibit 1: CGIS Interview of BMC Hinton by Special Agents
dated 14 November 2018 [Bates 003]

and

Exhibit 2: CGIS Polygraph Interview of BMC Hinton by Agent
November 2018 [Bates 001]

(Part I) dated 14

Exhibit 3: CGIS Polygraph Interview of BMC Hinton by Agent
November 2018 [Bates 002]

(Part II) dated 14

REQUESTED ACTION AND ORAL ARGUMENT
The Government respectfully requests an order denying the Defense Motion to Suppress
the Accused's Statements and requests a determination that the accused's admission to receiving,
viewing, and possessing child pornography is admissible through introduction of excerpts of the
14 November 2018 interview with SIA

or the testimony ofS/A

The Government respectfully requests oral argument on this motion.

Respectfully Submitted,
Oigilally,igned by

MURRAY.ALLISON. MURRAY.ALLIP".BlAIR
BLAIR
:e:2020.G4JO 14:40"38-07'00'

A.B.MURRAY
Lieutenant, USCG
Assistant Trial Counsel

:J l

Gov RESP TO DEF MOTION TO SUPPRESS STATEMENTS OF Accu&RPELLATE EXHIBIT
Page24ot25
PAGE
OF ~PAGE

1.t.\

(S)

******************************************************************************
CERTIFICATE OF SERVICE
I hereby certify that a copy of the above document was served electronically on the
below-listed individuals on 20 April 2020.

CDR Paul Casey
Military Judge
LT Taylor Sproed, USN, JAGC
Detailed Defense Counsel

LT Jordi Torres, USN, JAGC
Detailed Defense Counsel
MURRAY.ALLIS
ON.BLAIR

Digitallysignedby

MURRAY.ALllSON.BLAIR
~;'.~~~02004.20 14 41 :07

AB.MURRAY
Lieutenant, USCG
Assistant Trial Counsel

'1.~

GOV RESP TO DEF MOTION TO SUPPRESS STATEMENTS OF ACCUSE~PPELLATE EXHIBIT
Page2sot2s
PAGE
OF
PAGE

t'J

t'?

(S)

GENERAL COURT-MARTIAL

UNITED STATES
DEFENSE MOTION IN LIMINE
(To Preclude Admission of
Polygraph Information)

v.

WILLIAM L. HINTON
BMC/E-7
U.S. COAST GUARD

March 6, 2020

MOTION

Pursuant to Rule for Courts-Martial [R.C.M.] 906(b)(I3) and Military Rules of Evidence
[Mil. R. Evid.] 707,402 and 403, the Defense moves for a preliminary ruling against the
admissibility of any direct or indirect evidence of BMC Hinton's polygraph examination on
November 14, 2018, or the results of that polygraph. This includes a ruling to exclude the
entirety of the video-recorded polygraph examination conducted by Coast Guard Investigative
Special Agent

on that date.
BURDEN

The proponent of evidence to be introduced at trial bears the burden of admissibility.
Whether to rule on an evidentiary question before trial is a matter within the discretion of the
military judge. R.C.M. 906(b)(l), Discussion.
FACTS

1. On November 14, 202t BMC Hinton agreed to take a polygraph examination ldministered
by Coast Guard Investigative Service [CGIS] Special Agent
2. The examination was video recorded in two parts.

1
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3. At the start of the polygraph examination, Agent

4. Agent

tells BMC Hinton:

reviews a polygraph consent form with BMC Hinton.

5. At the start of the exam, Special Agent

6. During the recording, Special Agent

describes the polygraph exam in detail-

can be seen setting BMC Hinton up

. [Exhibit D of Defense Motion to Suppress at

7. After the test, Agent

gives BMC Hinton

He describes that

" on BMC Hinton based on his
to the questions, as reflected in the polygraph.

8. After a break for BMC Hinton to go with Agents
electronic devices, at

local time, Special Agent

and

to retrieve his

reengages BMC Hinton as

follows"

2
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9. Special Agent

begins the interview by reminding BMC Hinton that

10. Special Agent

says,

11. After BMC Hinton protests, Agent

says:

I

I

12. Agent

t11s BMC Hinton that he has

13. Agent

continues to challenge BMC Hinton's

by telling him:

3
APPELLATE EXHlBlT t(7
PAGE _1_ O F ~ PAGE (S)

14. Agent

says:

15. Agent

says:

16. Referencing the polygraph exam, Agent

explains:

17. Exasperated, BMC Hinton responds to Agent

18. Agent

turns back to the polygraph results:

I

19. Agent

:

I

states:

4
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20. Recognizing the power of the purported polygraph results, BMC Hinton says,

21. Agent

provides his own opinion on BMC Hinton's statements:

22. Continuing, Agent

23. Agent

opines:

24. Again, Agent

25. Agent

says,

references BMC Hinton's

:

and BMC Hinton have the following exchange:

!

!

SIA

BMC Hinton?

SIA

BMC Hinton:
SIA

5
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BMC Hinton:

SIA

BMC Hinton:

I
26. Agent

continues to discuss the examination for the rest of the recording:

6
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Military Rule of Evidence 707 prohibits the admission of polygraph results, the
polygraph examiner's opinion, or any reference to an offer to take, failure to take, or taking of a
polygraph examination. Mil. R. Evid. 707(a). The rule does not per se bar the admission of
otherwise admissible statements made during a polygraph examination. Mil. R. Evid. 707(b ); see

also United States v. Kohlbek, 78 M.J. 326, 332-334 (C.A.A.F. 2019). However, where
testimony concerning a polygraph examination not to prove the truth of the polygraph result, it
must be offered for a limited purpose, such as to rebut a defense assertion about the character of
a statement. See United States v. Blake, 571 F.3d 331, 346 (4th Cir. 2009)(citing United States v.

Allard, 464 F. 3d 529, 534 (5th Cir. 2006). The rule against polygraph evidence is targeted to the
exclusion of polygraph results, but the remaining prohibitions are also "calibrated to exclude
evidence that would permit the panel members to infer, or otherwise draw conclusions about, the
results of a polygraph examination." Kohlbek, 78 M.J. at 331.
Military Rule of Evidence 402 precludes the admission of irrelevant evidence. Evidence
I

is relevant if "it has any tendency to make a fact more or less probable than it would be without
th, evidence; and the fact is of consequence in determinin~ the action." Mil. R. Evid. 401.
Notwithstanding, relevant evidence may be excluded "if its probative value is substantially
outweighed by a danger of [ ... ] unfair prejudice, confusing the issues, misleading the members,
undue delay, wasting time, or needlessly presenting cumulative evidence."

7
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ARGUMENT
1. Special Agent
statements to BMC Hinton about the science behind and the results of
his polygraph examination are inadmissible under Mil. R. Evid. 707.
The results of a polygraph examination are inadmissible under Mil. R. Evid. 707. That
prohibition does not apply only to a written report. Throughout his interrogation of BMC Hinton
Agent

references

with the test, citing the fact that BMC Hinton supposedly

He discusses the way the test
Hinton that he is being

and then uses that to tell BMC

Any explicit references to the results of the test and how

the test work are clearly barred.

refer repeatedly back to the
2. The entirety of BMC Hinton's statements to Special Agent
results of polygraph examination and the Agent's opinion as to those results; therefore, the
entirety of these statement must be excluded pursuant to Mil. R. Evid. 707.
Because of how he chose to conduct the interrogation, the entirety of the recorded
exchanges falls under Mil. R. Evid. 707's prohibition. Agent

repeatedly references what

he says are failures of the test. He describes over and over again how BMC Hinton's statements
are

because of the polygraph results. It would circumvent the purpose of Mil. R.

Evid. 707 to allow the Government to offer these test results through the back door. Since none
of BMC Hinton's recorded statements cannot be understood without the referent question
I

including the results, the entire recording is inadmissible. Admission of any of these statements

I

is not narrowly limited to a legitimate purpose. The e1ire statement is characterized by a
debunked pseudo-scientific theory which purports to detect truth. That invades on the province

of the fact-finder.

I
I
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3. Whatever marginal relevance might be extracted from portions of BMC Hinton's
examination with Special Agent
are rendered inadmissible under Mil. R. Evid. 403,
because the nature of the interaction and the danger of unfair prejudice overwhelm any probative
value.
The fact-finder in this case will be asked to make a credibility determination over
witnesses and evidence properly before them. Any probative value associated with BMC
Hinton's otherwise admissible statements, are substantially outweighed by the risk that evidence
is overcome by reference to inadmissible and
opinion on BMC Hinton's

, or a polygrapher's

It would be impossible to expect the fact-finder, and

members in particular, to disregard a trained agent's assessment of BMC Hinton's truthfulness
based on a "scientific" exam the Coast Guard allows its employee to deploy. The polygraph
results, and reference to a polygraph, threatens to distract the finder of fact from the evidence
fairly before the Court and invites the fact-finder to base findings on an impermissible basis.
Accordingly, admission of this evidence is barred by Mil. R. Evid. 403.

RELIEF REQUESTED
The Defense moves the Court to exclude the admission of BMC Hinton's statements to
Special Agent

on November 14, 2020.

I

I
I

I

I
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EVIDENCE AND HEARING
In support of this motion, the Defense offers requests the Court consider Enclosures D
and E to the Defense Motion to Suppress BMC Hinton's statements (recording of polygraph
examination by Special Agent

on November 14, 2020).

If this motion is opposed by the Government, and pursuant to R.C.M. 905(h), the Defense
requests an A1iicle 39(a) session to present oral argument and evidence.

J.I. TORRES
LT, JAGC, USN
Assistant Defense Counsel
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UNITED STATES COAST GUARD TRIAL JUDICIARY
GENERAL COURT-MARTIAL

UNITED STATES

v.
WILLIAM L. HINTON
BMC/E-7
U.S. COAST GUARD

GOVERNMENT RESPONSE TO
DEFENSE MOTION IN LIMINE TO
PRECLUDE ADMISSION OF
POLYGRAPH INFORMATION
March 13 2020

Commander, U.S. Coast Guard District Eleven, referred this case to General CourtMartial via Convening Order No. 01-19 dated 10 January 2020.

NATURE OF MOTION
The Government files this response and opposition to the Defense's Motion in Limine to
Preclude Admission of Polygraph Information and asks that this Court deny the motion. Per its
motion filed 6 March 2020, the Government further moves for a preliminary determination of the
admissibility of statements contained in the video recorded polygraph interview, as redacted in
accordance with M.R.E. 707.

STANDARD OF PROOF
In gener;al, the moving party bears the burden of persuasion on any factual issue. Rule for
Courts-Martial (R.C.M.) 905(c)(2). However, when the defense has made an appropriate motion
or objection under M.R.~. 304(f), the prosecution has the burden of establishing

4

admissibility

of the evidence. The military judge must find by a preponderance of the evidence that a
statement by the accused was made voluntarily before it may be received into evidence. M.R.E.
304(f)(7).
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STATEMENT OF FACTS

1. In October 2017, U.S. Coast Guard Investigative Service (hereafter: "CGIS") began
investigating BMC William Hinton for communications stemming from his response to
online undercover advertisements offering sex with underage children. Washington State
Patrol Missing and Exploited Children Task Force notified CGIS that the accused
responded to their advertisements via Craigslist personal communicator and cellular
telephone text messaging.
2. On 14 November 2018, CGIS Special Agents

and

interviewed BMC Hinton in San Diego, CA. The interview was video recorded.
into the interview, SIA

3. Approximately

explained to

the accused that if anyone is suspected or accused of committing any type of unlawful acts
then CGIS has to advise them of their Article 31 (b) rights.
4. SIA

explained to BMC Hinton that he had to be advised of his rights prior to

CGIS asking any substantive questions.
5. SIA

showed BMC Hinton the CGIS-5810, Rights Warning Procedure form.

6. SIA

explained that the purpose of the interview was to question BMC Hinton
I

I

regarding the following offenses to which he was suspected: (I) indecent exposure; (2)
communicatrg indecent language and/or sexual communications on or around 2017; and
(3) sexual contact with minors. The accused indicated that he understood.
7. SIA

had BMC Hinton read aloud each line in "Section A. Rights" on the

CGIS-5810 form and indicate if he understood by initialing before each line.
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8. BMC Hinton read aloud and acknowledged that he "did not have to answer any question
or say anything." He also acknowledged that "anything I say or do can be used as evidence
against me in a criminal trial" and that he had the "right to talk privately to a lawyer before,
during, and after questioning and to have a lawyer present with me during questioning."
9. BMC Hinton signed the CGIS-5810 Form acknowledging his rights and indicated his
willingness to talk to CGIS.
10. SIA

confirmed, once agam, whether BMC Hinton was willing to be

questioned and make a statement without the presence of a lawyer. The accused indicated
that he was willing.
11. At the conclusion of this first interview, BMC· Hinton consented to search of his digital
devices and indicated his willingness to undergo a polygraph exam.
12. The polygraph interview was conducted by CGIS Special Agent

It was video

recorded. The interview can be considered as three distinct parts: pre-polygraph,
polygraph, and post-polygraph. [Exhibit 3, 4]
13. At the beginning of the interview, SIA

asked if BMC Hinton had a chance to use the

restroom and get some water. The accused indicated that he did.
14. SIA

reminded the accused that it was "the same thing [as before]. Everything is

I

I

consensual here. No one can make you do anything. No one can do anything to you based
solely

01 the fact that you don't take a polygraph. Your rights advi5jment is still in effect."

The accused nodded and said "Okay." [Exhibit 3,
15. SIA

]

asked if he still remembered his rights advisement from earlier and the accused

nodded and said, "Yes."
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16. SIA

asked if BMC Hinton understood his rights, and the accused nodded and said

"yes."
17. SIA

asked if he knew

SIA

and said

and the accused nodded
stated:
As SIA

explained the discussion topics, the accused nodded. SIA
any questions about
18. SIA

asked if the accused had

The accused said

then proceeded to ask: "do you understand your rights that they read to you

earlier?" The accused nodded and said, "Yes."
19. SIA

asked "Have you ever requested a lawyer after being read your rights?" He then

asked, "Would you like a lawyer at this time?" The accused responded, "No." SIA
followed up by asking if the accused would be willing to make a statement about the
offenses under investigation, without the presence of a lawyer. The accused responded by
nodding and saying "Yes."
20. At this time, SIA
polygraph. SIA

had BMC Hinton read a form regarding consent to undergo a
had the accused read the form aloud. The accused read that the

polygraph would not be conducted "without my voluntary consent" and that "if I give my
consent, I can withdraw it at any time and [the agent]' will stop the polygraph. Should I
declre to undergo a polygraph, no one can take adverse actiln against me." SIA
asked if the accused understood his rights, and the accused no ded and responded, "Yes."
He further stated, "It makes sense." Asked if he had any questions, the accused said "No."
21. At minute

, SIA Bettes asked if the accused had been "threatened, coerced, or

promised anything in conjunction to undergo a polygraph." [Exhibit 3]
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22. SIA

then asked if the accused would consent to undergo a polygraph, to which the

accused said, "Yes."
23. Prior to the polygraph, SIA

explains the polygraph exam,

24. During the pre-interview, BMC Hinton recounted his version of events. He made numerous
false statements, admissions, and corroborated much of the factual allegations developed
in the case.
25. SIA

sets up the polygraph

26. During the polygraph, SIA

asks the accused some test questions and then asks him

a set of questions.
27. Following the polygraph, SIA
with the accused. SIA asks several follow-up

and

questions. Again, the accused makes several statements and admissions which corroborate
much of the factual allegations central to this case.
28. At the conclusion of the interview, SIA

asked the accused as series of questions to

determine if the accused had felt coerced, threatened, or mistreated at any point during the
I

interview. The accused responded, "No" to each. [Exhibit 4,
29. ren asked to swear that everything the accused said wa, true and accurate, the accused
~/A

declined and said
the interview. [Exhibit 5,

immediately stopped

]
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LEGAL BACKGROUND
Relevant evidence is generally admissible. M.R.E. 402. Relevant evidence is any evidence
that tends "to make the existence of any fact that is of consequence to the determination of the
action more or less probable than it would be without the evidence." M.R.E. 401. However,
relevant evidence may be excluded "if its probative .value is substantially outweighed by a danger
of one or more of the following: unfair prejudice, confusing the issues, misleading the members,
undue delay, wasting time, or needlessly presenting cumulative evidence." M.R.E. 403.
Per M.R.E. 707, "the result of a polygraph examination, the polygraph examiner's opinion,
or any reference to an offer to take, failure to take, or taking of a polygraph examination is not
admissible." However, M.R.E. 707(b) does not prohibit admission of an otherwise admissible
statement made during a polygraph examination. In United States v. Kohlbek, C.A.A.F. clarified
the limits on admissibility of polygraph information by stating that "the prohibition on evidence
of the results of a polygraph examination is the clear target of this rule, and the remaining
prohibitions are calibrated to exclude evidence that would permit panel members to infer, or
otherwise draw conclusions about, the results of a polygraph examination." 78 M.J. 326, 331
(C.A.A.F. 2019). Based on the context and facts and circumstances, the military judge decides
what is or is not admissible.
I

ANALYSIS

I

The Government files this response and opposition to re Defense's Motion to Suppress

Statements of the Accused and asks that this Court to deny the motion.
The Defense premises its argument for preclusion on three main points: (I) that SIA
statements to the accused about the science behind and the results of his polygraph
examination are inadmissible under M.R.E 707; (2) that the entirety of the accused's statements
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to S/A

refer repeatedly back to the results of polygraph examination and S/A

opinion as to those results, thus the entirety of these statements must be excluded pursuant to
M.R.E 707; and (3) whatever marginal relevance might be extracted from portions of the
accused's examination are rendered inadmissible under M.R.E. 403 because the nature of the
interaction and the danger of unfair prejudice overwhelm any probative value.
First, the Government does not disagree with the Defense's argument that SIA
statements regarding the science behind and the results of his polygraph examination are
inadmissible. The Government is not attempting to admit this evidence clearly prohibited by
M.R.E. 707.
Second, the Government disagrees with the Defense's argument that the "entirety of the
accused's statements to S/A
and S/A

refer repeatedly back to the results of polygraph examination

opinion as to those results" and thus should be inadmissible in its entirety. The

Government refers to its own motion, dated 6 March 2020, where it recommends specific
redactions to the polygraph interview that comport with the rules under M.R.E. 707. As
explained in Kohlbek, military judges are permitted discretion in deciding whether to admit
evidence ... surrounding a polygraph examination. 78 M.J. at 331-32. The Government asks that
the Court review its recommendations previously submitted, which parses out the statements that
!

can stand out on their own without reference to either "the result of a polygraph examination, the
irolygraph examiner's opinion, or any reference to an offer to take, failure to take, or taking of a
polygraph examination" per M.R.E. 707. Dismissing the polygraph interview in its entirety,
without any attempt to distinguish which evidence can stand on its own and comport with
M.R.E. 707 is not justified. Moreover, it unjustifiably deprives the Government of relevant and
material evidence central to the charged offenses.
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Finally, the Government disagrees with the Defense's position that any probative value
associated with the accused's otherwise admissible statements is substantially outweighed by the
risk that evidence is overcome by reference to the polygraph exam. Once again, the Government
refers back to its own motion which advocates for redaction - not blanket denial of the
admissibility - of the polygraph. However, without specifics, the Defense has not shown by a
preponderance of the evidence that the nature of the interaction and the danger of unfair
prejudice overwhelm any probative value. Nowhere in the case law does it suggest that every
statement in a polygraph interview is inadmissible simply due to the fact that a polygraph was
conducted. Indeed, the vast majority of the most relevant and probative evidence central to the
Government's case stem from the pre-polygraph interview - well before BMC Hinton had been
hooked up to the polygraph machine- and well before the recorded results were made. Thus,
there is no danger of the "results, and reference to" the polygraph threatening or distracting the
fact-finder.

CONCLUSION

The Government requests an order from the Court denying the Defense Motion in Limine
to Preclude Admission of Polygraph Infonnation. In its Response to Defense's Motion to
!

Suppress the Statements of the Accused, the Government has proved by a preponderance of the
evidence that statements by the accused were made vruntarily and thus admissible in a trial by
court-martial. Furthennore, the Government has outlined a series of recommended redactions in
accordance with M.R.E. 707 in its 6 March 2020 Motion to Preadmit. The Government asks that
the Court refer to its motion for recommended redactions. The Government welcomes specific
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M.R.E. 403 challenges from the Defense only after an attempt at M.R.E. 707 redactions has been
made.

EXHIBITS
The Government requests that the Court consider the following evidence in support of
this motion:

Enclosure 1: Coast Guard Report of Investigation [Bates 023, 030-032]
Enclosure 2: CGIS Form 5810 (03/14) signed by BMC Hinton on 14 November 2018
[Bates 118]
Enclosure 3: CGIS Polygraph Interview of BMC Hinton by Agent
14 November 2018 [Bates 001]

(Part I) dated

Enclosure 4: CGIS Polygraph Interview of BMC Hinton by Agent
14 November 2018 [Bates 002]

(Part II) dated

Telephonic Testimony of S/A

REQUESTED ACTION AND ORAL ARGUMENT
The Government respectfully requests an order denying the Defense Motion to Preclude
Admission of Polygraph Information. The Government respectfully requests that the Court
consider all motions submitted by the Government responsive to Exhibits 3 and 4 to determine
the admissibility of tqe video recording at trial.
The Government respectfully requests oral argument on this motion.

Respectfully Submitted,
MURRAY.ALLISON.B
LAIR.

Digitallysignodby
MURRAY.ALLISON.BLAIR.
Date: 2020.03.131B:20:16·07'00'

A.B.MURRAY
Lieutenant, USCG
Assistant Trial Counsel
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Military Judge
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UNITED STATES COAST GUARD TRIAL JUDICIARY
GENERAL COURT-MARTIAL

UNITED STATES
DEFENSE MOTION FOR
APPROPRIATE RELIEF

v.

BILL OF PARTICULARS

WILLIAM L. HINTON
BMC/E-7
U.S. COAST GUARD

March 6, 2020

MOTION

Pursuant to R.C.M. 906(b)(6), the Defense moves for appropriate relief in the form of a
Bill of Particulars as to Specifications 1 and 2 of Charge II. As the moving party, the Defense bears
the burden of proof by a preponderance of the evidence with regard to each factual issue necessary
for resolution in this matter. R.C.M. 905(c).

FACTS

A. In Specification 1 of Charge II, the Government alleges that BMC Hinton knowingly and
wrongfully received and viewed child pornography on or about March 2017 and July 2018.
B. In Specification 2 of Charge II, the Government alleges that BMC Hinton knowingly and

wrongfully possessed child pornography on or about November 2018.
I

C. The specifications under Charge II do not allege the source, the quantity, the description,
or any identifying information pertaining to the alleged contrtband.
D. According to the Government's discovery thus far, there are allegedly 151,065 images total
contained on BMC Hinton's devices. (Encl. A)
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E. On 30 Oct 19, the Defense requested in writing that the counsel for the government provide
the file names, hash values, and any other identifying information of the images alleged to
be child pornography. (Encl. B)
F. On 1 Nov 19, the counsel for the government responded with list of several hundred hash
values, with no identifying information or file names. The government did not list out all
of the hash values, and instead just indicated that some images were in a "series." The
government also noted on that it was not limited to the images noted on the list. (Encl. C)
G. On 11 Nov 19, the detailed defense counsel and the defense paralegal attempted to inspect
in-person the images from BMC Hinton's computer. It was not possible to locate most of
the images on the government's list, as it was not possible to search by hash value, as not
all hash values were actually written out on the list, and as there was no identifying
information.
H. On 7 Feb 20, the Defense requested a "complete accounting of any images (with
corresponding file names and all identifying information) the Government intends to offer
as evidence of child pornography, to include the location of these files and where they were
recovered by investigating agents."

I. On 21 Feb 20, the counsel for the government responded to Defense's initial discovery
request, explaining that "[t]his request exceeds the scope of [R.C.M. 701 and Article 46]
td is therefore denied."

a. Constitutional due process requires fair notice both that the alleged conduct is forbidden
and the standard applicable to that conduct's criminality.
"Under the Due Process Clause of the Fifth Amendment, 'no one may be required at peril of
life, liberty or property to speculate as to the meaning of penal statutes. All are entitled to be
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informed as to what the State commands or forbids." Untied States v. Moore, 58 M.J. 466, 469
(C.A.A.F. 2003) (quoting Lanzetta v. New Jersey, 306 U.S. 451, 453 (1939)); United States v.

Warner, 73 M.J. 1, 4 (C.A.A.F. 2013) ("It is well settled ... that a servicemember must have fair
notice that an act is criminal before being prosecuted.") (citations omitted).
The Clause thus demands both 'fair notice that an act is forbidden and subject to criminal
sanction." United States v. Bivins, 49 M.J. 328, 330 (C.A.A.F 1998), as well as "fair notice as to
the standard applicable to the forbidden conduct." United States v. Vaughan, 58 M.J. 29, 31
(C.A.A.F. 2003) (quoting Parker v. Levy, 417 U.S. 733, 755 (1974)); see United States v. Lanier,
520 U.S. 239, 265 (1997) ("[N]o man shall be held criminally responsible for conduct which he
could not reasonably understand to be proscribed.") (quoting Bouie v. City of Columbia, 378 U.S.
347,351 (1964) (internal citation and quotation marks omitted)). As the Navy-Marine Corps Court
puts it: "A fundamental feature of due process law is that one's guilt or innocence of a criminal
accusation be determined by objective, clearly understood standards of criminality." United States

v. Peszynski, 40 M.J. 874,878 (N.M.C.M.R.) (citing Smith v. Goguen, 415 U.S. 566 (1974)).
Moreover, "[t]he due process principle of fair notice mandates that an accused has a right
to know what offense and under what legal theory he will be convicted." United States v. Tunstall,
72 M.J. 191, 192 (C.A.A.F. 2013) (citing United States v. Jones, 68 M.J. 465,468 (C.A.A.F. 2010)
I

(internal quotation marks and citation omitted)). And the Due Process Clause "'also does not
pe,it convicting an accused of an offense with which he 'as not been charged."' Id. (quoting

United States v. Girouard, 70 M.J. 5, 10 (C.A.A.F. 2011)).
b. In trial by court-martial. the Government commonly satisfies its notice burden through
the requirement that a specification state an offense-to ensure informed defenses and to
protect against double jeopardy.
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"A specification is a plain, concise, and definite statement of the essential facts constituting
the offense charged." R.C.M. 307(c)(3). A specification "is sufficient if [it] first, contain[s] the
elements of the offense charged and fairly inform[ s] a defendant of the charge against which he
must defend, and, second, enable[s] him to plead an acquittal or conviction in bar of future
prosecutions for the same offense." United States v. Fosler, 70 M.J. 225, 229 (C.A.A.F. 2011)
(citations and internal quotations omitted); see also United States v. Sutton, 68 M.J. 455, 457
(C.A.A.F. 2010); United States v. Crafter, 64 M.J. 209,211 (C.A.A.F. 2006).
This two-pronged analysis gives effect to the President's Rule: "A specification is sufficient
if it alleges every element of the charged offense expressly or by necessary implication." R.C.M.
307(c)(3). And the sufficiency requirement itself "ensures that a defendant understands what he
must defend against." Fosler, 70 M.J. at 229. "Indeed, '[n]o principle of procedural due process
is more clearly established than ... notice of the specific charge, and a chance to be heard in a
trial of the issues raised by that charge."' Id. (quoting Cole v. Arkansas, 333 U.S. 196,201
(1948)); see also United States v. Amazaki, 67 M.J. 666, 669-70 (A. Ct. Crim. App. 2009)
(distinguishing between "failure to state an offense" as "concerned with pleading and double
jeopardy," and "void for vagueness" as "based upon the Due Process Clause of the Fifth
Amendment").
c. The Government may issue a bill of particulars to protect against sumrise and enable
clarity of pleadings.

The President provides that, where necessary, a militb judge may order a bill of particulars.
R.C.M. 906(b)(6). As the Manual provides, a bill may be necessary

to inform the accused of the nature of the charge with sufficient precision to
enable the accused to prepare for trial, to avoid or minimize the danger of surprise
at the time of trial, and to enable the accused to plead the acquittal or conviction
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in bar of another prosecution for the same offense with the specification itself is
too vague and indefinite for such purposes.

Id., Discussion, Manual for Courts-Martial, United States (2019 ed.).
ARGUMENT

BMC Hinton cannot prepare for trial if the Government does not put him on notice of
specifically what images are alleged to be child pornography in violation of Article 134, Uniform
Code of Military Justice. Over 151,000 images total are alleged to have been found on BMC
Hinton's electronic devices. First, it is simply not possible for the Defense to meaningfully utilize
their expert consultants, who have limited time and funding, to comb through 151,000 images in
order to conduct any type of analysis and assistance. Second, it is not possible for defense counsel
or the defense paralegal to comb through 151,000 images. Third, even if there was enough time to
examine 151,000 images, the Defense would still not be on notice of what images are alleged by
the Government to be child pornography in violation of Article 134.
Allegations of Article 134 for wrongfully possessing, viewing, and rece1vmg child
pornography are not simply proved or not proved. The content and type of the images matter, the
quantity of the images matter, and the location and underlying digital data matters. This
information matters for purposes of defending against the allegation, and potentially matters for
pre-sentencing purposes in determining the severity, prevalence, and type of images. This is not a
"check yes" or "check no" drill. The Defense is constitutionally entitled to "fair notice."
The Defense is not requesting that the Goveient spell out in detail how it will prove its
case or trying to strategically bind and limit the Government. Rather, the Defense is trying to
protect against surprise at trial and to ensure BMC Hinton gets a fair trial.
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EVIDENCE
At this time, the Defense offers the following enclosures:
A. Excerpt from CGIS ROI, dtd 30 Jan 19 (Bates 000034)
B. Defense Bill of Particulars Request, dtd 10 Oct 19
C. Trial Counsel Response, dtd O1 Nov 19
At this time, the Defense does not intend to call any witnesses in support of this Motion.

RELIEF REQUESTED
The Defense requests that the Government provide a Bill of Particulars identifying the
hash values, the file names, all identifying information, and the location of the files and where
they were recovered by investigating agents for all images that the Government alleges to be
child pornography in violation of Article 134, Uniform Code of Military Justice.

ORAL ARGUMENT
The Defense requests oral argument on this Motion.

Taylor Sproed
LT, JAGC, USN
Defense Counsel
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UNITED STATES COAST GUARD
EASTERN JUDICIAL CIRCUIT
)
)
)

UNITED STATES

V.

WILLIAM L. HINTON
BOATSWAIN'S MATE
CHIEF PETTY OFFICER
U.S. COAST GUARD

1.

)
)
)
)
)
)

GENERAL COURT-MARTIAL
GOVERNMENT RESPONSE TO
DEFENSE MOTION
FOR APPROPRIATE RELIEF
BILL OF PARTICULARS

13 March 2020

Nature of Motion. The Defense in this case has moved for appropriate relief1n

the form of a Bill of Particulars as to Specification 1 and 2 of Charge II. The
Government opposes the Defense motion as the Government has already provided a Bill
of Particulars and exceeded the requirements of Rules for Courts-Martial (R.C.M.)
906(b)(6).
Burden of Proof.

The defense bears the burden of proving the necessity of relief

by a preponderance of the evidence. R.C.M. 905(c).

2.

Summary of the Facts.
On 30 October 2019, the Defense requested a Bill of Particulars, and the following
I

day, the Government provided a Bill of Particulars. (Ex.A). As described in Exhibit A,
Ian images alleged to be child pornography were retrievrd from BMC Hinton's personal
ACER laptop (EVI-2018-11-00139). Exhibit A also listed Hash values, which is a
numeric value of fixed length that uniquely identifies data like a digital signature.
Approximately 300 images are identified in Exhibit A. Of those images, 64 images are
essentially stand-alone images. From those remaining approximately 250 images, there
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are 10 images that have been identified by the first image's hash value as well as the
number of images in the series.
On 12 November 2019, SIA

met with Defense Counsel
During the meeting, SIA

went

through the digital copy of BMC Hinton's personal ACER laptop (EVl-20180-11000139) and identified the folders SIA

had create4d to sort the thousands of

images found on BMC Hinton's laptop. Specifically, he showed Defense Counsel the
folders containing the images listed in Exhibit A. Defense Counsel then had privacy to
review the entirety of the digital copy of BMC Hinton's laptop. (Ex. B). The
Government does not intend to offer any images beyond what is contained within BMC
Hinton's laptop. Also, of note, the Convening Authority has granted the Defense a
digital forensic expert to assist with reviewing the entirety of the digital copy of BMC
Hinton's laptop. (Ex. C).

3.

Discussion. The decision to grant or deny a motion for a bill of particulars is

within the ~iscretion of the judge, and to establish an abuse of this discretion requiring
reversal, appellant must show actual surprise or prejudice at trial. U.S. v Williams, 40
M.J. 370 (C.M.A. 1994) (citing Will v. U.S. 389 U.S. 90 (1927) and U.S. v. Mobley, 31
!

M.J. 271 (CMA 1990). The Discussion ofR.C.M. 906(b)(6) describes both what the

purpose of a bill of particulars is as well as whft a bill of particulars is not designed to
accomplish.
While a bill of particulars requires enough precision to prepare for trial and avoid,
it should not be used:

2
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"to conduct discovery of the Government's theory of the case, to force
detailed disclosure of acts underlying a charge, or to restrict the
Government's proof at trial." Discussion, R. C.M 906(b)(6).

Here, a bill of particulars has already been provided that describes the images
with sufficient precision to meet the purposes of R.C.M. 906(b)(6). There is one device
at issue, approximately 300 images on that device have been identified by their hash
value, and these images have been separated into folders and S/A

walked

through the folders with Defense Counsel. The defense has access to the entirety of the
digital copy of BMC Hinton's laptop as well. The defense's argument that a digital
forensic expert cannot analyze and flag images on a single device is simply per se
unreasonable. At this point, the defense has more than enough information to have a
sufficient understanding of the nature of the charges and prepare for trial without
surprises. Therefore, the bill of particulars already provided is sufficient and the defense
motion should be denied.

8.

Conclusion. The Government has already provided a bill of particulars that meets

the requirements ofR.C.M. 906(b)(6). This Court should deny the Defenses' motion.

9.

Evidence:
A. Government Bill of Particulars, US v. BMC Hinton, USCG 01 Nov 19

B. SIA

Affidavit, l l !ar 19

C. Convening Authority Digital Forensics Expert, US v. BMC Hinton, USCG, 26
Feb 2020
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10.

Relief Requested. The Government requests an order from this Court denying the

Defense Motion.

11. Argument. Government respectfully requests oral argument.

CURRAN.KRISTEN.
ANN.

~~,'.:.!%.~i;;,:~NN.l
._,,020.0,. 1215 m,se-0roo·

Kristen A. Curran
LCDR, USCG
Trial Counsel
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I hereby certify that an electronic copy of the foregoing was served on Defense Counsel
and this 13th day of March 2020.

CURRAN.KRISTEN.:t=~N
ANN.
202003.IJ IScOl:17.0TOO'

e:

LCDll K. J\. Curran
'!'rial Counsel

5
GOVf Resp DEF MFAR BoP POOS of 10

APPELLATE EXl-jl~IT 1.,1
PAGE .2._ OF 1J)_ PAGE (S)

UNITED STATES COAST GUARD TRIAL JUDICIARY
GENERAL COURT-MARTIAL

UNITED STATES
DEFENSE MOTION TO SEVER
(Charge III)

v.

April 7, 2020

WILLIAM L. HINTON
BMC/E-7
U.S. COAST GUARD

MOTION
Pursuant to R.C.M. 906(b)(10), as well as the Fifth Amendment to the United States
Constitution, the Defense moves to sever Charge I and Charge II from the sole Specification of
Charge III in order to prevent a manifest injustice, and to preserve BMC Hinton's right to due
process and the presumption of innocence.

FACTS
1. BMC Hinton is charged with two specifications of child pornography. Specifically, BMC

Hinton is accused ofreceiving and viewing child pornography on or around March 2017
through July 2018, and of possessing child pornography on or around November 2018.
2. Further, BMC Hinton is charged with one specification of indecent language. Specifically,

BMC Hinton is accused of"commdnicat[ing] in writing" that "he wanted to commit sexual I
acts with children," between on or about March 2017 and October 2017.
3. In an e-mail conversation in March 2017, B~C Hinton allegedly wrote that he is "into
almost anything," "I would love to here [sic] more details," "I'm still interested," "I'm into
family fun yng [sic] fun," and "that is exactly what I am looking for."
4. In a text message conversation in October 2017, BMC Hinton allegedly wrote "whatever you
want" and "It's a fantasy."
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5. BMC Hinton did not send or receive any child pornography within or as a result of these
written communications.

BURDEN
The Defense bears the burden to establish that a manifest injustice will result from the
continued joint trial of charges. See R.C.M. 906(b)(1); United States v. Duncan, 53 M.J. 494,497
(C.A.A.F. 2000).

Normally, the Convening Authority may exercise discretion in referring all known
offenses by one accused to the same court-martial. R.C.M. 601(e)(2). The Military Judge,
however, has the specific authority to sever the trial of certain offenses in order to prevent a
manifest injustice. See R.C.M. 906(b)(l); United States v. Duncan, 53 M.J. 494,497 (C.A.A.F.
2000). Such a severance should, therefore, be granted when the judge finds that a manifest
injustice will occur if the charges remain joined. See United States v. Myers, 51 M.J. 570, 579
(N.M.C.C.A. 1999); United States v. Shabazz, 52 M.J. 585,589 (N.M.C.M.R. 1999).
Appellate courts review a Military Judge's ruling on a motion to sever charges for an
abuse of discretion. United States v. Curry, 31 M.J. 359,375 (C.M.A. 1990). However, upon a
showing that manifest injustice will result by joint trial of charges, the military judge does not
I

I

only have the discretion to grant a timely motion to sever, he has a duty to do so. United States v.
Giles, 59 M.J. 374,378 (C.A.A.F. 200t).

While our Appellate Courts have not devised a ready definition of manifest injustice, on
appeal, these courts conduct a three-factored analysis of a military judge's decision on a motion
to sever. United States v. Southworth, 50 M.J. 74 (C.A.A.F 1999). These factors are instructive,
if not dispositive, here. The three factors to be considered are: (1) whether the evidence of one

2 of7

APPELLATE EXf-!ll31T '7-9.
PAGE ..:l._ OF .::r__ PAGE (S)

offense would have been admissible to prove the other; (2) whether the military judge provided a
proper limiting instruction; and (3) whether the findings reflect an impermissible cross-over. Id.
at 77.
Of course, this Court is not bound by the Southworth factors. Given their retrospective
nature, two of them are nearly impossible to adequately consider at this stage. Instead, the Court
in this case is obligated to balance the prejudice to BMC Hinton against the interests of judicial
economy. United States v. Curry, 31 M.J. 359,375 (C.M.A. 1990). That prejudice can be
adduced from a variety of considerations in light of the concerns addressed in Southworth. In
this case, the circumstances warrant severance because joint trial of these offenses will otherwise
result in incurable and unfair prejudice to BMC Hinton.

ARGUMENT
a. Evidence of alleged indecent language is not admissible to prove offenses related to
allegations of child pornography and vice-versa in a joint trial.
Here, the first Southworth factor that must be considered is whether the evidence required to
prove Charge II, two specifications related to child pornography, would be admissible to prove
Charge III, one specification of indecent language. Already, this first factor weighs heavily
against the Government.
The evidence reqtiired to prove the legal elements of possessing, receiving, and viewing child
pornography is completely different than the evidence that would be required to prove the
elements of indecent languagJ The allegations related to child pornography stem froj evidence
derived from computer extractions, from BMC Hinton's personal laptop. However, the
allegations related to indecent language stems from two relatively short written communications
over e-mail and text message respectively. Proving allegations of indecent language would also
require analysis related to the words and meaning of the language itself, whereas proving
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allegations of child pornography would require a completely distinct analysis using the Dost test,
as well as potential computer forensic analysis. Therefore, the evidence of Charge II cannot be
used to prove Charge III, and vice-versa, which weighs against the Government.
Additionally, the Government has explicitly put the Defense on notice that it plans on using
evidence that BMC Hinton communicated in-writing about sexual acts with children and that he
"attempt[ ed] to consummate a sexual act with a child," under M.R.E. 404(b). This further
illustrates the danger of keeping both the child pornography charges and the indecent language
charges within the same court-martial proceeding. The Government aims to introduce
impermissible propensity evidence with the objective of proving that the accused is predisposed
to committing this type of offense. This would also create a trial-within-a-trial, putting the
Defense in a position to disprove the notion that BMC Hinton attempted to consummate a sex act
- something that he did not do. In sum, the risk that the trier-of-fact would rely on uncharged
misconduct and/or evidence from an unrelated charge to conclude that BMC Hinton committed the
charged offenses substantially outweighs any limited probative value. BMC Hinton's right to a fair
trial would be irreversibly prejudiced.
b. Joint trial will almost inevitably lead to impermissible spillover in findings.
BMC Hinton is entitled to the presumption of innocence. See United States v. Kaiser, 58
I

I

M.J. 146, 150 (C.A.A.F. 2003). He may be convicted only on relevant evidence, properly

admitted against him

rth

respect to any specification. 10 U.S.C. § 851 (C)( 1)t It is, in fact, "one

of the most basic precepts of American jurisprudence that an accused must be convicted based
on evidence of the crime before the court, not on evidence of a general criminal disposition."

United States v. Hogan, 20 M.J. 71, 73 (C.M.A. 1985). The fact that both Charges II and III are
sexual in nature and mention children weighs in favor of severance. Where offenses are totally
dissimilar, spillover is less likely. See United States v. Haye, 29 M.J. 213,215 (C.M.A. 1989).
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"Where the criminal intent is similar (although the offenses themselves are unrelated) [ ... ] there
is a serious danger that overwhelming proof on one will 'spill over' and prejudice a legitimate
defense to another." Id.
Here, the offenses are not "totally dissimilar": Charge II concerns allegations of possessing,
viewing, and receiving child pornography, and Charge III concerns allegations that BMC Hinton
communicated electronically that "he wanted to commit sexual acts with children." While these
charges represent two separate punitive articles, there are many similarities. They both stem from
evidence found on BMC Hinton's personal computer and they allege misconduct which is sexual
in nature and wherein children are implicated.
These similarities improperly put BMC Hinton at a steep risk of an unfair trial. It is all too
likely that the factfinder will consciously or unconsciously believe that BMC Hinton is
predisposed to this "type" of misconduct. By not severing the charges, the factfinder is put in a
position where they are potentially using inadmissible propensity evidence to convict for a
completely separate, unrelated charge. For example, the C.A.A.F. held in United States v.

Yammine that evidence of internet searches for child pornography were not admissible under
M.R.E. 404(b) in a case involving child molestation. Yammine, 69 M.J. 70, 77 (C.A.A.F. 2010).
In Yammine, demonstrating a "prurient interest regarding sexual acts including teenage boys"
I

!

was "not an approved basis for admitting evidence." Id. There, the accused was charged with
forcible sod1my of a fourteen-year-old boy. At trial, the prosecution ~ad sought to introduce a
list of filenames recovered from the accused's computer. Among them were "peda preteen boy
boner," "teen boys sex," and "teen boy fucking preteen." The proffered link between the alleged
written communications and the charged offenses in this case are far more attenuated than those
offered in Yammine. Here, BMC Hinton is accused of indecent language stemming from written
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communications where no child pornography was exchanged, sent, or received. The two charges
are totally dissimilar, and yet the Government has already made the very mistake that severance
seeks to avoid. The Government is using the combination of these two charges to insinuate that
BMC Hinton is predisposed to committing this "type" of misconduct. The danger of spillover,
and thus incurable prejudice to BMC Hinton, outweighs the Convening Authority's discretion.
c. Limiting instructions in this case, no matter how carefully crafted, will not adequately
protect against the harm.
Despite "proper instruction to prevent the 'spillover effect,' there may be circumstances
where it would be impossible for a rational factfinder to separate the evidence relating to
different charges." United States v. Palacios, 37 M.J. 366, 369 (C.M.A. 1993); see also Haye, 29
M.J. at 214.
In the event of trial before members, the military judge would be required to instruct the
panel that evidence of one charged offense (in general) may not be used to substitute for
evidence related to another charged offense. Basically, the judge must ensure the members base
findings on legal and competent evidence related to each individual specification. In this case,
the Goverrunent seeks to offer evidence under 404(b) spanning specifications. On the one hand,
members will be told to keep offenses separate, but on the other hand they may be instructed to
consider evidence on more than one specification. This unnecessarily compromises BMC
Hinton's right to the presumption of innocence on each specification.
kt a joint trial, the factfinder would be compelled to relJ heavily on what Justice William
Brennan described as an "unmitigated fiction"-that the triers of fact can hear extensive and
compelling but inadmissible evidence yet overcome its prejudicial effects by mere instruction
from a judge. See Bruton·v. United States. 391 U.S. 123, 126 (1968).
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d. There is no evidence that BMC Hinton communicated in-writing that "he wanted to
commit sexual acts with children."
Notably, there is no evidence from the text messages or e-mails that BMC Hinton
communicated in-writing that "he wanted to commit sexual acts with children." This adds to the
prejudice that weighs heavily against the Government. There is likely not enough evidence to
prove beyond a reasonable doubt that BMC Hinton explicitly communicated in-writing what is
alleged in Charge III. However, what is written on the charge sheet and what will spillover from
Charge III will shock and confuse the factfinder, resulting in incurable prejudice to BMC Hinton.

EVIDENCE
The Defense requests the court consider the enclosures affixed to the previous motion to
dismiss Charge III dated 6 March 2020.

RELIEF REQUESTED
The Defense requests the Court sever the sole specification of Charge III into a separate
court-martial proceeding from all other charges.

ORAL ARGUMENT
The Defense requests oral argument on this Motion pursuant to R.C.M. 905(h).
I

LT, JAGC, USN
Defense Counsel
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UNITED STATES COAST GUARD
EASTERN JUDICIAL CIRCUIT
UNITED STATES

V.

WILLIAM L. HINTON
BOATSWAIN'S MATE
CHIEF PETTY OFFICER
U.S. COAST GUARD

1.

)
)
)
)
)
)
)
)
)

GENERAL COURT-MARTIAL
GOVERNMENT RESPONSE TO
DEFENSE MOTION
TO SEVER (Charge III)

20 April 2020

Nature of Motion. The Government respectfully requests that this Court deny the

Defense's Motion to Sever.
2.

Burden of Proof. As the moving party, the Defense bears the burden of proof by a

preponderance of the evidence. R.C.M. 905(c); 906(b)lO(A).

3.

Summary of the Facts. From March 2017 until October 2017, BMC Hinton

engaged in a series of communications, via both email and text message, pursuant to a

After many exchanges, plans were made

T

meet, but BMC

Hinton first made several requests to verify her identify including requesting F acebook,
Instagram accounts, asking for a skype session and asking for a picture. After he
received a picture, BMC Hinton followed up the exchange with "Ok how about one more
pie with all of you holding 3 fingers up? So I know you just took it." BMC Hinton
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subsequently told the undercover detective, "Your last pie looked photoshopped" and
"Just being careful. Can't be too sure." BMC Hinton did not meet up with the
undercover detective.
On 14 November, CGIS had a number of interactions with BMC Hinton as a
result of a criminal referral from Washington State Police arising out of the above
described communications. First, SIA
Hinton. Subsequently, SIA

and SIA

interviewed BMC

performed a polygraph examination on BMC

Hinton. Finally, BMC Hinton voluntarily gave consent to search his personal cell phone,
his personal laptop, his personal iPad and his government issued cell phone and turned
over his personal devices to CGIS SIA

and SIA

BMC Hinton

admitted to viewing child pornography, he admitted there was child pornography on his
personal computer, and child pornography was later found on his computer.

4.

Discussion. Joinder of all charges is a single court-martial is proper, and

severance is only permitted if joinder will result in manifest injustice against the accused.
That is not the case here, therefore the defense motion should be denied.
Rule for Court-Martial 601(e)(2) provides in pertinent part, "In the discretion of
the convening authority, two or more offenses charged against an accused may be
referred to the same court-martial for trial, whether serious or minor offense or both,
regtdless whether related." This is the default procedure. "Prdinarily all known
charges should be referred to a single court-martial."

llL. discussion (emphasis

added).

2
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Public policy disfavors severance in military courts. There is a "general policy in
the military favoring trial of all known charges at a single court-martial." United
States v. Southworth, 50 M.J. at 76. "Military justice strongly disfavors severance of
known charges." United States v. Giles, 59 M.J. 374, 379 (C.A.A.F. 2004)
(Crawford, C.J., dissenting). The circumstances under which severance is appropriate
are strictly limited. "Offenses may be severed, but only to prevent manifest
injustice." R.C.M. 906(b)(I0){A) (emphasis added). "Joinder of minor and major
offenses, or of unrelated offenses, is not alone a sufficient ground to sever offenses."
R.C.M. 906(b)(1 O)(Discussion).
Although the military justice system explicitly favors joinder of all known cases in a
single trial, a military judge is permitted to sever offenses to prevent manifest injustice.
R.C.M. 906(b)(l0). A trial court's denial of a defense motion to sever is reviewed under
an abuse of discretion standard. United States v. Southworth, 50 M.J. 74 (C.A.A.F.
1999). "An abuse of discretion will be found only where the defendant is able to show
that the denial of a severance caused him actual prejudice in that it prevented him from
receiving a fair trial; it is not enough that separate trials may have provided him with a
better opportunity for an acquittal." United S~ates v. Duncan, 53 M.J. 494, 497-98
(C.A.A.F. 2000) (quoting United States v. Alexander, 135 F.3d 471,477 (7th Cir. 1990)
(citation omitted)).
To prevail on a motion for severance, the Defense must demonstrate that failure
to sever will result in manifest injustice in the form of a fundamentally unfair trial.
United States v. Giles, 59 M.J. 374 (C.A.A.F. 2004). In United States v. Curtis, the
3
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C.A.A.F. recognized three factors for appellate courts to consider when reviewing a
claim that failure to sever caused a fundamentally unfair trial. 44 M.J. I 06 (C.A.A.F
1996). First, whether the findings reflect an impermissible crossover. Second,
whether the evidence of one offense would be admissible proof of the other offense.
Third, whether the military judge provided a proper limiting instruction. United
States v. Curtis, 44 M.J. at 128.

A. The Anticipated Findings Are Unlikely to Reflect Impermissible
Spillover.
The Charge that the Defense seeks to sever (Indecent Language) is separate and
apart from the other charges. It is not alleged, nor will the Government do so at trial,
that BMC Hinton solicited or provided any child pornography during his exchanges
with the Washington State Police undercover agent that he believed was
Further analysis of this factor highlights that the risk of impermissible
spillover is low.
In United States v. Giles, 59 M.J. 274 (C.A.A.F. 2004), the Court found manifest
injustice in reviewing the findings for impermissible spillover. The Government
charged OS3 Giles with attempted possession of LSD. OS3 Giles defended by
testifying that she believed she we,re purchasing a weight loss supplement, not a
controlled substance. The members convicted her, but the case was remanded for a
new hearing. In the second case, the Gove~nment again charged OS3 Giles with
attempted possession of LSD and with perjury for denying same under oath in the
previous court-martial. The defense moved for severance of the attempt charge from
the perjury charge, but the military judge denied it. Thereafter, questions submitted
4
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by the panel President indicated an understanding of her previous conviction based
on the charges and proof. The C.A.A.F. summarized the uniquely-problematic issue:
"[t]he Government's decision to try the perjury charge at the rehearing on the
underlying drug-related specifications instead of order a separate trial created a
substantial risk of impermissible spill-over. Unable to conclude that the findings
were not the product of impermissible cross-over of the prior conviction offered to
prove perjury to the underlying drug-related offenses, C.A.A.F. found manifest
injustice, set aside the findings, and authorized a rehearing.
While it may appear obvious that the unique facts of Giles would have
telegraphed substantial spillover risk, no such similar concern is evident from the
charges now-pending against BMC Hinton, as those offenses, unlike those in Giles,
are factually and legally distinct from each other.

B. The Evidence Related to Charge III May Be Admissible to Prove the
Other Charges, But This Does Not Bar Joinder Because the Offenses are
so Distinct.
The Government is not required to prove that erotic images of children arouse BMC
Hinton's sexual interest as that is not an intent element of Charge II. BMC Hinton's
possession and viewing of child pornography and his admissions to CGIS agents do
!

provide circumstantial evidence of BMC Hinton's motive to commit this charge,
specifically that he is sexually aroured by children. Similarly, the Government is not

required to prove that communicating his desire to commit sex acts on children arouse
BMC Hinton's sexual interest as that is not an intent element of Charge II. However,
circumstantial evidence that he is sexually aroused by children does provide important
motive evidence to explain why BMC Hinton would engage in such conduct. That
5
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similar motive evidence, here that BMC Hinton is sexually aroused by children, may be
admissible in both charges does not prevent joinder as the charges are district with
underlying specification that contain separate and distinct legal and factual elements.
In United States v. Haye, 29 M.J. 213 (C.M.A.1989), the court underlined the
importance of separate and distinct legal and factual elements. There, the prosecution
alleged that Air Force Second Lieutenant Haye committed adultery and fraternization by
having sexual intercourse with two military members on separate occasions: one officer
(adultery) and one enlisted member (fraternization).
During Trial Counsel's cross-examination of Lieutenant Haye, she admitted the
adulterous affair with the officer, but denied the relationship with the enlisted member.
Nevertheless, she was convicted of both. On appeal, the adultery findings were set aside
due to an evidentiary problem, and the court had to assess the factual sufficiency of the
remaining fraternization charge. The C.M.A. determined that these two offenses were so
similar, her confession to the adulterous relationship was so strong (yet inadmissible),
and the prosecutor's cross-examination so intertwined the two, that there was a strong
likelihood that there was spill-over from the admitted offense to the contested offense.
Such spill-over was problematic given the nearly-identical nature of the allegations.
I

!

Because the evidence of the now-set aside offense was inadmissible to prove the

remaining offense- the

fajtual sufficiency of which must be evidence from the recor-

there was a substantial risk of manifest injustice through that spillover.
Contrastingly, the offenses charged against BMC Hinton are distinct in their nature,
date, location, and involved person. The Curtis court found such dissimilarity, itself,
mitigates the risk of manifest injustice. That court concluded that the joinder of the
6
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"distinct charges whose underlying specifications all contained separate and distinct legal
and factual elements" did not result in a fundamentally unfair trial. United States v.
Curtis. 44 M.J. at 129. Because the charges that the Defense seeks to sever similarly
contain "separate and distinct legal and factual elements," the risk of impermissible
spillover is similarly minimal. Id. Thus while evidence of one offense would be
admissible in the trial of the other offense, because the offenses are linked only by
motive, not by a factual or legal element, manifest injustice is unlikely. Moreover,
additional safeguards are available.

C. Sufficient Prophylactice Measures are Available to Mitigate Any Risk of
Manifest Injustice.
Curtis recognized that there are measures available the trial courts that mitigate the
risk of impermissible spillover and, by extension, manifest injustice. This factor evaluates
whether or not the military judge provided an appropriate spillover instruction to the
members, and in Curtis, that instruction sufficiently mitigated those concerns. United
States v. Curtis, 44 M.J. at 129.
Similarly, in United States v. Southworth, 50 M.J. 74 (C.A.A.F. 1999), the C.A.A.F.
upheld the military judge's denial of a motion to sever sexual offense charges because in
light of the fact that the military judge iss1,1ed a proper limiting instruction. That
instruction read:

I

[E]ach offense must stand on its own and you must
keep the evidence of each offense separate. The burden
is on the prosecution to prove each and every element
of each offense beyond a reasonable doubt. In other
words, proof of one offense carries with it no inference
that the accused is guilty of any other offense.
United States v. Southworth, 50 M.J. at 76.
7
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Here, spillover concerns are most properly addressed by the issuance of a limiting
instruction.
The current spillover instruction is found at U.S. Dept. of the Anny Pamplet 27-9
at PAM 27-10 Military Judge's Benchbook 7-17 ("Spillover"). This instruction reads:
An accused may be convicted based only on evidence before
the court (not on evidence of a (general) criminal
disposition). Each offense must stand on its own and you
must keep the evidence of each offense separate. Stated
differently, if you find or believe that the accused is guilty
of one offense, you may not use that finding or belief as a
basis for inferring, assuming, or proving that (he) (she)
committed any other offense ....
The burden is on the prosecution to prove each and every
element of each offense beyond a reasonable doubt. Proof of
one offense carries with it no inference that the accused is
guilty of any other offense.
Given that this instruction is more comprehensive than the one used in
Southworth, it should be adequate to preserve BMC Hinton's right to a fair trial.

5.

Conclusion. Because any risk of impermissible spill-over evidence arising out of the

charges is minimal and can be mitigated by appropriate prophylactic measures available
to the military judge, the defense has failed to carry its burden of provind that the risk of .
manifest injustice requires sever~ce. This Court should deny the Defenses' motion.

9.

Evidence:
A. None

10.

Relief Requested. The Government respectfully requests that the Court deny the

Defense's Motion to Sever.

8
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11. Argument. Government respectfully requests oral argument.
CURRAN.KRISTEN. rt:'L:;;:,%,.,
ANN.
:te202004.l 9 1S~S,26-0TOO'

Kristen A. Curran
LCDR, USCG
T1ial Counsel

----------------------------------------CE:RTIF"ICf\.T.E. ()F" S.E.R\/ICE:-------------------------------

I hereby certify that an electronic copy of the forego ing was served on Defense Counsel
and this 20Lh day of f\.pri l 2020.

LCDR K. A. Curran
Trial Counsel
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UNITED STATES COAST GUARD TRIAL JUDICIARY
GENERAL COURT-MARTIAL
UNITED STATES
v.

WILLIAM L. HINTON
BMC/E-7
U.S. COAST GUARD

DEFENSE MOTION IN LIMINE
TO PRECLUDE ADMISSION OF
PRIOR ALLEGED ACTS UNDER MRE
404(b)
March 6, 2020

MOTION
The Government has provided notice of its intent to offer at trial under Military Rule of
Evidence (MRE) 404(b) evidence of "other crimes, wrongs or acts" allegedly committed by BMC
Hinton. The Defense hereby moves this Court to issue a preliminary ruling pursuant to Rule for
Courts-Martial 905, as well as MRE 403 and 404(b), preventing the Government from admitting
the proffered evidence. The proffered evidence does not meet the test for admissibility articulated
in United States v. Reynolds. 29 M.J. 105 (C.M.A. 1989) and is therefore inadmissible against
BMC Hinton.

BURDEN
As the proponent of the proffered evidence under MRE 404(b), the Government bears the
I

I

burden of proving admissibility, See United States v. Reynolds, 29 M.J. 105 (C.M.A. 1989), and
the burden to prove fact~ necessary for the resolution of the motion by a prepo~derance of the
evidence. R.C.M. 905.
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FACTS

A. BMC Hinton is charged with receiving and viewing Child Pornography in violation of
Article 134, Uniform Code of Military Justice (UCMJ). BMC Hinton is also charged with
possessing Child Pornography in violation of Article 134.
B. On February 21, 2020, the Government notified the Defense of its intention to offer at
trial evidence of "other crimes, wrongs or acts" allegedly committed by BMC
Hinton. Enclosure A pertains.
C. According to the Government's discovery thus far, there are allegedly 151,065 images total
contained on BMC Hinton's devices. Defense has yet to receive a Bill of Particulars of
what images are alleged to be contraband, nor has Defense had an opportunity to view the
images in an organized manner.
ARGUMENT

Evidence of a crime, wrong, or other act "is not admissible to prove a person's character
in order to show that on a particular occasion the person acted in accordance with the character."
M.R.E. 404(b). This evidence may be admissible for another purpose, "such as proving motive,
opportunity, intent, preparation, plan, knowledge, identity, absence of mistake, or lack of
accident." M.R.E. 404(b)(2). Evidence offered under one of these' exceptions, however, must
satisfy a three-pronged test: (1) that the evidence reasonably supports a finding by the factfinder

that the accused colitted the prior crimes, wrongs or acts alleged; (2) that le evidence makes
some fact of consequence more or less probable by the existence of the evidence; and (3) that the
probative value of the evidence is not substantially outweighed by the danger of unfair prejudice.
United States v. Reynolds, 29 M.J. 105, 109 (C.M.A. 1989). In addition, the Government may not
use M.R.E. 404(b) as a ploy to present character evidence which would otherwise be inadmissible

2 of 11

APPELLATE E><lj/Bll
PAGE J_ OF

3'1...

PAGE (S)

or to demonstrate that the accused is predisposed to commit the alleged criminal acts. United States

v. Rodriguez, 31 M.J. 150, 155 (C.M.A.) Evidence offered under th~s rule must satisfy each of the
three Reynolds prongs. Reynolds, 29 M.J. at 109. In this case, the following evidence offered by
the Government fails one or more of the prongs established in Reynolds.

I.

"Evidence of any and all obscene depictions (images, drawing, cartoons, sculptures,
video, paintings, etc.) of a minor - whether real, animated, computer generated, or
digitally altered to appear as a minor - engaged in sexually explicit conduct,
obtained from search of the accused and his electronic devices."
This evidence is too broad, sweeping, and unspecified for Defense to even know what

specific "depictions" to expect. Over 150,000 images total were alleged to be found on BMC
Hinton's devices. Here, the Government has failed to give sufficient 404(b) notice on the mere
fact that Defense is not at all on notice of which specific images, out of a staggering 150,000, the
Government plans on introducing. Further, the Government does not distinguish between
charged and uncharged images. Lastly, the Government categorically includes all permitted uses
of crimes, wrongs, or other acts under M.R.E. 404(b)(2), without specifying what purpose. The
Defense cannot fairly prepare for trial if the Government has failed to articulate the images and
the purpose. Certainly the Government must take more steps than simply announcing that it
plans on introducing any depiction for any purpose.

II.
Again, the oJvernment has failed to give the Defense sufficient notict In this case, the
Government lists all possible purposes under M.R.E. 404(b), without explaining the use or the
value behind the evidence. Further, if this evidence is derived from an interrogation, then most of
this evidence is coming from a law enforcement agent's leading statements, and not from BMC
Hinton's explanations and answers. BMC Hinton even explains that if these images were
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present, then he accidentally happened upon them, which goes against the very purposes
enumerated under M.R.E. 404(b). Lastly, this evidence fails the third prong of the Reynolds test,
as any probative value is substantially outweighed by unfair prejudice, as the evidence is
primarily derived from the law enforcement agent's bludgeoning interrogation and statements,
and not from BMC Hinton himself.

III.
Once again, the Government has failed to give the Defense sufficient notice and lists all
possible purposes under M.R.E. 404(b), without explaining the use or the value behind the
evidence. Further, this evidence is likely derived from an interrogation where most of the
evidence is coming from a law enforcement agent's aggressive statements, and not from BMC
Hinton's explanations and answers, which does not meet the third prong of Reynolds.

"Evidence of the accused's attempt to consummate a sexual act with a child by
responding to the
' on or
about March 2017 offering sex with underage children" and "Evidence of the
accused's attempt to consummate a sexual act with a child by responding to the
on or about October
2017 offering sex with underage children."

IV.

Here, the Government plans on introducing impermissible propensity evidence. Reynolds
I

I

prohibits the use of evidence for the purpose of proving that that the accused is predisposed to
committing ie charged offense. Reynolds, 29 M.J. at 155. That is exrtly what the Government
aims to do in this case, by attempting to highlight an uncharged offense in order to prove that
BMC Hinton must be guilty of other offenses. Moreover, the Government offers no specific
evidence for the proposition that BMC intent attempted to "consummate a sexual act with a
child" to even satisfy the first Reynolds factor.
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If the Government were to introduce evidence of an attempt to consummate a sexual act with
a child, it would create a trial-within-a-trial. The Defense would be required to call a number of
witnesses to effectively disprove the notion that BMC Hinton attempted to consummate a sex
act-which he did not do. The risk that the trier-of-fact would rely on uncharged misconduct to
conclude that BMC Hinton committed the charged offenses substantially outweighs any limited
probative value. BMC Hinton's right to a fair trial would be prejudiced and tarnished.

V.

"Evidence that the accused is familiar with and has accessed, on one or more
occasion, the dark web using The Onion Router or TOR internet browser in an
attempt to access additional online gr~up chatting opportunities and view 'hard
core' pornography (described by the accused as group (including incest) sex, threeperson sex acts, public sex acts, and bondage sadomasochism)."
Again, the Government would like to use impermissible propensity evidence with no valid

purpose under M.R.E. 404(b). Notably, not only does the intent to use "hard-core" pornography
not fall under any specific purpose, but it would clearly be to establish that BMC Hinton is
predisposed to commit other charged misconduct, relying on the potential prejudice of the factfinder against legal sex acts which some might find morally objectionable. This objective does
not pass the three-pronged Reynolds test because (1) this evidence does not reasonably support a
finding of a prior wrong; (2) the evidence does not make a fact of consequence more or less
probable; and (3) any probative value is substantially outweighed by the danger of unfair
prejudice to BMC Hinton's trial.

VI.

I

"Evidence that the accused, on divers occasions, communicated sexually explicit
content via online websites (Craiglist, Double List, etc.), online group chat rooms,
and text message. This notice includes evidence that (1) the accused, on one or more
occasion, sent pictures of his own naked torso and genitalia to others; (2) that, on
one or more occasion, he participated in conversation in group chat rooms
discussing sexual acts with children and families; (3) that, on one or more occasion,
the accused communicated with others in a role play environment about fantasies
involving sex with children; and (4) that, on one or more occasion, he has been
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associated with role play discussions where people ask for images of child
pornography to trade."
Once again, the Government aims to use impermissible propensity evidence with no valid
purpose under M.R.E. 404(b). Notably, not only does the intent to use "hard-core" pornography
not fall under any specific purpose, but it would clearly be to establish that BMC Hinton is
predisposed to commit other charged misconduct. The Government aims to manipulate and
appeal to any prejudice that members may have in regards to a specific type of pornography and
an individual's sexual preferences. Thus, this evidence does not pass the third prong of Reynolds
as any probative value of the evidence would be substantially outweighed by the danger of unfair
prejudice.

VII.

"Evidence that the accused is familiar with several terms, acronyms, and
abbreviations associated with personal advertisements for sex. This includes, but is
not limited to, phrases such as
for
for when a person is physically on top, or in the dominant sexual
position;
for a blowjob or oral sex; and
for
Similarly, as stated above, the mere "familiarity" with any terms and any abbreviations that

the Government affiliates with "personal advertisement for sex" is impermissible propensity
evidence. Most importantly, evidence of "familiarity" does not actually fall under an exception
to M.R.E. 404, as it is not in itself an act, a wrong, or a crime in the first place. Instead, the
Government is attempting to take BMC Hinton's familiarity with something sexual in nature,

and ute it as evidence that he is predisposed to committing o,er alleged crimes. Further, the
purpose of introducing this evidence would be to play on members' prejudices against an
individual's private, sexual preferences.

VIII.

"Evidence that the accused was concerned about law enforcement from his online
communications, including his October 2017 response to the
This notice includes evidence
that, in the course of exchanging messages aimed at consummating a sexual act with
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a child, the accused ceased communications when he realized that a photo sent by
undercover law enforcement officers looked 'photoshopped."'

Here, this evidence does not meet any prong under Reynolds. The Government fails the first
and second prongs because there is no relation whatsoever between a concern with law
enforcement in the context of the October 2017 online conversations, and with anything on the
charge sheet. Third, any probative value of this evidence is substantially outweighed by the
danger of unfair prejudice because the Government could only use this evidence to show that
BMC Hinton has a concern about law enforcement within an online chat with whom he believed
to be another consenting adult. This has no bearing on any charges, and could only be used as
impermissible propensity evidence and that he generally possesses a bad character.

EVIDENCE
At this time, the Defense offers the following enclosures:
A. Government Disclosure Under Military Rule of Evidence 404(b)
At this time, the Defense does not intend to call any witnesses in support of this Motion.
RELIEF REQUESTED
Pursuant to Military Rule of Evidence 404(b) and United States v. Reynolds, the Defense
moves that this Court prohibit the introduction of the foregoing evidence by the Government at
trial.

I
I
I
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ORAL ARGUMENT
The Defense requests oral argument on this Motion.

Taylor Sproed
LT, JAGC, USN
Defense Counsel
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UNITED STATES COAST GUARD
EASTERN JUDICIAL CIRCUIT
UNITED STATES

)

GENERAL COURT-MARTIAL

)
v.

WILLIAM L. HINTON
BOATSWAIN'S MATE
CHIEF PETTY OFFICER
U.S. COAST GUARD

1.

)
)
)
)
)

GOVERNMENT RESPONSE TO
DEFENSE MOTION
IN LIMINE TO PRECLUDE ADMISION
OF PRIOR ALLEGED ACTS UNDER
MRE404(B)

)
)

13 March 2020

Nature of Motion. Defense in this case has moved in limine to exclude evidence

noticed by the Government pursuant to M.R.E. 404(b). The Government respectfully
requests that this court deny the Defense's motion in limine.
2.

Burden of Proo£ As the proponent of the evidence, the Government bears the

burden of proof by a preponderance of the evidence. R.C.M. 905.

3.

Summacy of the Facts. From March 2017 until October 2017, BMC Hinton

engaged in a series of communications, via both email and text message, pursuant to a
These communications were with Washington State
Police detectives operating'undercover, but BMC Hinton believed that he was
communicating with

. During these

communications, BMC Hinton and 'the undercover detective discussed engaging in sexual
activities with both children. After many exchanges, plans were made to meet, but BMC
Hinton first made several requests to verify her identify including requesting Facebook,
lnstagram accounts, asking for a skype session and asking for a picture. After he
received a picture, BMC Hinton followed up the exchange with "Ok how about one more
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pie with all of you holding 3 fingers up? So I know you just took it." BMC Hinton
subsequently told the undercover detective, "Your last pie looked photoshopped" and
"Just being careful. Can't be too sure." BMC Hinton did not meet up with the
undercover detective.
On 14 November, CGIS had a number of interactions with BMC Hinton as a
result of a criminal referral from Washington State Police arising out of the above
described communications. First, S/A
Hinton. Subsequently, SIA

and S/A

interviewed BMC

performed a polygraph examination on BMC

Hinton. Finally, BMC Hinton voluntarily gave consent to search his personal cell phone,
his personal laptop, his personal iPad and his government issued cell phone and turned
over his personal devices to CGIS S/A

and S/A

. BMC Hinton

admitted to viewing child pornography, he admitted there was child pornography on his
personal computer, and child pornography was later found on his computer. (Ex. A)
As required by the Trial Management Order, on 21 February 2020, the
Government provided the Defense with a notice of intent to offer evidence under M.R.E.
404(b). (Ex. B)

4.

Discussion. M.R.E. 404 is a rule of relevance and rule of limited admissibility.

M.R.E. 404(b) is a "rule of inclusion," and therefore it does not flatly prohibit
introduction of other acts 1idence, but merely limits the purpose for which this evldence
may be introduced and therefore used by the fact finder. United States v. Diaz, 59 M.J.
79, 93-94 (C.A.A.F. 2003); Huddleston v. United States, 485 U.S. 681, 687 (1988). "The
rule can best be summed up by stating that it is abundantly clear that evidence which is
offered simply to prove that an accused is a bad person is not admissible." United States

2
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v. Reynolds. 29 M.J. 105, 109 (C.M.A. 1989). However, evidence of other crimes,
wrongs, or acts is admissible so long as it is offered for another purpose. such as proof of
motive, opportunity, intent. preparation, plan, knowledge, identity, or absence of mistake
or accident." M.R.E. 404(b). If other acts evidence is offered for such a proper purpose,
"the evidence is subject only to general strictures limiting admissibility such as Rules 402
and 403." Huddleston v. United States, 485 U.S. 681, 688 (1988). Put another way, "the
sole test under Mil.R.Evid. 404(b) is whether the evidence of the misconduct is offered
for some purpose other than to demonstrate the accused's predisposition to crime and
thereby to suggest that the factfinder infer that he is guilty, as charged, because he is
predisposed to commit similar offenses." "It is unnecessary ... that relevant evidence fit
snugly into a pigeon hole provided by Mil.R.Evid. 404(b)." United States v. Castillo, 29
M.J. 145, 150 (C.M.A. 1989) (internal citations omitted).
One commonly permissible basis for logical relevance is that the "other acts" of the
accused are part of the res gestae of the charged offense. and thus, "helpful to place the
identity and intent evidence in context." United States v. Metz, 34 M.J. 349, 351-52
(C.M.A. 1992), citing United States v. Thomas, 11 M.J. 388, 392-93 (CMA 1981). "Res

gestae evidence is vitally important in many trials." Id. "It enables the factfinder to see
I

I

the full picture so that the evidence will not be confusing and prevents gaps in a narrative
of occurrences w1ich might induce unwarranted speculation." Moreover, tdmitting res

gestae evidence promotes just charging decisions and discourages the Government from
"[preferring] more charges in order to avoid lack of continuity in the evidence received."

3
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Other acts evidence can be used to demonstrate the motive of the accused in
committing the uncharged misconduct. See, e.g., United States v. Watkins, 2 1 M.J. 224,
227 (C.M.A. 1986) ("[ e]vidence of motive is relevant. .. to show the doing of an act by a
person as an outlet for that emotion."). This is true despite the fact that motive is
frequently not an essential element required to be proved by the Government.
In analyzing evidence offered under M.R.E. 404(b), the Court of Appeals for the
~

Armed Forces has articulated a three-pat1 test i'ncorporating the standard for conditional
relevance under M.R.E.401 and the M.R.E. 40"3 balancing test. See Unjted States v.
Reynolds, 29 M.J. 105, 109 (1989). Using the so-called Reynolds test, evidence of other
crimes, wrongs, or acts offered under M.R.E. 404(b) is admissible if:
1. The evidence reasonably supports a finding by the court that the accused
committed the prior crimes, wrongs, or acts;
2. The evidence makes a material fact or consequence more or less probable than it
would be without the evidence; and
3. The probative value of the evidence is not substantially outweighed by the danger
of unfair prejudice.
When applying the first prong of the Reynolds test and M.R.E. I 04, "the trial co ut1
neither weighs credibility nor makes a finding that the Government has proved the
conditio~al fact by a preponderance of the evidence." Huddlestoh v. United States, 485
U.S. 681 , 690 ( 1988). Instead, "The court simply exam ines all the evidence in the case
and decides whether the jury could reasonably find the conditional fact. .. by a
preponderance of the evidence." Id. When applying the second prong of Reynolds test,
" the so le test ... is whether the evidence of the misconduct is [relevant] for some purpose

4
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other than to demonstrate the accused's predisposition to crime and thereby to suggest
that the factfinder infer that he is guilty, as charged, because he is predisposed to commit
similar offenses." United States v. Castillo, 29 M.J. 145, 150 (C.M.A. 1989). "It is
unnecessary, however, that relevant evidence fit snugly into a pigeon hole provided by
Mil.R.Evid. 404(b ). " Id. As to the third prong, potential prejudice is often and routinely
cured by the Court's use of a detailed limited-use instruction to ensure that the "other
acts" evidence is not improperly used by the fact-finder. See,~' United States v.
Staton, 69 M.J. 228, 232 (C.A.A.F. 2010).
a. Evidence of any and all obscene visual depictions (images, drawings, cartoons,
sculptures, video, paintings, etc.) of a minor - whether real, animated, computer
generated, or digitally altered to appear as a minor - engaged in sexually explicit
conduct, obtained from search of the accused and his electronic devices. This
evidence may be offered as res gestae of Charge II, Specifications 1 and 2, and
for permitted, non-character purposes, including to demonstrate motive, intent,
knowledge, absence of mistake, or lack of accident.
Under the Reynolds factors analysis, this evidence should be admissible.
Under the first prong of the Reynolds test, SIA

testimony will establish that

obscene depictions of a minor engaged in sexual explicit conduct was found on the
accused's personal laptop. Given that members are instructed that one credible witness is
all that is needed to return a finding of guilt to the charged offense, the testimony by one
I

witness is sufficient to meet the standard laid out in Huddleston that a reasonable jury

could find the fact by a preponderanc~ of the evidence. Huddleston, 485 U.S. at 690.
Since the trial court is specifically instructed to not weigh credibility, SIA

is

more than sufficient to meet this first prong. Id. Additionally, the Government plans to
seek admission of these images at trial.
Second, the noticed acts are relevant for permitted purposes as required under the
second prong of the Reynolds test. The images found on BMC Hinton's computer that
5
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constitute child pornography are res gestae of the charged offense. Additionally, even
images that are obscene, but not child pornography, per se would also be res gestae
because they will give important context of what images BMC Hinton generally
possessed and what he was seeking. The Court of Military Appeals put it well when it
stated:
"[O]bserved from the standpoint of avoiding confusion of the
court members, the admission of [res gestae evidence] can be
justified in terms of preventing a gap in the narrative of
occurrences a gap which might have induced unwarranted
speculation by the members as to what had transpired but had
not been revealed to them."
United States v. Thomas, 11 M.J. 388, 393 (C.M.A. 1981 ).
Here, without the noticed evidence, the members would have a significant gap in the
narrative of this case because the obscene images show the full picture of BMC Hinton~s
conduct.

Additionally, these images are probative to his motive and intent for both

Charge II and Charge III as well as establishing his knowledge, the absence of mistake
and the lack of accident.
Finally, while these images are certainly prejudicial, they are highly probative. For
exclusion under the third Reynolds prong, the probative value of the evidence must be
substantially outweighed by the danger of unfair prejudice. When considering evidence
under M.R.E. 403, essentially the third prong of Reynolds, a Court considers the factors
as outlined in United States

t

Berry, 61 M.J. 91, 95 (C.A.A.F. 2005 (Citing United ~tates

v. Wright, 53 M.J. 476 (C.A.A.F. 2000):

In conducting the M.R.E. 403 balancing test, the military judge should consider the
following factors: (1) the strength of the proof of the prior act; (2) the probative
weight of the evidence; (3) the potential to present less prejudicial evidence; (4) the
possible distraction of the fact finder (5) the time needed to prove the prior conduct;
(6) the temporal proximity of the prior event; (7) the frequency of the acts; (8) the

6
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presence of any intervening circumstances; (9) and the relationship between the
parties.
Here in a particular, two of the Berry factors strongly favor admission: strength of the
evidence and probative value. BMC Hinton admitted that he bad chi ld pornography on
his perso nal computer and only he had access to his personal com puter. then these images
were found on his computer; therefore the strength of proof is very strong and is highly
probative as it goes to both corroborating hi s admi ssions and proving the charged
conduct.
b. Evidence that the accused viewed " approximately 20-30 images" of naked
children which he believed were pre-teen to teenage. This evidence may be
offered for as res gestae of Charge I and Charge II, Specifications I and 2, and for
permitted, non-character purposes, including to demonstrate knowledge, intent,
opportunity, absent of mistake, or lack of accident.
For similar reasons as stated above, BMC Hinton' s admissions that he viewed 20-30
images of naked children should be admissible as these admissions are res gestae of the
charged misconduct, and further, may be used for non-character purposes, including to
demonstrate knowledge, intent, opportunity, absent of mistake and lack of accident. The
Defense has argued that BMC Hinton has over 150,000 images on his computer, and of
that the Government has provided notice of approximately 300 images that obscene
depictions of minors engaged in sexually explicit conduct. While BMC Hinton's
admissions that he viewed 20-30 images of naked children is highly prejudicial, those
admissions are eve~ more probative than they are prejudicial. His admissiot directly
refute the argument that he accidentally downloaded child pornography in the course of
legal adult pornographic browsing and establishes that he has the knowledge of what
child pornography is and where to find it, that he intended to view and possess child

7
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pornography, and that he had the opportunity via privacy and his own computer to view
child pornography.

c. Evidence that the accused believed that there could possibly be 100 images of
child pornography on his computer. This evidence may be offered for as res
gestae of Charge I and Charge II, Specifications 1 and 2, and for permitted, noncharacter pumoses, including to demonstrate knowledge, intent. opportunity,
absent of mistake, or lack of accident.
For the reasons stated above, BMC Hinton's admissions that he believed there
could be 100 images of child pornography is admissible as it is res gestae of the charged
conduct and also admissible under the Reynolds factors. Again, his admission directly
refute the argument that he accidentally downloaded child pornography in the course of
legal adult pornographic browsing and establishes that he has the knowledge of what
child pornography is and where to find it, that he intended to possess child pornography,
and that he had the opportunity via privacy and his own computer to view child
pornography.

d. Evidence of the accused's attempt to consummate a sexual act with a child by
responding to the
on
or about March 2017 offering sex with underage children.

This notice includes, but is not limited to, any and all
subsequent communications, messages, images, and videos exchanged between
the accused and undercover a ents in res onse to the adve ·sement. This
evi ence ma be offered as res estae of Char e III and fo ermitted noncharacter pumoses, including to demonstrate motive, intent, absence of mistake,
or lack of accident.
Primarily, this evidence is res gestae as it is nearly impossible to separate BMC
Hinton's words, which are charged misconduct, and the logical inferences that his words
illustrated a desire to consummate a se~ act with a child. BMC Hinton's attempt to

8
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consummate a sexual act with a child will be established by testimony of Detective
of the Washington State Police. Additionally, BMC Hinton's own words via text and
email further meet the requirements of the first prong of the Reynold's test to reasonably
support a finding that the accused committed the prior acts. With regards to the second
prong, this conduct is relevant for several admissible purposes including motive, intent,
absence of mistake and lack of accident.

Finally, this evidence is as discussed above prejudicial, but the prejudice is far
outweighed by the probative value. Being permitted to present evidence on BMC
Hinton's motive will refute the Defense's argument that this was all just a "fantasy."
Under the ~ factors, this evidence will not take additional time or distract the fact
finder, and no other evidence can substitute for BMC Hinton's own words.

e. Evidence of the accused's attempt to consummate a sexual act with a child by
responding to the
" on or about October 2017 offering sex with underage children.

This notice includes, but is not limited to, any and all subsequent
communications, messages, and images between the accused and undercover
agents in response to the advertisement, as well as any and all communications
via text messages between the aforementioned parties stemming from the
accused's original response to this advertisement. This evidence may be offered
as res gestae of Charge III, and for permitted, non-character pumoses, including
to demonstrate motive intent know led e absence of mistake or lack of accident.
Here, the evidence and argument is substantially similar to as addressed in
paragraph 4.d. above.

f.

Evidence that the accused is familiar with and has accessed, on one or more
occasion, the dark web using The Onion Router or TOR internet browser in an
attempt to access additional online group chatting opportunities and view "hard
core" pornography {described by the accused as group {including incest) sex,

9
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three-person sex acts, public sex acts, and bondage sadomasochism). This
evidence may be offered for permitted, non-character purposes, including to
demonstrate knowledge, intent, opportunity, or lack of accident.
As addressed more fully above, the Defense will likely argue that because the images
that constitute the child pornography are such a small percentage of all images on the
accused's computer, that he did not intentionally download child pornography. However,
BMC Hinton's familiarity with The Onion Router or TOR internet browser and his
admissions that he attempted to use it to access additional online group chatting
opportunities and view "hard core" pornography refute that argument. BMC Hinton's
sophistication with computers, technology, and online communities in the "dark web"
will demonstrate his knowledge, opportunity and lack of mistake.

g. Evidence that the accused, on divers occasions, communicated sexually explicit
content via online websites (Craigslist, Double List, etc.), online group chat
rooms, and text message. This notice includes evidence that (1) the accused, on
one or more occasion, sent pictures of his own naked torso and genitalia to others;
(2) that, on one or more occasion, he participated in conversation in group chat
rooms discussing sexual acts with children and families; (3) that, on one or more
occasion, the accused communicated with others in a role play environment about
fantasies involving sex with children; and (4) that, on one or more occasion, he
has been associated with role play discussions where people ask for images of
child pornography to trade. This evidence may be offered as res gestae of Charges
II and III, and for permitted, non-character pumoses, including to demonstrate
motive, intent, opportunity, absence of mistake, or lack of accident.
I

This evidence is admissible under the arguments discussed above in Paragraph 4.d.
above.

h. Evidence that the accused is familiar with several terms, acronyms, and
abbreviations associated with personal advertisements for sex. This includes, but
is not limited to. phrases such as
for
;
" for when a person is physically on top, or in the dominant sexual
for a blowiob or oral sex; and
for
This evidence
position;
may be offered as res gestae of Charge III, and for permitted, non-character
pumoses, including to demonstrate knowledge, intent, absent of mistake, or lack
of accident.

10
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This evidence is res gestae of Charge III as BMC Hinton's own words give
context to this knowledge. As more fully discussed in Paragraph 4.f above, this evidence
further establishes BMC Hinton's knowledge and sophistication, which counters the
Defense argument regarding mistake or accident.

1.

Evidence that the accused was concerned about law enforcement oversight from
his online communications, including his October 2017 response to the
This notice includes
evidence that in the course of exchanging messages aimed at consummating a
sexual act with a child, the accused ceased communications when he realized that
a photo sent bv undercover law enforcement officers looked "photoshopped."
This evidence may be offered as res gestae of Charge IIL and for permitted. noncharacter purposes, including to demonstrate consciousness of guilt, knowledge,
or intent.
Similarly, to the arguments made about other evidence above, this evidence is res

gestae of Charge III and passes the Reynolds test. Uniquely, BMC Hinton's words with
regards to the proof of li fe requests and his explicit acknowledgment that he needed to be
"careful" reveals not just knowledge and intent but most importantly consciousness of
guilt. BMC Hinton knew his conduct was wrong. He knew that undercover agents posed
as interested parties on line. Most importantly, his words demonstrate a knowledge and
intention to avo id detection by law enforcement for conduct he knew as illegal. BMC
Hinton' s own words are highly probative and no other evidence could substitute.
8.

Conclusion. The Govermnent has already provided a bill of particulars that meets

the requirements of R.C.M. 906(b)(6). This Court siould deny the Defenses' motion.

9.

Evidence:
A. M.R.E. 404(b) Notice, US v. BMC Hinton, USCG 21 Feb 2020

B. Excerpts of CG IS R01

11
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10.

Relief Requested. The Government respectfully requests that the Court deny the

Defense's motion in limine to exclude the evidence detailed the Government's M.R.E.
404(b) notice.

11. Argument. Government respectfully requests oral argument.
CURRAN.KRISTEN. ~i=~::~,m.124
ANN.
, 202 o.o3.131s:47'49·oroo·

Kristen A. Curran
LCDR, USCG
Trial Counsel
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I hereby certify that an electronic copy of the foregoing was served on Defense C::ounsel
and this 13th day of March 2020.

CURRAN.KRISTEN. ~j:!'~.:~~NN.124
ANN.
:te:2020.03.1315:48:10-0TOO'

LC::D Il K. J\. C::urran
'I'rial C::ounsel
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UNITED STATES COAST GUARD TRIAL JUDICIARY
GENERAL COURT-MARTIAL

UNITED STATES
DEFENSE MOTION TO DISMISS
CHARGE III

v.
WILLIAM L. HINTON
BMC/E-7
U.S. COAST GUARD

March 6, 2020

MOTION

Pursuant to R.C.M. 905, the Defense moves for appropriate relief in the form of dismissal
of Charge III and the sole specification thereunder. As the moving party, the Defense bears the
burden of proof by a preponderance of the evidence with regard to each factual issue necessary for
resolution in this matter. R.C.M. 905(c).

FACTS
A. In the specification of Charge III, the Government alleges that BMC Hinton communicated
in writing indecent language, specifically that he wanted to commit sexual acts with
children.
B. There are1 several e-mails from March 2017, where BMC Hinton is alleged to have

1

communicated in rivate with an undercover law enforcement agent, who he believed to

I

be an adult womad. (Encl. A)

C. There are several text messages from October 2017, where BMC Hinton is alleged to have
communicated in private with an undercover law enforcement agent, who he believed to
be an adult woman. (Encl. B)
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The First Amendment provides that "Congress shall make no law ... abridging the freedom
of speech." U.S. Const. amend. I. While obscenity is a category of speech that is not protected by
the First Amendment, it is unconstitutional to criminalize the private possession of obscene matter.
Stanley v. Georgia, 394 U.S. 557, 566. In the military, "indecent" is synonymous with obscene.
United States v. Moore, 38 M.J. 490, 492 (C.A.A.F. 1994).

The Court in United States v. Meakin disagreed with the appellant's argument that having
a sexually explicit chat online is analogous to having a private discussion within the seclusion of
his home. 78 M.J. 396, 402 (C.A.A.F. 2019). The Meakin court justified its decision on the fact
that when the appellant sent messages on chatrooms, instant messengers, and e-mails, "the
obscenity was both transported and distributed via the internet." Id. Specifically, this part of the
opinion is based on two cases unrelated to obscenity and indecent language: United States v.
Pierce, 70 M.J. 391 (C.A.A.F. 201 l)(while this case briefly mentions "indecent language," the

holding pertains to "interstate commerce" in the context of 18 U.S.C. § 2422(b) using "any facility
or means of interstate . . . commerce" to knowingly entice a minor); and United States v.
Kammersell, 196 F.3d 1137 (10th Cir. 1999)(discussing a federal statute criminalizing

communicating a threat across state lines).
I

The Government "cannot constitutionally premise legislation on the desirability of
controlling a perton's private thoughts." Stanley, 394 U.S. at 557. Fu1r, the Court in Reno v.
ACLU discussed the danger of actually criminalizing indecent messages. 521 U.S. 844,869. First,

there is a difference between "turning on a radio and being taken by surprise by an indecent
message," and intentionally engaging in an explicit, private conversation. Id. Second, the
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Government cannot criminalize speech in an overbroad and vague manner; instead, the law must
be narrowly tailored. Id.

ARGUMENT
a. BMC Hinton's consensual, private conversations that took place over one text message
thread with one individual, and over one e-mail thread with one individual can be factually
distinguished from the appellant in Meakin.
The appellant in Meakin had at least 18 online identities and followed a "pattern" of describing
"in great and graphic detail the sexual abuse of minors, as well as suggestions that the unknown
users engage in the sexual abuse of their minor children." Meakin, 78 M.J. at 399. Further, the
appellant's conversations clearly "culminated in an agreement to meet in person," with specific
logistical plans made to meet in another city at a particular motel, and to purchase airplane tickets.
The appellant's electronic devices "yielded a lengthy record of internet messages" with explicit,
vivid messages of this nature. Id.
In this case, BMC Hinton declared in the October 2017 text thread that he had a "fantasy."
Most of BMC Hinton's responses are short questions, and do not contain graphic or vivid details.
Both the text thread and the e-mail thread are relatively short and no plans are made to meet up.
Thus BMC Hinton's communications are importantly different from Meakin because of the
absence of graphic and vivid descriptions, the short duration, and the lack of concrete plans to act
I

I

on anything. Notably, BMC Hinton stated up front that this is a "fantasy." Therefore, this is not

the kindlof obscene and pervasive speech featured in Meakin.
b. The Meakin Court erroneously relied on "interstate commerce" case law, not actually
related to "indecent language."
The Court in Meakin cites to two cases that hinge on "interstate commerce" and the internet,
but that do not discuss obscenity or indecent language. This is problematic because "interstate
commerce" is not an element of Article 134 Indecent Language and because it does not actually

3 of 16

address the constitutional right that an individual has to discuss sexual fantasies. The Supreme
Court has on mu~tiple occasions explicitly highlighted examples of potentially disturbing topics of
protected discussion or expression, such as "prison rape," and "killing, maiming, dismembering,
or sexually assaulting an image of a human being." ACLU v. Reno, 521 U.S. at 871; Brown v.

Entm 't Merchs. Ass 'n, 564 U.S. 786, 809. While there may be narrow ways to tailor the time and
place for indecent expression, a blanket prohibition, especially when there are important interests
in protecting speech in the confines of the home and within the privacy of a message sent between
two adults.

EVIDENCE
At this time, the Defense offers the following enclosures:
A. E-mails from March 201 7 (Bates 000044-000049)
B. Texts from October 2017 (Bates 000149-000154)
At this time, the Defense does not intend to call any witnesses in support of this Motion.

RELIEF REQUESTED
The Defense requests that the Government dismiss and withdraw Charge III.

ORAL ARGUMENT
The Defense requests oral argument on this Motion.
I

Taylor Jproed
LT, JAGC, USN
Defense Counsel
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UNITED STATES COAST GUARD TRIAL JUDICIARY
GENERAL COURT-MARTIAL
UNITED STATES
GOVERNMENT RESPONSE TO
DEFENSE MOTION TO DISMISS
CHARGEill

v.

WILLIAM L. HINTON
BMC/E-7
U.S. COAST GUARD

March 13, 2020

Commander, U.S. Coast Guard District Eleven, referred this case to General CourtMartial via Convening Order No. 01-19 dated 10 January 2020.

NATURE OF MOTION
The Government flies this response and opposition to the Defense's Motion to Dismiss
Charge III and asks that this Court deny the motion.

STANDARD OF PROOF
As the moving party, the burden of persuasion on any factual issue is on the defense.
Rule for Courts-Martial (R.C.M.) 905(c)(2). The burden of proof for any contested factual issues
is a preponderance of the evidence. R.C.M. 905(c)(l).

STATEMENT OF FACTS
1. In October 2017, U.S. Coast Guard Investigative Service (hereafter: "CGIS,,) began
investigating BMC William Hinton for communications stemming from his response to
Washington State
Patrol Missing and Exploited Children Task Force notified CGIS that the accused
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responded to their advertisements via

cellular

telephone text messaging.
2. Subsequent communications between Washington State Patrol and CGIS led Washington
State Patrol to relinquish control of the investigation to CGIS. Washington State Patrol
provided CGIS with a report of investigation, as well as chat logs and other supporting
documentation.
3. On 27 January 2020, the United States Coast Guard referred charges against the accused
alleging violations of Article 107 (False Official Statement); Article 134 (Child
Pornography) and Article 134 (Indecent Language).

LEGAL BACKGROUND
Although the First Amendment is written in absolute language, that Congress shall make
"no law abridging the freedom of speech," the Supreme Court has never accepted the view that
the First Amendment prohibits all government regulation of expression. U.S. Const. amend. I.
Line drawing is inevitable as to what speech will be protected under the First Amendment
and what can be proscribed or limited. One such area is obscenity. In Roth v. United States, 354
U.S. 476 (1957), the Supreme Court held that obscenity is a category of speech unprotected by the
First Amendment. The Court defined obscenity in United States v. Miller, 413 U.S. 15 (1973),
which remains the test applied today to determine whether material is obscene. Here the Court
illustrated some basic guidelines, that (1) the material must appeal to a prurient interest and (2)
that it is be decided by a contemporary community standard. Id
Second, the Court has held that child pornography is not protected by the First Amendment,
even if it does not fit within the definition of obscenity. New York v. Ferber, 45 8 U.S. 74 7 ( 1982);

see also Ashcroft v. Free Speech Coalition, 535 U.S. 234 (2002); United States v. Williams, 553
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U.S. 285 (2008). Finally, the Court has indicated that it has more latitude to regulate sexually
oriented speech, even if it is not obscenity or child pornography that is unprotected by the First
Amendment. This speech is deemed to be "speech of low value," and thus the government has
greater freedom to regulate such expression. See Young v. American Mini Theatres, Inc., 427 U.S.
50 (1976); see also City ofErie v. PAP 's A.M, 529 U.S. 277 (2000).
In keeping with these principles, the President in the Manual for Courts-Martial identifies
the use of "indecent language" as such a disorder in violation of Article 134. He denotes its
elements as follows: (1) that the accused orally or in writing communicated to another person
certain language; (2) that such language was indecent; and (3) that, under the circumstances, the
conduct of the accused was to the prejudice of good order and discipline in the armed forces or
was of a nature to bring discredit upon the armed forces. Para. 89, Part IV, Manual for CourtsMartial, United States (2016 ed.). Here, the term "indecent" is synonymous with "obscene," and
such language is not afforded constitutional protection. United States v. French, 31 M.J. 57, 59
(C.M.A. 1990); United States v. Moore, 38 M.J. 490 (C.M.A. 1994). His explanation of the offense
further provides that "indecent" language is that "which is grossly offensive to modesty, decency,
or propriety, or shocks the moral sense, because of its vulgar, filthy, or disgusting nature, or its
tendency to incite lustful thought. Language is indecent if it tends reasonably to corrupt morals or
incite libidinous thoughts. The language must violate community standards." Para. 89(c), Part N,

M.C.M.
More specifically, C.A.A.F. notes in French that the sufficiency of a specification to allege
communication of indecent or obscene language does not require that the words allegedly uttered
by the accused be indecent or obscene per se, for even "chaste words may be made the medium of
expressing obscene thought." 31 M.J. at 59-60.
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In assessing whether language is framed adequately in a specification, the court looks at a
number of factors, including "fluctuating community standards ... , the personal relationship
existing between a given speaker and his auditor, ... and the probable effect of the communication"
as deduced from the four comers of the specification." 31 M.J. at 60. Put differently, the
surrounding circumstances and context of the language matters. See United States v. Green, 68
MJ. 266, 270. In United States v. Brinson, 49 M.J. 360 (C.A.A.F. 1990), C.A.A.F. rejected an
argument that the language pleaded was not indecent per se and explained that the test is whether
"the particular language is calculated to corrupt morals or excite libidinous thoughts." Id at 364.
The word "calculated" is generally understood to mean "intended" or "planned" to bring about a
certain result. Id The court explained that a "determination whether language was intended to
corrupt morals or excite libidinous thoughts cannot be made in isolation from other evidence in
the record." Id Instead, the entire record of trial must be examined to determine the precise
circumstances under which the charged language was communicated. Id.
As an example ofthese principles, in United States v. Green, 68 M.J. 266 (C.A.A.F. 2010),
C.A.A.F. addressed whether the accused's utterance of "mmmm-mmmm-mmmm" was legally
sufficient to support the charge of indecent language. Explaining first that "ordinary definitions
suffice" to define the term "language," the court impressed that any organized means of conveying
or communicating ideas, esp. by human speech, written characters, or sign language," could
support an indecent language charge. Id at 269. Here, "mmmm-mmmm-mmmm" met the
definition of language. Next, the court evaluated whether "mmmm-mmmm-mmmm" could be
considered by a fact-finder as indecent based on the context of the communication, and affirmed
the lower court's decision that it did. 68 M.J. at 270.
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Finally, more recently, in United States v. Meakin, 78 M.J. 396 (C.A.A.F. 2019), C.A.A.F.
rejected the argument that obscenity, transmitted from the accused's home computer to anonymous
third-parties via online instant messages and emails, is analogous to having a private discussion
within the seclusion of his home. In Stanley v. Georgia, 394 U.S. 557 (1969) and Lawrence v.

Texas, 539 U.S. 558 (2003), the Court asserted that the "First and Fourteenth Amendments
prohibits making mere private possession of obscene material a crime" and emphasized that the
right to engage in sexual conduct and expression within the privacy of one's home is fundamental.
However, the Court in Stanley made clear that "Roth and the cases following that decision" were
not impaired by its holding. 394 U.S. at 568. As explained by the Stanley Court, the "States retain
broad power to regulate obscenity; that power simply does not extend to the privacy of one's
home." Id In Meakin, the C.A.A.F. court differentiated the facts in Stanley and held that the
"Appellant's written communications in the online group chat and emails were distributed outside
the privacy of his home or private space, and thus fell outside the "zone of privacy" that Stanley
protects. 78 M.J. at 400, 402.

ANALYSIS
The Government files this response and opposition to the Defense's Motion to Dismiss
Charge III and asks that this Court deny the motion.

I.

Charge III is properly alleged; contrary to the Defense's argument, significant
case law and precedent support charging the accused's written communications,
between on or about March 2017, to a person, certain indecent language: that he
wanted to commit sexual acts with children.
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The Defense Claim

In support of its motion, the Defense argues two points: ( 1) that the accused's consensual,
private conversation that took place over text message and email can be factually distinguished
from the Appellant in Meakin; and (2) that the Meakin Court erroneously relied on "interstate
commerce" case law, not case law related to "indecent language." As a result of this, the Defense
complains that ''this is not the kind of obscene and pervasive speech featured in Meakin" and that
because Meakin was based on "interstate commerce" analysis (and there is no reference to
interstate commerce in Article 134), it fails to address the constitutional right that an individual
has to discuss sexual fantasies.
There are several flaws to the Defense's argument. First, the Defense misstates the facts
in Meakin and misapplies them as it relates to the present case. Second, Meakin' s discussion of
interstate commerce is irrelevant. Obscenity remains a category of unprotected speech and case
precedent supports Article 134 (Indecent Language) as a valid punitive article under the Uniform
Code of Military Justice. Meakin is not the only controlling case relating to indecent language in
the military. There are several more apropos cases that directly address the inner and outer limits
of this punitive article.

Obscenity
The Supreme Court has held time and again that obscenity is a category of speech
unprotected by the First Amendment. Roth, 354 U.S. 476 (1957). Similarly, the Court has held
that child pornography is not protected by the First Amendment, even if it does not fit within· the
definition of obscenity. New Yorkv. Ferber, 458 U.S. 747 (1982). The Court has also afforded
the government more latitude to regulate sexually oriented speech, even if it is not obscenity or
child pornography that is unprotected by the First Amendment. This speech is deemed to be
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"speech of low value," and thus the government has greater freedom to regulate such expression.
See Young v. American Mini Theatres, Inc., 427 U.S. 50 (1976); see also City of Erie v. PAP's

A.M, 529 U.S. 277 (2000).
Article 134 of the Uniform Code of Military Justice recognizes the case law precedent,
that obscenity is not a category of protected speech, and criminalizes language that is "indecent."
In the military context, the term " indecent" is synonymous with "obscene," and such language is
not afforded constitutional protection. United States v. French, 31 M.J. 57, 59 (C.M.A. 1990);

United States v. Moore, 38 M.J. 490 (C.M.A. 1994).
Due to the nature of the communications between the accused and undercover agents,
Charge III is properly alleged as indecent language and there is probable cause to support the
charge. "Probable cause requires more than bare suspicion, but something less than a
preponderance of the evidence." United States v. Darnall, 76 M.J. 326 (C.A.A.F. 2017).
"Probab le cause is a flexible, commonsense standard." United States v. Eppes, 77 M.J. 339
(C.A.A.F. 2018) (quoting United States v. Bethea, 61 M .J. 184, 187 (C.A.A.F. 2005)). " It is not
a technical standard, but rather is based on the factual and practical conside rations of everyday
life on which reasonable (persons], not legal technicians, act." Id. (quoting United States v.

Leedy, 65 M.J. 208, 213 (C.A.A.F. 2007). Probable cause determinations made by "neutral and
detached" authorities are "entitled to substantial deference." Id. It is important to note here that
the Defense does not argue that there is insufficient probable cause to support this charge.
Instead, its motion attempts to argue the merits - a decision that is best left for the fact finder by solely comparing the facts of this case to Meakin.
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Meakin
In United States v. Meakin, the court rejected the argument that obscenity, transmitted
from the accused 's home computer to anonymous third-parties via online instant messages and
emails, is analogous to having a private discussion within the seclusion of his home. Central to
its holding, C.A.A.F. differentiated the facts in Stanley and held that the "Appellant's written
communications in the on line group chat and emails were distributed outside the privacy of his
home or private space, and thus fell outside the "zone of privacy" that Stanley protects. 78 M.J.
at 400, 402.
Contrary to the claims made by the Defense in its motion, the facts of M eakin and the
facts of this case are more similar than different and would support a similar finding that BMC
Hinton' s obscene communications were distributed outside of the "zone of privacy" afforded in
Stanley, due to his use of Craiglist Communicator, email and text messaging services to
communicate such thoughts.
In Meakin, the Appellant is Lieutenant Colonel in the United States Air Force accused of
transmitting obscenity over the internet by describing and encouraging the sexual exploitation
and sexual abuse ofchildren. 78 M.J. 396. As a result, the Government charged seventeen
specifications of conduct unbecoming an officer and a gentlemen. This contrasts to the present
case, where indecent language is the guiding punitive article. Id.
Using a pseudonym "John Jones," the Appellant in Meakin engaged in a series of on line
conversations where he described in detail the abuse, molestation and rape of children with
individuals through email, chat rooms, and instant messaging. Id. at 398. At no time did
Appellant provide his actual name or reveal his position as an officer in the military. Id. Similar
to Hinton, he sent all emails and messages from his private, off-base home, using a pseudonym.
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Resembling the facts in Hinton, one of Appellant's on line "fri ends" was an undercover
detective working in an Internet Child Exploitation Unit who posed as a father offering his minor
daughter for sexual explo itation. Id. at 398. As in Hinton, where the accused offers that he is
in an effort to set up a time to meet in person,
the series of internet correspondence between the undercover and the Appellant culminated in an
agreement to meet in person. However, the Appellant ultimately backed out and terminated the
conversation. The Appellant in Meakin stated "Hey man, I'm not going to come. I' m all talk
man. I could never do what I've been saying. Just like to talk." This is eerily similar to the
excuse used by BMC Hinton when questioned by CGIS regarding the conversations captured by
Washington State Patrol undercover agents. There, BMC Hinton stated that he liked the
"fantasy" aspect and
Though the Defense Counsel in its motion downplays the accused 's communications as
mere "fantasy" and distinguishes the "great and graphic details" in Meakin, case law states that
the subjective intent of the accused is irrelevant to a determination whether language is indecent.
Indeed, the surrounding circumstances and context of the language matters most. In United

States v. Brinson, 49 M.J. 360 (C.A.A.F. 1990), C.A.A.F. rejected an argument that the language
pleaded was not indecent per se and explained that the test is whether "the particula r language is

calculated to corrupt morals or excite libidinous thoughts." Id. at 364. The word "ca lculated" is
generally understood to mean "intended" or " pl anned" to bring about a certain resul t. Id The
court explained that a "determination whether language was intended to corrupt morals or excite
libidinous thoughts cannot be made in isolation from other evidence in the record." Id. Instead,
the entire record of trial must be examined to determine the prec ise circum stances under which
the charged language was communicated. Id. Here, it is imperative to look at what type of
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advertisements BMC Hinton was responding to, and realize that whether or not BMC Hinton
intended his words as a "fantasy" or not, the language remains as is. As explained in Brinson, the
correct analysis is whether ''the particular language is calculated to corrupt morals or excite
libidinous thoughts." 49 M.J. 360.

For instance, the first advertisement reads:

BMC Hinton's response: "I would love to meet with you two. I am

I am into

almost anything. Please email me with pies and details."

Following this, the accused sends an image of himself showing his erect penis. A series
of communications between BMC Hinton and the undercover follows.

Subsequently, in October 2017, BMC Hinton responds to a second advertisement.
The second advertisement reads:

In response, BMC Hinton replies "young is my fav im interested email me back please".
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Though the Defense argues in its motion that "BMC Hinton' s communications are
importantly different from Meakin because of the absence of graphic and vivid descriptions, the
short duration, and the lack of concrete plans to act on anything," it is important that the Court
recognize the breadth of indecent language jurisprudence and not rest its decision solely by
comparing the facts of one case to another. The Government asks that the court apply the proper
legal tests as applied from case law. For instance, as C.A.A.F . notes in French, the sufficiency of
a specification to allege communication of indecent or obscene language does not require that the
words allegedly uttered by the accused be indecent or obscene per se, for even "chaste words may
be made the medium of expressing obscene thought." 31 M.J. at 59-60. This stands in contrast to
the Defense Counsel's motion arguing that a lack of "graphic and vivid descriptions" is somehow
a single point of failure.
Similarly, contrary to the Defense's point, the duration of the indecent language is not a
relevant and controlling inquiry for assessment of indecent language. In United States v. Green,
68 M.J . 266 (C.A.A.F. 2010), C.A.A.F. addressed whether the accused's brief utterance of
"mmmm-mmmm-mmmm" was legally sufficient to support the charge of indecent language and
found it so. It also applied the test set forth in Brinson and considered the context of the
communication. The Government asks that the Court do the same here. In doing so, it asks that
you find dismissal and withdrawal of Charge Ill unwarranted.

CONCLUSION
Charge III is properly alleged; contrary to the Defense's argument, significant case law
and precedent support charging the accused 's written communications, between on or about
March 2017, to a person, certain indecent language: that he wanted to commit sexual acts with
children. Dismissal of Charge Ill is unwarranted.
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EXHIBITS
The Government requests that the Court consider the following evidence in support of
this motion:

052]

REQUESTED ACTION AND ORAL ARGUMENT
The Government respectfully requests an order denying the Defense motion to dismiss.
The Government submits that there are no defects in this case. However, should this Court
disagree, the Government respectfully requests a continuance to cure the defect.
The Government respectfully requests oral argument.

Respectfully Submitted,
MURRAY.ALLISON.

~~~~1~-:0~BLAIR.1

BLAIR.

~:;,2020.03.1219:15:07.0TOO'

AB.MURRAY
Lieutenant, USCG
Assistant Trial Counsel
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CERTIFICATE OF SERVICE
I hereby certify that a copy of the above document was served electronically on the
below-listed individuals on 13 March 2020.

CDR Paul Casey
Military Judge
LT Taylor Sproed, USN, JAGC
Detailed Defense Counsel

LT Jordi Torres, USN, JAGC
Detailed Defense Counsel
MURRAY ALLI
•
SON.BLAIR

Dig itallysignedby
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A. B. MURRAY,
Lieutenant, USCG
Assistant Trial Counsel

GOV RESP TO DEF MOTION TO DISMISS CHARGE 111
Page 13 of 31

APPELLATE EXHIBIT j~
PAGE ~
OF
PAGE (S)

JL

UNITED STATES COAST GUARD TRIAL JUDICIARY
GENERAL COURT-MARTIAL
UNITED STATES
DEFENSE OMNIBUS MOTION
TO COMPEL DISCOVERY

v.
WILLIAM L. HINTON
BMC/E-7
U.S. COAST GUARD

March 6, 2020

MOTION

Pursuant to Article 46, Uniform Code of Military Justice [U.C.MJ.], 10 U.S.C. §846, and
Rule for Courts-Martial [R.C.M.] 701{a)(2)(A), the defense moves this Court to compel
disclosure of the items detailed below.
BURDEN

The Defense, as the moving party, bears the burden of persuasion and the burden of proof
on any factual issue the resolution of which is necessary to decide the motion by a preponderance
of the evidence. R.C.M. 905{c).
FACTS

1. On February 7, 2020, the Defense requested disclosure from Trial Counsel of the following
items:
"Any agency or law enforcement documents and da~ made in connection with this
case, including all attachments. This request include all fonns and documents,
including witness reliability forms, data sheets, and her relevant documents. This
request incudes, but is not limited to, the following relevant documentation:
i. Interview logs;
ii. Interview records;

1
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iii. Source dossier and fonns related to any Confidential Informants or
undercover agents;
iv. Infonnants' and undercover agents' notes;
v. Any documents related to searches and seizures;
vi. Internal communications, emails, or other documents used to brief, respond to,
and/or request investigative activities related to this case. This request
specifically includes any communication between law enforcement and a
member of the Accused's command, the convening authority, the staffjudge
advocate, or any officer directing the investigation;
vii. All records reflecdng the chain of custody of any evidence seized and/or
tested, response to all requests made; and
viii. All personal or business notes, memoranda, and other writings prepared by
investigators in the case that are not furnished pursuant to any other provisions
of this request." [Enclosure A, para. I .c(2).]
b. "The names of all government investigators who have participated, or are presently
participating, in the investigation of this case, as well as their accreditation and any
previous law-enforcement or investigative jobs held, and a statement as to their length
of service in such jobs." (Enclosure A, para. 1.c(3).]
c. "The names, locations, and telephone numbers of all individuals interviewed in this
case or otherwise used in developing the case against the Accused." [Enclosure A,
para. I .d.( I)]
d. "Evidence affecting the credibility of any potential government witness. This includes
infonnation known to the government, agents thereof, and closely-aligned civilian
authorities or entities, concerning immunity grants, prior convictions, and evidence or
other character, conduct or bias bearing on a witness' credibility, including any letters
of reprimand, letters of caution, rec.ords of formal or infonnal counseling, evidence of
Article 15, UCMJ actions, criminal' investigations, or adverse administrative actions."
[Enclosures A, para. 1.d.(4).]
e. "Any other evidence .from unit personnel fil~s demonstrating any disciplinary actions
against a potential government witness." [Ehclosures A, para. 1.d.(5).]
f. "Notice of the government's intention to employ an expert witness or consultant and
the name, contact infonnation, and resume for the intended expert witness or
consultant." [Enc_losures A, para. 1.d.(10).]
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g. "All personnel records for law enforcement and military witnesses for evidence of
adverse performance, bias, or any evidence that would constitute grounds for
impeachment." [Enclosures A, para. 1.d.( 11 ).]
h. "A complete accounting of all images (with corresponding file names and all
identifying infonnation) transferred to
, to include the location of
these files and where they were recovered by the investigating agents." [[Enclosures
A, para. l.(h)(l).]
,. "A complete accounting of any images (with corresponding file names and all
identifying information) the Government intends to offer as evidence of child
pornography, to include the location of these files and where they were recovered by
investigating agents." [[Enclosures A, para. l .h.(3).]
2. Trial Counsel responded to the Defense requests detailed above as follows:
a. With respect "agency or law enforcement data": "This request exceeds the scope of
[R.C.M 70 I and Article 46] and is therefore denied absent a particularized showing of
relevance and materiality." [Enclosure 8. para. l .c.ii.]
b. With respect to the professional data of government investigators: "This request
exceeds the scope of [R.C.M 70 I and Article 46] and is therefore denied absent a
particularized showing of relevance and materiality." [Enclosure 8. para. l .c.iii.]
c. With respect to the names and contact information for "all individual interviewed in
this case or otherwise used in developing the case against the Accused": ""This
request exceeds the scope of [R.C.M 70 I and Article 46] and is therefore denied
absent a particularized showing of relevance and materiality." [Enclosure B. para.
l .d.i.]
d. With respect to "evidence affecting the credibility of any potential government
witness": "This request exceeds the scope of [R.C.M 701 and Article 46] and is
therefore denied absent a particularized showing of relevance and materiality."
[Enclosure B. para. l .d.iv.]
I

e. With respect to other disciplinary evidence from unit personnel files: "This request
exceeds the scope of [R.C.M 70 I ard Article 46] and is therefore denied absent a
particularized showing of relevancj and materiality." [Enclosure B. para. l .d.v.]
f.

With respect to notice of a Government expert: "This request exceeds the scope of
[R.C.M 70 I and Article 46] and is therefore denied absent a particularized showing of
relevance and materiality." [Enclosure B. para. I .d.x.]

g. With respect to personnel records reflecting adverse performance or bias reflecting
grounds for impeachment: "This request exceeds the scope of [R.C.M 70 I and Article
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46] and is therefore denied absent a particularized showing of relevance and
materiality[ ... ]" [Enclosure B. para. 1.d.xi.]
h. With respect to an accounting, with file names, of images reviewed by

:

"All responsive documents currently known to the Government and within the
possession, custody, or control of military authorities were previously provided to
counsel for the Defense." [Enclosure B. para. 1.h.i.]
i. With respect to an accounting of the images the Government intends to offer as
evidence of child pornography: "This request exceeds the scope of [R.C.M 70 I and
Article 46] and is therefore denied. This information will be provided in the course of
trial preparation and in accordance with [Court Order # 1, dated 4 Feb 2020]."
[Enclosure B para. 1.h.3.]
3. On March 14, 2019, Coast Guard Investigative Service [C.G.I.S.] Special Agent
met with

, of
"to review possible child pornography images that were stored on

BMC William Hinton's personal Acer Laptop computer." [Enclosure C. Bates #000037-38]
a. Special Agent

identified the following file folder names as being reviewed

by

b.

report states that she "personally reviewed -1200 photograph~ provided
by Special Agents." [Enc,osure D. Bates #000088-90]
i. Dr.

re.Jrt identifies nineteen (19) images by 7-digit number. [/d]

I

Parties to a court-martial "shall have equal opportunity to obtain witnesses and other
evidence." IO U.S.C. §846. Trial counsel's obligation under Article 46, U.C.MJ., includes

4

APPELLATE EXHIBIT __J___g_____
PAGE -1_ OF II_ PAGE (S)

"removing obstacles to defense access to information and providing such other assistance as may
be needed to ensure that the defense has an equal opportunity to obtain evidence." United States

v. Stellato, 14 M.J. 473,481 (C.A.A.F. 2015)(internal quotations omitted.). The Rules for CourtMartial pertaining to discovery aid in the enforcement of Article 46 and "[t] parties should
evaluate pretrial discovery and disclosure issues in light of [its] liberal mandate. Id. (quoting

United States v. Roberts, 59 M.J. 323,325 (C.A.A.F. 2004).
The President amended Rule for Courts-Martial 70 I(a)(2)(A)( I) in 2018 "to broaden the
scope of discovery, requiring disclosure of items that are "relevant" rather than ''material'' to
defense preparation of a case[ ... ]." App.15-9, Manual for Courts-Martial (2019 ed.). Upon
defense request and after service of charges,
"The Government shall permit the defense to inspect any book,
papers, documents, data, photographs, tangible objects, buildings,
or places, or copies of portions of these items, if the item is within
the possession, custody or control of military authorities and - (i)
the item is relevant to defe11se preparatio11 [... ]."
R.C.M. 701 (a)(2)(A)(i)(emphasis added).
Evidence is material if it is of "such a nature that knowledge of [it] would affect a
person's decision-making process." Black's Law Dictionary 1066 (9th ed. 2009). Evidence may
be relevant and even material despite its inadmissibility at trial. See United States v. Luke, 69
M.J. 309,320 (CA!A.F. 201 l)(intemal citations omitted). Material evidence ~ncludes

inadmissible materials "tha' would assist the defense in formulating a defense strategy[" Id. The
standard for determining "Jlevance" to defense preparation is still broader than that.
ARGUMENT

1. The basic law enforcement records and information requested are relevant to defense
preparation: therefore, they must be disclosed pursuant to Article 46 and R.C.M. 701.
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Law enforcement records, including all of the requested notes, logs and other documents
are in the possession of military authorities. They are relevant to defense preparation in that they
affect decisions regarding: whether to investigate leads not pursued by Agents; how to cross
examine Agents on the competence or completeness of their investigation; how, if at all, to
challenge how physical evidence was handled (chain of custody documents); whether or not to
call an Agent as a witness in the Defense's case; to compare summarized witness statements with
contemporaneous witness notes, which more accurately reflect the content of investigative
interviews. Notwithstanding the plain language of R.C.M. 701, the Government refuses to
disclose these records.
In addition, the basic infonnation requested regarding investigator experience,
accreditation and job history is in the Government's possession. All investigators who
participated in developing the charges against BMC Hinton are possible witnesses at trial. They
have information on how the investigation was conducted, and they took or failed to take
investigative steps. Their basic qualifications to perform their duties are relevant to how, if at
all, the Defense will choose to challenge their investigation. Surely that kind of information is
relevant to defense preparation. Rule for Courts-Martial 70 I(a) sets a low bar.
2. The basic contact infonnation requested is relevant to defense preparation; therefore. it
mbst be disclosed pursuant to Article 46 and R.C.M. 70 I. '
The Gove1ment is in possession of contact information for the witnerses interviewed by
CGIS in this case. CGIS collects contact infonnation for all witnesses interv\ewed as part of
their investigation. These witnesses were engaged by CGIS because Agents believed they had
infonnation that would be relevant to their investigation. Their contact information is relevant to
defense preparation in that it allows the Defense to contact the witness as part of its own
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necessary investigation of the charges. Despite the plain language of R.C.M. 70 I, the
Government refuses to disclose the infonnation. The Court must intervene to remedy the failure.
3. The evidence of bias or disciplinar:y history is relevant to defense preparation, and if it
exists, could be exculpatory; therefore. this evidence must be disclosed pursuant to
Article 46 and R.C.M. 701, as well as Amendment V of the U.S. Constitution.
It is well settled that "where[] evidence is material to guilt or punishment" and it is not
disclosed to the Defense, the Government violates due process. Brady v. Maryland, 373 U.S. 83,
87 ( 1963). The reliability of witness testimony falls under the general rule. Giglio v. United
.9

States, 405 U.S. 150 (1972). Regardless, evidence affecting a witness's credibility which is in the
Government's possession is always relevant to defense preparation under R.C.M. 70l(a).
The Government responds that the Defense request for evidence pertaining to a potential
Government witness' credibility or bias "exceeds the scope of [R.C.M 701 and Article 46] and is
therefore denied absent a particularized showing of relevance and materiality." Materiality is not
a requirement for disclosure of evidence under R.C.M. 70 I(a). The President has specifically
broadened the scope. The Government here refuses to disclose evidence in its possession that
affects the credibility of witnesses on the grounds that this evidence is not relevant to defense
preparation.
The Government is not pennitted to bury its head in the sand when it comes to discovery.
I

Stellato v. United States, 14 M.J. 473,487 (C.A.A.F. 2015). By responding that this evidence is
outside ~e scope of R.C.M. 70 I, the Gov.emment promises to do ju~t that-to justify a failure to
search for the requested infonnation based on a talismanic incantation that the evidence "exceeds
the scope'' of broad discovery rights.
4. The information requested regarding any Government expert assistants or witnesses is
relevant to defense preparation pursuant to Article 46 and R.C.M. 70 I: therefore, it must

7
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be disclosed pursuant to those rules. Rule for Courts-Martial 703(d) also requires
disclosure and notice to the Defense.
Rule for Courts-Martial 703(d) clearly requires the disclosure of Government expert
requests, to include the infonnation provided in support of that request. Separately, that
information is relevant to defense preparation in that it will inform decisions about what
evidence to seek out and what expert assistance might be necessary to counter the Government's
theory. It strains reason to argue that this evidence is "outside the scope" of discovery, as the
Government contends here.

5. Information documenting the images provided to and reviewed by
is relevant
to defense preparation. and must be disclosed pursuant to Article 46 and R.C.M. 701.
The Government sets out to prove that BMC Hinton received, possessed and viewed
images of child pornography. Conviction will require proof that BMC Hinton knowingly
possessed, viewed and/or received some images, and also that those images are in fact child
pornography. The only evidence the Government presents to support a determination that some
purported images are in fact child pornography is the prospective testimony of
order to effectively challenge

. In

opinions, the Defense has to be aware of what

images she actually reviewed and which images she actually will testify are child pornography.
The Government is refusing to provide that very basic information. It could not be more relevant
I

to Defense preparation-it is in fact the only evidence offered to satisfy an element of the most

ferious charge against BMC Hinton.
6. The requested information regarding which images the Government intends to offer as
evidence of receipt. viewing or possession of child pornography is relevant to defense
preparation and the Government intends to use these items in the government's case-inchief. so the information must be disclosed pursuant to R.C.M. 70 I(a} and Article 46.

8
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In order to prepare a defense, the Accused is entitled to understand the evidence the
Government seeks to offer against him. A description of the images the Government will allege
satisfy and element of two offenses must be disclosed both because it relevant to defense
preparation and because the Government necessarily intends to offer these images in its case-inchief against the accused. See R.C.M. 70 I(a)(2)(A)(i)-(ii). So far, the Government has provided
an opportunity to review over 150,000 images, some of which it intends to allege are child
pornography. Discovery in this case includes an obligation to identify what evidence specifically
the Government alleges is child pornography. Otherwise, the Government could hide a needle in
a haystack and prevent the accused from receiving the effective assistance of counsel as he
defends against the charges. The Government's response to this request undennines the
principle of open discovery in the military and the prescriptions of Article 46.
RELIEF REQUESTED
The Defense moves the Court to order the Government disclose the following items to
the Defense:
(I) "Any agency or law enforcement documents and data, made in connection with this case,

including all attachments. This request includes all fonns and documents, including witness
reliability forms, data sheets, and other relevant documents. This request incudes, but is not
limited to, the following relevant documentation:
a. Interview logs;
b. Interview records;
c. Source dossier and forms related to aJ Confidential Informants or undercover
agents;
d. Informants' and undercover agents' notes;
e. Any documents related to searches and seizures;
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lnternal communications, emails, or other documents used to brief, respond to, and/or
request investigative activities related to this case. This request specifically includes
any communication between law enforcement and a member of the Accused's
command, the convening authority, the staff judge advocate, or any officer directing
the investigation;

g. All records reflecting the chain of custody of any evidence seized and/or tested,
response to all requests made; and
h. All personal or business notes, memoranda, and other writings prepared by
investigators in the case that are not furnished pursuant to any other provisions of this
request." [Enclosure A, para. l .c(2).]
1.

"The names of atl government investigators who have participated, or are presently
participating, in the investigation of this case, as well as their accreditation and any
previous law-enforcement or investigative jobs held, and a statement as to their length
of service in such jobs." [Enclosure A, para. J.c(3).]

j. "The names, locations, and telephone numbers of all individuals interviewed in this
case or othenvise used in developing the case against the Accused." [Enclosure A,
para. l.d.( 1)]
k. "Evidence affecting the credibility of any potential government witness. This includes
information known to the government, agents thereof, and closely-aligned civilian
authorities or entities, concerning immunity grants, prior convictions, and evidence or
other character, conduct or bias bearing on a witness' credibility, including any letters
of reprimand, letters of caution, records of fonnal or informal counseling, evidence of
Article 15, UCMJ actions, criminal investigations, or adverse administrative actions."
[Enclosures A, para. l .d.(4).]
I. "Any other evidence from unit personnel files demonstrating any disciplinary actions

against a potential government witness." [Enclosures A, para. I.d.(5).]
m. "Notice of the government's intention to employ an expert witness or consultant and
the name, contact information, knd resume for the intended expert witness or
consultant." [Enclosures A, para. l .d.( 1O).]
n. "All personnel records for law enforce~ent and military witnesses for evidence of
adverse performance, bias, or any evid~hce that would constitute grounds for
impeachment." [Enclosures A, para. l.d.(11 ).]
o. "A complete accounting of all images (with corresponding file names and all
, to include the location of
identi fying information) transferred to
these files and where they were recovered by the investigating agents." [[Enclosures
A, para. l.(h)(l).]
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p. "A complete accounting of any images (with corresponding file names and all
identifying infonnation) the Government intends to offer as evidence of child
pornography, to include the location of these files and where they were recovered by
investigating agents." [[Enclosures A, para. l .h.(3).]

EVIDENCE AND HEARING
In support of this motion, the Defense offers the following enclosed exhibits:
A. Defense Request for Initial Discovery of 7 Feb 20

B. Government Response to Def. Req. for Discovery of 21 Feb 20

If this motion is opposed by the Government, and pursuant to R.C.M. 905(h), the Defense
requests an Article 39(a) session to present oral argument and evidence.

.~~~ORRES
LT, JAGC, USN
Assistant Defense Counsel
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UNITED STATES COAST GUARD TRIAL JUDICIARY
GENERAL COURT-MARTIAL

UNITED STATES
GOVERNMENT RESPONSE TO
DEFENSE MOTION TO COMPEL
DISCOVERY

v.
WILLIAM L. HINTON
BMC/E-7
U.S. COAST GUARD

March 13, 2020

Commander, U.S. Coast Guard District Eleven, referred this case to General CourtMartial via Convening Order No. 01-19 dated 10 January 2020.

NATURE OF MOTION
The Government files this response and opposition to the Defense's Motion to Compel
Discovery and asks that this Court deny the motion because the Government has either provided
or is in the process of providing Defense Counsel with all responsive documents and evidence
relevant to their request, or the Defense has not established that the requested documents are
relevant.

STANDARD OF PROOF
As the moving party, the burden of persuasion and the burden of proof are on the defense.
I

!

Rule for Courts-Martial (R.C.M.) 905(c)(2). The burden of proof for any contested factual issues
is a preponderance of the evidence. RC.Mi 905(c)(l).

STATEMENT OF FACTS
1. In October 2017, U.S. Coast Guard Investigative Service (hereafter: "CGIS") began
investigating BMC William Hinton for communications stemming from his response to
. Washington State
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Patrol Missing and Exploited Children Task Force notified CGIS that the accused
responded to their advertisements via

2. Subsequent communications between Washington State Patrol and CGIS led Washington
State Patrol to relinquish control of the investigation to CGIS. Washington State Patrol
provided CGIS with a report of investigation, as well as chat logs and other supporting
documentation.
3. On 16 September 2019, the United States Coast Guard preferred charges against the
accused alleging violations of Atticle 107 (False Official Statement); Aiticle 134 (Child
Pornography) and Article 134 (Indecent Language). The accused was infom1ed of the
charges the same day.
4. On 9 October 2019, the Goverrunent sent to Defense Counsel its initial discovery.
5. On 1 November 2019, the Government sent to Defense Counsel a Bill of Paiticulars
responsive to their request. An email between the District Eleven Staff Judge Advocate
and Defense Counsel dated 4 November 2019 confirms receipt and satisfaction with the
Bill of Particulars.
6. On 27 January 2020, the United States Coast Guard referred charges against the accused
I

I

alleging violations of Article 107 (False Official Statement); Article 134 (Child
Pornography) and A1ticle r 34 (Indecent Language).
7. The Defense submitted its initial discovery request on 7 Febmary 2020.
8. On 14 February 2020, the Government sent Defense Counsel a request for reciprocal
di scovery.
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9. On 21 Februa1y 2020, the Government timely responded to Defense Counsel ' s discovery
request and sent Defense Counsel supplemental discovery documents responsive to their
request.
10. The Government did not receive any follow-up communications or requests from Defense
Counsel requesting reconsideration on any specific items related to discovery.
11 . On 9 March 2020, the Government sent its Response to Defense Witness Request dated 9
March 2020.
12. On 13 March 2020, the Government sent Defense Counsel supplemental discovery
documents responsive to their request.

LEGAL BACKGROUND
The Government is required to produce records within the possession, custody, or control
of military authorities that are ''relevant to defense preparation." R.C.M. 701 (a)(2). C.A.A.F. has
held that trial counsel's ob ligation under Article 46, UCMJ, includes remov ing "obstacles to
defense access to information" and providing "s uch other assistance as may be needed to ensure
that the defense has an equal opportunity to obtain evidence." United States v. Williams, 50 M.J.
436, 442 (C.A.A.F. 1999).
Howeve~·, discovery is not a tool for a broad " fi shing expeditiqn." The defense must
establish that the requested evidence exists and a1ticulate how it is relevant and material. United

States v. Rodriguez, 60

4.J. 239, 246 (C.A.A.F. 2004); see United States. v. Abram.t, 50 M.J. 361,

362 (C.A.A.F. 1999); United States v. Franchia, 32 C.M.R. 315, 320 (U.S.C.M.A. 1962).
There are limits to what is required of the goverrunent. The " prosecutor's obligat ion under
Article 46 is to remove obstacles to defense access to information and to provide such other
assistance as may be needed to ensure that the defense has an equal oppo1tunity to obtain evidence.
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These obligations, however, do not relieve the defense of its responsibility to specify the scope of
its di scovery request." Williams at 442.
Furthermore, it is settled that the government generally need not produce evidence held in
the possession, custody, or control of a separate state or local government agency. See United

States v. Stellato, 74 M.J. 473 , 484; United States v. Poulin , 592 F. Supp. 2d. 137, 142-143 (D.
Me. 2008); United States v. Libby, 429 F. Supp. 3, 6 (D.D.C. 2006); United States v. Marshall,
132 F.3 d 63 , 68 (D.C. Cir. 1998). In order to warrant the production of state records not in the
possession or control of the government, the defense must show that the state records contain
material which is relevant and necessary, and that the state records not in the physical possession
of the prosecution team is still "w ithin its possession, custody, o r contro l." See Stellato at 484-485.
Instances in which this applies include when: ( I) the prosecution has both know ledge of and access
to the [evidence]; (2) the prosecution has the legal right to obtain the evidence; (3) the evidence
resides in another agency but was part of a joint investigation; and (4) the prosecution inherits a
case from loca l sheri ff s office and the [ev idence] remains in the possession of the local law
enforceme nt. Id. at 485.
Under R.C.M. 703(f) , "[e]ach party is entitled to the prod uction of evidence wh ich is
relevant and necessary. The parameters of the review that must be undertaken outside the
I

I

prosecutor's own fi les wi ll depend in any particu lar case on the relationship of the other
governmental erity to the prosecution and the nature of the defense discrery request. Williams
at 441.
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ANALYSIS
The Government asks the Court to deny the motion to compel discovery as moot. The
Defense has requested sixteen items, most of which have previously been produced by the
Government and the others are forthcoming.

I. Any agency or law enforcement records documents and data, made in connection with
this case, including all attachments.
The Government has produced all known Coast Guard Investigative Service and
Washington State Patrol reports and law enforcement records to the Defense. Bates Stamp 004154; 620-653.
On 11 March 2020, the Government requested that CGIS discover all personal or
business notes, memoranda, and other writings prepared by investigators in the case. The Agents
involved in this case are in the process of compiling this information which will be sent to
Defense Counsel as soon as possible.

2. Names of all government investigators who have participated, or are presently
participating, in the investigation of this case, as well as their accreditation and any
previous law enforcement or investigative jobs held, and a statement as to their length of
service in such jobs.
1

The Government has approved Defense Counsel's requesi for production of all

Government witnesses, including CGIS and Washington State Patrol agents, central to this case.
Per the Govern~ent Witness List dated 21 February 2020, contact inform~tion, including
unit/location, address, phone, and email, has been provided to Defense Counsel. Defense
Counsel has the ability to question all investigators regarding their experience, accreditation, and
job history; thus, there are no obstacles to defense access to this information. The Government is
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unaware of any potential witness interviewed in this case whose contact information has not been
previously disclosed to Defense Counsel.

3. The names, locations, and telephone number of all individuals interviewed in this case or
otherwise used in developing the case against the accused.

The Government has approved Defense Counsel's request for production of all
Government witnesses, including CGIS and Washington State Patrol agents, central to this case.
Per the Government Witness List dated 21 February 2020, contact information, including
unit/location, address, phone, and email, has been provided to Defense Counsel. The
Government is unaware of any potential witness interviewed in this case whose contact
information has not previously been disclosed to Defense Counsel. Defense Counsel has the
means to contact each of the witnesses interviewed as part of this investigation.

4. Evidence affecting the credibility of any potential government witness. This includes
information known to the government, agents thereof, and closely-aligned civilian
authorities or entities, concerning immunity grants, prior convictions, and evidence of
other character, conduct or bias bearing on a witness' credibility, including any letters of
reprimand, letters of caution, records of formal or informal counseling, evidence of
Article 15, UCMJ actions, criminal investigations, or adverse administrative actions. All
personnel records for law enforcement and military witnesses for evidence of adverse
performance, bias, or any evidence that would constitute grounds for impeachment. Any
other evidence from unit personnel files demonstrating any disciplinary actions against a
potential government witness.
As explained in the Government's Response to Defense Request for Discovery dated 21
Febru~ 2020, the Government is unaware of any such evidenc~. Nonetheless, on 10 March
2020, the Government sent a Henthorn request to CGIS requesting a further record review of the
personnel files associated with any agent who may be a potential government witness, in
accordance with Brady v. Maryland, 373 U.S. 83 (1963) and Giglio v. United States, 405 U.S.
150 (1972). See United States v. Henthorn, 93 l F.2d 29 (9th Cir. 1991 ). As previously explained
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in the Government response, any information required to be disc losed in accordance w ith Giglio
w ill be disclosed to Defense Counse l as soon as practicable.
The Government is in the process of identi fyi ng a point of contact in the Washington
State Patrol w ho may be ab le to provide a s imilar record review for derogatory information
invo lving its unde rcover agents,

and

. At

this time, this information is not w ithin the physical possession, custody, or control of the
prosecution team.

5. Notice of the government' s intention to employ a n expert w itness or consultant and the
name. contact info rmation. and resume for the intended expert witness or consultant.
Per the Government Witness List dated 2 1 February 2020, contact informati on for a ll
known Government experts, including unit/locati on, add ress, and e ma il, has already been
provided to Defense Counse l. Should add itional expe rt w itnesses be added as a result of ongo ing
case preparation, the Government w ill provide time ly notice to Defen se Counsel as soon as
practi cable.

6. A complete acco unting of a ll images (with correspond ing fi le names and all ide ntify ing
information) tra nsferred to
. to include the location of these fil es a nd
w here they were recovered by the investigating age nts.
The Government has previous ly produqed a complete acco unting of a ll images
transferred to

for rev iew. See Bates Stamp 037-38. As expla ined in the CGJS

Report, the fo llowing fil e folder names were rev iewed : ~'Flag" (65 images), "Pictures (Med ia)"
( 1069 images), '·Items of Interest" (28 images), and "Poss ible A nime" ( I 1,660 images). A repo rt
documenting

findings can be located in the CG IS Report of Investi gati on, Bates

Stamp 000087-90.
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Moreover, on 12 November 2019, CGIS SIA

personally met with

Defense Counsel and identified for her the folders containing all images that were reviewed by
including the folders "Flag," "Pictures (Media)," "Items oflnterest," and "Possible
Anime." The Government has also made these images available for viewing at the Electronic
Crimes Section in Alexandria, Virginia, a more suitable location for Assistant Defense Counsel.
C.A.A.F. has held that trial counsel's obligation under Article 46, UCMJ, includes
removing "obstacles to defense access to information" and providing "such other assistance as
may be needed to ensure that the defense has an equal opportunity to obtain evidence." United

States v. Williams, 50 M.J. 436, 442 (C.A.A.F. 1999). Here, the Government has done more than
meet its burden. Nowhere in the rules or case law does it state that the Government must do the
Defense's work for them and create an accounting of images that can already be viewed visually.
The Defense has had knowledge of and access to all of the images reviewed by the
Government's expert since November.
Finally, Defense Counsel is incorrect in its assertion that it cannot effectively challenge
opinions if it is unaware of what images she will actually testify are child
pornography. Opinions as to whether an image is child pornography or not is not the role of this
expert, nor will she testify to that effect. She is a forensic pediatrician who can attest to the
I

I

suspected age of an individual in a photo, image or video based on her training and experience not whether an image is considered obscene o, demonstrative of sexually explicit conduct. Final
determination as to whether an image is or is not child pornography is a decision reserved for the
fact-finder alone. Thus,

personal opinions as to whether an image meets the legal

definition of child pornography is irrelevant and the Defense has not met its burden for
production. Per the Government Witness List dated 21 February 2020, contact information,
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including unit/location, address, and phone, has been provided to Defense Counsel for
to aid their own preparation.

7. A complete accounting of any images (with corresponding file names and all identifying
information) the Government intends to offer as evidence of child pornography, to
include the location of these files and where they were recovered by investigating agents.
The Government has already provided this information. Please refer to the Government's
Response to the Defense Motion for Appropriate Relief, Bill of Particulars.

CONCLUSION

The Government has made extensive efforts to ensure an open discovery process. The
Government has made, and continues to make, good faith efforts to supply the defense with all
relevant material within its custody and control, and all material which is necessary for its
defense. The trial team, in particular, have always promptly responded to defense telephonic and
email requests, and have not received any requests from the Defense for clarification or
reconsideration of discovery. Allegations that the Government is refusing to provide basic
discovery information to the Defense team are contradicted by the evidence.
In contrast, the Government filed a timely request to Defense Counsel for reciprocal
discovery. Despite a deadline of21 February 2020 for responses from Defense Counsel, the
I

Gove11l:ffient is still awaiting a response.

EXHIBITS

The Government requests that the Court consider the following evidence in support of
this motion:

Enclosure 1: Government Initial Discovery Memo dated 8 October 2019
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Enclosure 2: Email between TC and DC dated 22 October 2019
Enclosure 3: Bill of Particulars dated 01 November 2019
Enclosure 4: Email between TC and DC dated 4 November 2019
Enclosure 5: Email between DC and Dl 1 SJA dated 4 November 2019
Enclosure 6: Affidavit of SIA

dated 11 March 2020

Enclosure 7: Defense Discovery Request dated 7 February 2020
Enclosure 8: Government Request for Reciprocal D iscovery dated 14 February 2020
Enclosure 9: Government Discovery Response dated 21 February 2020
Enclosure 10: Government Supplemental Discovery Memo dated 21 February 2020
Enclosure l I: Defense Receipt of Supp lemental Discovery dated 21 February 2020
Enclosure 12: Defense Witness Request dated 28 February 2020
Enclosure 13: Government Response to Defense Witness Request dated 9 March 2020
Enclosure 14: CGlS SIA Personnel Records Review Memo dated 10 March 2020
Enclosure I 5: Government Supplemental Discovery Memo dated 12 March 2020

REQUESTED ACTION AND ORAL ARGUMENT
The Government respectful ly req uests that the Court deny the motion to compel
discovery as moot. The Government requests p hearing to respond to any oral argument.

Rispectfully Submitted,
MURRAY.ALLISON.
BLAIR.

~~~:iv~i~~:o:aLAIR
' 2020.03. 12 , & 3s54-0roo·

A. B.MURRAY
Lieutenant, USCG
Assistant Trial Counsel
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******************************************************************************
CERTIFICATE OF SERVICE
I hereby certify that a copy of the above document was served electronically on the
below-listed individuals on 13 March 2020.
CDR Paul Casey
Military Judge
LT Taylor Sproed, USN, JAGC
Detailed Defense Counsel

LT Jordi Torres, USN, JAGC
Detailed Defense Counsel

MURRAY.ALLISO Dig itally signed b y
MURRAY.ALLISON.BLAIR
N.BLAIR.
•
~ ·/ ~ ~020.03.1218:39:11

A. B. MURRAY,

Lieutenant, USCG
Assistant Trial Counsel
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UNITED STATES COAST GUARD TRIAL JUDICIARY
GENERAL COURT-MARTIAL

UNITED STATES
DEFENSE MOTION TO COMPEL
EXPERT ASSISTANCE
(Forensic Psychology)

v.
WILLIAM L. HINTON
BMC/E-7
U.S. COAST GUARD

April 22, 2020

MOTION

Pursuant to R.C.M. 905 and R.C.M. 703, the Defense moves to compel expert assistance,
specifically a confidential expert consultant in the field of forensic psychology. As the moving
party, the Defense bears the burden of proof by a preponderance of the evidence with regard to
each factual issue necessary for resolution in this matter. R.C.M. 905(c).
FACTS

1. BMC Hinton is charged with receiving, viewing, and possessing images of child pornography.

He is also charged with indecent language involving sexual activity with a child. Together, the
charges carry a maximum punishment of twenty years confinement, total forfeitures of pay and
allowances, dishonorable discharge, and reduction in rank to the lowest paygrade.
I

I

2.

3. The Government seeks to introduce these statements that BMC Hinton made to the polygraph

examiner under these conditions, and the Defense has challenged the voluntariness of the
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statements. (Gov't Mot. in limine to Pre-Admit Statements; De£ Mot. to Suppress Statements of
the Accused)
4. The Government has provided notice of its intent to introduce evidence of BMC Hinton's
alleged attempts to consummate certain sex acts and his alleged familiarity with certain terms and
search methods at trial. The Defense opposes the introduction of this evidence under M.R.E.
404(b) as irrelevant to the charged offenses.
5. Per the Case Management Order, the Defense's request for expert consultants and witnesses
was due on 28 Feb 20. The Government's response was due on 2 Mar 20.
6. On 28 Feb 20, the Defense sent the trial counsel a request for an expert consultant in the field
of forensic psychology, specifically to perform psychological testing on BMC Hinton and to
evaluate the propensity evidence the Government seeks to introduce for compliance with
empirically-based standards, and to explore strategies and possible evidence to rebut any such
evidence offered against him at trial. (Encl. A)
7. The defense's request specifically asked for

Further, the request detailed

why this expert was necessary, as well as a detailed breakdown of how many hours and costs were
estimated per specific task. (Encl. A)
8. On 5 Mar 20, the Convening Authority denied the Defense's request without elaboration, stating
!

in a single sentence that the expert was not necessary. (Encl. B)

9. rn an attempt to further express

necessity, ot 27 Mar 20, the Defense sent the trial

counsel a request to reconsider its initial request. This request was for

to evaluate BMC

Hinton's susceptibility to coercive interrogation techniques, to evaluate the coercive nature of the
polygraph examination as used against BMC Hinton based on proven scientific methodology, and
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to develop evidence that his statements were coerced by performing psychological tests and
analyzing scientifically-sound literature. (Encl. C)
10. On 13 Apr 20, the trial counsel e-mailed a denial of the Defense's expert request, again with
no elaboration. The denial is dated 9 April 20. (Encl. D, E)
11.

is an expert in her field, having provided expert assistance in over 400 hearings and

trials. She has her Ph.Din Clinical Psychology and has been practicing in this area for over 30
years.
12.

can provide expert consultation specifically concerning pre-trial diagnostic

assessments, and psychosexual assessments and history. Her training allows her to determine ·
recidivism risk and offender typology for individuals accused of offenses relating to child
pornography and child molestation, including the underlying differences between those who are
accused of child pornography offenses and those who are accused or inclined to molest children.
In addition, she has expertise in whether an individual is psychologically susceptible to coercive
interrogation techniques. (Encl. F)

When the Defense demonstrates that the mental condition of the accused will be a
significant factor at the trial, the Government "must, at a minimum, assure the defendant access
i

to a competent psychiatrist who will conduct an appropriate examination and assist in evaluation,
preparation and presentation of the defense." Ake

t- Oklahoma, 470 U.S. 68, 83 (1985). "As a

matter of military due process, servicemembers are entitled to investigative or other e~pert
assistance when necessary for an adequate defense." United States v. Garries, 22 M.J. 288,290
(CMA 1986); see also United States v. Freeman, 65 M.J. 451,458 (C.A.A.F. 2008).
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An expert witness must be compelled and funded if her testimony is "relevant and

necessary." R.C.M. 703(d)(2)(A)(i). An expert consultant must be compelled and funded if her
assistance is "necessary for an adequate defense." R.C.M. 703(d)(2)(A)(ii). Consistent with Article
46, even if a defense-requested expert consultant does not become an expert witness at trial, the
expert can still assist the defense in evaluating, identifying, and developing evidence, as well as
testing and challenging the Government's case. United States v. Warner, 62 M.J. 114, 118
(C.A.A.F. 2005).
In the case where an expert is denied by the Convening Authority, the accused has the
burden of showing that a "reasonable probability exists that ( 1) an expert would be of assistance
to the defense and (2) that denial of expert assistance would result in a fundamentally unfair
trial." Freeman, 65 M.J. at 458. In order to establish the first prong, the accused must show "(l)
why the expert assistance is needed; (2) what the expert assistance would accomplish for the
accused; and (3) why the defense counsel were unable to gather and present the evidence that the
expert assistance would be able to develop." Id.

ARGUMENT

The Government should be compelled to fund a defense forensic psychologist expert.
BMC Hinton's mental condition is a significant factor for trial. On the merits, the Defense is
entitled to challenge the voluntariness of BMC Hinton's polygraph statements. The Defense is
also entitled to challenge the M.R.E. 404~) evidence of sexual interests the Government
contends are relevant as to BMC Hinton's motive to allegedly commit the charged offenses. At
pre-sentencing, if BMC Hinton is convicted, his risk of committing future sexual offenses,
particularly against children, will be at issue.
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A defense forensic psychologist expert is necessary to develop evidence supporting BMC
Hinton's susceptibility to the coercive polygraph tactics deployed against him; it is necessary to
develop evidence refuting a link between adult sexual activity and the charged offenses; and it is
necessary to develop and ultimately present evidence in mitigation that BMC Hinton is not at
risk to harm children. Denial of the requested expert would result in a fundamentally unfair trial,
preventing BMC Hinton from effectively challenging the evidence against him and presenting a
defense.
a. BMC Hinton's mental condition will be a significant factor at trial, which triggers the
Government's "minimum" requirements for ensuring that Defense has "access" to an
expert.
The Supreme Court has recognized that Government must, at a minimum, provide a
psychiatric or psychological expert when the mental condition of the accused will be a
significant factor at the trial. Ake, 470 U.S. at 68. To begin with, the Government has raised
BMC Hinton's mental responsibility by seeking to offer evidence of BMC Hinton's alleged
sexual proclivities, tendencies, and motives and intent in the context of charged misconduct. In
addition, the Defense has challenged the voluntariness of BMC Hinton's statement to CGIS
polygraph examiners, which the Government seeks to introduce at trial. Lastly, BMC Hinton's
mental condition is a significant factor for pre-sentencing. The sentencing authority will be
!

I

tasked with evaluating BMC Hinton's rehabilitative potential and deciding on a suitable
punishment. fiven the Government's proffered intent to raise BMC 1inton's purported sexual
interest in children, BMC Hinton's psychological profile is necessarily at issue.

b. The Government must fund a forensic psychologist expert because this expert would be
of assistance to the Defense.
BMC Hinton is entitled to a Government funded forensic psychologist expert consultant
because her assistance is needed to adequately prepare for trial; her assistance would accomplish
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specific psychological examination and analysis of BMC Hinton, as well as offering expert
analysis and insight into the Govenunent's evidence concerning BMC Hinton's alleged sexual
proclivities; and the defense counsel would be unable to carry out and to analyze the client or the
evidence, as it is well outside the scope of their expertise and training. See Freeman, 65 M.J. at
458.
First,

assistance is needed to adequately prepare for trial. The Govenunent

itself has raised BMC Hinton's mental condition by seeking to offer evidence of his alleged
sexual proclivities, tendencies, and motives and intent relating to the charged misconduct.
Further, the Defense has objected to the introduction of BMC Hinton's coerced statements made
during and after the polygraph interrogation.

can assess whether BMC Hinton is even,

psychologically speaking, an offender, if so what typology of offender, and to what extent he is
likely to reoffend. This would consist of psychosexual testing and interviews. Additionally, as
part of the testing,

can also analyze and offer her expertise regarding to what extent

BMC Hinton is susceptible to coercion, and an analysis of the interrogation itself. Therefore, this
assistance is required for the Defense to prepare for trial because it will produce evidence in
order to defend against the statements made after the polygraph testing, against the
Govenunent's evidence of BMC Hinton's mental responsibility, and to put on an effective
I

presentencing case.

I

Second,

assistance would accomplish psyfhosexual and psychological testing

of the client, scientific scoring of the tests, follow-up interviews with the client, and a review of
discovery. Specifically,

expert testing will determine if BMC Hinton is predisposed

to commit a crime, and more specifically whether he fits into the distinct psychosexual
categories advanced by the Govenunent in their M.R.E. 404(b) notice. An offender typology, as
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developed by

, will determine _the severity and the risk of recidivism, and to what extent

these urges are a part of the primary source of sexuality for the client. Further,
expertise allows her to analyze individuals concerning to what extent their "hard-wired" sexual
desires are limited to solely pornography, and to what extent the individual is an actual risk of
abusing a child. Lastly,

extensive training in forensic psychology also allows her to

examine polygraph and interrogation videos, specifically what questions and what exchanges
occurred, and to what extent they support BMC Hinton's claim of coercion. She is also able to
reliably psychoanalyze the client, to determine whether the individual is predisposed or
susceptible to coercive interrogation tactics.
Third, defense counsel is unable to carry out any of these tasks because these
psychological analyses and testing are well outside the scope of their expertise and training.
has worked in this field for over 30 years, holds her Ph.D. in clinical psychology, and has
contributed expert consultation and testimony in over 400 civil, criminal, and courts-martial
hearings and trials, many of which involve charges of child pornography. She has specialized
training in human sexuality, psychological testing, and analyzing diagnostic and statistical
literature and manuals of mental disorders. In contrast, defense counsel, without the assistance of
an expert, does not have the knowledge to diagnose, psychologically test or analyze an
I

individual, or read relevant scientific literature, let alone even knowing what diagnoses, tests,
and literature to look for or identify. Thus,

expert consultation for the Defense is

required because defense counsel lack the requisite expertise in order to properly defend BMC
Hinton.

I
I
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c. The Government must fund a forensic psychologist expert because the denial of this expert
assistance would result in a fundamentally unfair trial.
Denying the expert assistance of

would result in a fundamentally unfair trial

because defense counsel alone do not have the tools to psychologically evaluate BMC Hinton in

any context, including as these evaluations pertain to coercive interrogations, sexual
predispositions, and criminal propensity.
The Government intends to offer statements made by BMC Hinton under significant
psychological pressure during a polygraph examination. The Defense has challenged the
voluntariness of those statements. In order to do that adequately, the Defense needs an expert
forensic psychologist to evaluate both the general coercive nature of the specific interrogation
tactics used against BMC Hinton, as well as BMC Hinton ' s psychological predisposition to
coercion. Without expert assistance, BMC Hinton's right to challenge this powerful evidence
against him is fatally undennined. It amounts to a denial of the effective assistance of counsel.

United States v. Alves, c, 289 (C.A.A.F. 2000) ("The Strickland two-part test applies to guilty
pleas and sentencing hearings that may have been undennined by ineffective assistance of
counsel. ")
The Government has also proffered notice of a sweeping evidentiary scheme aimed at
proving BMC Hinton's supposed motive and intent to engage in sexual acts with children 1• 1Make
no mistake-this is psychological evidence that BMC Hinton is entitled to refute. Expert
assistance is necessary to develop the psyctlogical evidence required to refute this broad
assertion by the Govermnent. The suggestion that the Accused is sexually attracted to children is
salacious, and without expert assistance in this field, the Defense is at a loss to combat it.

1

Of course, BMC Hinton is not charged with engaging in sexual acts with children, nor is there
any evidence to suggest that he has.

8 of 48

APPELLATE EXHIBIT Lj j
PAGE _J_ OF ~
PAGE (S)

That same alleged predisposition-or even the specter that BMC Hinton is sexually attracted
to children-would also factor heavily in any pre-sentencing proceedings. As BMC Hinton has
the right to develop and present evidence in extenuation and mitigation, he is entitled to expert
assistance in this regard. In order to do this adequately, defense counsel must have recourse to an
expert who can reliably examine BMC Hinton, in a scientifically-sound manner. Defense counsel
alone cannot do this.

EVIDENCE
At this time, the Defense offers the following enclosures:
A.
B.
C.
D.
E.
F.

Defense Request for Expert Consultant (Forensic Psychology), dtd 28 Feb 20
Convening Authority Response to Defense Expert Request, dtd 5 Mar 20
Defense Request to Re-consider Expert Consultant, dtd 27 Mar 20
Convening Authority Response to Defense's Request to Reconsider, dtd 9 Apr 20
E-mail from Trial Counsel to Defense Counsel, dtd 13 Apr 20
, Ph.D., Affidavit, dtd 22 Apr 20

At this time, the Defense does not intend to call any witnesses in support of this Motion.

RELIEF REQUESTED
The Defense requests that the Government be compelled to fund a Defense expert
consultant in the field of forensic psychology.

I
I
I

I
I
I
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ORAL ARGUMENT
The Defense requests oral argument on this Motion.

Taylor C. Sproed
LT, JAGC, USN
Defense Counsel
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GENERAL COURT-MARTIAL
UNITED STATES COAST GUARD

UNITED STATES

GOVERNMENT MOTION FOR
PRELIMINARY RULING ON
ADMISSIBILITY OF EVIDENCE:

v.
WILLIAM L. HINTON
Boatswain's Mate Chief Petty Officer
U.S. Coast Guard

14 NOVEMBER 2018 CGIS
POLYGRAPH INTERVIEW OF
ACCUSED

6 March 2020
NATURE OF THE NOTICE AND MOTION

The govenu11ent moves under R.C.M. 906(b)(l3) and M.R.E. 104 for a preliminary
determination of admissibility of Prosecution Exhibit 2 for identification, which consists of one
video recording of the CGIS interview of the accused conducted on 14 November 2018.
BURDEN OF PROOF

As the moving party, the Government bears the burden to prove the evidence is admissible by
a preponderance of the evidence. R.C.M. 905(c).
SUMMARY OF FACTS

On 14 November 2018, CGIS Special Agent

and CGIS Special Agent

interviewed BMC William Hinton at CGIS RAO San Diego, California. The
purpose of the interview was to gather factual infonnation regarding allegations of (1) indecent
exposure; (2) communicating indecent language and/or sexual communications on or around
2017, and (3) sexual contact with minors, of which B~C Hinton was suspected/accused.
At the outset of the interview, SIA

provided BMC Hinton his Article 3 l(b)

rights, both verbally and in writing, before asking any substantive questions. Exhibit A. BMC
Hinton indicated he understood those rights and elected to talk with SIA

and S/A
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without the presence of an attorney. Exhibit B. During this interview, SIA
asked BMC Hinton ifhe would·consent to a polygraph interview and he agreed. Exhibit A.
Following the initial investigatory interview with SIA
Special Agent

and SIA

, CGIS

conducted a pre-polygraph, polygraph, and post-polygraph interview

of BMC Hinton at CGIS RAO San Diego, California. Exhibit C. At the outset of the interview,
SIA

explained the nature of a polygraph interview and informed him again of his rights and

that the rights advisement from the initial interview was still in effect. Exhibit C. BMC Hinton
verbally acknowledged that he understood his rights, elected to talk to SIA

without the

presence of an attorney, and acknowledged that the purpose of the interview would include
discussion of (1) indecent communications, (2) child pornography; (3) sexual contact with
children; and (4) making false statements. Exhibit C. In addition, SIA

informed BMC

Hinton, both verbally and in writing, of his rights regarding a polygraph interview and provided
him with a form verifying his consent, before asking any substantive questions. BMC Hinton, both
verbally and in writing, indicated that he understood those rights and elected to talk to SIA
and undergo a polygraph interview. Exhibit C.
During the interview, BMC Hinton recounted hi~ version of events. He made numerous false
statements, admissions, and corroborated much of the factual allegations developed in the ~ase.
Exhibit C.
The device used to make the recordinJ segmented the recording into two separate parts.
Together, the two parts consist of the entirety of this 14 November 2018 interview of the accused.
The government now seeks to admit the video recording of the interview, as redacted, as
Prosecution Exhibit 2. 1

1 The

data files will be submitted on a DVD in open court.
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DISCUSSION

Relevant evidence is generally admissible. M.R.E. 402. Relevant evidence is any evidence that
tends "to make the existence of any fact that is of consequence to the determination of the action
more or less probable than it would be without the evidence." M.R.E. 401. The recorded interview
contained in PE 2 is relevant to all charges.
In addition to being relevant, the probative value of the statements is not substantially
outweighed by the danger of unfair prejudice. The statements contained in PE 2 are directly on
point to the issues of consequence in this case. The redactions are necessary and proper.
Furthermore, the statements of BMC Hinton, when offered by the government, are not hearsay.
M.R.E. 80l{d)(2). The statements were made voluntarily and following a knowing and voluntary
waiver of BMC Hinton's rights. M.R.E. 305(e); Exhibit C.
The Government recommends the following redactions:
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EVIDENCE
The Government offers the telephonic testimony ofCGIS SIA

, and the following

documentary exhibits:
Exhibit A: 14 November 2018 Investigatory Interview of the Accused
Exhibit B: Rights Warning Procedure/Waiver Certificate Coast Guard Investigative
Service, Interviewee's Name: William Hinton, dated 11/14/2018, 10:09 a.m.
Exhibit C: 14 November 2018 Polygraph Interview of the Accused
Exhibit D: M.R.E. 707 Compliant (Redacted)- 14 November 2018 Polygraph Interview
of the Accused
Exhibit E: Affidavit of S/A

(to be provided at motions hearing)

RELIEF REQUESTED
The Government respectfully requests the Court detennine that PE 2 is relevant to all charges
and that is not hearsay.
The Government further requests that PE 2 be admitted into evidence.

ORAL ARGUMENT
The Government respectfully requests oral argument if this motion is opposed.

I

I

MURRAY•ALLISON •

Digitally signed by
MURRAY.ALLISON.BLAIR

BLAIR.

~!te:2020.03.061s:43:s6-os·oo·

A.B.MURRAY
Lieutenant, U.S. Coast Guard
Assistant Trial Counsel
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**********************************************************************
CERTIFICATE OF SERVICE
I hereby certify that true and accurate copy of the above was served on the below-listed
individuals via electronic mail on 6 March 2020.

CDR P. R. Casey, USCG, Military Judge

LT T. C. Sproed, JAGC, USN,
Detailed Defense Counsel

LT J. t Torres, JAGC, USN
Detailed Defense Counsel
MURRAY.ALLISON.
BLAIR

Dlgllally signed by
MURRAY.AUISON8LAIR.
:?.~:2020.01.ll61s:44c<J6
-081)0'

A.B.MURRAY
Lieutenant, U.S. Coast Guard
Assistant Trial Counsel
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UNITED STATES COAST GUARD TRIAL JUDICIARY
GENERAL COURT-MARTIAL

UNITED STATES

v.
WILLIAM L. HINTON
BMC/E-7
U.S. COAST GUARD

GOVERNMENT RESPONSE TO
DEFENSE MOTION IN LIMINE TO
PRECLUDE ADMISSION OF
POLYGRAPH INFORMATION
March 13, 2020

Commander, U.S. Coast Guard District Eleven, referred this case to General CourtMartial via Convening Order No. 01-19 dated 10 January 2020.

NATURE OF MOTION

The Government files this response and opposition to the Defense's Motion in Limine to
Preclude Admission of Polygraph Information and asks that this Court deny the motion. Per its
motion filed 6 March 2020, the Government further moves for a preliminary determination of the
admissibility of statements contained in the video recorded polygraph interview, as redacted in
accordance with M.R.E. 707.

STANDARD OF PROOF

In general, the moving party bears the burden of persuasion on any factual issue. Rule for
Courts-Martial (R.C.M.) 905(c)(2). However, when the defense has made an appropriate motion
or objection under MJR.E. 304(f), the prosecution has the burden of establishihg the admissibility
of the evidence. The military judge must find by a preponderance of the evidence that a
statement by the accused was made voluntarily before it may be received into evidence. M.R.E.
304(f)(7).
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STATEMENT OF FACTS

1. In October 2017, U.S. Coast Guard Investigative Service (hereafter: "CGIS") began
investigating BMC William Hinton for communications stemming from
Washington State
Patrol Missing and Exploited Children Task Force notified CGIS that the accused
responded to

2. On 14 November 2018, CGIS Special Agents

and

interviewed BMC Hinton in San Diego, CA. The interview was video recorded.
into the interview, SIA

3. Approximately

explained to

the accused that if anyone is suspected or accused of committing any type of unlawful acts
then CGIS has to advise them of their Article 31 (b) rights.
4. SIA

explained to BMC Hinton that he had to be advised of his rights prior to

CGIS asking any substantive questions.
5. SIA

showed BMC Hinton the CGIS-5810, Rights Warning Procedure form.

6. SIA

explained that the purpose of the interview was to question BMC Hinton
I

regarding the following offenses to which he was suspected: (I) indecent exposure; (2)

comtunicating indecent language and/or sexual communicafons on or around 2017; and
(3) sexual contact with minors. The accused indicated that he understood.
7. SIA

had BMC Hinton read aloud each line in "Section A. Rights" on the

CGIS-5810 form and indicate if he understood by initialing before each line.
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8. BMC Hinton read aloud and acknowledged that he "did not have to answer any question
or say anything." He also acknowledged that "anything I say or do can be used as evidence
against me in a criminal trial" and that he had the "right to talk privately to a lawyer before,
during, and after questioning and to have a lawyer present with me during questioning."
9. BMC Hinton signed the CGIS-5810 Fonn acknowledging his rights and indicated his
willingness to talk to CGIS.
10. SIA

continued, once again, whether BMC Hinton was willing to be

questioned and make a statement without the presence of a lawyer. The accused indicated
that he was willing.
11. At the conclusion of this first interview, BMC Hinton consented to search of his digital
devices and indicated his willingness to undergo a polygraph exam.
12. The polygraph interview was conducted by CGIS Special Agent

. It was video

recorded. The interview can be considered as three distinct parts: pre-polygraph,
polygraph, and post-polygraph. [Exhibit 3, 4]
13. At the beginning of the interview, SIA

asked if BMC Hinton had a chance to use the

restroom and get some water. The accused indicated that he did.
14. SIA

reminded the accused that it was "the same thing [as before]. Everything is
I

consensual here. No one can make you do anything. No one can do anything to you based

t

solely on the fact that you don't take a polygraph. Y

rights advisement is still in effect."

The accused nodded and said "Okay." [Exhibit 3,

]

15. SIA

asked if he still remembered his rights advisement from earlier and the accused

nodded and said, "Yes."
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16. S/A

asked if BMC Hinton understood his rights, and the accused nodded and said

"yes."
17. S/A

asked if he knew

and said

S/A

and the accused nodded
stated:
" As SIA

explained the discussion topics, the accused nodded. S/A

asked if the accused had

any questions about "all that." The accused said
18. S/A

then proceeded to ask: "do you understand your rights that they read to you

earlier?" The accused nodded and said, "Yes."
19. S/A

asked "Have you ever requested a lawyer after being read your rights?" He then

asked, "Would you like a lawyer at this time?" The accused responded, "No." S/A
followed up by asking if the accused would be willing to make a statement about the
offenses under investigation, without the presence of a lawyer. The accused responded by
nodding and saying "Yes."
20. At this time, S/A
polygraph. S/A

had BMC Hinton read a form regarding consent to undergo a
had the accused read the fonn aloud. The accused read that the

polygraph would not be conducted "without my voluntary consent" and that "if I give my

'

consent, I can withdraw it at any time and [the agent] will stop the polygraph. Should I

decline to undergo a polygraph, no one cat take adverse action against me." SIA
asked if the accused understood his rights, and the accused nodded and responded, "Yes."
He further stated, "It makes sense." Asked ifhe had any questions, the accused said "No."
21. At minute

, S/A

asked if the accused had been "threatened, coerced, or

promised anything in conjunction to undergo a polygraph." [Exhibit 3]
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22. SIA

then asked if the accused would consent to undergo a polygraph, to which the

accused said, "Yes."
23. Prior to the polygraph, SIA

explains the polygraph exam,
.

24. During the pre-interview, BMC Hinton recounted his version of events. He made numerous
false statements, admissions, and corroborated much of the factual allegations developed
in the case.
25. SIA

sets up the polygraph by
.

26. During the polygraph, SIA

asks the accused some test questions and then asks him

a set of questions.
27. Following the polygraph, SIA

SIA asks several follow-up
questions. Again, the accused makes several statements and admissions which corroborate
much of the factual allegations central to this case.
28. At the conclusion of the interview, SIA

asked the accused as series of questions to

detennine if the accused had felt coerced, threatened, or mistreated at any point during the
I

interview. The accused responded, "No" to each. [Exhibit 4,

]

29. When asked to swear that everything the a1cused said was true and accurate, the accused
declined and said

S/A

immediately stopped

the interview. [Exhibit 5,
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LEGAL BACKGROUND

Relevant evidence is generally admissible. M.R.E. 402. Relevant evidence is any evidence
that tends "to make the existence of any fact that is of consequence to the determination of the
action more or less probable than it would be without the evidence." M.R.E. 401. However,
relevant evidence may be excluded "if its probative value is substantially outweighed by a danger
of one or more of the following: unfair prejudice, confusing the issues, misleading the members,
undue delay, wasting time, or needlessly presenting cumulative evidence." M.R.E. 403.
Per M.R.E. 707, "the result of a polygraph examination, the polygraph examiner's opinion,
or any reference to an offer to take, failure to take, or taking of a polygraph examination is not
admissible." However, M.R.E. 707(b) does not prohibit admission of an otherwise admissible
statement made during a polygraph examination. In United States v. Kohlbek, C.A.A.F. clarified
the limits on admissibility of polygraph infonnation by stating that "the prohibition on evidence
of the results of a polygraph examination is the clear target of this rule, and the remaining
prohibitions are calibrated to exclude evidence that would permit panel members to infer, or
otherwise draw conclusions about, the results of a polygraph examination." 78 M.J. 326, 331
(C.A.A.F. 2019). Based on the context and facts and circumstances, the military judge decides
what is or is not admissible.
ANALYSIS

The Government files this responst and opposition to the Defense's Motion to Suppress
Statements of the Accused and asks that this Court to deny the motion.
The Defense premises its argument for preclusion on three main points: ( 1) that S/A
Bettes' statements to the accused about the science behind and the results of his polygraph
examination are inadmissible under M.R.E 707; (2) that the entirety of the accused's statements
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r-,
to SIA

refer repeatedly back to the results of polygraph examination and S/A

opinion as to those results, thus the entirety of these statements must be excluded pursuant to
M.R.E 707; and (3) whatever marginal relevance might be extracted from portions of the
accused's examination are rendered inadmissible under M.R.E. 403 because the nature of the
interaction and the danger of unfair prejudice overwhelm any probative value.
First, the Government does not disagree with the Defense's argument that SIA
statements regarding the science behind and the results of his polygraph examination are
inadmissible. The Government is not attempting to admit this evidence clearly prohibited by
M.R.E. 707.
Second, the Government disagrees with the Defense's argument that the "entirety of the
accused's statements to SIA
and SIA

refer repeatedly back to the results of polygraph examination

opinion as to those results" and thus should be i~admissible in its entirety. The

Government refers to its own motion, dated 6 March 2020, where it recommends specific
redactions to the polygraph interview that comport with the rules under M.R.E. 707. As
explained in Kohlbek, military judges are pem1itted discretion in deciding whether to admit
evidence ... surrounding a polygraph examination. 78 M.J. at 331-32. The Government asks that
the Court review its recommendations previously submitted, which parses out the statements that
!

I

can stand out on their own without reference to either "the result of a polygraph examination, the

polygraph examiner's opinion, orlany reference to an offer to take, failure to take, or taki1g of a
polygraph examination" per M.R.E. 707. Dismissing the polygraph interview in its entirety,
without any attempt to distinguish which evidence can stand on its own and comport with
M.R.E. 707 is not justified. Moreover, it unjustifiably deprives the Government of relevant and
material evidence central to the charged offenses.
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Finally, the Government disagrees with the Defense's position that any probative value
associated with the accused's otherwise admissible statements is substantially outweighed by the
risk that evidence is overcome by reference to the polygraph exam. Once again, the Government
refers back to its own motion which advocates for redaction - not blanket denial of the
admissibility - of the polygraph. However, without specifics, the Defense has not shown by a
preponderance of the evidence that the nature of the interaction and the danger of unfair
prejudice overwhelm any probative value. Nowhere in the case law does it suggest that every
statement in a polygraph interview is inadmissible simply due to the fact that a polygraph was
conducted. Indeed, the vast majority of the most relevant and probative evidence central to the
Government's case stem from the pre-polygraph interview - well before BMC Hinton had been
hooked up to the polygraph machine - and well before the recorded results were made. Thus,
there is no danger of the "results, and reference to" the polygraph threatening or distracting the
fact-finder.

CONCLUSION

The Government requests an order from the Court denying the Defense Motion in Limine
to Preclude Admission of Polygraph Information. In its Response to Defense's Motion to
!

!

Suppress the Statements of the Accused, the Government has proved by a preponderance of the
evidence that statements by the accu~ed were made voluntarily and thus admissible in a trial ~y
court-martial. Furthennore, the Government has outlined a series of recommended redactions in
accordance with M.R.E. 707 in its 6 March 2020 Motion to Preadmit. The Government asks that
the Court refer to its motion for recommended redactions. The Government welcomes specific

L
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M.R.E. 403 challenges from the Defense only after an attempt at M.R.E. 707 redactions has been
made.
EXHIBITS

The Government requests that the Court consider the following evidence in support of
this motion:

Enclosure 1: Coast Guard Report oflnvestigation [Bates 023, 030-032]
Enclosure 2: CGIS Form 5810 (03/14) signed by BMC Hinton on 14 November 2018
[Bates 118]
Enclosure 3: CGIS Polygraph Interview of BMC Hinton by Agent
14 November 2018 [Bates 001]

(Part I) dated

Enclosure 4: CGIS Polygraph Interview of BMC Hinton by Agent
14 November 2018 [Bates 002]

(Part II) dated

Telephonic Testimony of SIA

REQUESTED ACTION AND ORAL ARGUMENT

The Government respectfully requests an order denying the Defense Motion to Preclude
Admission of Polygraph Information. The Government respectfully requests that the Court
consider all motions submitted by the Government responsive to Exhibits 3 and 4 to determine
the admissibility of the video recording at tri~l.

The Government respectfully requests oral arrment on this motion.

Respectfully Submitted,
MURRAY.ALLISON.B
LAIR

Digitallysignedby
MUAAAV.ALUSON.BIAIR
Date:2020.03.1318:20:16·07'00'

A.B.MURRAY
Lieutenant, USCG
Assistant Trial Counsel
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UNITED STATES COAST GUARD TRIAL JUDICIARY
GENERAL COURT-MARTIAL

UNITED STATES
GOVERNMENT RESPONSE TO
DEFENSE MOTION TO
COMPEL APPOINTMENT AND
FUNDING OF EXPERT ASSISTANCE
(Forensic Psychology)

v.
WILLIAM L. HINTON
BMC/E-7
U.S. COAST GUARD

Ma 5, 2020
NATURE OF MOTION

The Government files this response and opposition to the Defense's Motion to Compel
Appointment and Funding of Expert Assistance in the field of Forensic Psychology and asks that
this Court deny the Defense's motion. Not only is the Defense's motion untimely, but the Defense
has failed to meet its standard of proof.
STANDARD OF PROOF

The Defense bears the burden of proving the necessity of expert assistance by a
preponderance of the evidence. R.C.M. 905(c).
STATEMENT OF FACTS

THE INVESTIGATION
1. In October 2017, U.S. Coast Guard Investigative Service (hereafter: "CGIS") began

investigating BMC 1illiam Hinton for communications stemming from

Washington State Patrol Missing and Exploited Children Task Force notified
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CGIS that the accused responded to their advertisements

THE INTERVIEWS
2. On 14 November 2018, CGIS Special Agents

and

interviewed BMC Hinton in San Diego, CA. The interview was video recorded. BMC
Hinton was advised of his Article 31 (b) rights and agreed to make a statement without the
presence of an attorney.
3. During the initial interview, child pornography was discussed in the context of BMC
Hinton's online communications in chat rooms; the accused denied voluntary or
involuntary possession, receipt, or trade of child pornography.
4. In addition to consenting to make a statement to CGIS, BMC Hinton consented to search
of his digital devices and a polygraph exam. [Exhibit 1,

CGIS found suspected

images of child pornography on BMC Hinton's electronic devices as a result of the consent
search.
5. That same day, 14 November 2018, a polygraph interview was conducted by CGIS Special
Agent

It was video recorded and, though recorded in two video segments,

includes three parts: a pre-interview, a polygraph, and post-polygraph interview. The post!

I

polygraph interview includes two segments, with a two-hour break in between. [Exhibit 2]
6. At the start ofthe,interview with S/A

, BMC Hinton was again advited of his Article

31 (b) rights, to include child pornography, indecent sexual communications, false
swearing, and sexual contact with minors. Once again, BMC Hinton agreed to make a
statement to CGIS without the presence of an attorney.
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7. After advising BMC Hinton of hi s rights, SIA

asked BMC Hinton to tell him

BMC Hinton responded,

BMC Hinton then

explained,

[Exhibit 2,

]

8. During the pre-polygraph interview, BMC Hinton appeared at ease. [Exhibit 2,
9. Asked how much of hi s

[Exhibit 2,
10. SIA

BMC Hinton responded,

]
asked BMC Hinton

BMC Hinton

asked BMC Hinton

BMC Hinton

responded,

11 . SI A

I

12. BMC Hinton explained that,

13. SI A

asked BMC Hinton

BMC Hinton

responded,
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14. SIA
BMC Hinton responded,

[Exhibit 2,

15. After concluding the pre-polygraph interview, SIA

explained

and once again received BMC Hinton's verbal consent to conduct the
polygraph interview. The polygraph and a post-polygraph interview were conducted.
16. The post-polygraph interview was broken into two segments, with a two hour break in
between. Prior to conducting the second post-polygraph interview, SIA

, again, read

BMC Hinton his rights and BMC Hinton agreed to make a statement to CGIS. He did not
request that an attorney be present.
17. At the conclusion of the second post-polygraph interview, SIA

asked the accused a

series of questions regarding the conditions of the interview and his treatment by SIA
throughout the interview process: [Exhibit 3,
a;

S/A

]

: "If someone asked you whether you were coerced, or if I mistreated

you, you weren't treated right, how would you respond?"
i. The accused shook his head and answered, "No."
b. SIA

"Asked if they did make those arguments, would any of them be true?"
i. The accused shook his head and responded, "No."
!

c. SIA

"Did you understand that you were free to stop this interview? Leave

hfe? Do whatever you want to do?"
i. The accused nodded and said "Yes."
d. SIA

"Each time we talked we went over your rights, you understood your

rights?"
i. The accused nodded and said, "Yes."

~2.
EXHIBIT _ __
PAGE _i_ OF !.1_ PAGE (S)
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e. SIA

"Were you mistreated today?"
i. The accused said, "No."

f.

"Were you threatened or implied threats against you?"

SIA

i. The accused said, "No."
"Do you understand what coerce means?"

g. SIA

i. The accused responded, "Yes."
h. SIA

"Were you coerced?"
i. The accused responded, "No."

1.

"Were you promised anything for your cooperation ... ?"

SIA

i. The accused responded "No."
J.

"Were you deprived of food, drink or rest?"

SIA

i. The accused responded, "No."
k. SIA

"Were you physically punished in any way?"
1.

The accused responded, "No."

COURT ORDER #1
18. On 4 February 2020, the Military Judge issued Court Order #1 to all parties. This order
confirmed the agreement reached by Trial Counsel, Defense Counsel, and Military Judge
I

regarding the trial schedule.
19. co4 Order # l stated that "Defense Counsel request[ s] for exfert consultant/witnesses are
due on or before 28 February 2020. Government responses to the Defense request for
experts are due on or before 2 March 2020."
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20. Court Order #1 also stated that "notwithstanding any other rule, all other motions under
R.C.M. 907, MCM, shall be filed in writing with the Military Judge and served on opposing
counsel on or before 6 March 2020."
REQUEST FOR EXPERT ASSISTANCE

21. Defense Counsel filed their request for Expert Assistance in the field of Forensic
Psychology on Friday, 28 February 2020, in the afternoon.
22. On Monday, 2 March 2020, at the earliest opportunity, Trial Counsel forwarded the request
to the D 11 Legal Office for review by the Convening Authority. Trial Counsel explained
that the deadline for signature was the same day, 2 March 2020, and requested expedited
review by the Convening Authority.
23. Less than three days after receiving the request, the Convening Authority issued his denial,
which was forwarded to the Defense Counsel when received on 5 March 2020. The denial
by the Convening Authority explained that "Pursuant to R.C.M. 703(d), any denial may be
brought before a military judge who may then order that I provide an expert for a set
number of hours of preparation, set number of hours of trial testimony, and/or a set number
of hours of trial consultation." [Exhibit 4]
24. In accordance with Court Order #1, the initial motions deadline was 6 March 2020. Despite
!

knowledge of the denial of their requested expert in Forensic Psychology, Defense Counsel

djd not submit a Motion to Compel on 6 March 2020.
MOTION TO AMEND CASE MANAGEMENT ORDER/ADDITIONAL FILING DEADLINE

25. Instead, on 6 March 2020, Defense Counsel submitted a Motion to Amend the Case
Management Order, in part because the Convening Authority denied their request for
expert assistance in the field of Forensic Psychology the day before the 6 March 2020
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motions filing deadlines and Defense Counsel did not have sufficient time to submit a
Motion to Compel that assistance. Defense Counsel argued for an additional motions filing
deadline "in order to adequately move this Court to compel that [expert] assistance [in the
field of forensic psychology] ... and fully brief the issue and present evidence in support."
Defense Counsel stated that it could not reasonably accomplish this in twenty-four hours.
[Exhibit 5]
26. On 13 March 2020, an 802 conference was held with the Military Judge, Trial Counsel,
and Defense Counsel in attendance. During this conference, the Defense's Motion to
Amend the Case Management Order was discussed. Defense Counsel cited its inability to
file a Motion to Compel Expert Assistance in Forensic Psychology in time for the 6 March
2020 deadline. As a result, the Military Judge verbally set an additional motions filing
deadline of 7 April 2020, with responses due on 14 April 2020.
27. On 24 March 2020, the Military Judge issued Court Order #2.
28. On 27 March 2020, Defense Counsel submitted a request for the Convening Authority to
re-consider its denial of expert assistance from

in the field of Forensic

Psychology. The Convening Authority had not issued his response by the 7 April 2020
filing deadline for additional motions.
29. On 7 April 2020, Defense Counsel submitted two additional motions, neither of which

I

were a Motion to Compel an Expert in Forensic Psyc1ology.

30. On 8 April 2020, the Military Judge confirmed receipt of the Defense's two motions,
asking why they were not filed in accordance with the original filing deadline. [Exhibit 6]
31. On 8 April 2020, Defense Counsel stated that his understanding of the 802 conference on
13 March 2020 was that Defense Counsel "filed a Motion to amend the CMO requesting
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( 1) an additional deadline for pre-trial motions ... the bases were set out in our motion,"
and that the Military Judge "had determined that the motion to amend the CMO was moot
since we needed to move the 39(a) past the date we were requesting by agreement, and that
the second motions deadline would be yesterday 7 April 2020." [Exhibit 6]
32. In response to Defense Counsel, the Military Judge stated that his "understanding/intent
for the new motions deadline was to allow the filing for only motions that could not have
been discovered prior to the original filing date." [Exhibit 6]
33. On 22 April 2020, Defense Counsel filed its Motion to Compel Expert Assistance.
LEGAL BACKGROUND
Pursuant to R.C.M. 703(2)(A)(ii), a request for an expert consultant denied by the
Convening Authority may be renewed before the military judge to determine whether the
assistance of the expert is necessary for an adequate defense. Military jurisprudence
acknowledges a "limited right to expert assistance at government expense to prepare [a]
defense." United States v. Ndanyi, 45 M.J. 315,319 (C.A.A.F. 1996). However, governmentfunded expert assistance requires a threshold showing that such assistance is "necessary." Id The
"mere possibility of assistance is not sufficient" to make such a showing. United States v.
Freeman, 65 M.J. 451,458 (C.A.A.F. 2008). The standard of production of an expert witness for
!

the defense is "whether the testimony of the expert is relevant and necessary, and, if so, whether
1e government has provided or will provide an adequateisubstitute." R.C.M. 703(d)(2)(A)(i).
In order to determine whether the defense is entitled to production of expert assistance,
the military judge will apply a combination of the Freeman and Gonzalez tests. The accused
bears the burden of establishing that a "reasonable probability exists that (1) an expert would be
of assistance to the defense; and (2) that denial of expert assistance would result in a

GOV RESP TO DEF MOTION TO COMPEL EXPERT ASSISTANCE
Page 8 of 29

APPELLATE EXHIBIT 'IZ
PAGE _j_ OF ..1l_ PAGE (S)

fundamentally unfair trial." Freeman, 65 M.J. at 458. As set forth in United States v. Gonzalez,
the defense must show: ( 1) why the expert assistance is required; (2) what expert assistance
would establish for the accused; and (3) why the defense is unable to gather and present the
evidence that the expert assistance would be able to develop. 39 M.J. 459 (C.M.A. 1991). Where
the Gonzalez factors have not been met, the Court of Appeals for the Armed Forces has found
that denial of expert assistance does not result in a "fundamentally unfair trial." See, e.g., United

States v. Lloyd, 69 M.J. 95, 99 (C.A.A.F. 2010).
Finally, even if the military judge grants a defense motion to compel an expert, the
defense is generally not entitled to a named expert of its choice. Instead, the government may
provide a reasonable substitute. United States v. Ndanyi, 45 M.J. 315 (C.A.A.F. 1996). The
defense is not entitled to an eminent expert in a particular field. The defense is only entitled to
receive a qualified expert. United States v. Gray, 37 M.J. 730 (A.C.M.R. 1993).

ANALYSIS
1. Defense Counsel's motion was untimely and should not be heard as a result.

The Defense had several opportunities to file this motion on time and failed to show good
cause for -- or even acknowledge -- its late filing on 22 April 2020; thus, this Court should not
hear this motion. Despite knowledge of the Convening Authority's denial of its request for
I

expert assistance in the field of Forensic Psychology on 5 March 2020, the Defense missed two
motions filing deadlines (6 March and 7 April), and a~lowed over a month and a half to pass,
before it filed this Motion to Compel Expert Assistance. To allow leave of Court to hear this
motion after two deadlines would undermine the importance of court procedure and order.
Indeed, in the 13 March 2020 R.C.M. 802 conference between all parties, Defense Counsel
reiterated the arguments set forth in its 6 March 2020 Motion to Amend the Case Management
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Order and convinced the Court for the additional 7 April 2020 motions filing deadline on the
premise that it would allow Defense additional time to submit this very motion; thus, there is no
excuse for its untimely filing. Defense Counsel reiterated as much in its 8 April 2020 email to the
Military Judge when it explained why two other motions were not submitted on time. The fact
that an additional deadline of 7 April 2020 was added just so the Defense could file this motion and the Defense did not take advantage of the leniency granted by the Court at the time - cuts
against any argument to grant leave of court to hear this motion.
Defense Counsel also did not need to wait until receiving a second denial by the
Convening Authority before submitting this Motion to Compel. As of 5 March 2020, the Defense
was fully aware of its right to appeal the Convening Authority's denial of its expert to the
Military Judge. The memo from the Convening Authority explained the process pursuant to
R.C.M. 703(d). This was known before the 6 March filing deadline and well before the 7 April
deadline. Nowhere in the rules does it state that Defense Counsel must seek reconsideration from
the Convening Authority before filing a Motion to Compel with the Court. Failure to file the
motion on time because it had not received a second denial by the Convening Authority in time
for the additional filing deadline is not sufficient reason to hear the motion now.
2. The Defense has not met its burden; assistance of an expert in Forensic
Psychology is not iustified.

Assuming that this Court decides to hear ~efense's Motion to Compel, it should be
denied for failure to meet its burden. The analysis of BMC Hinton's request begins with the
. three-part test set forth in United States v. Gonzalez, 39 M.J. 459 (C.M.A. 1994). Under that
analysis, the defense must show (1) why the expert in Forensic Psychology is necessary; (2) what
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the expert would accomplish for the accused; and (3) why Defense Counsel is unable to gather
and present the evidence that the expert would be able to develop.
a. An Expert in Forensic Psychology is Unnecessary
The Defense states that a Forensic Psychologist is necessary because BMC Hinton's
mental condition is a significant factor for trial. They argue that the expert is needed to ( 1) assess
BMC Hinton's sexual proclivities, tendencies, and motives and intent in the context of the
charged misconduct; (2) challenge the voluntariness of BMC Hinton's polygraph statements, and
develop evidence supporting BMC Hinton's susceptibility to the "coercive" polygraph tactics
deployed against him; and (3) for pre-sentencing purposes, to rebut arguments that BMC Hinton
is a risk for committing future sexual offenses, particularly against children. Though this expert
may be useful to the Defense and of some assistance, an expert in Forensic Psychology is not

necessary. The Defense has failed to show by a preponderance that their request satisfies the
Gonzalez factors. Moreover, because the Gonzalez factors have not been met, denial of this
expert will not result in a fundamentally unfair trial.

An Expert is Not Necessary to Assess BMC Hinton's Sexual Proclivities. Motive and Intent
In support of its argument that BMC Hinton's mental condition will be a significant
factor for trial, the Defense states that the Government "has raised BMC Hinton's mental
I

I

responsibility by seeking to offer evidence of BMC Hinton's alleged sexual proclivities,

tendencies, and motives and inteni in the context of charged misconduct." To that end, thel
Defense wants expert assistance to accomplish "psychosexual and psychological testing of the
client, scientific scoring of the tests, follow-up interviews with the client, and a review of
discovery" to "assess whether BCM Hinton is even, psychologically speaking, an offender, and,
of so what typology of offender." Specifically, Defense points to their expert's ability to
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"determine if BMC Hinton is predisposed to commit a crime, and ... whether he fits into the
distinct psychosexual categories advanced by the Government in their M.R.E. 404(b) notice. The
Government's M.R.E. 404(b) notice advanced no such goal and made no mention of
"psychosexual categories." Instead, the 404(b) notice highlighted res gestae of Charges II and III
and provided notice of logical, lay inferences that can be derived. For example, it is nearly
impossible to separate BMC Hinton's words, expressed via

, which

are charged misconduct, and the logical inference that his words illustrated a desire to
consummate a sex act with a child. It does not require specialized training in Forensic
Psychology for the factfinder to assess BMC Hinton's proclivities, intent and motive from his
own words and messages. Moreover, the type of images discovered through a consent search of
BMC Hinton's own devices speak for themselves. An expert witness is not required to determine
whether BMC Hinton is "predisposed to commit a crime" or fits into "a distinct psychosexual
category." His intent, derived from his own words, messages, and pictures found on his devices
speak for themselves and require no expertise to analyze. The factfinder is not concerned about
whether BMC Hinton is "psychologically speaking" an offender. Instead, the factfinder's goal is
to determine whether the facts in this case show that he is an offender under the law. An expert
in forensic psychology is not necessary to achieve that end.
I

An Expert is Not Necessary to Challenge the Voluntariness ofAccused's Statements
Defense Counsel also ~oints to the need for an expert in Forensic Psychology t~
challenge the voluntariness of BMC Hinton's statements during the polygraph and to develop
evidence supporting BMC Hinton's susceptibility to the "coercive" polygraph tactics deployed
against him. Unfortunately, the Defense has failed to meet its burden in showing why this
expertise is necessary and a "mere possibility of assistance" is insufficient cause. In its motion,
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the Defense states that an expert would be useful to "examine polygraph and interrogation
videos, specifically what questions and what exchanges occurred, and to what extent they
support BMC Hinton's claim of coercion" and psychoanalyze the client to "determine whether
[he] is predisposed or susceptible to coercive interrogative tactics." This type of analysis is far
from necessary because the assertion that BMC Hinton was coerced, or that any statement he
made was involuntary, is patently absurd. The Government explained why in its previous reply
to the Defense's Motion to Suppress the Accused's Statements, submitted on 20 April 2020.
Moreover, even if it assumed that the polygrapher employed pressure or "coercion" toward BMC
Hinton -- which he did not --, an expert is not necessary because none of the statements that the
Government intends to admit were derived from instances where the Defense states that SIA
the polygrapher, employed any semblance of pressure. The Government does not intend
to introduce any statements derived from the actual polygraph. This was explained in the
Government's initial motion on 6 March 2020 to Preadmit the Accused's Statements from the
CGIS Interview. Likewise, the Government seeks to redact any impermissible references to the
polygraph in accordance with M.R.E. 706. Furthermore, as explained in the Government's 20
April 2020 reply to the Defense Motion to Suppress the Voluntary Statement's of the Accused,
there is absolutely zero evidence -- and Defense Counsel pointed to no specific instances in its 7
I

!

April 2020 motion -- to suggest that BMC Hinton's statements to CGIS were involuntary, or that
he was coerced or tricked jnto saying anything against his will. All of the statemeis that the
Government intends to use derive from the pre-polygraph interview and the post-polygraph
interview. Though the Defense claimed in its earlier motion that the "polygraph examiner
exploited inadmissible and untrustworthy results to berate BMC Hinton into admitting conduct;"
the Defense failed to state what new admissions BMC Hinton made as a result of the alleged
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conduct beyond what was already known prior to the conduct described. Indeed, all of the
conduct that the Defense pointed to in its motion as hypothetically "coercive" occurred in the
post-polygraph interview phase. However, BMC Hinton admitted receiving, viewing and
possessing child pornography in the pre-polygraph interview - well before BMC Hinton was
hooked up to any polygraph equipment and well before S/A

had the opportunity to

reference the results of the polygraph. A look at the pre-polygraph interview shows a calm and
relaxed BMC Hinton, fully advised of his Article 3l(b) rights, openly explaining to S/A
his online activity, including chatroom discussions that led to the exchange of child pornography.
An expert in Forensic Psychology is not necessary to show what a lay person can already
observe -- that there was no trickery and no coercion, and that all statements made by the
accused were consensual and voluntary. Thus, the Defense has failed to meet its burden in
showing necessity and employment of an expert in this instance would be superfluous.
Finally, Defense Counsel has already proved that employing an expert to analyze the
interview videos for coercion and involuntariness is unnecessary considering that Defense
Counsel has already done this work themselves. In their earlier-filed Motion to Suppress the
Accused's Statements, Defense Counsel gathered and presented this evidence themselves by
explaining all of the reasons why they believed BMC Hinton's statements were not voluntary.
I

I

Hiring an expert to do what Defense Counsel has already done is unnecessary.

Finally, the Defense points to the need for an expert in Forensic Psychology to assess
BMC Hinton's recidivism risk and whether he is at risk for committing future crimes against
children. Here, expertise in Forensic Psychology is not necessary to the Defense's trial
preparation because the Government does not intend to -- and has never intimated to the Defense
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that it would -- admit evidence of BMC Hinton's recidivism risk or his likelihood to commit
other acts unrelated to the charged misconduct, such as other crimes against children. In its
motion, the Defense argues that the sentencing authority will be tasked with "evaluating BMC
Hinton's rehabilitative potential and deciding a suitable punishment." Expertise in Forensic
Psychology is not needed for the factfinder to determine his military rehabilitative potential.
Likewise, it is unnecessary to assess the facts at hand and determine a suitable punishment.
Though BMC Hinton is entitled to develop and present evidence in extenuation and mitigation,
the Defense has not clearly articulated how expert assistance is required to achieve this goal, and
why it would be fundamentally unfair to omit this expertise -- especially when the Government
does not intend to raise the issues that the Defense describes as requiring expert assistance.

b. Denial of expert assistance in the field of Forensic Psychology will not result in a
fundamentally unfair trial.
Where the Gonzalez factors are not met, the Court of Appeals for the Armed Forces has
found that denial of expert assistance does not result in a "fundamentally unfair trial." See, e.g.,

United States v. Lloyd, 69 M.J. 95, 99 (C.A.A.F.

2oio). Here, the Defense has failed to prove (1)

why the expert in Forensic Psychology is needed; and, (2) why Defense Counsel is unable to
gather and present the evidence that the expert assistance would be able to develop. In the case of
I

!

whether BMC Hinton's statements were voluntary, the Defense has already proved that it can
evaluate the intervtew tapes themselves. With regard to BMC Hinton's m1ive and proclivities,
the emails, text messages, and images speak for themselves and logical inferences can be drawn
without the need of a trained expert.

4. Assuming that this Court grants Defense Counsel's request, the Defense is not
entitled to a By-Name Expert.
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In the event that this Court determines that the Defense is entitled to an expert in Forensic
Psychology, the Government nevertheless respectfully requests an opportunity to identify and
make available an adequate government substitute. An accused is not entitled to an expert of its
own choosing; all that is required is that competent assistance be made available. Ake v.

Oklahoma, 510 U.S. 68 ( 1985); United States v. Toledo, 25 M.J. 270 (C.M.A. 1987).
CONCLUSION
The Government requests an order from the Court denying the Defense Motion to
Compel Expert Assistance in Forensic Psychology. The Defense's motion is untimely and has
not met its burden.

EXHIBITS
The Government requests that the Court consider all previous Court Orders, motions
submitted by the Government, as well as the following exhibits.
Exhibit 1: CGIS Interview of BMC Hinton by Special Agents

and

dated 14 November 2018 [Bates 003]
Exhibit 2: CGIS Polygraph Interview of BMC Hinton by Special Agent

(Part I)

dated 14 November 2018 [Bates 001]
Exhibit 3: CGIS Polygraph Interview of BMC Hinton by Special Agent

(Part II)

!

dated 14 November 2018 [Bates 002]
Exhibii 4: Convening Authority Response ISO Defense Expert jAssistance Request for
Forensic Psychologist dated 5 March 2020
Exhibit 5: Defense Motion for Appropriate Relief (To Amend the Case Management
Order) dated March 6, 2020
Exhibit 6: Emails between Military Judge and Defense Counsel dated 8 April 2020
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REQUESTED ACTION AND ORAL ARGUMENT
The Government respectfully requests an order denying the Defense Motion to Compel
Expert Assistance in the field of Forensic Psychology. Alternatively, should this Court grant
Defense's request to compel such an expert, the Government asks for the opportunity to secure
an adequate substitute.
The Government respectfully requests oral argument on this motion.

Respectfully Submitted,
MURRAY.ALLISON. :~=-~-:!r.BLAIR.1
BLAIR
., 2020.os.0209-.21:16-orOO'

A.B.MURRAY
Lieutenant, USCG
Assistant Trial Counsel
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******************************************************************************
CERTIFICATE OF SERVICE
I hereby certify that a copy of the above document was served electronically on the
below-listed individuals on 5 May 2020.

CDR Paul Casey
Military Judge
LT Taylor Sproed, USN, JAGC
Detailed Defense Counsel

LT Jordi Torres, USN, JAGC
Detailed Defense Counsel
MURRAY ALUSDigilallysignedby
•
MURRAYALLISON.BLAIR.
ON.BLAIR

~;,~;,!~

2
2
-~~~

A.B. MURRAY
Lieutenant, USCG
Assistant Trial Counsel
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UNITED STATES COAST GUARD TRIAL JUDICIARY
GENERAL COURT-MARTIAL

UNITED STATES
DEFENSE MOTION
FOR APPROPRIATE RELIEF

v.

(To Amend the Case Management Order)

WILLIAM L. HINTON
BMC/E-7
U.S. COAST GUARD

March 6, 2020

MOTION

Pursuant to Rule for Courts-Martial [R.C.M.] 906, the Defense moves the Court to
modify the Case Management Order in this case by (1) adding an additional deadline for pre-trial
motions no sooner than April 20, 2020; and (2) docketing an additional Unifonn Code of
Military Justice [U.C.M.J.J Article 39(a) session to hear evidence and argument on further
motions on or before July 1, 2020.
BURDEN

The Defense, as the moving party, bears the burden of persuasion, and the burden of
proof on any factual issue the resolution of which is necessary to decide the motion by a
preponderance of the evidence. R.C.M. 905(c).

FACTS

I

1. This Court entered a Case Management Order in this chse on February 2, 2020.

2. The order sets March 6, 2020 as the deadline for "all other motions under R.C.M. 907".
3. On February 28, 2020, in accordance with the Case Management Order, the Defense
requested the Government fund expert assistance in the field of forensic psychology.

1 of 8
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4. On March 5, 2020, three days after the deadline set by the Case Management Order, the
Government denied the Defense's request for expert assistance in the field of forensic
psychology.
5. On February 28, 2020, in accordance with the Case Management Order, the Defense
requested the production of several witnesses for trial.
6. The Government has not yet responded to the Defense request for the production of
witnesses. The Trial Management order does not set a deadline for this response.

A motion for appropriate relief "is a request for a ruling to cure a defect which deprives of
a party of a right or hinders a part from preparing for trial or presenting its case. R.C.M. 906(a). In
general, motions to suppress statements by the accused must be filed prior to entry of pleas. R. C.M.
905(b)(3). The military judge, for good cause shown, may permit a party to raise a defense or
objection or make a motion or request outside of the timeliness of the Rules for Courts-Martial.
R.C.M. 905(e)(l).

ARGUMENT
Good cause to support the additional motions deadline and Article 39(a) session includes:
1. The day before the currently scheduled motions deadline (March 5, 2020), the Government

'

denied a defense request for expert assistance in the field of forensic psychology made timely in
accordance with the Case Management milestonet. In order to adequately move this Court to
compel that assistance, the Defense requires time to fully brief the issue and present evidence in
support. The Defense cannot reasonably accomplish this in twenty-four hours.

2. The Defense intends to file a motion suppress statements of the Accused under Article V and
Article VI of the U.S. Constitution in as far as his statements were coerced. This motion (a)
2 of8
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could be mooted by the outcome of the two other defense motions filed with respect to BMC
Hinton's statements, and (b) should be supplemented by expert assistance in the field of forensic
psychology-to include testing of BMC Hinton and evaluation of coercive interrogation
techniques, including the use of a polygraph. BMC Hinton must raise such a motion prior to
entry of pleas under R.C.M. 905(b)(3). Pleas have not been entered in this case, and forum
selection is not required per the Court's Case Management Order until June 19, 2020. Generally,
pleas are not entered until after forum selection.

3. In accordance with the Case Management Order, the Defense submitted witness production
requests on February 28, 2020. As of this motion's filing, the Defense has not received a
response to that request and, therefore, cannot move to compel any witnesses whose production
has been denied by Trial Counsel.

RELIEF REQUESTED
The Defense moves the Court to order an additional date for submission of motions in
this case and docket an additional pre-trial Article 39(a) session for the presentation of evidence
and argument.

EVIDENCE AND HEARING
In support of this motionJ the Defense offers the following enclosed exhibits.
A. Response to Defense Request for Expert Assistance of 5 Mar 20
B. Defense Reqult for the Production of Witnesses of28 Feb 20

I
I

I
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If this motion is opposed by the Government, and pursuant to R.C.M. 905(h), the Defense
requests an Article 39(a) session to present oral argument and evidence.

J. I. TORRES
LT, JAGC, USN
Assistant Defense Counsel
D
1
B

P
14, Ste. 117
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GENERAL COURT-MARTIAL
UNITED STATES COASTGUARD
GOVERNMENT MOTION FOR
PRELIMINARY RULING ON
AD1\1ISSIBIL1TY OF EVIDENCE:

UNITED STATES

v.
WILLIAM L. HINTON
Boatswain's Mate Chief Petty Officer
U.S. Coast Guard

14 NOVEMBER 2018 CGIS
INVESTIGATORY INTERVIEW OF
ACCUSED
6March2020

NATURE OF THE NOTICE AND MOTION
The government moves under R.C.M. 906(b)(13) and M.R.E. 104 for a preliminary
determination of admissibility of Prosecution Exhibit 1 for identification, which consists of one
video recording of the CGIS interview of the Accused conducted on 14 November 2018.

BURDEN OF PROOF
As the moving party, the Government bears the burden to prove the evidence is admissible by
a preponderance of the evidence. R.C.M. 905(c).

SUMMARY OF FACTS
On 14 November 2018, CGIS Special Agent

and CGIS Special Agent

interviewed BMC William Hinton at CGIS RAO San Diego, California. The
purpose of the interview was to gather factual information regarding allegations of (1) indecent
exposure; (2) communicating indecent language and/or sexual communications on or around
2017, and (3) sexual contact with minors, of which BMC Hinton was suspected/accused.
At the outset of the interview, SIA

provided BMC Hinton his Article 31 (b)

rights, both verbally and in writing, before asking any substantive questions. Exhibit A. BMC
Hinton indicated he understood those rights and elected to talk with SIA

and SIA

without the presence of an attorney. Exhibit B.
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During the interview, BMC Hinton recounted his version of events. He made numerous false
statements, admissions, and corroborated much of the factual allegations developed in the case.
Exhibit A.
The government now seeks to admit the video recording of that interview as Prosecution
Exhibit 1. 1
DISCUSSION

Relevant evidence is generally admissible. M.R.E. 402. Relevant evidence is any evidence that
tends "to make the existence of any fact that is of consequence to the determination of the action
more or less probable than it would be without the evidence." M.R.E. 401. The recorded interview
contained in PE 1 is relevant to all charges.
In addition to being relevant, the probative value of the statements is not substantially
outweighed by the danger of unfair prejudice. The statements contained in PE 1 are directly on
point to the issues of consequence in this case.
Furthermore, the statements of BMC Hinton, when offered by the government, are not hearsay.
M.R.E. 80l{d)(2). The statements were made voluntarily and following a knowing and voluntary
waiver of BMC Hinton's rights. M.R.E. 305(e).
EVIDENCE

The Government offers the testimony ofCGIS SIA

or SIA

and the following documentary exhibits:
Exhibit A: 14 November 2018 Investigatory Interview of the Accused
Exhibit B: Rights Warning Procedure/Waiver Certificate Coast Guard Investigative
Service, Interviewee's Name: William Hinton, dated 11/1412018,

1 The

data files will be submitted on a DVD in open court.

Page2 ofS
U.S. v. BMC Hinton, USCG -

Government Motion to Preadmit - Investigatory Interview of Accused

APPELLATE EXHIBIT ~ ~
PAGE~ OF.£_ PAGE (S)

RELIEF REQUESTED
The Government respectfully requests the Court determine that PE 1 is relevant to all charges
and that is not hearsay.
The Government further requests that PE 1 be admitted into evidence.

ORAL ARGUMENT
The Government respectfully requests oral argument if this motion is opposed.
signed by
MURRAY •ALLISON • Digitally
MURRAY.ALLISON.BLAIR

BLAIR

~! t e: 2020.03.0615:45:52 -0B'OO'

A.B.MURRAY
Lieutenant, U.S. Coast Guard
Assistant Trial Counsel
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**********************************************************************
CERTIFICATE OF SERVICE
I hereby certify that true and accurate copy of the above was served on the below-listed
individuals via electronic mail on 6 March 2020.

CDR P.R. Casey, USCG, Military Judge

LTT. C. Sproed, JAGC, USN,
Detailed Defense Counsel

LT J. I. Torres, JAGC, USN
Detailed Defense Counsel

MURRAY.ALLISON.
BLAIR.

:~=~~~wR.1mm
3.0615'46:0S--08'00'

A.B.MURRAY
Lieutenant, U.S. Coast Guard
Assistant Trial Counsel
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GENERAL COURT-MARTIAL
UNITED STATES COAST GUARD

GOVERNMENT MOTION FOR
PRELIMINARY RULING ON
ADMISSIBILITY OF EVIDENCE:

UNITED STATES
v.

WILLIAM L. HINTON
Boatswain's Mate Chief Petty Officer
U.S. Coast Guard

14 NOVEMBER 2018 CGIS
POLYGRAPH INTERVIEW OF
ACCUSED

6 March 2020
NATURE OF THE NOTICE AND MOTION

The government moves under R.C.M. 906(b)(13) and M.R.E. 104 for a preliminary
determination of admissibility of Prosecution Exhibit 2 for identification, which consists of one
video recording of the CGIS interview of the accused conducted on 14 November 2018.
BURDEN OF PROOF

As the moving party, the Government bears the burden to prove the evidence is admissible by
a preponderance of the evidence. R.C.M. 905(c).
SUMMARY OF FACTS

On 14 November 2018, CGIS Special Agent

and CGIS Special Agent

interviewed BMC William Hinton at CGIS RAO San Diego, California. The
purpose of the interview was to gather factual information regarding allegations of (l) indecent
I

I

exposure; (2) communicating indecent language and/or sexual communications on or around
2017, and (3) sexual contact with minors, otwhich BMC Hinton was suspected/accused.
At the outset of the interview, SIA

provided BMC Hinton his Article 3l(b)

rights, both verbally and in writing, before asking any substantive questions. Exhibit A. BMC
Hinton indicated he understood those rights and elected to talk with S/A

and SIA
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without the presence of an attorney. Exhibit B. During this interview, SIA
asked BMC Hinton if he would consent to a polygraph interview and he agreed. Exhibit A.
Following the initial investigatory interview with SIA
Special Agent

and SIA

CGIS

conducted a pre-polygraph, polygraph, and post-polygraph interview

of BMC Hinton at CGIS RAO San Diego, California. Exhibit C. At the outset of the interview,

SIA

explained the nature of a polygraph interview and informed him again of his rights and

that the rights advisement from the initial interview was still in effect. Exhibit C. BMC Hinton
verbally acknowledged that he understood his rights, elected to talk to S/A

without the

presence of an attorney, and acknowledged that the purpose of the interview would include
discussion of (1) indecent communications, (2) child pornography; (3) sexual contact with
children; and (4) making false statements. Exhibit C. In addition, SI A

informed BMC

Hinton, both verbally and in writing, of his rights regarding a polygraph interview and provided
him with a form verifying his consent, before asking any substantive questions. BMC Hinton, both
verbally and in writing, indicated that he understood those rights and elected to talk to S/A
and undergo a polygraph interview. Exhibit C.
During the interview, BMC Hinton recounted his version of events. He made numerous false
statements, admissions, and corroborated much of the factual allegations developed in the case.
!

I

Exhibit C.
The device used to make thel recording segmented the recording into two separate 9arts.
Together, the two parts consist of the entirety of this 14 November 2018 interview of the accused.
The government now seeks to admit the video recording of the interview, as redacted, as
Prosecution Exhibit 2. 1

1 The

data files will be submitted on a DVD in open court.
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DISCUSSION

Relevant evidence is generally admissible. M.R.E. 402. Relevant evidence is any evidence that
tends "to make the existence of any fact that is of consequence to the determination of the action
more or less probable than it would be without the evidence." M.R.E. 401. The recorded interview
contained in PE 2 is relevant to all charges.
In addition to being relevant, the probative value of the statements is not substantially
outweighed by the danger of unfair prejudice. The statements contained in PE 2 are directly on
point to the issues of consequence in this case. The redactions are necessary and proper.
Furthermore, the statements of BMC Hinton, when offered by the government, are not hearsay.
M.R.E. 80Hd)(2). The statements were made voluntarily and following a knowing and voluntary
waiver of BMC Hinton's rights. M.R.E. 305(e); Exhibit C.
The Government recommends the following redactions:

Page 3 of 6
US. v. BMC Hinton, USCG -

Government Motion to Preadmit - Polygraph Interview of Accused

APPEL~TE EXHIBIT l-f 7
PAGE _L OF~ PAGE (S)

EVIDENCE
The Government offers the telephonic testimony of CGIS SIA

and the following

documentary exhibits:
Exhibit A: 14 November 2018 Investigatory Interview of the Accused
Exhibit B: Rights Warning Procedure/Waiver Certificate Coast Guard Investigative
Service, Interviewee's Name: William Hinton, dated 11/1412018, 10:09 a.m.
Exhibit C: 14 November 2018 Polygraph Interview of the Accused
Exhibit D: M.R.E. 707 Compliant (Redacted) - 14 November 2018 Polygraph Interview
of the Accused
Exhibit E: Affidavit of SIA

(to be provided at motions hearing)
RELIEF REQUESTED

The Government respectfully requests the Court determine that PE 2 is relevant to all charges
and that is not hearsay.
The Government further requests that PE 2 be admitted into evidence.
ORAL ARGUMENT
The Government respectfully requests oral argument if this motion is opposed.

MURRAY •ALLISOIN •
BLA IR.

Digitallysignedby
MURRAY.ALLISON.BLAIR.

: 2020.03.06 1s:43:s6 -os'OO'

A.B.MURRAY
Lieutenant, U.S. Coast Guard
Assistant Trial Counsel
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**********************************************************************
CERTIFICATE OF SERVICE
I hereby certify that true and accurate copy of the above was served on the below-listed
individuals via electronic mail on 6 March 2020.

CDR P.R. Casey, USCG, Military Judge

LT T. C. Sproed, JAGC, USN,
Detailed Defense Counsel

LT J. I. Torres, JAGC, USN
Detailed Defense Counsel
MURRAY.ALLISON.
BLAIR

Digitally signed by
MURAAY.AU.ISON.BLAIR
~:!.2020.03.ll61s:44<l6
-118'00'

AB.MURRAY
Lieutenant, U.S. Coast Guard
Assistant Trial Counsel
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UNITED STATES COAST GUARD TRIAL JUDICIARY
GENERAL COURT-MARTIAL
UNITED STATES
DEFENSE MOTION
FOR APPROPRIATE RELIEF

v.

WILLIAM L. HINTON
BMC/E-7
U.S. COAST GUARD

(To Amend the Case Management Order)
March 6, 2020

MOTION
Pursuant to Rule for Courts-Martial [R.C.M.] 906, the Defense moves the Court to
modify the Case Management Order in this case by (1) adding an additional deadline for pre-trial
motions no sooner than April 20, 2020; and (2) docketing an additional Uniform Code of
Military Justice [U.C.M.J.] Article 39(a) session to hear evidence and argument on further
motions on or before July 1, 2020.

BURDEN
The Defense, as the moving party, bears the burden of persuasion, and the burden of
proof on any factual issue the resolution of which is necessary to decide the motion by a
preponderance of the evidence. R.C.M. 905(c).

FACTS
1. This Court entered a Case Management Order in this case on February 2, 2020.
2. The order sets March 6, 2020 as the deadline for "all other motions under R.C.M. 907".
3. On February 28, 2020, in accordance with the Case Management Order, the Defense
requested the Government fund expert assistance in the field of forensic psychology.
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4. On March 5, 2020, three days after the deadline set by the Case Management Order, the
Government denied the Defense's request for expert assistance in the field of forensic
psychology.
5. On February 28, 2020, in accordance with the Case Management Order, the Defense
requested the production of several witnesses for trial.
6. The Government has not yet responded to the Defense request for the production of
witnesses. The Trial Management order does not set a deadline for this response.

A motion for appropriate relief"is a request for a ruling to cure a defect which deprives of
a party ofa right or hinders a part from preparing for trial or presenting its case. R.C.M. 906(a). In
general, motions to suppress statements by the accused must be filed prior to entry of pleas. R.C.M.
905(b)(3). The military judge, for good cause shown, may permit a party to raise a defense or
objection or make a motion or request outside of the timeliness of the Rules for Courts-Martial.
R.C.M. 905(e)(l).

ARGUMENT
Good cause to support the additional motions deadline and Article 39(a) session includes:
1. The day before the currently scheduled motions deadline (March 5, 2020), the Government
denied a defense request for expert assistance in the field of forensic psychology made timely in
accordance with the Case Management milestones. In order to adequately move this Court to
compel that assistance, the Defense requires time to fully brief the issue and present evidence in
support. The Defense cannot reasonably accomplish this in twenty-f~ur hours.

2. The Defense intends to file a motion suppress statements of the Accused under Article V and
Article VI of the U.S. Constitution in as far as his statements were coerced. This motion (a)
2 of8
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could be mooted by the outcome of the two other defense motions filed with respect to BMC
Hinton's statements, and (b) should be supplemented by expert assistance in the field of forensic
psychology-to include testing of BMC Hinton and evaluation of coercive interrogation
techniques, including the use of a polygraph. BMC Hinton must raise such a motion prior to
entry of pleas under R.C.M. 905(b)(3). Pleas have not been entered in this case, and forum
selection is not required per the Court's Case Management Order until June 19, 2020. Generally,
pleas are not entered until after forum selection.

3. In accordance with the Case Management Order, the Defense submitted witness production
requests on February 28, 2020. As of this motion's filing, the Defense has not received a
response to that request and, therefore, cannot move to compel any witnesses whose production
has been denied by Trial Counsel.
RELIEF REQUESTED

The Defense moves the Court to order an additional date for submission of motions in
this case and docket an additional pre-trial Article 39(a) session for the presentation of evidence
and argument.
EVIDENCE AND HEARING

In support of this motion, the Defense offers ~e following enclosed exhibits.
A. Response to Defense Request for Expert Assistance of 5 Mar 20
B. Defense Request for the Production of Witnesses of28 Feb 20

I
I
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If this motion is opposed by the Government, and pursuant to R.C.M. 905(h), the Defense
requests an Article 39(a) session to present oral argument and evidence.

J. I. TORRES
LT, JAGC, USN
Assistant Defense Counsel
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REQUESTS

THERE ARE NO REQUESTS

NOTICES

THERE ARE NO NOTICES

COURT RULINGS & ORDERS

GENERAL COURT-MARTIAL
UNITED STATES COAST GUARD
GRANTSOFEXCLUDABLEDELAY

UNITED STATES
V.

BMC WILLIAM L. HINTON
24 March 2020
U.S . Coast Guard

Background
To date, several uncommon procedural challenges have frustrated the Court' s ability to
hold any session in this case. The charges were referred to this Court on 27 January
2020. On 4 February 2020, the Court issued Court Order Number One, outlining the trial
milestones to be met in this case. To date, several continuances and grants of excludable
delay have been granted verbally granted by the Court. This ruling lays out the reasoning
and circumstances for the Court' s grant of excludable delay.

Findings of Fact
l.

On 3 February 2020, an 802 conference was held telephonically. All parties were
in attendance. Trial Counsel informed the Court that the Convening Authority
had previously granted 30 days ' excludable delay prior to referral of charges.

2. During the 802, the Govermnent informed the Court they were ready to proceed
with a1nignment no later than 12 February 2020. Due to several of defense
counse l s respective schedules, the Defense was not available until 21 February
2020.
3.

The Court set arraignment for 21 February 2020. The arraigmnent was to be held
via video teleconference. The military judge, court repo1ter, and one defense
counsel were to be located in Norfolk, VA. The remaining counsel and the
accused were to be located in Alameda, CA.

4. On 19 February 2020, due to the weather forecast in the greater Norfolk area
which called for a heavy snow-fall, the Court cancelled the schedu led
arraignment.
5. All patties agreed to reschedule arraigmnent until 19 March 2020.
6. Between February 2020 and early March 2020, the global pandemic, Coronavirus
(COVID-19) began to significantly affect the United States, especially major
cities.
l
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7. To help prevent the spread ofCOVID-19, state and local governments throughout
the United States have issued progressively strict orders for citizens to practice
social distancing, including stay-at-home orders for all non-essential employees.
8. The greater-San Francisco area is currently one of the hardest hit areas for
COVID-19. The Governor of California has issued a "shelter-in-place" order for
residents of this area.
9. Similarly, the Department of Defense has issued strict travel guidelines restricting
all domestic travel for all military members until 11 May 2020. Per the order,
only travel deemed "mission essential" is permissible. U.S. Navy application of
this order requires Flag-officer level approval for all travel.
10. Trial counsel are stationed in Alameda, CA. Defense counsel are stationed in the
San Diego and Washington, D.C. areas. The military judge is stationed in
Norfolk, VA. The accused is stationed in San Diego, CA.
11. During an 802 conference held on 13 March 2020, all parties agreed that the
travel restrictions and COVID-19 health concerns made the scheduled 19 March
2020 hearing in Alameda, CA impossible to conduct. The parties agreed to
reschedule the arraignment until 21 April 2020 in Alameda, CA.
Analysis
Rule for Courts-Martial (R.C.M.) 707 requires that an accused must be
brought to trial (arraignment) within 120 days ofpreferral of charges. R.C.M.
707(c) states "all other pretrial delays approved by the military judge or the
convening authority shall be excluded." The discussion to R.C.M. 707(c) further
advises that the "decision to grant or deny a reasonable delay is a matter within
the sole discretion of the convening authority or military judge. The decision
should be based on the facts and circumstances then and there existing ... the
decision granting the delay, together with supporting reasons and the dates
covering the delay should be reduced to writing."
Therefore, the Court finds good cause exists for granting excludable delay
for the following distinct periods:
The Court finds Defense counsel's unavailability for arraignment on 11
February 2020 constitues good cause to grant excludable delay. The time period
of I I February- 20 February is excluded.
The Court finds the adverse weather in Norfolk on 21 February, coupled
with counsel's unavailability following the weather incident also represents good
cause to grant excludable delay. The time period of 20 February - 21 March 2020
is excluded.
2
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The Court finds the COVID-19 pandemic and the subsequent travel and
health restrictions make any travel, even for video teleconference hearings,
impossible. This unprecedented challenge constitutes good cause to delay any
hearing in this case until travel is deemed safe. As such, the period of 21 March 20 April 2020 is excluded.

RULING
In total, the period of 11 February-20 April is excluded from the requirements of
R.C.M. 707(a).

24 March 2020
Digitallysignedby
CASEY•PAUL• RCASEY.PAULR.
.
:~~020•0325 ll:SS:54
Paul R. Casey
Commander, U.S. Coast Guard
Military Judge
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GENERAL COURT-MARTIAL
UNITED STATES COAST GUARD
RULING ON DEFENSE MOTION FOR
APPROPRIATE RELIEF
(CONTINUANCE)

UNITED STATES
v.
BMC WILLIAM HINTON
U.S. Coast Guard

1 May2020

RELIEF SOUGHT
The Defense filed a motion for a continuance pursuant to Rule for Courts-Martial
(R.C.M.) 906. The Government did not oppose the Defense motion.

FINDINGS OF FACT
1. Trial in this ease is currently ordered to begin on July 20, 2020 at Coast Guard Base
.Alameda, California. The Court has scheduled U.C.M.J. Article 39(a) hearings for May
14-15, 2020 and June 30, 2020.
2. An Article 39(a) session to arraign the Accused was previously scheduled for February
21, 2020, and was continued to Mi!rch 19, 2020, and subsequently to May 14, 2020
because of weather affecting the travel of the military judge.
3. The Court and all parties, including the Defense, agreed to continue arraignment until the
first Article 39(a) session held to take evidence and hear argument on pre-trial motions.
4. At present, detailed defense counsel is stationed in Lemoore, California, and detailed
.assistant defense counsel is stationed in the District of Columbia.
5. The Accused is stationed in San Diego, California. He is not in pre-trial confinement.
6. On February 26, 2020, the Convening Authority appointed
as a defense
expert consultant in the field of digital forensics. Due to ongoing restrictions of
movement in Washington state, (where
resides), he is unable to obtain access
to copies of the hard drive to examine evidence on behalf of the Defense
7. On February 26, 2020, the Convening Authority appointed
as a
defense expert in the field of forensic pediatrics.
is stationed in Washington,
D.C. Due to travel and work restrictions, she has been unable to coordinate and view
evidence for the Defense team.

1
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8. On March 11, 2020, the Secretary of Defense issued a stop movement order for all active
duty military personnel. The original order was set to expire on May 11, 2020, but the
order has since been revised and extended to June 30, 2020.
9. The Secretary's order bans all official travel, including for temporary duty assignments,
permitting waiver of these restrictions only if a competent authority determines that travel
is (1) mission-essential; (2) necessary for humanitarian reasons; or (3) warranted due to
extreme hardship.
10. Approval authority waivers for detailed Navy defense counsel belong to the Secretary of
the Navy, who has delegated that authority to the First Flag Officer in defense counsel's
chain of command. ·
11. Beginning in February, 2020, the U.S. Center for Disease Control (''CDC") issued
guidance regarding the novel coronavirus (COVID-19), which it classified as a pandemic
and public health emergency.
12. The CDC stated that COVID-19 is spread by coming into close contact (about 6 feet or
two arm lengths) with a person who has COVID-19, from ''respiratory droplets" or "by
touching a surface of object that has the virus on it, and then by touching your mouth,
nose, or eyes." There is currently no vaccine to protect against COVID-19, and the illness
has so far caused approximately 42,000 fatalities across the United States.
13. The CDC recommends "social distancing" measures to prevent infection, as well the
spread of the virus. Specifically, the CDC recommends staying at home as much as
possible, avoiding public transportation and other non-essential travel, and remaining at
least six feet away from other individuals.
14. On March 19, 2020, the Governor of the State of California issued Executive Order N33-20, ordering "all individuals living in the State of California to stay at home or at their
place of residence except as needed to maintain continuity of operations of the federal
critical infrastructure sectors."
15. This is the Defense's first request for a continuance of trial in this case.
PRINCIPLES OF LAW
Article 40 of the U.C.M.J. provides that the "military judge ... may, for reasonable
cause, grant a continuance to any party for such time, and as often, as may appear to be just."
10 U.S.C. §840. Consistent with that authority, the military judge is empowered to set the
time for each session of a court-martial, R.C.M. 80l(a)(l), and is the only person who may
grant a continuance. R.C.M. 906(b)(l); see United States v. Knudson, 4 U.S.C.MA. 587
(1954). Reasons for a continuance include, but are not limited to: "insufficient opportunity to
prepare for trial; unavailability of an essential witness ... and illness of an accused, counsel,
military judge, or member." Discussion, R.C.M. 906(b){l), U.S. Manual for Courts-Martial
(2019 ed.).A reasonable request for a continuance "should ordinarily be granted." United
States v. James, 14 U.S.C.M.A. 247, 249 (1963) (citing United States v. Nichols, 2
2
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U.S.C.M.A. 27, 36 (1952)). In evaluating a continuance request, this Court considers the
following non-exhaustive factors: surprise, nature of any evidence involved, timeliness of the
request, substitute testimony or evidence, availability of witness or evidence requested,
length of continuance, prejudice to opponent, moving party received prior continuances,
good faith of moving party, use of reasonable diligence by moving party, possible impact on
verdict, and prior notice. United States v. Miller, 47 M.J. 352, 358 (C.A.A.F. 1997)

CONCLUSIONS OF LAW
The dangers of potential exposure to the novel Coronavirus that would occur for all
parties and the accused if required to travel to Alameda, CA necessitate a continuance in this
case. All parties agree that safety of all personnel is paramount, and the procedural posture of
this case does not require the Court to ask the parties to assume the risk of exposure in order
to hold a court session at this time.
Further, the travel restrictions and stay-at-home orders issued throughout the country
have hindered the Defense's preparations in this case. Without the ability of the appointed
expert consultants to review the evidence, the Defense will not be adequately prepared for
trial. As such, a continuance must be granted.

RULING AND ORDER
The defense motion for a ·continuance is GRANTED.
· The Article 39(a) session for arraignment and to litigate any motions will take
place on 21-22 July 2020 in Alameda, CA. Trial will begin on 19 October 2020.

It is so ORDERED.
1 May 2020
CASEY.PAUL
.R.

~:.i:~;
~::~~::~~;·

Paul R. Casey
Commander, U.S. Coast Guard
Military Judge
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GENERAL COURT-MARTIAL
UNITED STATES COAST GUARD
RULING ON DEFENSE MOTION TO
SUPPRESS STATEMENTS OF THE
ACCUSED

UNITED STATES
V.

BMC WILLIAM HINTON
U.S. Coast Guard

14 August 2020

RELIEF SOUGHT

The Defense filed two separate motions to suppress statements made to Coast Guard
Investigative Service (CGIS) agents during two interviews. AE XVII, AE XX. The
Government opposed both motions to suppress. AE XVIII, AE 21. An Article 39(a)
session was held on 21 July 2020.
ISSUES PRESENTED

1. Were the Article 31 (b) rights advisement provided to the accused prior to and
during his 14 November 2018 legally sufficient?
2. Were the accused's statements provided during a polygraph interview
involuntary?
FINDINGS OF FACT

The Government must prove by a preponderance of the evidence that the statements
are admissible. In reaching its findings of fact and conclusions of law, the Court
considered all legal and competent evidence presented and the reasonable inferences
drawn therefrom, and resolved all issues of credibility. Specifically, the Court considered
the Defense and Government briefs and attachments thereto, and the argument of counsel
on 21 July 2020.
1. The accused, BMC Hinton, is charged with violations of Article 107 (False Official
Statement), Article 134 (Child Pornography) and Article 134 (Indecent Language).
2. In October 2017, CGIS was notified by the Washington State Patrol that the accused
had replied to their

.
3. Special-Agent (SIA)

was assigned as the lead agent on this

l
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investigation. SIA
received the complete Washington State Patrol criminal
files which contained the transcripts of the accused's online communications with the
undercover agents.
4. In the course of his investigation, SIA
following email address and cell phone:

identified that he used the
;

5. SIA
had discussed his investigative efforts with Coast Guard attorneys
and attorneys at the United States Attorney's Office.
6. SIA
contacted the National Center for Missing and Exploited Children
(NCMEC) inquiring on whether NCMEC had any prior contact or files involving the
accused. The NCMEC search provided zero results.
contacted Child Protective Services (CPS) to inquire if CPS had any
7. SIA
previous contacts with the accused. CPS reported zero contacts with the accused.
8. On 7 November 2018, CGIS agents interviewed
, the accused's
.
stated that she did not recall seeing any evidence of the
accused's viewing of pornographic material.
9. On 14 November 2018, SIA
interview of the accused in San Diego, CA.

and SIA

10. At the time of the interview, the accused was
Guard for thirteen years and had achieved the rank of E-7.

conducted an

. He had been in the Coast

11. At the time of the interview, the accused was serving as the Executive Petty Officer
of Coast Guard Station San Diego, CA.
12. Prior to joining the Coast Guard, the accused served in
in Ontario, California. During his time as a

, the accused
The

accused
13. During the hiring process for the Ontario, CA
underwent two polygraph examinations.

the accused

14. The entire 14 November 2018 CGIS interview of the accused was video recorded.
15. Agents
and
began the interview explaining to the accused
their objective roles during the investigative process. The accused stated that he
understood.
16. Fourteen minutes into the interview, the agents began informing the accused of his
rights pursuant to Article 31 (b ), UCMJ.
2
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17. SIA
provided the accused with the CGIS-5810, Rights Warning
informed the accused that the purpose of the
·Procedure Form. SIA
interview was to question him regarding the following offenses to which he was
suspected: ( 1) indecent exposure; (2) communicating indecent language and/or sexual
communications on or around 2017; (3) sexual contact with minors.
18. The accused indicated he understood both verbally and by signing the relevant blocks
on the CGIS-5810.
19. The accused read aloud the section which explained that he did not have to answer
any question or say anything but that if he did answer, anything he said could be used
against him in a criminal trial. The accused also read aloud the sections which explained
his right to speak with a lawyer prior to answering any questions. The accused also
acknowledged his right to stop answering questions at any time, even if he signed the
waiver form.
20. Following this reading of the form, the accused signed the waiver, indicating his
desire to answer the agent's questions.
21. Several minutes later, SIA
.

asked the accused's questions
SIA

, SIA

22. During the discussion
accused

23. Shortly thereafter, the agents inquired,
The accused responded that

24. SIA

asked the
. The accused responded,

or

further inquired,
The accused responded,

25. After two hours of questioning, the accused provided consent for CGIS to search his
digital devices.
26. The accused also informed CGIS that he was willing to take a polygraph examination.
The interview concluded at
.
27. Upon concluding the interview, SIA
met with the CGIS polygrapher,
SIA
. SIA
informed SIA
about the accused's answers to
that the accused
questioning, including informing SIA

28. The polygraph interview began at

. SIA

ensured the accused had an

3
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opportunity to use the restroom. The accused indicated he had used the restroom. He also
asked ifhe needed any water.
stated to the accused," ... it's the same thing as before ... everything is
29. SIA
consensual here ... no one can make you do anything, no one can do anything to you based
solely on the fact that you don't take a polygraph. Your rights advisement is still in
effect." The accused stated, "okay."
30. SIA
then asked the accused if he remembered his rights advisement from
before and if he understood those rights. The accused answered that he remembered and
understood his rights.
31. SIA

SIA

continued,
then asked if the accused had any questions and the accused responded,

32. SIA
further asked, "do you understand your rights that they read to you earlier"
The accused responded "yes."
33. SIA
testified at the Article 39(a) session that he included the added charges of
"child pornography" and "false statements" because in his training and experience, online
communications involving children often including trading and viewing child
testified that he added "false statements" based on his training
pornography. SIA
and experience many accused would try to negate their involvement in illegal on1ine
activities.
34. SIA
had the accused read the polygraph consent form. The accused read that
the polygraph examination would not happen without "my voluntary consent" and that "if
I give my consent, I can withdraw it at any time and [the agent] will stop the polygraph.
Should I decline to undergo a polygraph, no one can take adverse action against me."
asked the accused if he consented to undergo the polygraph and the
35. SIA
accused said ''yes."
36. SIA
informed the accused of the procedures of the polygraph examination.
SIA
told the accused that the examination consisted of three parts: ( 1) the prepolygraph interview; (2) the polygraph examination; and (3) post-polygraph interview.
proceeded to ask background questions of the accused. During these
3 7. SIA
questions, SIA Bettes asked the accused if he had eaten. The accused stated he had not,
but that he was not hungry at all. SIA
assured the accused that if he needed to take
a break, all the accused needed to do was ask.
38.

into the interview, SIA Bettes asked the accused,
The accused responded,

4
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39. SIA
later asked
The accused responded,

asked the accused
40. SIA
responded that

. The accused

41. The accused stated

42.

into the interview, SIA

43. During the polygraph examination, SIA
including,
answered,

asked several questions of the accused,
The accused

44. The polygraph examination ended
45. After

, SIA

46. The accused, replied,

into the interview.
stated to the accused,

The accused reiterated that he

4 7. SIA

further tells the accused that

48. SIA

further explained to the accused,
The accused answered,

49.
the accused that SIA Bettes
encouraged the accused t

50.
asked the accused

SIA

after the beginning of the interview, SIA
He

told

and the accused begin their second interview. SIA
and the accused stated

reintroduced himself and reminded the accused that he would be
51. SIA
discussing with the accused: sexual communications with attempts to have sexual contact
with a minor, child pornography and false swearing.
52. SIA

read the accused his rights, explaining to the accused that he could stop

5
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questioning at any time and asked if he wanted a lawyer. The accused stated he
understood his rights and did not want a lawyer at that time.
53. SIA

began the interview by telling the accused that

54. The accused replied,

55. After further

by the accused, SIA

SIA

56. A few minutes later, SIA

asks,

further states,

explains to the accused,

57. For the next several minutes of the interview, SIA
to the accused
The accused continues to

58. A few minutes later, SIA

59. SIA

the accused, stating,

further informed the accused that the
The accused responded again,

60. At the conclusion of the interview, SIA
asked several questions to the accused.
SIA
asked, "if someone asked you whether you were coerced, or if I mistreated
you, you weren't treated right, how would you respond?" The accused answered, "no."
61. SIA
then asked, "if they did make those arguments, would any of them be
true?" The accused answered, "no."
62. SIA
asked, "did you understand that you were free to top this interview, leave
here and do whatever you want to do?" The accused answered, "yes."
asked, "each time we talked, we went over your rights, you understood
63. SIA
your rights?" The accused answered, "yes."
64. SIA

asked, "were you mistreated today?" The accused answered, "no."
6
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65. SIA
asked, "were you threatened or implied threats against you?" The accused
answered, "no."
66. SIA
"yes."

asked, "do you understand what coerce means?" The accused answered,

67. SIA

asked, "were you coerced?" The accused answered, "no."

68. SIA
asked, "were you promised anything for your cooperation?" The accused
answered, "no."
69. SIA
"no."

asked, "were you deprived of food, drink or rest?" The accused answered,

asked, "were you physically punished in any way?" The accused
70. SIA
answered, "no."
71. SIA
asked the accused to raise his right hand and to swear that his statements
were true and accurate. The accused declined and invoked his right to counsel.
72. SIA
concluded this portion of the interview thirty-seven minutes after
beginning this portion of the interview.

PRINCIPLES OF LAW

An involuntary statement of the accused, or evidence derived therefrom, is
generally inadmissible at trial, provided the accused makes a timely motion to suppress or
other objection to its use. M.R.E. 304(a). Once the defense has made an appropriate
motion or objection, the government bears the burden of establishing the admissibility of
the evidence by a preponderance of the evidence. M.R.E. 304(f)(6)-(7).
An "involuntary statement" is a statement "obtained in violation of the selfincrimination privilege or Due Process Clause of the Fifth Amendment, Article 31, or
through the use of coercion, unlawful influence, or unlawful inducement." M.R.E.
304(a)(l)(A). Whether a statement is involuntary depends on the "the totality of all the
surrounding circumstances-both the characteristics of the accused and the details of the
interrogation." Schneckloth v. Bustamante, 412 U.S. 218,226 (1973). In examining the
totality of the circumstances, "the necessary inquiry is whether the confession is the
product of an essentially free and unconstrained choice by its maker," as opposed to the
product of someone whose "will was overborne and· his capacity for self-determination
critically impaired ...." United States v. Bubonics, 45 M.J. 93, 95 (C.A.A.F. 1996)
(citations omitted). Factors to be examined in this regard include "rights warnings, the
length of the interrogation, the characteristics of the individual, including age and
education, and the nature of the police conduct, including threats, physical abuse, and
incommunicado detention." United States v. Soifer, 47 M.J. 425, 429-30 (C.A.A.F.
1998).
7
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Article 31 (b) provides in pertinent part that the accused must be informed of "the
nature of the accusation" and advised "that he does not have to make any statement
regarding the offense of which he is accused or suspected." While Article 31 (b) does not
spell out the degree of specificity required, case law sets forth that
[t]he purpose of informing a suspect or accused of the nature of the
accusation is to orient him to the transaction or incident in which he is
allegedly involved. It is not necessary to spell out the details of his
connection with the matter under inquiry with technical nicety.
United States v. Rogers, 47 M.J. 135, 137 (C.A.A.F. 1997) (quoting United States v.
Rice, 29 C.M.R. 340, 342 (C.M.A. 1960)). Courts have further explained,
It is not necessary that an accused or suspect be advised of each and every
possible charge under investigation, nor that the advice include the most
serious or any lesser-included charges being investigated. Nevertheless,
the accused or suspect must be informed of the general nature of the
allegation, to include the area of suspicion that focuses the person toward
the circumstances surrounding the event.
United States v. Simpson, 54 M.J. 281,284 (C.A.A.F. 2000) (citations omitted). Such
factors to be considered include "whether the conduct is part of a continuous sequence of
events, whether the conduct was within the frame of reference supplied by the warnings,
or whether the interrogator had previous knowledge of the unwarned offenses." Id.
Finally, "[t]he key to the inquiry as to sufficiency of the notice requires considering the
precise wording of the warning in the context 'of the surrounding circumstances and the
manifest knowledge of the accused .... "' Rogers, 47 M.J. at 137 (quoting United States
v. Davis, 24 C.M.R. 6, 8 (C.M.A. 1957)).

ANALYSIS

Article 31 (b) Rights
The Court finds that the Article 31 (b) rights advisement given to the accused at
the beginning of his interview with SIA
and S/A
were proper.
The Court also finds that the Article 31 (b) rights provided to the accused sufficiently put
the accused on notice of the "nature of the accusation." Rogers, at 13 7.
First, the conduct involving the accused's alleged possession of child
pornography involved the same sequence of events, specifically during the accused's
online activities in chat rooms. The accused was provided his Article 31 (b) rights form
which indicated that he was suspected of indecent exposure, communicating indecent
language and sexual communications on or around 2017. The accused explained to
investigators that during that time he would participate in online chatrooms and fantasy
chatrooms where he would participate in sexually explicit communications. The accused
further explained that during these discussions, pictures of minors would be posted.
8
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Here, the alleged child pornography exchanged occurred in the same online sequence of
events involving his alleged indecent language and communications.
Secondly, the original allegation of communicating indecent language and sexual
communications are sufficiently related to possession of child pornography as to orient
the accused to the nature of the offense. The alleged charges and facts of this case center
primarily on the accused's online activities while he was stationed in Washington state.
The investigative efforts center around these activities and the accused was sufficiently
oriented to this conduct. In fact, when asked by numerous investigators why he was
being interviewed, the accused stated,
Lastly, the evidence supports that SIA
did not have prior knowledge
of the accused's alleged possession of child pornography prior to the 14 November 2018
and Washington State investigators
interview. Prior to the interview, SIA
had performed numerous investigative steps over the course of several months to identify
the accused's alleged criminal misconduct, to include: reviewing online activities and
making numerous inquiries with NCMEC, CPS, and the accused's
. None of
these investigatory steps revealed information that would suggest the accused viewed or
obtained child pornography.
The Defense motion points to SIA
questioning of the accused of
his receipt of child pornography as evidence that the agent suspected the accused of the
alleged crime prior to the interview. Def. Mot at 5, 10. However, the record supports
that the discussion involving pornography was a natural result of the agents' questioning
of the accused's online chatroom communications, which the accused had been
sufficiently warned. As such, it was entirely reasonable that CGIS did not inform the
accused that he was suspected of possessing child pornography.
Having found the Article 3l(b) rights given by SIA
to be legally
sufficient, the Court also finds that the Article 31 (b) rights orally provided to the accused
by SIA
, to include his warnings of alleged possession of child pornography, to be
informed SIA
that the accused had
legally sufficient. Although SIA
denied possession of child pornography prior to the interview, SIA
testified
credibly that he utilized his knowledge and experience to warn the accused that he was
suspected of possession of child pornography. As opposed to SIA
, SIA
had not been intimately involved in the investigation of the accused. As such, it
was reasonable for SIA
to rely on his training and experience in deciding to
provide warnings to the accused that included possession of child pornography.
Lastly, the Court finds the Article 31 (b) rights orally provided to the accused by
SIA
prior to his interview following the polygraph to also be legally sufficient.
re-oriented the accused that he was
After the two hour break in questioning, SIA
going to discuss the accused's alleged conduct involving: sexual communications with
attempts to have sexual contact with a minor, child pornography, and false swearing. SIA
re-read the accused his rights, to which the accused stated he understood and
affirmatively waived his right to an attorney. The accused was sufficiently oriented to
the allegations and understood that he did not have to answer any questions.

9
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Voluntariness
The Court concludes that under the totality of the circumstances the accused's
statements were not the product of coercion, unlawful influence, or unlawful inducement,
as the defense maintains. The accused was a
Chief Petty Officer who was
serving in an Executive Petty Officer position at the time of the interview. Further, the
accused had a previous career in law-enforcement and had underwent two previous
polygraph examinations.
The accused was offered numerous water, food, and health and comfort breaks
throughout the course of both interviews. The agents conducted their interviews in a
respective, courteous, and conversational manner, never raising their voices at the
accused. Moreover, when specifically asked by Agent
whether he was coerced,
treated poorly, or threatened, the accused responded that he was not.
Further, it is evident that the accused's will was not overborne during the
polygraph. Despite being told repeatedly that he was being untruthful, the accused
reiterated that he did not have any sexual contact with minors and that all of his activities
were purely online.
The Defense relies on United States v. Handsome, 45 C.M.R. 104 (C.M.A. 1972)
to support their proposition that the accused's statements were coerced. In Handsome, the
accused was confronted by the polygrapher that he was being untruthful. The
polygrapher stated that a similar defendant had also lied and received a Dishonorable
Discharge and three years' confinement. The polygrapher encouraged the accused to tell
the truth in hopes on receiving a lighter sentence. Id. at 106. The Court of Military
Appeals found the statement to be coerced, holding that if an exhortation to speak truth is
connected with suggestion of threat or benefit, then the confession would be
inadmissible. Id.
This case is distinguishable from Handsome. Here, although the agent was
exhorting the accused to tell the truth, he did not threaten or suggest any specific benefit
to the accused. SIA
repeated efforts to the accused to clarify his answers did not
include a promise of a lighter sentence nor did they suggest that he would receive
increased punishment. This is further evidenced by the accused's affirmative statement
that he was not coerced or threatened. Accordingly, the Defense argument fails.

CONCLUSIONS OF LAW
1. The Article 31 (b) rights advisement provided to the accused prior to and
during his 14 November 2018 interview were legally sufficient.
2.

The accused's statements made during the 14 November 2018 polygraph
examination were voluntary.
10
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RULING
The Defense motion to suppress statements of the accused is DENIED, consistent
with the above conclusions of law.

c ~ ~ g i t a l l y signed by
•
CASEY.PAUL.R.

L.R
Date:2020.08.17
16:39:10-04'00'

CDR Paul Casey, USCG
Military Judge
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GENERAL COURT-MARTIAL
UNITED STATES COAST GUARD
RULING ON DEFENSE MOTION IN
LIMINE (Preclude Admission of
Polygraph Information)

UNITED STATES

v.
BMC WILLIAM HINTON
U.S. Coast Guard

17 August 2020

RELIEF SOUGHT
The Defense moves this Court preclude the admission of any direct or indirect
evidence of the accused's polygraph examination at trial. AE 23. The Government
opposes the Defense motion. AE 24. The Government further moves this Court to rule
admissible the recording of select portions of the polygraph interview. AE 45. An Article
39(a) hearing was held on 21 July 2020.
ISSUE PRESENTED
Is evidence of the accused's polygraph examination admissible at trial?
FINDINGS OF FACT
As the proponent of the evidence, the Government must prove by a preponderance of
the evidence that the accused's statements made during a polygraph examination are
admissible. In reaching its findings of fact and conclusions of law, the Court considered
all legal and competent evidence presented and the reasonable inferences drawn
therefrom, and resolved all issues of credibility. Specifically, the Court considered the
Defense and Government briefs and attachments thereto, and the argument of counsel on
21 July 2020.
1. The accused, BMC Hinton, is charged with violations of Article 107 (False Official
Statement), Article 134 (Child Pornography) and Article 134 (Indecent Language).
2. On 14 November 2020, following an interview with Coast Guard Criminal
and SIA
Investigative Service (CGIS) Special Agents (SI A)
, the accused agreed to take a polygraph examination administered by CGIS SIA

3. The polygraph examination, including pre and post polygraph interviews of the
accused, was video recorded.
4. At the beginning of the interview, SIA

reminded the accused of his rights,

l

stating, " ... it's the same thing as before .. .everything is consensual here ... no one can
make you do anything, no one can do anything to you based so lely on the fact that you
don't take a polygraph. Your rights advisement is sti ll in effect." The accused stated,
"okay."
5. SI A
then asked the accused if he remembered his rights advisement from
and SI A
) and if he understood those
before (interview with SI A
rights. The accused answered that he remembered and understood his rights.
6. SI A

continued,

SI A Bettes then asked if the acc used had any questions and the accused responded,

7. SI A
further asked, "do you understand your rights that they read to you earlier"
The accused responded "yes."
8. SI A
verbally read the polygraph consent form with the accused. The accused
read that the pol ygraph examination would not happen without "my voluntary consent"
and that "if I give my consent, I can withdraw it at any time and [the agent] wi ll stop the
polygraph. Should I decline to undergo a polygraph, no one can take adverse action
against me."
9. For the next several minutes, SI A

including

10.

asks several questions of the accused,
. The accused states that

into the interview, SI A
accused to begin the polygraph examination portion of the

interview.
11. The polygraph examination
stated to the accused,
examination, SI A

12. For the next several minutes, SI A
.

. Following the

asks the accused several questions regarding

after the beginning of the interview, SI A

13.

told

the accused

and the accused begin their second interview. SI A
asked the accused if he had anything to eat and the accused stated he had eaten a granola
bar.
14.

SI A

15. SI A
reintroduced himself and reminded the accused that he would be
discussing with the accused: sexual communications with attempts to have sexual contact

2

with a minor, child pornography and false swearing.
16. SIA
read the accused his rights, explaining to the accused that he could stop
questioning at any time and asked if he wanted a lawyer. The accused stated he
understood his rights and did not want a lawyer at that time.
17. SIA

began the interv iew by telling the accused that

18. The accused replied,
19. After further

by the accused, SI A

SI A

20. A few minutes later, SI A

asks,

further states,

expla ins to the accused,

to the accused
2 1. For the next several minutes of the interview, SI A
The accused continues to

22. For the remainder of the interview, SIA
futther questions the accused
. SI A Bettes
to the accused several
regarding
times that
' statements regarding the science involving
23. Trial Co unsel concurs that SI A
polygraph examinations and the results of the polygraph examination are not admissible
at trial.
24. In a previous fi ling, Trial Counsel proposed several redactions to the polygraph
examination video prior to admission at trial. (AE 45). The purpose of the redaction
would be to remove any inadmissible references to the accused ' s polygraph examination.

PRINCIPLES OF LAW
Military Rule of Evidence (M.R.E.) 707 provides that, " notwithstanding any
other provision of law, the result o f a pol ygraph exam ination, the polygraph examiner' s
opinion, or any reference to an offer to take, fai lure to take, or taking of a polygraph
examination are not admissible." Mfl. R. Evm. 707(a). The rule further provides ·'this
rule does not prohibit admission of an otherwise admissible statement made during a
polygraph examination." MLL. R. EVID. 707(b) .

3
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In a recent ruling, the Cou,t o f Appeals fo r the Anned Forces (C.A.A. F.) clarified
the "prohibition on evidence of the results of a po lygraph examination is the clear target
o f thi s rule, and the remaining prohibi tions are calibrated to exclude evidence that would
permit panel members to infer, or otherw ise draw conclusions about, the results of a
polygraph examination. All these prohibitions are tied to the core concern that polygraph
examinations are scientifically unreliab le." United States v. Kohlbek, 78 M .J. 326, 33 1
(C.A.A.F. 2019). The C.A.A.F . fu1ther expl ained that M .R .E. 707 permits a military
judge to use hi s or her discretion in admitting evidence of the facts and circumstances of
a po lygraph to explain the reason or motivation fo r an accused 's statements. Id. at 33 1332.
M ilitary Rules of Evidence 401-403 set forth what is legally and logically
relevant. Rule 40 l defines logically relevant evidence as "evidence ... having any
tendency and reason to prove or disprove any disputed fact that is of consequence to the
dete,mination of the action." M IL. R. EV ID. 401. However, even though the evidence is
logically relevant, it may be excluded as not legally relevant if "its probative value is
substantially outweighed by the danger of unfa ir prejudice, confusion of the issues, or
misleading the members, or by considerations of undue delay." M IL. R. Ev m . 403. In
determining whether the probative value is substantially outweighed by the danger of
unfair prej udice, confusion o f the issues, misleading the members, or wasting time, the
court should consider the fo llowing non-exhaustive factors: the stre ngth of the p roof of
the p1ior act; the probative weight of the evide nce; the potential to present less prej udicial
evidence; the possible distraction of the fact-finder; the time needed to prove the prior
conduct; the te mporal p roximity of the prior event; the frequency of the acts; the presence
of any intervening circumstances; and the relationship between the parties. United States
v. Wright, 53 M.J. 476, 482 (C.A.A. F. 2000).

ANALYSIS
The accused ' s statements made during his polygraph examination are admissible
at trial pursuant to M.R.E 707, M.R.E. 80 I , and M.R.E. 40 1-403. However, any
opinions on the results of the polygraph, references to
statements regarding SIA
the results of the polygraph, or references towards the accused 's polygraph examination
are not admissible under M.R.E. 707(a).
The Court will order redacted ce,tain discussions contained in the polygraph
video prior to trial. The Government has already conceded that any discussion involving
SI A
statements regarding the science behind the polygraph examinatio n and the
results of the examination are not admissible at trial. Further, references to SIA
opinion that the accused was being
or
are also
inadmissible. Statements concerning SIA
that the
are also inadmissible. Moreover, any references made to the "trier of fact"
shall not be admissible at trial. Lastly, the Government is prohibited from including in the
video recording any references of the accused 's taking of a po lygraph examination.
4
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After removal of the above inadmissible evidence, the accused ' s statements made
to
during his polygraph examination are admissible pursuant to M.R.E.
707(b), M.R.E. 80l(d)(2)(A), and M.R .E. 401-403 . The accused's statements qualify as
statements of a party opponent and are thus excluded from hearsay prohibitions. The
accused' s statements are logicall y relevant as the statements invo lve the accused 's
alleged conduct involving the charges before this court-martial, including his alleged
possession of child pornography and his online communications involv ing sexual contact
with minors.
The acc used 's statements m ade to SIA
are a lso legall y re levant. In
applying the Wright factors, the evidence involves the accused 's own stateme nts made to
criminal investigators, thus the probative nature of the evidence is significant. As the
ev idence contains the accused 's own statements, there is little chance this evidence could
mis lead or distract the fact finder. Further, the amount of time that it will take for the fact
is not overly burdensome
finders to review this important piece of evidence
when balanced with the probative nature of the evidence. Lastly, the Court w ill permit
the Defense to review the redacted video prior to trial. After review, the Defense will be
able to ask the Cou1t for reconsideration of this ruling. Accordingly, on balance, the
probative nature of the evidence is not substantially outweighed by the danger of unfa ir
prejudice to the accused.

CONCLUSIONS OF LAW
Evidence of the polygrapher' s opinion, polygraph results, references to the
polygraph examination and references to the finders of fact are inadmissible at trial. The
accused 's statements made during the 14 November 2018 polygraph examination are
admissible at trial.

RULING AND ORDER
The Defense motion to preclude admission of polygraph information is
GRANTED in part and DENIED, in part, consistent with the above conclusions of law.
No later than l October 2020, the Government shall provide to the Defense and
the Court a redacted video o f the acc used 's 14 November 2018 interview that reflects the
Cou1t's ruling. The Defense w ill be able to ask the Court for reconsideration of this ruling
fo llowing a review of the redacted video.

It is so ordered.

£:,.,

r_
J:Y p AJ J Digitally signed by
'171\
t'l.O:sEY.PAUL.R

L.R.
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CDR Paul R. Casey
United States Coast Guard
Military Judge
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GENERAL COURT-MARTIAL
UNITED STATES COAST GUARD
RULING ON DEFENSE MOTION TO
SEVER CHARGE III

UNITED STATES
V.

BMC WILLIAM HINTON
25 July2020

U.S. Coast Guard

RELIEF SOUGHT
The Defense moves this Court to sever Charge III from Charges I and IL (AE 29).
The Government opposes the Defense motion, contending severance is not warranted.
(AE 30). An Article 39(a) session was held on 21 July 2020.

ISSUE PRESENTED
Is severance of Charge III necessary to prevent a manifest injustice to the accused?

FINDINGS OF FACT
In reaching its findings of fact and conclusions oflaw, the Court considered all legal
and competent evidence presented and the reasonable inferences drawn therefrom, and
resolved all issues of credibility. Specifically, the Court considered the Defense and
Government briefs and attachments thereto, and the argument of counsel on 21 July
2020.
1. The accused, BMC William Hinton, is charged with violations of Article 107, Article
134 (Child Pornography), and Article 134 (Indecent Language).
2. The sole specification of Charge III alleges, "that Chief Petty Officer William Hinton,
U.S. Coast Guard, on active duty did, at or near Seattle, Washington and San Diego,
California, between on or about March 2017 and October 2017, on divers occasions
communicate in writing tola person certain indecent language, to wit: that he wantJd to
commit sexual acts with cliildren, which conduct was of a nature to bring discreditlupon
the armed forces."
3. The charge arises out of the accused's alleged conduct during an undercover
investjgation conducted by the Washington State Patrol between March 2017 and
October 2017.
4. An undercover officer, posing as
posted an online advertisement on
accused.

,
which was answered by the

1
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5. An ongoing conversation between the undercover agent and the accused commenced,
and engaging
during which the accused expressed his interest in meeting the with
in sexual activities with
6. In specification 1 of Charge II, the accused is charged with wrongfully receiving and
viewing child pornography, to wit: images of a minor, engaged in sexually explicit
conduct at or near Port Angeles, Washington between on or about March 2017 and July
2018.
7. In specification 2 of Charge II, the accused is charged with wrongfully possessing
child pornography, to wit: images of a minor engaged in sexually explicit conduct.
8. In the sole remaining specification of Charge I, the accused is charged with providing
a false official statement to CGIS regarding whether he ever possessed child
pornography.

PRINCIPLES OF LAW
Although the military justice system explicitly favors joinder of all known
offenses in a single trial, see R.C.M. 601(e)(2), the Court is authorized to sever offenses
to prevent manifest injustice. R.C.M 906(b)(10).
The factors considered by appellate courts in reviewing denials of severance
motions include: ( 1) whether evidence of one offense would be admissible in the trial of
the other offense, (2) whether the military judge gave a limiting instruction to keep the
evidence of the offenses separate; and (3) whether the findings reflect an impermissible
cross-over. United States v. Southworth, 50 M.J. 74, 76 (C.A.A.F. 1999). There is a
"general policy in the military favoring trial of all known charges at a single courtmartial." Southworth, at 76; see also R.C.M. 601(e)(2) (discussion). Courts recognize
that properly tailored members' instructions will considerably reduce the danger of
prejudice. United States v. Duncan, 53 M.J. 494, 498 (C.A.A.F. 2000); United States v.
Haye, 29 M.J. 213,215 (C.M.A. 1989); United States v. Hogan, 210 M.J. 71, 73 (C.M.A.
1985).
The trial cburt has wide discretion in determining whether or not tJ sever
offenses. An abude of discretion will be found only "where the defendant able to show
that the denial of a severance caused him actual prejudice in that it prevented him from
receiving a fair trial; it is not enough that separate trials may have provided him with a
better opportunity for an acquittal." Duncan at 497-8 (citations omitted).

lis

Finally, "unified sentencing by a court-martial favors joining all known offenses
into a single trial, thus exposing the accused to only one sentence for his criminal
misconduct, rather than a series of separate sentences." United States v. Giles, 59 M.J.
374, 379, citing Haye at 215.
2

APPELLATE EXHIBIT lb\_
PAGE .:k..OF ...i..PAGE(S)

ANALYSIS
Severance of the allegations involving the accused's indecent language from the
allegations of the accused's receipt and possession of child pornography is not necessary
to prevent manifest injustice, and is not warranted.
The Court first notes that Southworth factors (2) and (3), the use of limiting
instructions and the findings reflection of crossover, are only reviewable retrospectively.
However, if necessary at trial, the Court will utilize limiting instructions, including the
standard spillover instruction contained in the Military Judge's Benchbook. See U.S.
Dept. of the Army Pamphlet 27-9, Military Judge's Benchbook 7-17 (Spillover). The
Defense is also invited to submit novel instructions to address their spillover concerns for
the Court's consideration. The Court is confident that diligence during trial, including the
use of limiting instructions if necessary, can and will ensure there is no improper
spillover between the two sets of allegations. The Court finds Southworth factors (2) and
(3) weigh against granting the motion.
Turning to the first Southworth factor, the Court determines that evidence of Charge
III would most likely not be admissible against the accused for Charge 11 1• However, this
evidentiary judgment alone does not require the Court to sever the charges. See Duncan
at 498; Southworth at 77-78. The Court is confident careful case presentation.by the
Government and tailored instructions to the members will ensure the accused receives a
fair trial.
Given the strong policy in military justice to try all known offenses against a
single accused at the same trial, the defense has failed to meet its burden to show
manifest injustice.

CONCLUSIONS OF LAW
Severance of Charge III is not necessary to prevent a manifest injustice to the
accused.
I

1 In

their motion, the Government argues that evidence relevant to Charge II may be admissible in Charge
III pursuant to M.R.E. 404(b). The Court will issue a separate ruling concerning the Government's M.R.E
404(b) argument. For purposes of this ruling, the Court will apply the Southworth factor as if the evidence
is not admissible against the accused.
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RULING
The Defense motion to sever Charge III is DENIED consistent with the above
conclusions of law.

CDR Paul R. Casey
United States Coast Guard
Military Judge
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GENERAL COURT-MARTIAL
UNITED STATES COAST GUARD
RULING ON DEFENSE MOTION TO
DISMISS CHARGE III

UNITED STATES

v.
BMC WILLIAM HINTON

25 July2020

U.S. Coast Guard

RELIEF SOUGHT
The Defense moves this Court to dismiss Charge III. (AE 35). The Government
opposes the Defense motion (AE 36). An Article 39(a) session was held on 21 July
2020.

ISSUE PRESENTED
Are the accused's online conversations discussing sexual activities with underage
children protected by the First Amendment?

FINDINGS OF FACT
In reaching its findings of fact and conclusions of law, the Court considered all legal
and competent evidence presented and the reasonable inferences drawn therefrom, and
resolved all issues of credibility. Specifically, the Court considered the Defense and
Government briefs and attachments thereto, and the argument of counsel on 21 July
2020.
1. In Charge III, the accused, BMC Hinton, is charged with violations of Article 134
(Indecent Language). The specification alleges, "that Chief Petty Officer William
Hinton, U.S. Coast Guard, on active duty did, at or near Seattle, Washington and San
Diego, California, between on or about March 2017 and October 2017, on divers
occasions communicate in writing to a person certain indecent language, to wit: that he
wanted to commit sexual acts with children!. which conduct was of a nature to bring
discredit upon the armed forces."

r

2. The charge arises out of the accused's alleged conduct during an undercover
investigation conducted by the Washington State Patrol between March 2017 and
October 2017.
3. An undercover officer, posing as
posted an
stated,

The add

1
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4.

5. The undercover agent responded, stating,

6. In response, the accused told the agent that he was

7. In October 2017, the undercover detective posted another advertisement on
soliciting interested people interested in
8. The accused responded to the advertisement. The undercover agent explained that
she had a

9. The accused responded that
10. The accused and the undercover agent continued their conversation via text message.
During this conversation, the agent asked
The accused responded,
11. The agent further asked,

The accused replied,

12. The agent further replied,
replied, "yea."

The accused

PRINCIPLES OF LAW
A specification is sufficient if it alleges every element of the charged offense
expressly or by necessary implication; however, specifications under Article 134 must
I
expressly allege the terminal el~ment. R.C.M. 307(c)(3). The elements of
Communicating Indecent Language in violation of Article 134, UCMJ are: that the
accused orally or in writing communicated to another person certain language; (2) that
such language was indecent; and (3) thit under the circumstances, the conduct of the
accused was to the prejudice of good oMer and discipline in the armed forces or was of a
nature to bring discredit upon the armed forces. Para. 89, Part IV, Manual for CourtsMartial (M.C.M.), United States (2016 ed.).
"Congress shall make no law .... abridging the freedom of speech." U.S. Const.
amend. I. It is well-settled law that obscenity is not speech protected by the First
Amendment, regardless of the.military or civilian status of the "speaker." United States v.
Williams, 553 U.S. 285, 288 (2008); United States v. Wilcox, 66 M.J. 442, 447 (C.A.A.F.
2008). Military courts have long regarded ··obscene" synonymous with "indecent."
United States v. Moore, 38 M.J. 490, 492 (C.M.A. 1994).
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Indecent language is that which "is grossly offensive to modesty, decency, or
propriety, or shocks the moral sense, because of its vulgar, filthy, or disgusting nature, or
its tendency to incite lustful thought. Language is indecent if it tends to reasonably to
corrupt morals or incite libidinous thoughts. The language must violate community
standards." Para. 89(c), Part IV, Manual for Courts-Martial (2016 ed.).
The First and Fourteenth Amendments prohibits criminalizing the private
possession of obscenity. Stanley v. Georgia, 394 U.S. 557 (1969). Further, the right to
engage in private~ consensual sexual conduct within the privacy of one's home is a
fundamental. Lawrence v. Texas, 539 U.S. 558 (2003). However, the zone of privacy
that is protected by Stanley does not extend outside the home. United States v.
Bowersox, 72 M.J. 71, 76 (C.A.A.F. 2013). The Court of Appeals has held indecent
communications made via the internet occur outside of the home and are thus not
afforded First and Fourteenth Amendment protections. United States v. Meakin, 78 M.J.
396, 402 (C.A.A.F. 2019).
ANALYSIS

The sole specification under Charge III expressly alleges every element of the
charged offense. Furthermore, the accused's communications to the undercover officer
are not afforded protections under the First Amendment.
First, it is evident that the accused's online communications were not conducted
within the privacy of his own home. In Meakin, the accused conducted numerous online
discussions with undercover agents regarding his sexual fantasies involving young
children. The accused even had discussions which discussed his plans on meeting up
with the young family to consummate his desires of having sex with underage children.
78 M.J. at 398. C.A.A.F. found that these online communications were transmitted
outside of the home and not afforded Stanley protections. Id.
Here, like the appellant in Meakin, the accused has communicated to undercover
investigators via the internet. His communications have left the privacy of his home and
therefore are not afforded the protections of Stanley.
I
Secondly, a reasonable finder of fact could find the accused's communications
with the undercover agent of the wbshington State Patrol meets the definition of
"indecent language." The accused Had several running conversations with what he
believed to be a mother of underage children. These conversations discussed meeting up
and having sexual relations with
Clearly, a finder of
fact could find such discussions grossly offensive to modesty, decency, or propriety, that
it shocks the moral sense, because it is vulgar, filthy, and disgusting in nature, and it has a
tendency to incite lustful thought.
Further, indecent language transmitting obscenity that encourages, describes, and
3
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revels in the sexual exploitation of children over the internet falls outside the protections
recognized in Lawrence. Meakin, at 403. Here, the accused alleged discussions transmits
obscenity and encourages, describes and celebrates the exploitation of children. Such
conduct is not protected under the Fourteenth Amendment.
Accordingly, Charge III properly alleges the offense of Indecent Language
Communicated to Another in violation of Article 134, UCMJ.
CONCLUSIONS OF LAW
The accused's online conversations involving his sexual fantasies with underage
children are not protected by the First Amendment.
RULING
The Defense motion to dismiss Charge III is DENIED, consistent with the above
conclusions of law.
Y,~igitallysigned by

U

.

EY.PAULR

Date: 2020.07.27
15:54:58 -04'00'

CDR Paul R. Casey
United States Coast Guard
Military Judge
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GENERAL COURT-MARTIAL
UNITED STATES COAST GUARD
RULING ON DEFENSE MOTION TO
COMPEL DISCOVERY

UNITED STATES
V.

BMC WILLIAM HINTON
U.S. Coast Guard

23 July 2020

RELIEF SOUGHT
The Defense moves this Com1 to compel the Govenm1ent to provide ce11ain
discovery (AE X). The Government opposes the Defense motion (AE XI) . An Article
39(a) session was held on 21 Ju ly 2020.

ISSUE PRESENTED
Are the requested documents in possession or control of the Government relevant to
the Defense preparation of their case?

FINDINGS OF FACT
The Defense must prove by a preponderance of the evidence that requested discovery
is in possession of the Government and relevant to their preparation of the case. In
reaching its findings of fact and conclusions of law, the Court considered all legal and
competent evidence presented and the reasonable tnferences drawn therefrom, and
resolved all issues of credibility. Specifically, the Court considered the Defense and
Government briefs and attaclunents thereto, and the argument of counsel on 21 July
2020.
1. The accused, BMC Hinton, is charged with violations of A11icle l 07 (False Official
Statement), Article 134 (Child Pornography) and Article 134 (Indecent Language) .
2. The Defense submitted a timely discovery request to the Government on 7 February
2020.
3. The Government responded to the Defense request on 21 February 2020, granting
most requests, but denying several requests citing that the requests were outside the scope
of R.C.M. 701.
4. Much of the Defense discovery concerns involved the Defense ' s inability to
accurately identify and review the exact pictures of alleged child pornography using the
hash number system provided by the Government.
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5. An Article 39(a) session was held on 21 July 2020 to litigate this motion. During the
motion, the Court directed both parties to meet in person following the motion session to
identify a mutually agreeable solution to the discovery of the alleged child pornography
files. The Court tasked the parties with reporting back to the Court when a solution was
identified.
6. On 23 July, both parties stated that they had come to an agreement regarding 300
images of alleged child pornography the Government intended on submitting at trial. The
Government stated they would work with CGIS to format the images and provide to the
Defense for their preparations for trial.
7. Further facts necessary for an appropriate ruling are contained within the Analysis
section.
PRINCIPLES OF LAW

Article 46, U.C.M.J. provides that "[t]he trial counsel, the defense counsel, and the
court-martial shall have equal opportunity to obtain witnesses and other evidence."
R.C.M. 701 directs that "[e]ach party shall have adequate opportunity to prepare its case
and equal opportunity to interview witnesses and inspect evidence." Appellate courts
have recognized that "[m]iltary law provides a much more direct and generally broader
means of discovery by an accused than is normally available to him in civilian courts."
United States v. Reece, 25 M.J. 93, 94 (C.M.A. 1987). The only restrictions placed upon
this liberal discovery are that the information requested must be relevant. .. to the subject
of the inquiry, and the request must be reasonable. Reece at 95.
Rule for Courts-Martial 70l(a)(2)(A)(i) provides that the Government shall permt
the defense to inspect. .. materials "which are within the possession, custody, or control
of military authorities, and which are ... relevant to the defense preparation. The Analysis
to the Rules for Courts-Martial explains:
This rules is taken from Rule 701 of the MCM (2016 editions) as amended
by Exec. Order No. 13825, 83 Fed. Reg. 9889 (March 1, 2018), with the
following amendments: R.C.M. 70l(a)(2)(A)(i) and (a)(2)(B)(i) are
amended and specify the scope of trial counsel discovery obligations. The
provisions broaden the scope of discovery obligations. The provisions
broaden the scope of discovery, requiring disclosure of items that are
"relevant" rather than "material" to defense preparation of a case, and
adding a requirement to disclose items the government anticipates using
in rebuttal.
ANALYSIS

1. Any agency or law enforcement documents and data, made in connection with
this case, including all attachments. This request includes all forms and
documents, including witness reliability forms, data sheets, and other relevant
documents.
2
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In the Government response to the Defense motion, the Government affirmatively
stated they have provided all known Coast Guard Investigative Service and
Washington State Patrol reports and law enforcement (Bates 004-154; 620-653). The
Government also stated they requested agent notes in this case on 11 March 2020 and
continue to tum over responsive materials.
Therefore, the Court finds the Government continues to comply with the Defense
request pursuant to R.C.M. 701. The Government will endeavor to identify and tum
over all notes no later than 15 August 2020. If the Government cannot meet this
deadline, they shall inform the Court immediately.
2. Names of all government investigators who have participated, or are presently
participating, in the investigation of this case, as well as their accreditation and
any previous law enforcement or investigative jobs held, and a statement as to
their length of service in such jobs.
The Government stated that all contact information for all potential witness in this
case. At the Article 39(a) session, the Government clarified that they believe the
contact information for all agents who have worked on the investigation have been
provided to the Defense, with one exception.
The Government explained that the lead CGIS agent, Special Agent
had sent a request to the Washington State Patrol for the updated
contact information for the two undercover agents who originally worked on the
investigation involving the accused's alleged online activities. To date, the Defense
has not been provided this information.
The Court finds that Government has complied with its R.C.M. 70 I obligations.
However, the Government is ordered to provide the updated contact information of
the two undercover agents to the Defense by 15 August 2020. The Court will be
informed immediately if the Government cannot meet this deadline.
3. The names, locations, and telephone number of all individuals interviewed in this
case, or otherwise used in developing the case against the accused.
The Government stated they have complied with this request and have provided all
contact information for every potential witness in this case. As such, the Court is
satisfied the Government has met their R.C.M. 701 obligations.
4. Evidence affecting the credibility of any potential government witness. This
includes information known to the government, agents thereof, and closely
aligned civilian authorities or entities.
The Government responded to the Defense request by stating it had turned over any
responsive documents to the Defense pursuant to their Brady and Giglio obligations
regarding CGIS agents. The Government further stated they continue to seek similar

3
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information from the Washington State Patrol.
The Court finds the Government is in compliance with their R.C.M. 701 obligations.
However, the Government will endeavor to provide the Defense with all Brady and
Giglio information to the Defense no later than 15 August 2020. The Government
will inform the Court if they cannot meet this deadline.

5. Notice of the Government's intention to employ an expert witness or consultant
and the name, contact information, and resume for the intended expert witness or
consultant.
The Government has met their obligations pursuant to R.C.M. 701. The contact
information for all expert witnesses scheduled to testify for the Government were
provided to the Defense. The Government affirmatively stated they are not working
with any other expert consultant in their preparations for this case.
6. A completed accounting of all images (with corresponding file names and all
identifying information) transferred to
, to include the
locations of these files and where they were recovered by the investigating agents.
Both parties responded to the Court on 23 July that the Government will provide a
new workable file format for the Defense to review to 300 alleged images of child
. The Defense stated they were
pornography that was reviewed by
satisfied with the Government response to this request.
7. A complete accounting of any images (with corresponding file names and all
identifying information) the Government intends to offer as evidence of child
pornography, to include the location of these files and where they were recovered
by the investigating agents.
The Defense replied to the Court on 23 July that they were satisfied that the
Government has identified the 300 images they intend on offering as evidence of
child pornography at trial. The Defense is also satisfied that the Government will
provide updated file names for the Defense to accurately review these files.

CONCLUSIONS OF LAW
The requested documents contained in the Defense request are relevant to the
Defense's preparation for this case.
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RULING AND ORDER

The Defense motion to compel discovery is GRANTED, consistent with the
above conclusion of law.
The Government shall attempt to complete all outstanding discovery matters by
15 August 2020.
It is so ordered.
~~~ij~ J2'i)?,Qlg
· itally signed by

UL.R.

ty

-~SEY.PAUL.R.

Date:2020.07.23
17:05:42 ·04'00'

CDR Paul Casey, USCG
Military Judge

5

APPELLATE EXj:IIBIT

l{Q

PAGE .5._oF 2-.PAGE{S)

GENERAL COURT-MARTIAL
UNITED STATES COAST GUARD
RULING ON DEFENSE MOTION TO
COMPEL EXPERT ASSISTANCE

UNITED STATES
V.

BMC WILLIAM HINTON
U.S. Coast Guard

24 July 2020

RELIEF SOUGHT
The Defense moves this Court to compel the Government to provide expert assistance
in the field of forensic psychology. (AE 41). The Government opposes the Defense
motion (AE 42). An Article 39(a) session was held on 21 July 2020.
ISSUE PRESENTED
Is the Defense entitled to expert assistance in the field of forensic psychology?
FINDINGS OF FACT
The Defense must prove by a preponderance of the evidence that requested expert
assistance is necessary. In reaching its findings of fact and conclusions oflaw, the Court
considered all legal and competent evidence presented and the reasonable inferences
drawn therefrom, and resolved all issues of credibility. Specifically, the Court considered
the Defense and Government briefs and attachments thereto, and the argument of counsel
on 21 July 2020.
l. The accused, BMC Hinton, is charged with violations of Article I 07 (False Official
Statement), Article 134 (Child Pornography) and Article 134 (Indecent Language).
2. On 14 November 2018, after being informed of his rights pursuant to Article 31 (b ),
UCMJ, the accused was interrogated by CGIS agents regarding his alleged online
activities. The accused also underwent a polygraph examination on 14 November 2018.
3. The accused made several statements to CGIS investigators during his interrogation
and polygraph examination.
4. On 28 February 2020, the Defense filed a request for expert assistance of
Psy. D in the field of forensic psychology.

5.

is a forensic and clinical psychologist in private practice in
She has provided expert consultation and testimony in over 400 civil and criminal
cases. She has provided expert consultation in numerous cases involving child
1
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pornography.
6.
stated she would be able to provide assistance regarding the accused's
recidivism risk and on the subject of coercive interrogation methods.
7. On 5 March 2020, the Convening Authority denied the Defense's request for a
forensic psychologist.
8. On 27 March 2020, the Defense filed a request for the Convening Authority to
reconsider their earlier denial of the Defense request for expert assistance. The Defense
cited the need for the forensic psychologist to conduct forensic testing to determine the
accused's susceptibility to interrogation techniques.
9. On 13 April 2020, the Convening Authority denied the Defense request.
10. The Government does not intent to offer recidivism expert testimony during a
potential sentencing case.

PRINCIPLES OF LAW
At a court-martial, the parties and the court shall have an equal opportunity to obtain
witnesses and other evidence in accordance with such regulations as the President may
prescribe. Art. 46, UCMJ. RCM 703(d) governs the appointment of expert witnesses
and consultants. If the Convening Authority denies appointment of an expert, the matter
may be referred to the Military Judge for resolution. In the case of an expert consultant,
the judge may order appointment of an expert if the assistance is "necessary for an
adequate defense." R.C.M. 703(d)(2)(A)(ii) (emphasis added).
Necessity goes well beyond mere relevance or helpfulness. United States v.
Bresnahan, 62 M.J. 137, 143 (C.A.A.F. 2005). The "mere possibility" of assistance is not
sufficient to prevail on a request. Id. Instead, the accused has the burden of establishing
that a reasonable probability exists that ( 1) an expert would be of assistance to the
defense and (2) that denial of expert assistance would result in a fundamentally unfair
trial." United States v. Gunkle, 55 M.J. 26, 31-32 (C.A.A.F. 2005). In determining
whether an expert would be of assistance, defense must demonstrate 1) why the expert
assistance is needed; (2) what the expert assistance would accomplish for the accused;
and (3) why the defense counsel were unable to gather and present the evidence that the
expert assistance would be able to develop." United States v. Gonzalez, 39 M.J. 459,461
(C.M.A. 1994).
44

(

ANALYSIS
The Defense has failed to demonstrate the necessity of the requested expert
assistance, thus the Court must deny the motion. The Defense first argues that
would conduct psychosexual and psychological testing of the client to determine if the
accused is predisposed of a crime. Def. Mot. at 6. There is no evidence before the Court
that the accused suffered from any mental condition which would make criminal
2
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predisposition a matter at issue in the case. As such, the Defense can only offer the
"mere possibility" that an expert consultant in the field of forensic psychology would
diagnose predisposition, or lack of predisposition, which would be helpful to the Defense
either on the merits or in sentencing (if necessary).
The Defense further argues that the Government's attempts on offering evidence of
the accused's motive, intent, and plan pursuant to Mil. R. Evid. 404(b) requires the expert
assistance of a forensic psychologist. The Court does not agree. Both defense counsel in
this case are seasoned litigators who will undoubtedly attack the strength of the
Government's proposed evidence. This has already begun as the Defense has filed a
motion to prevent this type of evidence being admitted at trial. (AE 32). Further,
assuming arguendo that the Government's proposed M.R.E. 404(b) is admitted by the
Court, the Defense has failed to demonstrate that they need expert assistance to
effectively cross-examine witnesses.
Further, the Defense does not need expert assistance to challenge the voluntariness
of the accused's statements made to CGIS on 14 November 2018. The Defense asserts
they require expert assistance to understand the interrogation tactics to successfully
challenge the voluntariness at trial. Def. Mot. at 8. However, the Defense had not
provided any evidence that the accused suffered from a condition that would make him
particularly vulnerable during an interrogation. Although
may potentially help
the Defense in their trial preparations, that does not meet the definition of necessity. As
outlined above, the defense counsel in this case are experienced litigators who are wellcapable of successfully challenging the voluntariness of these statements at trial without
the assistance of
Likewise, the Defense asserts their requested expert would accomplish
psychosexual and psychological testing to determine the accused's severity and risk of
recidivism for a potential sentencing case. Again, however, the Defense can only offer
the "mere possibility" that such testing conducted by an expert consultant in the field of
forensic psychology would result in expert testimony that the accused is at low risk of
recidivism. Moreover, the Government affirmatively stated they do not plan on offering
any recidivism evidence during a potential sentencing case. The Court of Appeal for the
Armed Forces has recognized recidivism evidence is only property admitted at trial via
expert testimony. See United States v. Frey, 73 M.J. 245 (C.A.A.F. 2004). Here, the
Government is not offering such evidence. By failing to establish a reasonable probability
that the requested expert would be of assistance to the Defense, it fails to demonstrate the
necessity if the requested expert.
Under the facts and circumstances of this case, particularly where the Government
does not intend to offer the testimony in the fields of either forensic psychology or
forensic psychiatry, the Court finds that denial of the requested Defense expert will not
result in a fundamentally unfair trial.

CONCLUSIONS OF LAW
The Defense is not entitled to the assistance of an expert in the field of forensic
3
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psychology.
RULING
The Defense motion to compel expert assistance is DENIED, consistent with the
above conclusions of law.

eAsJ~pWt?R,
Digitally signed by
•
• · CASEY.PAULR

8

R.
_

Date: 2020.07.24

CDR Paul Casey:'mea>'
Military Judge
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STATEMENT OF TRIAL RESULTS

STATEMENT OF TRIAL RESULTS
SECTIO N A -ADMINISTRATIVE
1. NAME OF ACCUSED (last, first, Ml)
!Hinton , William,

2. BRANCH

3. PAYGRADE

I Icoas t Guard

L.

I IE-7

1

6. TYPE OF COURT-MARTIAL

5. CONVENING COMMAND

IDistrict 11

4. DoD ID NUMBER
I
8. DATE SENTENCE ADJUDGED

7. COMPOSITION

I !Judge Alone - Pre MJA 1,1 loct 2 1, 2020

I IGeneral

I

SECTION B - FINDINGS

SEE FINDINGS PAGE
SECTION C - ADJUDGED SENTENCE

9. DISCHARGE OR DISMISSAL

I

('

No

12. FINES

I IN/ A

I IN/A

16. REPRIMAND

15. DEATH

I Yes

IE-]

11 . FORFEITURES

I l s months

Bad conduct discharge
14. REDUCTION

10. CONF INEMENT

17. HARD LABOR 18. RESTRICTION

(e' Yes (' No

(e' Yes (' No

(e' Yes (' No

13. FINE PENAL TY

11

IA

I

19. HARD LABOR PERIOD

(e IN/A

I

20. PER IOD AND LIMITS OF RESTR ICTION

IA
SECTION D - CONFINEMENT CREDIT

21 . DAYS OF PRETRIAL CONFINEMENT CREDIT

I

0

22. DAYS OF JUDIC IALLY ORDERED CREDIT

0

11

23. TOTAL DAYS OF CREDIT

0 days

11

I

SECTION E- PLEA AGREEMENT OR PRE-TRIAL AGREEMENT

24. LIMITATIONS ON PUNISHMENT CONTAINED IN THE PLEA AGREEMENT OR PRE-TRIAL AGREEMENT
If dishonorable discharge i s adjudged, the convening authority agrees to app rove o nly a bad conduct discharge .
All confinement in excess of6 months will be suspended for a period of 12 months.

SECTION F - SUSPENSION OR CLEMENCY RECOMMENDATION

25. DID THE MILITARY JUDGE
RECOMMEND SUSPENSION OF THE
SENTENCE OR CLEMENCY?

26. PORTION TO WHICH IT APPLIES
Yes ('

No

27. RECOMMENDED DURATION

r. I

I

11

28. FACTS SUPPORTING THE SUSPENSION OR CLEMENCY RECOMMENDATION

I
SECTION G - NOTIFICATIONS

29 . Is sex offender registration required in accordance with appendix 4 to enclosure 2 of DoDI 1325.07?

Yes (e'

No

('

30. Is DNA collection and submission required in accordance with 10 U.S.C. § 1565 and DoDI 5505.14?

Yes (e'

No

('

31 . Did this case involve a crime of domestic violence as defined in enclosure 2 of DoDI 6400.06?

Yes ('

No

(e'

32. Does this case trigger a firearm possession prohibition in accordance with 18 U.S.C. § 922?

Yes (e' No

('

SECTION H - NOTES AND SIGNATURE

33. NAME OF JUDGE (last, firs t, Ml)
Jcasey, P aul, R.

37. NOTES

34. BRANCH

II

coast Guard

35. PA YGRADE

I Jo-s

36. DATE SIGNED

I l o ct 21, 2020

I

January 2020

38. JUDGE'S SIGNATURE

I

CASEY.PA
UL.R.

Digitally signed by
CASEY .PAUL. R.

Date : 2020. 10.2 1
17:57:50 -04'00'
PREVIOUS EDITION IS OBSOLETE
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STATEMENT OF TRIAL RE SU LTS - FINDINGS
SECTION I - LIST OF FINDINGS

CHARGE

ARTICLE

107
Charge I:

134
Charge II:

SPECIFICATION

Charge II (co ntd ):

134
Charge rII

January 2020

ORDER OR
REGULATION
VIOLATED

FINDING

LIO OR INCHOATE
OFFENSE ARTICLE

DIBRS

Offense description

I
I lwtD
IFalse official statement

Withdrawn and
Dismissed

By order of the convening authority, charges were withdrawn and dismissed
without prejudice to ripen to prejudice upon the conclusion of appellate review.

Specification I·

INot Guilty

Spccificat10n:

Not Guilty

I lwtD

I

I

I

II

107-8-

Chi ld pornography: possessing or receivi ng or viewing

Withd rawn and
Dismissed

By order of the convening authority, charges were withdrawn and dismissed
without prejudice to ripen to prejudice upon the concl usion of appellate review.
-

IGuilty by E&S

I !Guilty by E&S

I

II

None

Offense description

Child pornography: possessing or receiving or viewing

Excepti ons and
Substitutions

Except for the words "images ofa minor. substitut ing the words "obscene vi ual depictions of what
appea rs lo be minors" ; and except for the words "to the prejud ice of good order and disc ipline in the

IGuilty by E&S

Specification.

I !Guilty by E&S

I

II

Offense description

Child pornography: possessing or receiving or viewing

Excc1 lions and
ubstitutions

armed forces and" ; of the excepted word Not Gu ilty: of the substituted words, Guilty , of the
Specification as excepted and substituted , Gui lty.

Offense description
Withdrawn and
Dismissed

By order of the convening authority, charges were withdrawn and dismissed
without prejudice to ripen to prejudice upon th e conclusion of appellate review.

PREVIOUS EDITION IS OBSOLETE

I

I

I

I
I
I

Empty

INo t Guilty
I lw,o
IIndcccnt Language

Specification:

I
I

None

Offense description

-----Spec1ficat1on 2

134

PLEA

I Empty

I
I
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CONVENING AUTHORITY'S ACTIONS

POST-TRIAL ACTION
"

SECTION A, - STAFF JUDGE ADVOCATE REV,IEW

1. NAME OF ACCUSED (LAST, FIRST, MI)

IHINTO ., WILLIAM L.
4.

6. TERM

5. CURRENT ENLISTMENT
1 11 DEC 20 17

ISECTOR SAN DIEGO

7. CONVENING AUTHORITY
(UNIT/ORGANIZJ\TION)

8. COUR TMARTIAL TYPE

II

IDISTRICT ELEVEN
-

I

I

I IE7

IT OR ORGANIZATION

3. DoD ID NUMBER

2. PA YGRAD E/RANK

General

-

-

--

I

114 YEARS

9. COMPOSITIO

I!Judge Alone

10. DATE S. NTENCE
ADJUDGED
1112-0CT-2020

Post-Trial Matters to Consider

I

-

I

13. Has the accused made a request for deferment of adjudged forfeitur s?

r Yes
r Yes
r Yes

14. Has the accused made a request for deferment of automatic forfeitures?

r

Yes

(e

0

15. Has the accused made a request for waiver of automatic forfeitmes?

r Yes

r.

0

r

Yes

ceNo

17. Has the accused submitted matters for convening authority's review?

ce Yes

(' No

18. Has the victim(s) submitted matters for convening authority's review?

r Yes

(e

19. Has the accused submitted any rebuttal matters?

r Yes

(e I 0

20. Has the mil itary judge made a suspension or clemency recommendation?

r Yes

re No

11. l las the accused made a request for deferment of reduction in grade?
12. Has the accused made a request for deferment o f confinement?

16. Has the accused submitted necessary information for transferring forfeitures for
benefit of dependents?

21 . I las the trial counsel made a recommendation to suspend anv part of the sentence? t Yes
22. Did the court-martial sentence the accused to a reprimand issued by the con ening r Yes
authority?
23 . Summary of ClemencyiDefermenl. Requested by J\ccused and/or Crime Victim, if applicable.

(e

lo

ceNo
(e No

0

C.No

ceNo

BMC Hinton requests t he convening authority (1) suspend three months of the adjudged five months of confinement and (2) reduce the
adjudged reduction in paygrade from E-3 to a reduction to th e paygrade of E-6.
CAPT

, SJA. has advised the Convening Authority o n the above clemency request.

24. Convening Authority Name/Title

I•-K Penoye,, RDMl

25 . SJA

I

I

ame

(APT

I
27. Date

rr

I

'?:() ,Jpv'2()w

I
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SECTION B. - CONVENING AUTHORITY ACTION
28. Having reviewed all matters submitted by the accused and the victim(s) pursuant to R.C.M. 1106/1106A, and
after being advised by the staff judge advocate or legal officer, J take the following action in this case: [lf defening
or w~iving any punishment. indicate the dat the deferment/waiver will end. Attach s igned reprimand if applicable.
Indicate what action, if any. taken on suspension recommendation(s) or clemency recommendations from the judge.]
In the case of U.S. v. BMC William Hinton, t he sentence is approved.

29. Convening authority's written explanation of the reasons for taking action on offenses,. ~th mandatory minimum
punishmen ts or offenses for which the maximum sentence to confinement drnt may be adjudged exceeds two years,
or offenses where the adjudged sentence includes a punitive discharge (Dismissal, DD, BCD) or confinement for
more than six months, or a violation of Art. 120(a) or 120(b) or 120b:
N/A.

31. Dale

PTPD or Re.view Shop.
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CONTINUATION SHEET - CA'S ACTION AND ENTRY OF JUDGMENT
23. Notes (Continued)
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CONTINUATION SHEET - CA'S ACTION AND ENTRY OF JUDGMENT

28. CA's Action - Continued

Convening Authority's Action and Entry of Judgment - HINTON. WILLIAM L.
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CONTINUATION SHEET - CA'S ACTION AND ENTRY OF JUDGMENT
33. Findings (Continued)
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ENTRY OF JUDGMENT

SECTION C - ENTRY OF JUDGMENT
**MUST be signed.by the Military /udge (or Circuit Military Judge) within 20 days of receipt**
33. Findings of each charge and specification referred to trial. [Summary of each charge and specification
(include at a min imum the gra amen of the offense) the plea of the accused, the findings or other disposition
accounting for any exceptions and substitutions, any modifications made by the convening authority or any post.trial ruling, ord r, or other de termination by the milita ry judge. R.C.M. 1111 (b ( 1)1
Charge l: Violation of the UCMJ, Article 107
Offense description: False official statement
Plea: Not Guilty
Specification 1 Plea: Not Guilty
Finding: Withdrawn and dismissed
Charge II: Violation of the UCMJ. Article 134
Offense description: Child pornog raphy: possessing or receiving or viewing
Plea:
Specification 1 Plea: Not Guilty
Specification 2 Plea: Guilty by exceptions and substitutions. Except for the w ords "images of a minor," substituting the words "obscene
visual depictions of what appears to be minors;" and except for the words "to the prejudice of good order and discipline in the armed
forces and;" of the excepted w ords Not Guilty; of the substituted words, Guilty; of the Specification as excepted and substituted, Guilty.
Findings:
Specification 1 Finding: Withdrawn and dismissed
Specification 2 Finding: Guilty by exceptions and substitutions
Charge Ill: Violation o f the UCMJ, Article 134
Offense description: Indecent language
Plea: Not Guilty
Specification Plea: Not Guilty
Finding: Withdrawn and dismissed

Convening Authority's Action and • ntry of Judgment - !:UNTO · WfLLIAM L.

Page 3 of 8

34. Sentence to be Entered. Account for any modifications made by reason of any post-trial action by the
conveni~g authority (including ru;iy action taken based on.a suspension recommen~ation), confinement cre~it, or any
post-trial rule, order, or other determination by the military judge. R.C.M. 1l l l(b)(2). If the sentence was
determined by a military judge, ensure confinement and fines are segmented as well as if a sentence shall run
concurrently or consecutively.
Bad-Conduct Discharge
5 months confinement
Reduction to E-3

35. Deferment and Waiver. Include the nature of the request, the CA's Action, the etlective date of the deferment,
and date the deferment ended. For waivers, include the effective date and the length of the waiver. RCM l 11 l(b)(3)
N/A

36. Action convening authority took on any suspension recommendation from the military judge:

N/A

Convenmg Authonty's Action and Entry of Judgment - HINTON, WILLIAM L.
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38. Dare judgment entered:

37. Judge's signature:

, c o;,_

I

I~

D~ (. 2¢29

39. In accordance with RCM 1111 (c)(l) the military judge who entered a judgment may modify the judgment to
correct computational or clerical errors within 14 days after the judgment was initially entered. Include any
modifications here and resign the Entry o[ Judgment.

- 40. Judge's signature:

.

..

--

~·

-- -

41 . Date judgment entered:

1

j

I

42. Return completed copy of the judgment to the Post-Trial Department/Review Shop for distribution to the defense
counsel and/or acc used as well as the victim and/or victims' legal counsel.
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APPELLATE INFORMATION

THERE IS NO APPELLATE
INFORMATION AT THIS TIME

REMAND

THERE WERE NO REMANDS

NOTICE OF COMPLETION OF
APPELLATE REVIEW

