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United States Coast Guard
Deputy Commandant for Mission Support
Norfolk, Virginia
Date:
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DEPUTY COMMANDANT FOR MISSION SUPPORT
1. The following personnel previously·detailed are EXCUSED for all cases referred to DCMS
General Court-Martial Convening Order No. 01-18:
Captain
Commander
Commander
Lieutenant Commander
Lieutenant Commander
Lieutenant
Lieutenant
Chief Warrant Officer Four
Chief Warrant Officer Four
Chief Warrant Officer Three
Chief Warrant Officer Three
Chief Warrant Officer Two
Senior Chief Yeoman
Senior Chief Health Services Technician
Chief Damage Controlman
Chief Store Keeper
Chief Machinery Technician
Chief Store Keeper
Electrician's Mate First Class
Operations Specialist First Class
Yeoman First Class
Electrician's Mate First Class
Yeoman Second Class
Yeoman Second Class
Yeoman Third Class
Machinery Technical Third Class
2. The following personnel previously detailed to this court-martial are EXCUSED as members
in the case of United States v. BM3 Andrew J. Shafran, USCG only:
Lieutenant Commander
Lieutenant Commander
Chief Warrant Officer Four

Chief Warrant Officer Three
Senior Chief Culinary Specialist
3. The following personnel are detailed as members in the case of United States v. BM3 Andrew
J. Shafran, USCG:
Lieutenant Commander
Lieutenant Commander
Lieutenant
Lieutenant Junior Grade
Lieutenant Junior Grade
Chief Warrant Officer Four
Chief Warrant Officer Three
Chief Warrant Officer Two
4. Since BM3 Shafran has elected enlisted representation pursuant to Article 25(c)(2)(B), UCMJ,
the following ten (10) enlisted persons are detailed as enlisted members in the case of United
States v. BM3 Andrew J. Shafran, USCG:
Master Chief Boatswain Mate
Senior Chief Yeoman
Senior Chief Machinery Technician
Chief Aviation Electronics Technician
Chief Aviation Maintenance Technician
Electronics Technician First Class
Maritime Enforcement Specialist First Class
Yeoman First Class
Electronics Technician First Class
Store Keeper Second Class
5. After identification of primary members, the military judge shall impanel three (3) alternate
members.
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CHARGE I: VIOLATIO

1

OF TH E UCMJ, ARTICLE 120

Specification I : In that BM3 Andrew Shafran, U.S. Coast Guard, on active dut y, did. at or near Newport
I ews, VA, on or about 12 May 2020, commit a sexual act upon Ms.
by penetrating her vulva with
his penis, without the consent of Ms.
Specification 2: In that BM3 Andrew Shafran. U.S. Coast Guard, on active duty. did, at or near ewport
News, VA. on or about 12 May 2020, touch the breast and buttocks of Ms.
with BM3 Shafran's
body part to wit: his hand, with an intent to gratify the sexual desi re of BM 3 Shafran, without the
consent of Ms.

CHARGE II : VIOLATION OF TH E UCMJ, ARTICLE 134
Specification: In that BM3 Andrew Shafran, U.S. Coast Guard, on active duty, did, at or near Ne~
News, VA. on or about 12 May 2020. provide several alcoholic beverages to Ms.
a person
h
hs knew to 00 under the age of 21. in the presence of other junior enlisted members of the U.S. Coast
Guard and U.S. Air Force, and that said conduct was to the prejudice of good order and discip line in the
armed forces and was of a nature to bring discredit upon the am1ed forces .
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TRIAL COURT MOTIONS & RESPONSES

COAST GUARD TRIAL JUDICIARY
EASTERN JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

UNITED STATES
DEFENSE MOTION IN LIMINE TO
PRECLUDE EVIDENCE AND
ARGUMENT ON INTO XI CATION

v.

ANDREW SHAFRAN
BM3/E-4
U.S. COAST GUARD

15 JUL 21

MOTION

Pursuant to R.C.M. 906(b)( 13), the defense moves this Court in Ii mine to preclude evidence
of the complainant's alcohol intake and stale of intoxication. Alternatively, the defense moves to
preclude argument that the complainant did not consent to the sexual acts in question because
she was incapable of consenting due to intoxication or because she was an underage drinker.
SUM MARY

Both the common law and the Constitution hold that a '·defendant cannot be he ld to answer a
charge not contained in the indictment brought against hi m."' Schmuck v. Un ited States, 489 U.S.
705, 7 17 ( 1989). But that is prec isely how the government intends to hold BM3 Shafran to
account in the case at bar. Despite not charging BM3 Sha fran with the criminal theory of liabi lity
that pertains to incapacity, the government provides notice of its intent to introduce expert
testimony about the ··physiological impacts of the victim's alcohol consumption", the
complainant's '•likely blood alcohol concentration at the time o f the a lleged assault", and the
" impact of alcohol consumption on the victim· s memory."' These facts are irrelevant to prov ing
the offenses all eged and ri sk forcing BM3 Sha fran to defend a "charge not contained in the
indictment brought aga inst him." Additionally, any argument about incapac ity risks mislead ing
the members and creates the potential that he could be convicted for misconduct not before this
Couit. As such, the defense moves this Cowt to issue an order precluding evidence of the
complainant's alcohol intake and stake of intox ication or, alternatively, precluding argument that
the complainant could not consent because she was intoxicated or drinking underage.
BURDEN

As the moving pa1ty, the defense bears the burden of proof by a preponderance of the
evidence with regard to each factual issue necessary for resolution of this motion. RC.M. 905(c);
Mil. R. Evict. I 04.
FACTS
I . This case springs from a 12 May 2020 consensual sexual encounter between BM3 Shafran
and the complainant, Ms.
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2. M s.

met BM3 Sha fran w hile she was working at a cashier at Lowes. (Encl. A).

3. On 11 May 2020, she decided to come over to his house because he had food there. (Id.).
4. Once she arri ved, BM3 Sha fran's roommate was cutting the ha ir of other indiv iduals in the
Coast Guard and Air Force. (Id.).
5. BM3 Shafran and Ms.
(Id.).

went to his room, w here she played w ith his pet s nake and dog.

6. After they left his bedroom, they went back to the living room, where she alleges that BM3
Shafran and his roo mmate, SN
USCG, encouraged her to take th ree shots of
alcohol. (id.).
7. She was unsure what k ind of alcohol it was. (Id.) .
8. After she took the shots, they walked the dog even though Ms.
e ffects of the alcohol. (Id.).

reported feeli ng the

9. T hey then got into the hot tub together, w here they talked more than half an hour. (Id.).
I 0. She a lleges that he touc hed her naked breast and buttocks after they got out of the hot tub
w ithout her consent. (Id.).
I I . O nce he handed her a towel, she went upstai rs to his bedroom alone and sat on the couch.
(Id.).
12. She c la ims he pushed her toward his bed. (Id.).
13. O nce s he lay down o n the bed, she a lleges that she passed out but woke up to BM3 Shafran
penetrating her vulva w ith his penis while she was on her stomach. (Id.).
14 . She c la ims she was unable to stop the pene trati ve sex fro m occurring because ·'my body was
fee ling all over the pl ace." (Id.).
15. After BM3 Shafran ej aculated, she got out of bed, went to the bathroom, and contacted a
fri end. (Id.).
16. She later left his residence and drove home. (Id.).
17. Based on that 4 May 2020 sexual encounter, the government has referred two specifications
of the sole C harge against BM3 Shafra n. (Charge Sheet, 6 May 202 1)
18. In Specification I of the sole C ha rge, the governme nt alleges that BM3 Shafran violated
A rticle l 20(b)(2)(A), 10 U .S.C. § 920(b)(2)(A) (201 9), when he:
... commit(ed] a sexual act upon Ms.

by penetrating her vulva w ith his penis,
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w ithout the consent of Ms.
(Charge Sheet at I .)
19. In Specificatio n 2 of the so le C harge, the government a lleges that BM3 Shafran violated
A rtic le 120(d), 10 U. S.C. § 920(d) (20 19) by co mmitting a sexual contact when he:
. .. touc h[ eel] the breasts and buttocks of Ms.
desire of BM3 Sha fran, witho ut the consent of M s.

... . with an intent to g ratify the sexual
(Id.).

20. O n 24 June 202 1, the government provided notice of its intent to introduce ex pert testimo ny
regarding the --physiological impacts o r the victim·s a lcoho l co nsumption .. , the compl ainant's
.. likely bl ood a lcoho l concentration at the time o f the a lleged assault... and the '·impact o r a lcoho l
co ns umpt io n o n the victim's memo ry : · (Enc l. B).

LAW
A crimina l de fendant has the rig ht or notice to the charge broug ht aga inst him. Schn111ck., 4 89
U.S. at 7 18. In the court-ma rtial system, the constitutio nal right to fa ir notice has been found to
encapsulate both the right to notice of the specific c harge through exp licit pleading . United
States v. Fosler , 70 M ..l . 225 (C.A. A.F. 20 11 ), and the rig ht to know what legal theo ry the
accused w ill be convic ted under, United States v. Jones , 68 M.J. 465 468 (C.A.A.F. 20 I 0) .
T hus, for example, in a no tice pleading jurisd ictio n such as the military, there is a requ irement to
·'a llege every e lement ex pressly o r by necessary implicatio n [to] ensure [] that a cle le nclant
understands what he must defend against." Fosler, 70 M.J. at 229. And s ince it is up to Congress
to ·'de fine c rimina l o ffe nses and the ir constituent parts." [o]ne o ffense e ither is o r is not ...
necessarily inc luded in ano ther o ffense.'· Jones , 68 M.J. at 468.
Fos ler and Jones discussed those principles in the context of Artic le 134 and lesser-included
o ffenses, respectively. But those bedroc k foundations were a lso at play in the context of Article
120, UCMJ, in United States v. Sager, 76 M.J. 158. In Sager, C.A.A. F found that an abusive
sexua l co ntact as incorpo rated by Artic le I20(b)(2)' s pro hi bition against such contact upo n a
person who is ''asleep, unconsc io us, or o the rw ise unawa re that the sexual act is occurring''
actually creates three separate theo ries of liability. Id. at 162. O ne is e ither as leep, unconscio us,
o r o therw ise unaware-they each --refl ect separate theories o f liability ." i d. at 162. Likewise, in
United States v. Riggins, 75 M .J. 78 (C.A.A. F. 20 16), C.A.A.F. took issue when the govenm1e nt
e ffectively merged multiple A1t ic le 120, UCMJ, theories of liability, denying the accused in that
case ·'noti ce that he needed to. or even co uld, defend aga inst the charges by contesting'· an iss ue
tha t was not charged. Riggins at 84 . Notably, both of those opinio ns reversed prior decisions by
the Navy-Marine Corps Court of C ri m inal Appeals w here it had affirmed decisio ns that
effectively blended separate theories o f crim inal liability in the context o f Article 120, UCM.I.
A lthough N. M .C.C.A. a ffi1med in United States v. Motsenbocker , 20 17 CCA LEXIS 201 9 (N.M.
C t. C rim. App. IO Aug. 20 17), the case involved, potentially like this one, a situatio n where the
accused a lleged that ·' the government charged him w ith one c rime, but co nvicted him of
a nothe r." Id. at at *9. The dissent in that case rig htly argued that the only way to give effect to
A rtic le 120 ·s legal inability to consent theories of crimina l liability is to ma intain each of Article
I 20' s provisio ns as separate offenses. Id. at *60, *66 (Campell, S.J., d issenting). The dissent
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there found allowing instructions and evidence on a theo1y of liability not at issue would have
impacted the findings. Id. As the Court plainly put it in Schmuck, if a prosecutor could "request
an instruction on [or, in this case, present evidence of and argument on] an offense whose
elements were not charged in the indictment. the right to notice would be placed in j eopardy.•·
Scmuck, 489 U.S. at 718.
As a baseline, any evidence is generally admissible at courts-mai1ial as long as it is relevant.
Mil. R. Evid. 402. The test for relevant evidence. as set forth in M.R.E. 40 I. is if it " has any
tendency to make a fact more or less probable than it wou ld be without the evidence•· and ..the
fact is of consequence in determ ining the action." Mi l. R. Ev id. 40 I. While relevant evidence is
generally admissible, the Military Rules of Evidence provide certain exceptions that bar its
admissibility, including federal statute, the Manual for Courts-Martial, and the United States
Constituti on. Mil. R. Evid. 402. However, the balancing test allows the mi litary judge to exclude
relevant evidence if ··its probative value is substantially outwe ighed by a danger'' of unfair
prejudice, confusing the issues, misleading the members, undue delay, wasting time, or
needlessly presenting cumulative evidence. Mil. R. Evict. 403. Evidence offered at courtsmartial is, of course, somehow prejudicial to a party. But unfair prejud ice exists ••if the evidence
is used for someth ing other than its log ical. probative force:· United Swtes v. 01re11s, 16 M.J.
999, I 002 (C.M.R. 1983). The "balance between probity and prejud ice'' is a matter for the
mi litary judge to determine, and it is reviewed under an abuse of discretion standard by higher
cou11s. id. Due to the "substanti ally outweighed"' language in M.R.E. 403 , the rule favors
admissibility. See Mil. R. Evid. 403; Un ited States v. Teeter, 12 M..J. 716, 725 (C.M. R. 1981)
("the genera l rule is that the balance should be struck in favo r or adm ission··). But M.R.E. 403
also is focused on "prejud ice to the integrity of the trial process, not prejudice to a particular
party or witness."' United States v. Collier, 67 M.J. 347, 354 (C.A.A.F. 2009).
Under Mil. R. Evid 105, when the military j udge admits evidence for a specific purpose, the
milita1y judge must on timely request ·'restrict the ev idence to its proper scope and instruct the
members accordingly." Mil. R. Ev id. I05. A limiting instruction may be an appropriate
alternative to exclusion of evidence. See, e.g., United States v. Dorsey, 16 M.J. I, 8 (C.M .A.
1983) (finding that a limiting instruction was an appropriate cure for the "overly drastic" remedy
of exclusion).
ARGUMENT

BM3 Shafran has been charged with a separate and distinct theory of criminal liability under
Article 120, UCMJ, which does not directly impl icate Ms.
legal inability to consent.
Specifically, he is charged with committing a sexual act and a sexual contact upon Ms.
without her consent under IO U.S.C. § 920(b)(2)(A) and its corolla1y under § 920(d). He is not,
however, charged with committing a sexual act upon Ms.
when she lacked the legal abil ity
to consent clue to impainnent under IO U.S.C. § 920(b)(3) or its corollaiy under § 920(d). As a
resu lt, the defense moves this court to preclude evidence and li mit argument pertaining to
incapacity to maintain BM3 Shafran 's due process right to notice of the charges alleged and to
prevent him from being convicted for offenses that are not before the cou11.
a. Because Ms.
legal ability to consent is not at issue. evidence of her alcohol
consumption violates BM3 Shafran· s right to notice on the charges alleged, is irrelevant
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to the actual charges, and, alternatively, is unfa irly pre judic ia l because it could be used
for a purpose other than its probative force.
The government provided notice through its expert notification that it intends to submit
tes timony regarding ev idence of Ms.
alcoho l consumption. Such evidence should be
precluded because the theory of criminal liability that pe11ains to such evidence is not before the
cou11. As a result, evidence of Ms.
alcohol consumptio n is irre levant and unfairly
prejudicia l. There is no fact that is more or less probable than it would be w ithout the evidence of
Ms.
consumption of alcoho l. E ither she consented or she did not. This Court should find
that her factual consent is distinct here from her legal inability to consent. [f evide nce of her
alcohol consumption is all owed, BM3 Shafran is a lso unfai rl y prejudiced because of the
possibility that members would use s uch evide nce fo·r purposes other than what is permissible. In
short: They could convic t him for a standard on whether she was incapable of consenting, rather
t~1an w hether she actually did consent. Finally, such evidence would require BM3 Shafran to
de fend aga inst a "charge not contained in the ind ictment bro ught against h im." BM3 Shafran is
when she lacked the legal ability to consent. The
not charged with assa ulting M s.
government is a lways free to plead in the alternative. It chose not do so in this instance. As a
resu lt, its charging decisions should be held against it, not him.
b. For the same reasons as noted in paragraph (a), evidence of Ms.
intoxication should be precluded.

state of

The government also provided notice th.rough its expe11 notification of its intent to use
evidence of Ms.
state of intoxication against BM3 Sha fran. Specifically, it noted the
expert w itness would opine about phys io logical impacts of a lcohol consumption, the
complainant" s b lood a lcoho l concentration, a nd the impact of' the a lcoho l consumption on the
compla inant's memory. Such evidence, for the reasons stated above, is irre levant, unfairly
prejudic ia l, and violates BM3 Sha fran's constitutional rig ht to notice. It should be prec luded.
c. In the event that the aforementioned evidence is determined to be res gestae, the
government should still be precluded from arguing that Ms.
did not consent because
she lacked the legal capacity for it.
As an alternative, this Court should preclude the trial counsel from arguing that Ms.
did
not factually consent because she was legally unab le to do so. Even more so than the evidence
discussed above, a llowing the government to argue lega l incapacity vio lates BM3 Shafran 's right
to notice and presents the very real possi bility that the factfinder could convict him for an offense
that is not before the court. As the dissent rightly argued in Motsenbocker, the only way to give
effect to legal inabil ity to consent theories is to limit application of instances of "without
consent" allegations to instances where o nly factua l consent is at issue. Motse11bocker, 20 17
CCA LEXIS 2019 at *59. Inability to consent due to intoxication is not a lesser-included offense
o f sexua l assault without consent-it stands alone as a separate criminal theo1y of liability. BM3
Shafran is only c harged with assa ulting Ms.
without consent. If the government is allowed
to blend legal consent w ith factual consent by introduc ing evidence of her state of intoxication
and then arguing s he was incapable of consenting before the factfinder, it re nders A rticle
120(6 )(3) mere surplusage, denies BM3 Shafran right to notice, and risks the very real possibility
that the government would ·'charge[] him with one crime, but convict[] him of another." This
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Court sho uld preclude arg ument o n Ms.
d.

incapac ity to consent due to her intoxicatio n.

If the evidence is no t excluded. the defe nse moves for an appropriate limiting instruction.

alcohol intake and state of intoxicatio n is introduced,
In the event that e vide nce of Ms .
the defense moves for a lim iting instructio n pursuant to Mil. R. Evid. I 05 to e nsure the evide nce
is used only for its permiss ible purposes to provide context fo r the surrounding circumstances.

RELIEF REQUESTED
The de fense moves this Court preclude ev idence of the compla inant" s alcoho l intake and
state of intoxication, severing the Article 134 charge from the A1t icle 120 charge and
spec ificat io ns in o rder to p rese rve B M3 Shafran·s substa nti ve rig hts . A lternatively, the d efense
moves to preclude arg ument that the complainant did no t consent to the sexual acts in question
because she was incapable of consenting d ue to intoxicatio n and proposes the follow ing limi ting
instruction :
There are different theories in which a pe rson cou ld be charged with a sexual
assault. One of those is that an alleged victim was incapable of consenting to a
sexual act due to the impai1ment of alco hol. That has not been charged in this
case and is not an issue for your detennination. Therefore, Ms.
capacity to
consent is not at issue in this case, and you are not to concern yourself w ith
w hether she had the capacity to consent.

EVIDENCE & ORAL ARGUMENT
The defense offers the fo llowing enclosures as evidence in support of this motion:
A. Surnma1y of Interview of Ms .

dtd 9 Jun 20

B. Government Notice of Expected Use of Expe1t Testimony dtd 24 Jun 2 1

T. POPE
LT, USCG
Detailed Defense Counsel

LT, JAGC, USN
Detailed Defense Counsel

CERTIFICATE OF SERVICE
I hereby certify that on the 15th day of July, 2021 a copy of this motion was served on the Court and
Trial Counsel.

T. POPE
LT, USCG
Detailed Defense Counsel

LT, JAGC, USN
Detailed Defense Counsel
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GENERAL COURT-MARTIAL
UNITED STATES COAST GUARD

UN ITED STATES

)
)

)
)
)

V.

GOVERNMENT RESPONSE TO
DEFENSE MIL: PRECLUDE EVIDENCE
AND ARGUMENT ON INTOX ICAT ION

)
)

ANDREW J. SHAFRAN
BM3/E-4, U.S. COAST GUARD

)
)

22 July 202 1

RELIEF SOUGHT

The United States files this response in opposition to the Defense motion to preclude
evidence and argument regarding Ms.

alcohol consumption or intoxication. Evidence of Ms.

intoxication and consumption of alcohol is res gestae of both charged offenses and cannot
be precluded. 1
HEARING

Should the Court deem it necessary, the United States requests oral argument.
BURDEN

The Defense bears the burden of persuasion and the burden of proof. The burden of proof
for any contested factual issues is a preponderance of the ev idence. R.C.M. 905(c)( I).
ST ATEMENT OF FACTS

I. There are two specifications under Article 120, UCMJ- one sexual assault and one abusive
sexual contact, pending against BM3 Andrew Shafran. A single specification under Article
134, providing alcohol to a minor, has also been referred against BM3 Shafran .

1

The defense motion, as well as this response, presu mes the case will be tried before me mbers .
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2. The Artic le 120 charge for sexual assault, is prem ised on a lack of consent from Ms.

The

United States does not contend and has not charged, the A11icle 120 offense as one in which
Ms.

had an inability to consent.

EVIDENCE
The United States does not have any additional evidence in support of this motion, and
incorporates the defense motion and enc losures by reference.

LEGAL AUTHORITY AND ARGUMENT
A ll evidence that is presented at trial need not be directly re lated to the charged offenses.
To prove a charged offense and to complete the story of a crime on trial it is necessary to prove the
immediate context of happenings near in time and place; known as res gestae. United Stales v.

Kloock, 652 F.2d 492, 495 (5th C ir. 198 1)(quotations om itted). In o rder to enable the fact finder to
see the "full picture" presented by the evidence, it is necessary to allow the adm issio n of res geslae
evidence w hich provides necessary context for the narrative produced by all of the ev idence . United

States v. Metz, 34 M.J . 349 (C.M.A. 1992); See also United Stales v. Olsen, 79 M .J. 682 (C.G. Ct.
Crim . App. 20 19), review denied, 80 M.J. 72 (C.A.A.F. 2020). If the evidence wi ll be confusing,
or if disallowing certa in evidence w ill create "gaps in the narrati ve of occurrences" and " induce
unwarranted speculatio n" it is necessary fo r the court to a llow evidence of indirectly related
evidence. Id.
T ho ug h res gestae evidence is frequently admitted at trial as it is often seen as part and
parcel of the charged offenses, however, the court must still apply an M.R.E. 403 balanc ing test.

United States v. Robertson, No. ACM 3906 1 (REH), 2020 WL 4499879 (A.F. Ct. Crim. App. Aug.
3, 2020), review denied, No. 2 1-0048/AF, 202 1 WL 1393963 (C.A.A.F. Mar. 2 , 2021 ). Pursuant to
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M.R.E. 403 evidence should be admitted if the probative value of the evidence is not substantially
outweighed by the danger of unfair prejudice. M.R.E. 403.
Evidence that Ms.
consumed alcohol and became intoxicated is res gestae
of both charged offenses and the U nited States should not be precluded from
introducing evidence or arguing based upon these facts.

BM 3 Shafran is charged with prov iding alcoho l to a minor, abusive sexual contact without
consent, and sexual assault without consent. The nature of the interactions bet\.veen victim and
accused, the events that transpired before, during and fo llowing the alleged offenses are all
essential in formation for the fact finder to hear in order to full y understand the charged misconduct.
In Metz the victim of domestic abuse was seen by several witnesses at various points during the
day that preceded an assault at the hands of her husband. Metz, 34 M.J. at 351. The Metz court
allowed testimony about the physical cond ition of the victim at various points during the day. Id.
The court held that such testimony was not directly related to the charged o ffense, but it did provide
necessary context for the fact find er to appreciate the extent of the inj uries the victim suffered
during the assault by her husband. Id.
The present case presents a similar factual scenario. Ms.

sober, made a decision to go

to BM3 Shafran's house. The events that transpired there, from her drinking alcohol, to his groping
her, and ultimately the sexual assau lt are an ongoing course of conduct that encompasses all of the
charged offenses. The fact finder must be apprised of the context of the evening to understand the
reactions of the parties involved and how the events transpired. Where Metz held that res gestae
evidence regarding the absence of injury early in the day was necessarily juxtaposed with the
ultimate injury suffered by the victim, this Court should allow res gestae evidence of how Ms.
came to be intox icated that night and the effect that intoxication had on her throughout the night.
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To separate Ms.

physical condition from the course of events on this evening would

rob the fact finder of vital contextual in formation necessary to make a full and fair assessment of
the accused's cu lpability for the charged offenses. Turning to M.R.E. 403 , the danger of un fair
prejudice is not outwe ighed by the probative value of the evidence and testimony- much less

substantially outweighed. Ms.

physical cond ition is certainly a factor to be considered by

the facr finder in weighing her credibility, by her condition is largely irrelevant to the charged
offenses of sexual assault and abusive sexual contact without consent. Drunk or not, the charged
offen ses hinge on whether Ms.

consented to the contact perpetrated against her. She did not.

The United States should not be precluded from introducing evidence, testimony, or
argument regarding Ms.

physical condition on the ni ght of the charged offenses. This

evidence helps explain why Ms.

sat outside in her car fo llowing the assault (instead of

immediately leaving) and why there may be some gaps within her memory. These facts are the
definition of res gestae and are essential to developing the narrati ve of the evidence regarding the
charged offenses. The Court should deny the defen se motion to preclude the use of this evidence.
The United States is not alleging, nor has it been charged, that Ms.
was
sexually assaulted when incapable of consenting and as such there is no
prejudice to any right of the accused.

Whether Ms.

was drunk or sober is context that fact finder can use to assess her

credibi lity as well as the narrative of the evidence, but her physical condition alone does not change
the fact that she did not consent to the sexual contacts and acts performed on her. The accused is
on notice that the offenses are charged as "without consent" and the United States intends to
present and argue the case as such. The offenses were not charged as " incapable of consent"
offenses where it would be necessary for the government to prove incapacity. Here the United
States must prove that consent was not freely given for the touch ing or sexual acts.
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The Court should allow Ms.

full testimony regarding the night in question, and allow

the United States to argue those facts as ev idence that corroborates Ms.

accounting of what

occurred on that night in May. The defense motion is unclear as to what "substantial right" of the
accused will be prej udiced. Inherently, the United States' evidence will be prejudicial against the
defense's case, however just because facts are bad fo r the defense does not mean the Court should
deem them inadmissible.
Returning to the M.R.E. 403 balancing test the probative value of the ev idence of Ms.
intoxication and alcohol consumption is that it corroborates her accounting of the events, it
provides context for the alleged offenses, and it prov ides context for the fact finder regarding the
narrative of facts and evidence available. The defense has not demonstrated in any way how this
eminently probative va lue is substantially outweighed by the danger of unfair prej udice. The
defense motion discusses the "what ifs" of the government attempting to introduce " incapable of
consent" ev idence, and the government concedes that if the United States pursued an uncharged
theory of the case the accused may not appropriately be on notice of the charged offenses. But
there is nothing to suggest that has or will occur in this case. Ms.

phys ical condition is res

gestae of the charged offenses and this Court should not preclude the United States' ability to

present and argue these facts , therefore the Court should deny the defense motion.
If the Court deems an instruction to members is necessary, the United States
would request a Witness Credibility instruction vice the novel instruction
proposed by Defense.

The Defense has requested a novel instruction centering on the ability (or lack thereof) of
Ms.

to consent to the sexual act and assault she experienced, it does not relate to the offenses

as they have been charged. Such an instruction would only serve to introduce confusion of the

Page 5 of 6
Appellate Exhibit

Page_
5_ of ~ -

X\ V

issues and mislead the factfinder as to the relevance or weight to be attributed to Ms.
testimony.
While the we ight to be afforded to any witness ' testimony is firm ly within the province of
the members, the proposed instruction would unnecessarily add confusion regarding a legal
standard that is not at issue in the case, nor will it be made an issue with in the case. The Cou11
should deny the defen se motion and decline to provide the requested instruction. If the Court
ultimately determines an instruction is necessary the United States requests Instruction 7-7-1 ,
Witness Credibi lity, a standard instruction regarding the substance of Ms.

(and any other

witness' ) testimony. 2

CONCLUSION

The United States requests that the Court deny the defense motion to preclude the
government from argu 111g or introducing evidence of Ms.

alcohol consumption and

subsequent intox ication.

Respectfully submitted,
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COAST GUARD TRIAL JUDICIARY
EASTERN JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

UNITED STATES
DEFENSE MOTION TO COMPEL
EXPERT PRODUCTION

v.
ANDREW SHAFRAN
BM3/ E-4
U.S. COAST GUARD

15 JUL 21

MOTION
Pursuant to 10 U .S.C. §846, Article 46, Unifonn Code of Military Justice, and Rule fo r
Courts-Martial 703 , as well as the Sixth Amendment to the U.S . Constitution, the defense moves
thi s Court to compel production o f expert consultants in the fields of forensic toxicology and
forensic psychology. Although the defense' s request fo r an expert consultant is still pending a
determination by the Deputy Commandant for Mission Support, defense counsel is filing this
motion now for purposes of judicial economy in the event that it is denied before any Article
39(a) session for this motion.

SUMMARY
The defense moves fo r an order appointing and producing expert consultants to the defense
team for BM3 Shafra n. Specifically, the defense requests production of expe1t consultants in the
fie lds of forensic toxicology and forensic psychology. While a request for an expert consultant is
pending, the defense files this motio n as a placeholder in the event that litigation over this issue
is required based on the Trial Counsel' s negative endorsement of the defense request.

BURDEN
As the moving party, the defense bears the burden of persuasio n and the burden of proofon
any factual matter by a preponderance of the evidence. R.C.M. 905(c) .

FACTS
1. BM3 Shafran is charged, inter alia , with two specifications of v iolating Article 120, Uniform
Code o f Military Justice (Sexual Assault and Abusive Sexual Contact).

2. On I July 202 1, defense counsel submitted a request to the convening authority for
consultation services from Dr.
a professor of clinical pharmacology and systems
who has more than 25 years of
physiology at the
experience in forensic pham1acology and toxicology. (Encl. A)
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3. In its request, the defense noted that, while BM3 Shafran is not charged with sexual assault or
abusive sexual contact under a theory that the complainant is legally incapacitated, the
government's theory of the case appears to be that BM3 Shafran sexually assaulted Ms.
when her "body was feeling all over the place" due to the consumption of alcohol. (Id.).
4. The defense noted that, since no toxicology result was obtained for Ms.
, Dr.
could use Widmark extrapolation and the Dubowski scale in order to identify Ms.
likely level of intoxication and compare it to what she described. (Id.).
5. The defense also submitted a request on 1 July 2021 to the convening authority for
consultation services from Dr.
a forensic and clinical psychologist. (Encl. B)
6. It its request for Dr.
the defense noted it anticipated using Dr.
to educate the
factfinder about the effects of alcohol on memory at trial on the merits and additionally advise
counsel during pre-trial preparation about a defense theory that Ms.
may be conflating
her consensual sexual encounter with BM3 Shafran with a prior sexual assault she reported to
a responding police officer. (Id.).
7. Both of these expert requests were submitted subsequent to Trial Counsel notifying the
defense on 24 June 2021 that it was seeking the convening authority' s employment of Dr.
M.D. , a licensed psychiatrist. (Encl. C).
8. In its request for Dr.
that it submitted to the defense, the government indicated it would
to provide testimony "related to the physiological impacts of the victim's
be using Dr.
alcohol consumption, her likely blood alcohol concentration at the time of the alleged assault,
the impact of alcohol consumption on the victim' s memory, and the implications and
manifestations of the trauma sustained during and following the alleged assault." (Id).
9. In the interest of expediency, with a compressed timeline of only two months between the
Article 39(a) and the trial dates, the defense submitted its request for pre-trial consultation and
in-trial services at the same time, noting that both experts could consult during the
government's case-in-chief independent of whether the defense provided notice that they
would be called as expert witnesses during the defense's case-in-chief. (See Encl. A and B.)
IO.On 8 July 2021, Trial Counsel provided a partial endorsement of the defense' s request for Dr.
services, approving the 15 hours of pre-trial consultation requested but denying the
defense's request for six full days of in-person support. (Encl. D).
11. Instead, the government indicated it would approve 40 hours of support over five days for
services during trial on the merits. (Id.)
12.In its response, Trial Counsel indicated that Dr.
telephonically" during the trial. (Id.)

could "provide consultation services

13.Trial Counsel also indicated that the defense would need to request additional funding to
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produce Dr.

at trial. (Id.).

14.The government recommended fu ll denial of the defense' s request fo r Dr.
consultation services in pre-trial preparation and during the trial. (Encl. E).
15.As a j us tification for its recommended denial fo r Dr.
, Trial Counsel gestured toward
its recommended approval of the defense request for a forensic psychologist and noted that
the ·'areas of expertise between the two requested consultants overlap with one another." (Id.)
16. As such, Trial Counsel recommended denial because Dr.
·'cumulative and unnecessary'· if the defense request for Dr.

and D r.
would be
is approved . (Id.)

LAW
T he S ixth Amendment to the U.S Constitution provides that '•[i]n all criminal prosecutions,
the accused sha ll enj oy the rig ht [ ... ] to have compulsory process for obta ining w itnesses in his
favor. " U.S. Const. amend. VI, c l. 7. T his right is "wel l established in mi litary law and has been
g uarded by [our hig hest Court]." United States v. Hinton, 21 M.J. 267,269 (C.M.A. 1986) (citing
united States v. Ccnpenter, I M.J. 384 (C.M.A. 1976; United States v. /turralde-Aponte, I M.J.
196 (C.M .A. 1975)). Consistent w ith the constitutional mandate, the prosecutio n and the defense
at a court-mart ial "shall have equal opportunity to obtain w itnesses and evidence, including the
benefit of compulsory process," R.C.M. 703(a), and " [e]ach party is e ntitled to the production of
any w itness whose testimony on a matter in issue on the merits or on an interlocutory question
would be relevant and 11ecessa1y." R.C.M. 703(6)(1) (emphasis added). Additio nally, under
R.C.M. I 00 I (f), a party is entitled to the production of a w itness w hose testimony on sentenc ing
is needed as long as certai n limitatio ns are met.
In the context of expert assistance, the Sixth Amendment also guarantees all the right to the
effective assistance of counsel and the right to present a defense. The advocacy skills of an
attorney alo ne do not satisfy this constitutional requirement. Ake v. Oklahoma, 470 U.S. 68, 7683 ( 1985). Due process sometimes requires appointment of a government-funded expert. Article
46 cod ifies this precept: " [t]he tria l counsel, the defense counse l, and the court -martial shall have
equal opportunity to obtain witnesses and other evidence in accordance with such regulations as
the President may prescribe." In accordance w ith this mandate, Rule for Court-Martial
703(d)(2)(A)(ii) authorizes the appointment of expert consultants when they are necessary for an
"adequate defense." In contrast, experts w itnesses may be appointed, at government expense,
when the expert's testimo ny would be " relevant and necessary" and, if so, whether the
" Government has provided or w ill provide an adequate substitute." R.C.M. 703(d)(2)(A)(i); see
also United States v. Ford, 5 1 M.J. 445, 455 (C.A.A.F . 1999). But our superior court has also
held that Artic le 46 is a "clear statement of congressional intent against government explo itation
o f its opportunity to o btain an expert vastly superior to the defense's." United States v. Warner,
62 M.J. 114 (C.A.A.F. 2005). In Warner, the Comt of Appeals for the Aimed Forces effectively
held that, when the government provides itself an expert in a field, it sho uld provide a
comparable expert to the defense. Id. As such, Article 46 prohibits an uneven playing field
w here the government is relying upon an expert to assess scientific expett and provide expett
testimony and the defense is denied its request for an expert to prepare for and respond to the
government's expert. United States v. Lee, 64 M .J. 213 (C.A.A.F. 2006).
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As discussed above, an accused is entitled to an expert witness' s assistance to aid in the
preparation of his defense only upon a demonstration of necessity. But necessity requires more
than the mere possibility of assistance from a requested expe1t. The accused must show that a
reasonable probability exists "both that an expert would be of assistance to the defense and that
denial of expert assistance would result in a fundamentally unfair trial." United States v.
Bresnahan, 62 M.J. 137. 143 (C.A.A.F. 2005). For the first prong from Breshnahan, a three-part
test is applied to determine whether expert assistance is necessary. ·'The defense must show: (I)
why the expert assistance is needed; (2) what the expert assistance would accomplish for the
accused; and (3) why the defense counsel were unable to gather and present the evidence that the
expe1t wou ld be able to develop." Id.

ARGUMENT
The defense's request for the appointment o f expert consultants in the fields of forensic
psychology/psychiatry and forensic toxicology should be compelled because an expert would be
of assistance to the de fense and the denial of an expert would result in a fundamentally unfair
trial.
a. The first prong is met because a reasonable probability exists that the expe1t consultant
would be of assistance to the defense.
(I) Why is the expert assistance needed:
Dr.
assistance is needed because Ms.
alleges that she was unable to stop
sexua l activity from occurring because her " body was fee ling a ll over the place", presumably due
to the consumption of alcohol. Specifically, she reported having three shots of alcohol over the
course of the night. As a result, her level o f intoxication is a key factor in determining BM3
Shafran 's criminal liability in this case. Although no toxicology result was obtained, Ms.
repo1ted what she recalled consuming over the night in question. Using that information and
can use Widmark extrapolation and the
other variables, a forensic toxicologist like Dr.
Dubowski sca le in order to identify Ms.
likely level of intoxication and compare it to what
she described. In order to competently represent BM3 Shafran, the defense must understand Ms.
likely level of intoxication and the science behind alcohol metabolism and how alcohol
affects motor skill s. Acquiring this knowledge is essential to the defense team 's preparations to
cross-examine Ms.
to how much alcohol she drank and how it ostensibly caused her body to
to properly interpret the
" feel[] all over the place." Expert assistance is needed from Dr.
evidence at issue and understand how alcohol interacts with the body.
Dr.
assistance is needed to consu lt on and potentially provide educationa l expert
testimony about the effects of alcohol on memory. BM3 Shafran and the complainant, Ms.
can provide
had been drinking the night in question. A forensic psycholog ist like Dr.
assistance to the defense on alcohol-induced blackouts, the deleterious effects that alcohol
consumption has on short-term memory, and the ability to give consent w hile potentially
intoxicated that the defense, lacking the necessary training and experience, would otherwise not
understand or appreciate. Such an expe1t would assist the defe nse to prepare a defense theory
and cross examination of any government witness laying the foundation or presenting such
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evidence. The defense is unable to understand the intricacies o f something as complex as
memory and behavior and their relationship to alcohol without the assistance of an expe1t.
made to a
Additionally, the defense has filed motions relating to a disclosure Ms.
resp onding police officer that she did not want to report the sexual assault because she had
prev iously been sexually assaulted. If such evidence is admitted at trial, a forensic psychologist
is conflating a prior sexual assault
like Dr.
may also be able to explore w hether Ms.
she alleges occurred previously.
(2) What the requested exp ert would accomplish:
A forensic toxicologist like Dr.
can advise the de fense team on the meaning of all
available data. Dr.
w ill then assist the defense to prepare a theme, theory, and crossexamination for Ms.
or any of the government's own experts in forensic toxicology that it
could be called to rebut
may call to testi fy regarding this case. Specifically, Dr.
antic ipated testimony about the ·'physio logica l impacts of the victim ' s alcohol consumption" and
Ms.
" li kely blood a lcohol concentration at the time of the a lleged assault." Without
casting any judgment toward Dr.
credentials as a licensed medical pro vider, Dr.
does not dabble in toxicology but specializes in it, hav ing taught or conducted research into the
field for decades, per his ClllTiculum vitae in Enclosure (A). He is well-versed in the literature
on the physio logical
and science to aid the defense in preparing a cross-examination of Dr.
impacts of the victim ' s alcohol consumption and her blood a lcohol concentration at the time of
the assault. Moreover, in the event that the defense determines at the conclusion of the
government's case-in-chief that it must put on its own case to effectively defend BM3 Shafran,
could provide his own input as an experienced practitioner about w hat Ms.
Dr.
actual blood alcohol concentration would have been based on what she reported consuming, her
height and weight, and other factors that a forensic toxicologist would conside r.
A forensic psychologist like Dr.
would be able to review the evidence in the CGIS
investigation to determine whether Ms.
consented to the sexual acts w hen she was in an
as an expe1t
alcohol-induced blackout. Furthermore, if defense requests to name the Dr.
w itness at trial, the expe1t consultant can similarly assist the fact finder in understanding the
confluence o f a lcohol and memory. Independent of whether a forensic psychologist is used to
testify at trial on the merits, the government has also provided notice of its intent to seek
testimony from a forensic psychiatrist about the impact of a lcoho l consumption on the victim 's
memory and the "implications and manifestations of the trauma sustained during and following
the a lleged assault." ' As a result, the defense w ill a lso need an expert consultant like Dr.
to a id in preparing an effective cross examination of the government's \.Vitness.
(3) Why the defense counsel is unable to gather the evidence that the requested expert

would be able to develop:
1
The defense presum es here that, by " implications and manifes tations of the trauma sustained duri ng and following
the alleged assault," the governm ent is referring to what is colloqui ally known in the practice as a "counter-intu iti ve
as an expert in, the
victim behavior." To the extent that this is indeed what the government intends to offer Dr.
defense may, if necessary, rely on Dr.
in preparing cross-examination of such testimony. To the extent that
the government is intending to present evidence of the mental or emotional toll of the alleged assault on Ms.
the defense submi ts that this a matter reserved for pre-sentencing proceedings.
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This case involves the hig hly technical field of forensic tox icology that requires years of
advanced training and experience. A thoroug h understandi ng in this area requires a level of
knowledge that defense counsel does not possess. Dr.
has the training and education to
investigate and gather new informatio n that the defense cannot discover by itself in time for trial.
Similarly, defense counsel have no training o r experience in the field of forensic psychology.
While defense counsel could become somew hat educated in some facets of the psychological
issues at play in the subject case, these efforts a re clearly insufficient to properly represent BM3
Shafran. It is both impractical and unreasonabl e for defense counsel to obtain the proper
competency by consulting primaiy and secondary materials alone. Defense counsel would be
unable to apply any princ iples g leaned through their own efforts to the specifics of this case, no r
would it be able to potentially educate the factfinder abou t the confluence of alcohol and
m emo1y.
b. T he second prong is met because denial of the defense expert consultant would result in a
funda mentally unfair trial.

(1 ) BM3 Shafran needs expert support to effectively con.front the government's own witness.
Although the government indicated it would approve Dr.
he is only one part of a
two- pro ng approach. The government's notice has provided that Dr.
will be used to testify
in a litany of fields, presumably in alcohol and memory, counterintuiti ve victim behavior, and
forens ic toxicology. The defense o nl y seeks a forensic toxicologist and forens ic psychologist to
provide s imilar support and fa irly rebut the government' s evidence. Defense counsel are not a
forensic toxicologist and neither is Dr.
In order to rebut any argument that Ms.
was
unable to communicate an unwillingness to consent to sexual activity due to the consumption o f
alcoho l, expert assistance from Dr.
is required for cross-examination and potential
testimony . Similarly, Dr.
may be used to cross-examine the government's own "vitness
and provide rebuttal evide nce if necessary during the defense' s case-in-chief about the effects of
alcoho l on memory, a practice best le ft to qualified profess ionals. Denying both experts-or
identifying an adequate substitute or substitutes w illing to serve as expe1ts in fields as nuanced
and diverse as forensic toxicology and forens ic psychology/psychiatry-would result in a
fundamentally un fair trial.
(2) Contrary to the government 's negative endorsement of Dr.

Dr.
and Dr.
are not cumulative of one another, nor did the defense request them to provide similar
services.
In its response to the de fense' s request, Trial Counsel indicated that the "areas of expertise
between the two requested consultants overlap w ith o ne another" and, as a result, their jo int
services were " cumulative and unnecessary." But contrary to the government' s assertion, D r.
is not a forensic toxicologist and Dr.
is not a forensic psychologist. A s noted
above, they are both requested to provide distinct services aimed at addressing core p arts of the
government' s case and the anticipated testimony of the government' s expert witness. Neither o f
the defense' s experts can address the vast ground that Dr.
w ill be employed to cover
independently. Moreover, while it may be plausible for a forensic psychiatrist to rebut another
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forens ic psychiatrist, the defense did not request a forens ic psychiatrist. Because he does not
have a medical degree, Dr.
is not qualified to prov ide an assessment into blood alcohol
levels, nor would the defense plan to present him as such an expert. If he is called as an expert
will be used to educate the factfind er about alcohol and
w itness on the merits, Dr.
is conflating a prior
memory and provide any admissible testimony about whether Ms.
sexual assault with a consensual sexual encounter with BM3 Shafran. If he is used solely as an
expet1 consultant at trial, Dr.
will be used to prepare effective cross-examination of the
government's witness in those areas and into any anticipated testimony about counter-intuitive
will be used solely to advise the defense about Ms.
victim behavior. In contrast, Dr.
blood a lcoho l content based on the avai lable evidence in pre-trial preparation, help the
defense effectively confront Ms.
and the government's expe11 witness during its case-inchief, and potentially provide rebuttal testimony about what her blood alcohol testimony was in
his expert opinion. Dr.
cannot provide such testimony, or vice versa. And because equal
and Dr.
are both
access to a comparable expert is required under the law, Dr.
necessary to fairly defend against the case the government intends to present.
c. The defense is not prepared to name any of its expet1 consultants as witnesses at this stage in
the proceedings and it is not yet required to do so.
Finally, in its partial approval of Dr.
the government indicated that Dr.
could
provide remote consultation services and ind icated that the defense could provide a supplemental
request for services at trial. To be clear: In the interest of judicial economy, the defense is
be produced as expert consultants at trial to provide
requesting Dr.
and Dr.
cons ultation services during the government' s case-in-chief, independent of whether the defense
puts on its own case or calls either of its consultants as experts. Under Rule for Cou1t-Martial
703(d), which governs the defense's employment of expert witnesses and consultants at
government expense, the only distinction between an expert witness and an expe1t consultant is
the standard used to evaluate the request- relevant and necessary for an expert witness and
necessary for an expe1t consultant. In adopting the more capacious standard here even for an
expert consultant to be produced at trial, the defense contends that both Dr.
and Dr.
are relevant and necessary to an adequate defense. By its own notice fo r its own expe1t,
which the defense seeks to rebut through consultation with its relevant expetts after the
government witness testifies, the government essentially concedes relevance. 2 As such, only
necessity is at issue. And here, the defense submits that it is necessary that the defense have
equal access to experts who equal or exceed the credentials of the government' s own expert to
avoid a scenario where there is '·government exploitation·• of its vastly deeper pockets and
and Dr.
are necessary to prepare for and
opportunity to employ experts. Both Dr.
respond to the government"s notice o f expe1t testimony it has already provided. Nor can the
defense rely on expetts in the heat of trial who are available telephonically. In the event that the
defense does decide to call e ither of its consultants as an expert witness, it will provide equal
access to the defense' s w itnesses-as it will reciprocally demand from the government' s w itness.
But at this stage, it is necessary for Dr.
and Dr.
to be produced at trial as
consultants to aid in rebutting the government' s own evidence.
2

If the government opposes the defense ' s motion on the grounds that the defense consultants would aid in irrelevant
topics, the defense moves for a preliminary ruling under R.C.M . 906(b)(l3) that the government' s proffered
evidence by its expert witness be deemed inadmissible.
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RELIEF REQUESTED
In the event that either of the defense requests for expert consultants in the field of fo rensic
psychology and forensic toxicology are denied by Deputy Commandant for M ission Suppo1t
either partially or in full, the defense moves this court for the fo llowing orders pursuant to
R.C.M. 703(d)(2):
( 1) That the Court order 15 hours of pre-trial consultation services and six days of in-trial
for a total of
over the course of the trial.
support at the daily rate for Dr.
In the event that the Cou1t declines to take action on this pa1tial denial, the defense
respectfully requests that the Cou1t ensure court proceedings each day do not exceed
is paid for all time in court) and moves for an order
eight hours (ensuring that D r.
that the Convening Authority cover Dr.
travel costs.
(2) That the Court order 15 hours of pre-trial consultation serv ices and six days of in-trial
for a total of
over the course of the trial.
support at the daily rate for Dr.

EVIDENCE & ORAL ARGUMENT
The defense offers the following enclosures as evidence in suppo1t of this motion:
A. Defense Request fo r Expe1t Consultant in Forensic Toxicology dtd 1 Jul 2 1

B. Defense Request for Expe1t Consultant in Forensic Psychology dtd l Jul 2 1
C. Government Notice of Expected Use of Expe1t Testimony dtd 24 Jun 2 1

D. First Endorsement on Defense Request for Expe1t Consultant in Forensic Psychology
dtd 8 Jul 2 1

E. First Endorsement on Defense Request for Expert Consultant in Forensic Toxicology
dtd 8 Jul 2 1
The defense requests oral argument.

T. POPE
LT, USCG
Detailed Defense Counsel

LT, JAGC, USN
Detailed Defense Counsel

CERTIFICATE OF SERVICE
I hereby ce1tify that on the 15th day of July, 202 1 a copy of this motion was served on the Court
and Trial Counsel.
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T. POPE
LT,USCG
Detailed Defense Counsel

J.M. JANES
LT, JAGC, USN
Detailed Defense Counsel
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GENERAL COURT-MARTIAL
UNITED STATES COAST GUARD
EASTERN JUDICIAL CIRCUIT

UN ITED STATES

V.

ANDREW J. SHAFRAN,
BM3/E-4, U.S. COAST GUARD

)
)
)
)
)
)
)
)
)
)

UNITED ST ATES RESPONSE TO
DEFENSE MTC EXPERT
CONSULT ANTS

22 July 202 1

NATURE OF MOTION AND RELIEF SOUGHT

The United States fi les thi s response in opposition to the defense motion to compel
experts in forens ic psychology and forensic toxico logy. The Defense' s motion fai ls to meet the
estab lished legal standards for this court to compel an expe11.
HEARING

The Defense has requested oral argument on this motion and the government welcomes
the opportun ity to respond should the Court deem argument necessary.
BURDEN OF PROOF

As the moving party the Defense bears the burden of persuasion on the motion and their
burden of proof is preponderance of the ev idence. R.C.M. 905(c).
STATEMENT OF FACTS

I. There are two specifications under Article 120, UCMJ - one sexual assault and one abusive
sexual contact, pending against BM3 Andrew Shafran. A single specification under Article
134, providing alcohol to a minor, has also been referred against BM3 Shafran.
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2. BM3 Andrew Shafran has been on active duty throughout the duration of these proceedings
and during the conduct that forms the based fo r the referred charges.
3. On I July 202 1, Defense counsel requested expert assistance in the areas of forensic
psychology and forensic toxicology.
4. On 2 1 July 202 1 the defense request for a fo rensic toxicologist was denied, and the request
fo r a forens ic psychologist was granted in part. A.E. I - B CA Response to Defense Expert
Requests.
5. On 2 1 July 202 1 the government request fo r expert witness assistance (forensic psychiatrist)
was approved by the convening authority. A.E. I - C CA Response to Government Expert
Request.
6. The offenses are charged as being "without consent" and not " incapable of consent" thus Ms.
consumption and intoxication is largely relevant regarding her credibility.
EVIDENCE

A. E. I - A Interview of (V)
A.E. I - B CA Response to Defense Expert Requests
A.E. I - C CA Response to Government Expert Request
LEGAL AUTHORITY AND ARGUMENT

CAAF has held that an accused service member has a " limited right" to expert
assistance at government expense to prepare his defense. United States v. Ndanyi, 45 M.J.
3 15 (C.A.A.F. 1996); United States v. Kelly, 39 M.J. 235,237 (C.M.A. 1994). A
government-funded expert need only be provided when the Defense shows that such
assistance is necessary. Ndany i, 45 M.J. at 319.
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This is codified into the Rules for Court-Martial. The standard for production of
an expert is whether the assistance of the expert is necessary for an adequate defense.
R.C.M. 703 (d)(2)(A)(ii); United States v. Carries, 22 M.J. 288 (C.M.A. 1986). Necessity
requires the Defense to prove two things: (I) that the expert would be of assistance to the
defense, and (2) that denying the expert would result in a fundamentall y unfair trial.
United States v. Freeman, 65 M.J. 45 1 (C.A.A.F. 2008).

Necessity is determined by evaluating ( I ) why the expert is required, (2) what the
expert would accompli sh, and (3) why the defense counse l are unable to gather and
present the evidence that the expert wou ld be able to develop. United States v. Gonzalez,
39 M.J. 459, 46 1 (C.M.A. 1994). CAAF has further held that the issue for which the
expert is requested must be central to the defense·s theory of the case. United States v.
Lloyd, 69 M.J. 95 (C.A.A. F. 20 10). The Defense must show more than just a mere

possibility that the expert wou ld be of assistance. United States v. Lloyd, 69 M.J. 95
(C.A.A.F. 20 I 0).
Finally, except in unusual circumstances, the military judge should not order the
appointment of a specific expert. United States v. Thorpe, 38 M.J. 8 (C.M .A. 1993). If the
military judge grants a defense motion for an expert, the government may provide a
reasonable substitute. United Stales v. Burne/le, 29 M.J. 4 73 (C.M.A. I 990).
I. With respect to Dr.
the defense has failed to demonstrate why
expert assistance is needed, and what evidence the expert will gather that defense
cannot; thus the Court should not compel production of this expert.

Under Gonzalez the defense is required to meet a three prong test in order to
establish how a requested expert will be of assistance to the defense. Gonzalez, 39 M.J.
459. If the defense fai ls to meet these three prongs they have not met the required
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thresho ld to compe l the production of an expert witness pursuant to R.C.M . 703 and
Gonzalez.

In this instance the defense asserts that Dr.

can help them '·Lmderstand Ms.

likely level of intoxication,'· but also concedes that no toxicology results have been
obtained relative to the alleged offenses. The defense is left with a vague asse1tion that
will "properly interpret the ev idence at issue" and help defense counsel

Dr.

"understand how alcohol interacts with the body." These vague assertions does not meet
the requirement to compel production of this expert. There is no diffi cult subject matter
to understand ; there are no toxicology reports to discuss, develop or analyze; the evidence
to be analyzed includes \.Vitness interviews from the parties involved and reports from the
investigation. There is nothing inherently technical or challenging about processing and
analyzing this in formation. Additionally, the defense has been granted expert assistance
from a forensic psychologist who is presumably able to analyze the same evidence and
draw conc lusions regarding the statements made by Ms.

(relating to her actions and

thought processes) to investigators regarding the incident. 1
Defense has also failed to demonstrate what evidence Dr.

can gather that

defense cannot. While, adm ittedly Dr.

may be able to conduct an extrapolati on of

a blood alcohol concentration for Ms.

this information alone does not rise to become

a central to the defense 's theory of the case. as required pursuant to Lloyd. How drunk or
sober Ms.

was at the time of the a lleged offenses does not relieve the accused of

1
Presumably, if Dr.
uses his training, ed ucation and experience, coupled with the approved 55 hours of
approved fund ing, to review the availab le evidence and determined a specific area that required additional expert
ass istance, the convening authority would likely be amenable to reevaluating its position when presented with
specifie articulable facts about what an expert could develop that defense counsel could not.
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culpability for his own actions and thus Ms.

intoxication level cannot be centra l to

the defense ' s theory of the case. The offenses are charged as '•without consent," not
" incapable of consent," therefore Ms.

exact blood alcohol level is in no way

essential.
Within the Defense motion the defense asserts that "Dr.

has the training

and education to investigate and gather ne'vv information that the defense cannot discover
by itself. .. ··. This assertion does not meet the Gonzalez requirement to demonstrate what
the expe1t will gather that defense cannot. In Gonzalez, the defense requested expert
assistance to gather in formation from Spanish-speaking authorities and key witnesses.

Gonzalez, 39 M.J. at 46 1. The court denied the request, instead providing an interpreter to
help defense develop a foundati on for defense counsel to demonstrate to the court what
an expert could develop for them. Id. The decision to deny the request for expert
assistance was upheld. Id.
In this case, unlike Gonzalez, the defense has pointed to no witnesses, evidence or
areas where Dr.

particular skill set can produce evidence that defense counsel

themselves cannot gather. The Court is left to rule on the defense motion based upon a
vague assertion that there is. or more correctly, may be evidence out there, but defense
counsel cannot say what or where it may be.
Because defense has failed to meet these two prongs of the Gonzalez factors
required to compel production of an expert, the United States requests that the defense
motion to compel production of Dr.

be denied.

II. With respect to Dr.
the convening authority has approved funding for 55
hours of consultation fees. The Defense is in receipt of the government's proffe r of expert
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testimony and, in the interest of eliminating gamesmanship, should be well aware of
whether their case will require expert witness testimony, vice expert consultation.

The government does not dispute that the ass istance of an expert consultant in the field of
forensic psychology will be of assistance in helping the defense analyze avai lable evidence and
help prepare the accused's defense. The United States endorsed the defense request for this
expert consultant. and 55 hours of consultation have been approved by the convening authority.
The defense has fai led demonstrate why the convening authority should be compelled lo fund an
expe,t that may or may not be called as a witness at trial.
All parties have equal access to witnesses and ev idence pursuant to Article 46, UCMJ
and R.C.M. 703. Expert consultant assistance may be requested through the convening authority,
and granted upon a showing that the consultant is necessary for an adequate defense. R.C.M.
703. An impo1tant aspect of the Rules fo r Cou1t Martial, however, is the intent to el iminate
gamesmanship during the conduct of discovery. R.C. M. 70 I (a)(Discussion). While this
discuss ion specifically relates to trial counsel's pursuit of ev idence, the inclusion of this intent
into the rules, as well as the plain language of Article 46, demonstrates the intent that all parties
should stri ve to eliminate the use of surprise as a litigation tactic.
In the instant case, defense has requested the presence of non-expe1t witnesses well in
advance of trial, and the United States has produced its witness list, including experts, to defense
counsel. With the defense motion to compel the production of Dr.

as an expert witness,2

they have also stated that they w ill "demand" rec iproca l access to the United States expert
witness. This "demand" is unnecessary as the defense is aware that Dr.

2

The defense request attempting to limit the court day and secure travel fund ing for Dr.
motion to compel his production as an expert witness.

will testify and that

is tantamount to a
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the United States will make him available for conversati ons with their expert consu ltant in
advance of trial.
What is not addressed is that the United States will not have equal access to Dr.
unless he is declared as an expert witness 3 . The defense seeks to compel the production of Dr.
as an expert at trial without declaring him as a witness, thereby preventing the United
States from talking ,vith him prior to trial. In holding with historical norms, the United States
will likely only get access to Dr.

after defense dec lares him as wi tness- only after the

United States rests its case. Only then wil l the United States have reciprocal access to Dr.
Article 46 guarantees equal access to witnesses and does not delineate between
government and defense witnesses, and this Court should recognize that distinction.
The defense asks the court to compel producti on of Dr.

for trial; fu nding above

and beyond what has been authorized by the convening authority. The convening authority has
determined that hi s ass istance is necessary for an adequate defense to be prepared and has
authorized funding fo r 55 hours of consultati on. This consultation will undoubtedly reveal
whether defense counsel will seek testimony from this expert at trial, at which time the defense is
certainly free to articulate those facts to the convening authority and request additional fun ding.
Once defense has made this determination and declared Dr.
States and Dr.

will be able to engage w ith Dr.

Because the convening authority has approved Dr.

as a witness, the United

in advance of trial.

to serve as an expett

consultant the Court should deny the defense motion to compel any fuit her production or fu nding
related to Dr.

3

expert consultant services.

Presuming the Court ru les that his production as an expert witness at trial is requi red.
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REQUESTED RELIEF

The Un ited States respectfully req uests that the Cou1t deny the Defense's Motion to
compel production of Dr.

as an expert witness or consultant, and deny production of Dr.

as an expert witness.

Respectfully Subm itted,
MIHILLTODD
Ml(
•
•

Digotallys,gncdby
MIHILLTODD.MICHAE

HAEL.

~!te:2021.07.2221:48:19-04W

Todd M. Mihill, LT, USCG
Trial Counsel
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GENERAL COURT-MARTIAL
UNITED STATES COAST GUARD
)
)

UN ITED STATES

)
)
)
)
)

V.

GOVERNMENT MOTION IN LIMINE:
PREC LU SION OF DEFENSE
REF E R ENCE TO S EX OFFENDER
R EGISTRATION

)
)

ANDREW J. S HAFRAN
BM3/ E-4 , U .S. C OAST G UARD

15 Jul y202 I

RELIEF SOUGHT
The Unite d States m oves to preclude the defense from discussing or otherwise introducing
the topic of sex offender regis tration on the m erits o r during sentencing , and to request that the
Court provide a n appropr iate instruction to the members regarding sex offender registration
should the accused raise it in an unsworn state ment.

HEARING
The United States does not request a hearing to present evide nce on this motion. To the
extent there is any oppos ition to this m otion, the government respec tfull y requests oral argument.

BURDEN
As the movant, the United States bears the burden of pe rs uas io n and the burde n o f proof.
The burden of proof for a ny contested factual issues is a pre pondera nce of the evidence. R.C.M.
905(c)( l ).

STATEMENT OF FACTS
There are two specifications under A rticle 120, UCMJ- one sexual assault and one ab us ive
sexual contact, pending against BM 3 Andrew Shafran. Conv iction of this offense could require
BM3 Shafran to register as a sex offender.
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EVIDENCE
The Un ited States does not have any addi tional evidence in support o f this motion.

LEGAL AUTHORITY AND ARGUMENT
Relevant evidence is " evidence having any te ndency to make the existence of any fact
that is of conseque nce to the determination of the actio n m ore probable o r less probable than
it wou ld be without the evidence." M.R.E. 40 I .
Collateral consequences and administrative results are no t proper considerations for
members of a court-martia l when dete rmining findings or an appropriate sentence fo r an accused.

United States v. McN11tt, 62 M.J. 16, 29 (C.A.A.F. 2005) (citing United States v. Quesinberry, 31
C.M.R. 195, 198 ( 1962)). In McNutt, the Court of Appea ls for the Armed Forces (CAAF) stated
the general rule that courts-ma1tial must concern themse lves only w ith matters directly under
their control and must not cons ider collateral administrative effects of their actions. Mcnutt, 62
M .J. at 19. "The purported effect of a co llateral consequence cannot be used to becloud the
question of an accused 's gui lt or innocence." Id. If courts-ma1tial were to consider collateral
consequences and administrative results, "military judges would be required to deliver an
unending catalogue of adm ini strative information to court members .... [T]he waters of the
military sentencing process shou ld [not] be so muddied." Id~
Collateral consequences and admin istrative results are not proper considerations for
co urts-martial. Therefore, the provision of such information is unnecessary, unhelpful, and
harmful.

A. Se.x: Offender Registration Is A Collateral Consequence and Should Not Be
Considered By A Court-Martial.
Sex offenders are required to register with local authorities pursuant to 42 U.S.C.A. §
1691 1 et. seq. and the laws of the individual states. However, the collateral consequence of
Page2of5
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having to register has no bearing on an accused' s guilt or innocence as to the charged offenses.
Even after an accused is convicted of an offense, courts-martial have no discretion over
registration. Sex offender registration is onl y a collateral consequence of a court-martial, and the
members cannot properly consider sex offender registration during their deliberati ons, either on
the merits or for sentencing. See United States v. Talkington, 73 M.J . 2 12. 213 (C.A.A.F.20 14).

In United States v. Datavs, 70 M.J. 595, 604 (A .F. Ct. Crim. App. 201 I), aff'd, 71 M.J .
420 (C.A .A. F. 201 2), the court held that a military judge did not abuse his discretion by
precluding defense counsel from discussing the impact of sex offender registration during
sentencing. The court fo und that sex offender registration was a collateral consequence not fo r
consideration by the members. The court declined to make new law, stating " [w]hile our superior
court has to some degree relaxed the general rule to permit discussion of collateral impact in
cases involving retirement benefits, to date the court has not made such a policy change with
respect to sex offender registration, and we decline to do so today." Id. (citing United States v.
Boyd, 55 MJ . 2 17, 22 1 (C.A.A. F. 2001 )).

As sex offender registration is a collateral consequence, the defense must be precluded
from prov iding in fo rmation or argument regarding sex offender registration during the courtmartial of the accused.

B. If The Accused Mentions Sex Offender Registration In An Unsworn Statement, Th e
Members Should Be Specifically Instructed That Sex Offender Reg istration Cannot
Be Considered During Their Deliberations.

In United States v. Macias, 53 M.J . 728, 732 (A. Ct. Crim. App. 1999), the appellate
court held that the trial court should have allowed the accused, in his unsworn statement, to
mention the possibility of having to register as a sex offender. The court made the distinction
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between what is adm issible as evidence and what the accused may discuss in his unsworn
statement. Id. at 729-30. However, if an accused mentions sex offender registration, and the
effects thereof, during an unsworn statement, the court should instruct the members they cannot
consider possible registration during their deliberations, as it is a collateral consequence not
within their purview or contro l. See United States v. Barrier, 6 1 M.J. 482,486 (C.A.A.F. 2005);
cf., Talkington, 73 M.J. at 2 17.
In Barrier, the court held that a military j udge could instruct the members to disregard a
portion of an accused· s unsworn statement, even though such " instruction effectively nullified
[a] portion of his statement. " Id. "Because the in fo rmation in question was not otherwise relevant
as mitigation, extenuation, or rebuttal, it was beyond the scope of R.C.M. I 00 I, and the military
judge cou ld correctly adv ise the members that the [information provided in the unsworn
statement] was irrelevant." Id.

As sex offender registration is "not otherwise relevant as mitigation, extenuation, or
rebuttal," it is beyond the scope of R.C.M. I 00 I. Id. Therefore, the Court shou ld provide
reasonable instructions to the members that while adjudging an appropriate sentence, they cannot
consider registration, even if the accused raises the issue in his unsworn statement.

C. TJ,e Use of Euphemisms For Sex Offender Registration Is Improper A nd Must B e
Disallowed.

In addition to preclusion from introducing evidence or argument regarding sex offender
registration, the defense should be precluded from using euphemi sms for sex offender
registration. Using euphemisms such as "monitored by the state," "will be tracked," and "forever
under scrutiny of the authorities·• are nothing but implicit references to sex offender reg istration
that seek to end-run around legal precedent and the rulings of this Court. Therefore, permitting
Page 4 of 5
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the use of such euphemisms would allow the accused to introduce evidence regarding a collateral
consequence, which is beyond the control of the court-ma1tial and contrary to law. For these
reasons, the defense should be precluded from all references to sex offender registration,
including references by euphemism.

CONCLUSION

The United States requests that the Court preclude the defense from presenting evidence
or argument regard ing sex offender registration, including by euphemism, during either the
merits or sentencing. Additionally, to the extent the accused mentions registration during his
unsworn statement, the United States respectfully requests that the Court provide an appropriate
instruction to the members.

Respectfully submitted,
Digitallysignedby

MIHILLTODD
•
•Mic

MIHILL.TODD.MICHAEL

HA~L

~~~e,2021.01.1s 16:os,04.04•00·

Todd M. Mihill
Lieutenant, U.S. Coast Guard
Trial Counsel
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GENERAL COURT-MARTIAL
UNITED STATES COAST GUARD
)

UNITED STATES

)
)

)

V.

JOINT MOTION TO SECURE COURT
ORDER:

)

)
)
)
)

ANDREW J. SHAFRAN
BM3/E-4, U.S. COAST GUARD

16 July 2021

RELIEF SOUGHT
The United States and Defense counsel join in moving the court to order production of
Pursuant to the requirements of 18 U.S.C. § 2703(d),

communication records he ld by

such records w ill be produced upon order from the Court.

HEARING
Neither party requests a hearing on this motion.

STATEMENT OF FACTS
I.

There are two specifications under Article 120, UCMJ- one sexual assau lt and one

abusive sexual contact, pending against BM3 Andrew Shafran, U.S. Coast Guard.
2.

In their init ial discovery request, Defense asked the government to serve a

subpoena on

to secure commun ications content and records transmitted v ia the

phone appl ication owned by
3.

The Defense request sought informatio n regarding the timestamps for messages

conta ined (in picture form) within the CGIS ROI for this case. The messages are between Ms.
and a personal friend ,
4.

On 24 June 2021, the government issued a trial subpoena for the requested

material.
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5.

On 15 July 202 1,

responded that the subpoena was not going to produce the

requested records. See enclosure.
6.

Pursuant to 18 U.S.C. § 2703(d) an order from this Court articulating sufficient

facts to demonstrate the necess ity of the requested in fo rmation will allow

to release

the requested info rmation. This information is relevant and material to ongoing criminal litigation
set for trial on 13 September 202 1. Ms.

alleged she was sexuall y assaulted by BM3

Shafran, and there is ev idence she communicated with Ms.

via

about her

interactions with the accused and regarding the alleged incidents during the timeframe requested.
The information sought helps to establish the timeline of events fo r the alleged criminal acts and
is essential to a full and fa ir hearing before this Court.
7.

Tria l is currently scheduled for 13 September 202 1 and an expedient resolution to

this issue will allow trial to proceed as planned.
EVIDENCE

Enclosure: ( I) Email response from

regarding the Trial Subpoena.

(2) Original Trial Subpoena sent 24 June 202 1
CONCLUSION

The United States and Defense Counse l respectfu lly move this Court to Order the
production of this necessary in formation. A draft order is enclosed for your consideration.

Respectfully submitted ,
MIHILL.TODD.MIC
HAEL

0191tally signed by
MIHILLTODD.MICHAE
~:~~, 2021.01.16 1r n,oo
-(WOO'

Todd M. Mihill
Lieutenant, U.S. Coast Guard
Trial Counse l

Thadeus J. Pope
Lieutenant, U.S. Coast Guard
De fense Counsel
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GENERAL COURT-MARTIAL
UNITED STATES COAST GUARD
)
)
)
)
)
)

UNITED STA TES

V.

GOVERNMENT SUPPLEMENTAL
RESPONSE TO DEFENSE MIL: MENS
REA INSTRUCTION

)
ANDREW J. SHAFRAN
BM3/E-4, U.S. COAST GUARD

)
)

4 August 2021

RELIEF SOUGHT
The United States files this supplemental response upon request from the military judge
and in opposition to the Defense motion in limine.

HEARING
The government does not request argument for the purposes of this supplement, but
welcomes the opportunity to be heard if the Court should deem additional argument necessary.

BURDEN
As with the original defense motion, the Defense bears the burden of persuasion and the
burden of proof. The burden of proof for any contested factual issues is a preponderance of the
evidence. R.C.M. 905(c)( l).

ST A TEMENT OF FACTS
l. The Government incorporates the facts provided in the initial response.
2. Prior to an Article 39(a) on 29 July 2021 , the government made a minor change to the charge
sheet against BM3 Shafran. Specifically, under Article 134 the government amended the
specification to read as follows: " In that BM3 Andrew Shafran, U.S. Coast Guard, on active
duty, did, at or near Newport News, VA, on or about 12 May 2020, provide several alcoholic
beverages to Ms.

a person wham he knew te be under the age of 21,in the presence of
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other junior enlisted members of the U.S. Coast Guard and U.S. Air Force, and that said
conduct was to the prejudice of good order and discipline in the armed forces and was of a
nature to bring discredit upon the armed forces." (Emphasis added).
3. The military judge requested supplemental briefing from the parties regarding R.C.M. 603
and whether this change should be considered a minor or major change to the charge sheet.
EVIDENCE
The United States does not have any additional evidence in suppo1t of this motion, and
incorporates the defense motion and enclosures by reference.
LEGAL AUTHORITY AND ARGUMENT
R.C.M. 603( e) allows for both major and minor changes to the charges and specifications
after preferral of charges against an accused. R.C.M. 603, Manual for Courts Maitial (20 l 9ed.). A
major change is "one that adds a pa1ty, an offe nse, or a substantial matter not fairly included in
the prefen-ed charge or specification, or that is likely to mislead the accused as to the offense
charged;·' all other changes are considered minor. Id. A minor change may be made to the charges
and specifications at any point prior to arraignment. Id. The purpose of a minor change is to
"correct inartfully drafted or redundant specifications; to correct a misnaming of the accused; to
allege the proper a1ticle; or to correct other slight errors." R.C.M. 603(b) (discussion).
Whether a change is major or minor is tied to the plain language of the statute and is
subject to statutory interpretation. United States v. Reese, 76 M.J. 297, 300 (C.A.A.F. 2017). In

Reese, the accused was charged with sexual abuse of a child. Id. In that case the charge sheet was
amended from " licking" to "touching" and "tongue" changed to " hand." Id. The CAAF looked to
the language of RCM 603(a) (discussion)' to determine if this change fit within the permissible

1

The same language examined by CAAF is now found in R.C.M. 603 (b)(discussion).
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bounds allowed by the language of the statute; ultimately looking to whether this would constitute
a "slight" change in accord w ith the discussion. Id. The CAAF held, in this instance, that the
change was not minor, however, in an appropriate circumstance changing the means used to

perpetrate a crime could be found to be a minor change. Id. at 301 ( emphasis added); See also
United States v. Stout, 2018 WL 175663 1 (A. Ct. Crim. App. Apr. 9, 2018), affd, 79 M.J. 168
(C.A.A.F. 2019) (discussing that changes to the time and p lace of an offense are often minor
because the substance of the charge remains the same and does not mislead the accused).
For several reasons the instant case is distinguishable from Reese. In Reese the Court
looked to the plain language and meaning of R.C.M. 603 to assess whether changes were minor or
major, concluding that only the language referencing a "slight" change was applicable to the facts
before that cou1t. In Reese language was changed that altered the method by which the crime was
perpetrated, and found to be a major change; though the cou1t cautioned that facts may exist
where changing the means by which a crime was perpetrated would be considered minor.
However, in our case, the Comt is not faced with a change that alters the method by which the
crime was committed. The stricken words - "whom he knew to be" - do not reflect the method of
the crime, as in Reese, instead the stricken language relates to a mens rea which is not required to
be captured within this charged specification. See United States v. Moore, No. ARMY MISC
20180692, 2019 WL 4885895 (A. Ct. Crim. App. Oct. 2, 20 I 9), rev'd on other grounds, 79 M.J.
483 (C.A.A.F. 2020) (changes which add elements to the offense are major changes).
The changes to the charge sheet in this case fall into both the " inartful" and "slight"
change categories. A specification is proper if it alleges every element of the charged offense, and
in the case of Article 134, that it alleges the tenninal element of the charge. R.C.M. 307(c)(3).
Inclusion of additional facts in the specification is only required when the charged offense relies
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on those facts for increasing the severity of the available punishment. Id. R.C.M. 307 does not
requ ire that a mens rea be written into the specification for Article 134 offenses. T he changed
language in this case should be considered ina1tful or surplusage, because it did not add a
necessary element to the offense. While it can be argued that the inclusion of a mens rea would be
an additional "element," such language is not, within the plain language of the Manual for Courts
Martial, a required element necessary under Article 134. The inclusion and subsequent stri king of
the questioned language occurred prior to arraignment and w ith over a month remaining before
trial.
Similarl y, the change is " sli ght" because the nature of the offense rema ins the same, it
remains premised on the same facts, and the accused is on notice of the charge. T he language d id
not increase the severity or exposure of the accused and neither does removing the "knew to be"
language. In Reese, CAAF held that in some cases changing the means of committing an offense
could be considered minor, but in this instance, the impact of this change is even more minimal
than a changing the means by which the offense was committed. As discussed in Stout, a change
is m inor if the time and place are changed but the substance of the charge remains the same.
Again, the c hange in this case is nothing as drastic as even a change to time and place, it is the
removal of unnecessary and inartfu lly drafted language.
As addressed in the government's initia l response, CAAF has established the mens rea
-·.

appropriate for Article 134, providing alcohol to a minor. In Tucker, CAAF established that
recklessness is the standard to be used and instructed upon. United States v. Tucker, 78 M.J. 183
(C.A.A.F. 201 8). Here the minor change made by the government, in advance of arraignment, an d
over a month before trial is scheduled to start, aligns the specification with the state of the law.
T he accused is and has been on notice of the underlying criminal conduct, and nothing about the
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change made by the government has enhanced his exposure or increased the severity of the crime.
T he Com1 is left with language that meets the requirements of the Rules for Court Martial, and
the accused continues to have the same knowledge of the charged offense. In light of this, the
changes made by the government are minor within the plain language of the statute (R.C.M. 603).

CONCLUSION
The United States continues to oppose the Defense motion for a " knowledge" instruction
if and when it should become necessary at trial. The Government requests that the Court deny
the defense motion in its entirety, and additionally reiterates its request for an instruction at trial
the appropriate legal standard to be applied is that of recklessness.

Respectfully submitted,
MIHILLTODD
•
• Mic
HAEL.

o ,gitally ,ignedby
MIHILL.TODO.MICl·li\E

,.,202 1.os.03 11, 1921 -04•00·

Todd M. Mihill
Lieutenant, U.S. Coast Guard
Trial Counsel
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---COAST GUARD TRIAL JUDICIARY
EASTERN JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

UNITED STATES
v.

ANDREW SHAFRAN
BM3/E-4
U.S. COAST GUARD

DEFENSE SUPPLEMENT TO
MOTION FOR APPROPRIATE
RELIEF
(Request for Findings Instruction in
Mens Rea)
15 JUL 21

MOTION

The defense supplements its original motion for appropriate relief requesting a mens rea
instruction of knowledge to additionally address the Cou1t' s question of whether striki ng the
language "whom he knew to be" from the specification is a minor or major change. Specifically, the
defense argues that amending the charge in such a manner wou ld in, fact, be a major change and
wou ld prejudice BM3 Shafran's substantial rights.
SUPPLEMENTAL FACTS

I. The defense adopts its summary of facts contained in its original motion. Additionally, the
defense adds the fo llowing for the Court' s consideration:
2. A 3 1 March 202 1 report from the Article 32 hearing made a recommendation for a change to
the specification to reflect who Ms.
claims was in the house at the time she consumed
alcohol. (Encl. A). Specifically, the preliminary hearing officer recommended amending the
charge to more directly correlate with Ms.
statement that the only ind ividuals still present
when alcohol consumed were herself, BM3 Shafran, and BM3 Shafran' s
(See Encl.
A.). Notab ly, however, no changes were made to the spec ification based on the preliminary
hearing officer' s recommendations. (Charge Sheet, 6 May 2021 ).
3. Prior to a 29 July 2021 Article 39(a) session and prior to an arra ignment scheduled for that
day, the government proposed stri king language from its Article 134 specifi cation. Specifically,
the government proposed stri ki ng the language ··whom he knew to be'· from the portion of the
specification that contains both the actus reus and mens rea components.
4. The government argued that removing the language "whom he knew to be" from the
specification was a minor change, while the defense submitted that it was a major change. The
Court invited further briefs on the topic.

DISCUSSION
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The Court sho uld deny the government ' s efforts to amend the specification by rem oving the
" whom he knew to be" lang uage, thus striking a crucial me ns rea component from the specification
a nd prejudic ing BM3 Shafran' s substantia l rights to defe nd the charge as drafted.
a.

Tucker does not stand fo r the proposition that recklessness is the required m ens for this

offense - it stands for the proposition that it is an a ppropriate minima l o ne .
As discussed in the initia l defense mo tio n, a m ens rea is generall y required even if the statute
itself is silent. Elon is v. United States , 135 S. Ct. 200 I, 2012(2015). The Court of A ppeals for the
Armed Forces (CAAF) has required military courts to " read in" a me ns rea requirement into some
offenses to ensure they d o not criminalize potentially innocent conduct. See, e.g., United States v.
Gifford, 75 M.J . 140, 142 (C.A.A.F. 20 16). In United States v. Tucker, 78 M.J. 183, 184-185
(C.A.A .F.20 18), C .A .A.F. examined w hat the appropriate m ens rea sho uld be in the context of an
Article 134 offense for providing a lco ho l to a minor when the charge and specification were
otherwise silent on the issue. Indeed, in that case w hich invo lved a guilty plea, the Court instructed
the appellant that the cha rge on ly required him to have " unlawfull y provided Private [TMG] , a
person unde r the age of 21 , alcoholic beverages." See id. (noting that the instruction did not include
a mens rea component). C.A.A.F. fo und e rror w hen the parties determined that the minimal me ns
rea applicable to the charge was negligence, not recklessness. Contrary to that case, he re the
government e lected in its charging instrument to establish a me ns rea of knowledge ("who m he
knew to be") w hen it otherwise could have rem a ined sile nt on the issue. In othe r words, the
government established a higher evidentiary burden for its charge that it now seeks to reverse by
striking language o n the cha rge sheet. As a resu lt, because the charge and specification is not
s ilent o n the issue and the me ns rea compone nt exceeds the minimum required by law, the re are
no lega l issues w ith the charge as drafted unde r Tucker.
b. Removing the me ns rea compo ne nt of the charge is a ma jor change.
After referral, a major c ha nge canno t be m ade over the objection of the accused unless the
charge or specification is w ithdraw n, amended, and referred again. R.C.M . 603(d). The rule
defines a m aj or change as "one that adds a party, an offense, or a substantial m atter not fairly
inc luded in the preferred c harge or specification, or one that is likely to mi slead the accused as to
the offense charged." Id. A minor change is any change other than a m ajor change. In United
States v. Reese, 76 M.J. 297 (C.A.A.F. 20 I 7), o ur highe r court determined that prej udice is
irrelevant to the analysis and the o nl y salient issue is whether the re is " no additio na l or different
offense [] c harged." In reaching the conclus io n that changes m ade to the charge sheet were
actua lly m aj o r, C.A.A. F. noted that " the government controls the charge s heet" and the "defense
was e ntitled to rely o n the charge sheet and the government' s decision not to amend the charge
sheet prior to tria l." Id. at 30 I . Some military courts have fou nd changes to the m ens rea
component to result in an additio nal or different offense. In United States v. Dixon, NMCCA
20 I 00516, 20 I I CCA LEXIS 121 , _a t *8 (N .M.C.C.A. June 30, 20 I I) (unpub. op.), the court fo und
that modifying the missing movement to change the statutory element of " through neg lect" with
the different statutory element of " through design" did, in fact, change the " ide ntity'' of the offense
and "required a stricter mens rea." Although that case was unpublished, it is instructive fo r facts
such as the case at bar w here the government has effecti vely also tried to replace one m e ns rea
w ith another one. A specification that required BM3 Shafran to provide alcoho l to Ms.
w ith
2
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knowledge of her age is quite simply an entirely different offense from a specification that requires
BM3 Shafran simply to provide alcohol to Ms.
without any knowledge of her age whatsoever.'
Furthermore, the language contained in the middle of the specification beginning after the date
alleged and concluding before the terminal element is, in fact, an element of the offense.2 It is
what this Court will have to instruct the members on is prejudicial to good order and discipline or
service discrediting. Put simply: It is not mere surplusage. Changing something as fundamental
as the mental state required to commit the offense-in fact, removing it altogether and relying on
case law to sub in the details- should not be considered by this Court as a "slight" change. While
the defense takes no pos itions as to whether the specification was inartfully drafted 3, it also does
not control those charging decisions. The government does. The remedy for inartful drafting, as
in Reese, is to withdraw the charge and refer again.
RELIEF REQUESTED

The defense moves this Court to find that striking the "whom he knew to be" language is a
major change. Additionally, the defense moves fo r appropriate relief in terms of a knowledge
instruction to the members consistent with its ori ginal motion.
ORAL ARGUMENT

In support of this motion, the Defense offers the fo llowing enclosed exhibits:
A. Preliminary Hearing Report dtd 3 1 Mar 21
The defense rests on this supplement and its prior oral argument at the Article 39(a) session.

J.~NES

LT, JAGC, USN
Detailed Defense Counse l

1

While the defense notes he re that it would then be appropriate to substitute a reckless ness mens fo r a specification
that has since become silent on the appropriate mens rea, the governme nt would still be effectively re moving
something as fundamental as a mens rea under its proposed revisio ns to the c harge sheet.
2
The referenced language is: " provide several alcohol beverages to Ms.
a pe rson whom he knew to be under
the age of 2 1, in the presence ofother junio r enlisted members of the U.S. Coast Guard a nd U.S. Air Force."
3
It notes, fo r the record, however that the Commonwealth of V irginia statute that would otherwise govern requires
that "at the time of such purchase [the accused] knows or has reason to believe that the person fo r whom the
alcoho lic beverage was purc hased" was a minor. Va. Code A nn . § 4. 1-306

3
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CERTIFICATE OF SERVICE

I hereby certify that on the 4th day of August, 202 1 a copy of this motion was served on the
Court and Trial Counsel.

J. M. JANES
LT, JAGC, USN
Detailed Defense Counse l

4
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UNITED STATES COAST GUARD JUDICIARY
GENERAL COURT MARTIAL

MOTION FOR RELIEF FROM
SCHEDU LING ORDER AND NOTICE OF
V ICTIM INTENT TO MAKE AN
UNSWORN STATEMENT

UNITED STATES
V.

BM3 Andrew Shafran
U.S. Coast Guard

12 Sep 21
RELIEF SOUGHT

Through undersigned counse l, Ms.
requests that this Court relieve her of the 1
September 202 1 deadline for notice of victim intent to make an unsworn statement and accept
Attachment I, Ms.
notice of intent to make an unsworn statement in accordance with Rule
for Courts-M artial I 00 I(c)(5).
HEARING

A hearing is not requested.
BURDEN OF PERSUASION AND PROOF

The burden of proof and persuasion lie with the Victim, through her Special Victims'
Counsel, as the moving party. RCM 905(c)(2).
FACTS

I. On 13 June 202 1, this Court issued a Trial Management Order setting a deadline of 1
September 202 1 for a notice of victim intent to make an unsworn statement.
2. Undersigned counsel did not fil e such a notice on I September 2021.
3. Undersigned counsel now anticipates that Ms.
would like to exercise her right to make an
unsworn statement should the Accused be convicted.
WITNESSES/EVIDENCE

No witnesses or ev idence will be presented.
LEGAL AUTHORITY AND ARGUMENT

Article 6b, Uniform Code of Military Justice (UCMJ) states that a crime victim has the
right to be reasonably heard at a sentencing hearing relating to the offense. Art. 6b(a)(4)(B),

1
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GEN ERAL COURT-MARTIAL
UNITED ST ATES COAST GUARD
)
)
)
)
)
)
)
)

U ITED STATES

V.

ANDREW J. SHAFRA N
BM 3/E-4, U.S. COAST GUARD

JO INT MOTION TO SECURE COURT
ORD ER:

)

16July202 1

RELIEF SOUGHT
The United States and Defense counsel join in moving the court to order production of
Pursuant lo the req uirements of 18 U.S.C. § 2703(d).

communication records held by

such records will be produced upon order from the Court.

HEARI NG
Ne ither party requests a hearing on this motion.

STATEMENT OF FACTS
I.

There are two specifications under Article 120. UCM.l- one sexual assau lt and one

abusive sexual contact, pending against BM3 Andrew Sha fran, U.S. Coast Guard.
2.

In their initial discovery request, Defense asked the government to serve a

subpoena on

to secure communications content and records transmi tted via the

phone application owned by
3.

The De fense request sought info rmation regarding the timestamps fo r messages

contained (in picture form) with in the CGIS ROI for th is case. The messages are between Ms.
and a persona l friend,
4.

On 24 June 202 1. the government issued a trial subpoena fo r the requested

materia l.
Page I o f 2
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5.

On 15 July 202 1,

responded that the subpoena was not going to produce the

requested records. See enclosure.
6.

Pursuant to 18 U.S.C. § 2703(d) an order from this Court articulating sufficient

facts to demonstrate the necess ity of the requested info rmation will allow

to release

the requested in fo rmation. This in fo rmation is relevant and material lo ongoing criminal litigation
set for trial on 13 Septem ber 202 1. Ms.

alleged she was sex ua lly assa ulted by BM 3

Shafran. and there is ev idence she communicated with Ms.

via

about her

interactions with the accused and regarding the al leged incidents during the timeframe requested.
The information sought helps to establ ish the timelinc of events for the alleged criminal acts and
is essential to a fu ll and fair hearing before thi s Court.
7.

Trial is currently scheduled for 13 September 2021 and an expedient reso lution to

this issue will a llow trial to proceed as planned.

EVIDENCE
Enclosure: (I) Emai l res ponse from

regarding the Trial Subpoena.

(2) Original Trial Subpoena sent 24 .lune 202 1

CONCLUS ION
The Uni ted States and Defense Counsel respectfully move this Court to Order the
prod uction of this necessary info rmation. A dra ft order is enc losed for your consideration.

Respectfu Ily submitted.
O,gitaUy signed by

MIHILL.TODD.MIC

MIHILL.TODD.MIC HAEL

HAEL

Da1e·2021.01.161 • :1s:oo
·04'00'

Todd M. Mihill
Lieutenant, U.S. Coast Guard
Trial Counsel

Thadeus J. Pope
Lieutenant. U.S. Coast Guard
Defense Counsel
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REQUESTS

GENERAL COURT-MARTIAL
UNITED STATES COAST GUARD
UNITED STATES

V.

)
)
)

REQUEST FOR JUDICIAL NOTICE

)
)
)

ANDREW J. SHAFRAN
BM3/E-4, U.S. COAST GUARD

)
)
)

14 September 202 1

1. In accordance with Military Justice Rules of Evidence 20 1, the Government
respectfully requests the Military Judge take notice of the following:
a. That on May 11 , 2020, sunset in Newport News, Virginia, occurred at 20:05 p.m.
Eastern Standard Time.
b. That the city of Box Elder, South Dakota is located in the Mountain Time Zone.
c. That the time of Box Elder, South Dakota is two hours behind Poquoson, VA.
d. That on May 11 , 2020, the high temperature was observed in Newport News to be
70 degrees, with a low of 52 degrees by midnight, with winds at 14 MPH gusting
to 28 MPH.
2. A true and correct copy of the NOAA Global Monitoring Laboratory's solar calculator is
attached as enclosure(!).
3. A true and correct copy of the longitude and latitude for Newport News, Virginia, as
shown in in the NOAA's solar calculator, is attached as enclosure (2).
4. A true and correct copy ofTime.gov.'s Time Zone of South Dakota is attached as
enclosure (3).
5. A true and con-ect copy of the location of Box Elder in South Dakota is attached as
enclosure (4).
6. A true and correct copy of the time differences between Box Elder, SD and Poquoson, VA
is attached as enclosure (5).
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7. A trne and correct copy of the weather almanac for Newport News, VA for 11 May 2020
is attached as enclosure (6).
Respectfully submitted,

Lieutenant Commander,
U.S. Coast Guard
Trial Counsel

Page 2 of 2

Appellate Exhibit 5'JPage _l__ of_ d'- .

NOTICES

GENERAL COURT-MARTIAL
UNITED STATES COAST GUARD
UNITED STATES

V.

)
)

)
)

ANDREW J. SHAFRAN

)
)
)
)

BM3/E-4

)

U.S. COAST GUARD

)

GOVERNMENT NOTICE OF EXPECTED
USE OF EXPERT TESTIMONY

24 June 2021

1. The government intends to introduce expert testimony from the following witness:
a. Forensic Psychiatrist (or similarly situated) - The government will seek testimony
related to the physiological impacts of the victim's alcohol consumption, her
likely blood alcohol concentration at the time of the alleged assault, the impact of
alcohol consumption on the victim's memory, and the implications and
manifestations of the trauma sustained during and fo llowing the alleged assault.
2. Defense should not rely on the government's intent to produce witnesses and must
specifically request any and all witnesses they desire the government to produce.
3. The government recognizes its continuing obligation to provide noti fications and disclosures.
The government will immediately notify opposing counsel of any additional disclosures or
notifications that are required as a result of further c~se preparation.
Oigltallyilgnedby
MIHILLTODD Mic MIH!LLTODD.MICHAE

HAEL

Date: 2021.06.24 15:32:33
-04•00·

Todd M. Mihill
Lieutenant, U.S. Coast Guard
Trial Counsel

Page I of I
Enclosure (B)
Pogc l of l
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UNITED STATES COAST GUARD JUDICIARY
GENERAL COURT MARTIAL

UN ITED STATES
NOTICE OF VI CTIM INTENT TO MAKE
AN UNSWORN STATEMENT

V.

BM3 Andrew Shafran
U.S. Coast Guard
COMES NOW, Ms.

through undersigned counsel, and gives notice to the Court and

the parties of her intent to make an unsworn statement pursuant to Article 6b(a)(4)(b) and Rule
for Courts-Martial I 00 I(c)(5).
Respectfully submitted this 12th day of September 202 1.
READ.ELISABET

H. F
M.

Di0<!••1•••""'

AEAO.EU SABETitF M

ON, a,, REAO.ELISABETH.F
~l5

O•U.S. Goverl'll'Ml'lt.

••• USAF.ema••••"""""·'""s

ELI SABETH F.M. READ
Capt, USAF
Special Victims' Counse l
I certify that I have served or caused to be served a true copy (via e-mail) of the above on
the Military Judge, Trial Counsel, and Defense Counsel on 12 September 202 1.
READ.ELISABET .F
M.

Oig11atty sign~ by
~E,\l>.ELISABETH.FM.

ON: _l:n•READ.ELISABE
•• u.s. Gove<=eot
-unlo.nown. e•US

M
•J)U

ELISABETH F.M. READ
Capt, USAF
Special Victims' Counsel
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COURT RULINGS & ORDERS

GENERAL COURT-MARTIAL
UNITED STATES COAST GUARD
RULING ON DEFENSE MOTION IN
LIMINE: PRECLUDE EVIDENCE AND
ARGUMENT ON INTOXICATION

UNITED STATES
V.

BM3 ANDREW SHAFRAN
U.S. Coast Guard

4 Aug 2021

RELIEF SOUGHT
In accordance with Rule for Comts-Martial (R.C.M.) 906, the Defense moved this
Comt, in limine, to preclude adniitting evidence of the alleged victim 's alcohol intake and
state of intoxication. AE XIII. The Government opposed. AE XIV. An Article 39(a)
session to hear argument on th is motion was held on 29 July 202 1.

ISSUE PRESENTED
Is evidence of the alleged victim 's alcoho l intake and state of intoxication logically
and legally relevant?

FINDINGS OF FACT
In reaching its findings of fact and conclusions of law, the Court considered all legal
and competent evidence presented and the reasonable inferences drawn therefrom, and
resolved all issues of credibility.

I. The accused, BM3 Andrew Shafran, is charged with violating Article 120 (Sexual
Assault and Abusive Sexual Contact) and Article 134 (Providing Alcohol to a Minor),
UCMJ.
2. The Government has charged both Article 120 specifications under a theory that the
sexual conduct occun-ed by a lack of consent.
which
3. T he alleged offenses involve sexual activity between the accused and Ms.
occun-ed at the accused's residence in Newpo1t News, VA on the evening of 11 May
2020.
4. Ms.
first met the accused while she was working at a store in the Newport News,
VA area. After exchanging phone numbers, and conversing for a few days, Ms.
accepted the accused ' s invitation to come to his home on the evening of 11 May.
5. Sho1t ly after arriving, Ms.

drank three shots of alcohol. Ms.

did not know

Appellate Exhibit
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what type of liquor she drank that evening.
6. After drinking the three shots of alcohol, Ms.
joined the accused while he walked
could feel the physical effects of the alcohol during the walk.
his dog. Ms.
7. Upon returning from the walk, Ms.
joined the accused in a hot tub . She did not
consume any more alcohol. Ms.
and the accused got out of the hot tub after thirty
minutes.
8. Upon departing the hot tub, the accused removed Ms.
touched Ms.
breasts w ithout her consent.

bra and panties and

9. Ms.
accompanied the accused to his bedroom and covered herself with a blanket
while sitting on the accused 's couch.
10. The accused inv ited Ms.
onto his bed. Ms.
accused penetrating her vagina with hi s penis. Ms.
passed out.

recalls laying down and the
reports that she subsequently

11. Ms.
next recalls waking up on her stomach with the accused penetrating her from
behind. Ms.
recalls not being able to stop the accused because his body weight was
holding her down and that she could not stop the accused because her body "was feeling
all over the place."
12. Ms.

next recalls the accused wiping his semen off of her back with a towel.

13. Ms.

went to the bathroom, got dressed, and contacted her friend,

conversation w ith Ms.
Ms.
reported that "she might
14. In the
be drunk" and that she thought the accused had sex with her while she was passed out.
15. Ms.
encouraged Ms.
ot to drive while drunk. Ms.
departed the
accused residence and sat in her car for an hour while waiting for the effects of alcohol to
wear off.
16. Ms.

eventually drove herse lf to her parents ' home. arriving there at 0230.

Further/acts necessaiy for an appropriate ruling are contained within the Analysis
section.
PRINCIPLES OF LAW
Military Rules of Evidence 401-403 set forth what is legally and logically
relevant. Rule 401 defines logically relevant evidence as "evidence ... having any
tendency and reason to prove or disprove any disputed fact that is of consequence to the

2
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determination of the action." MIL. R. EV ID. 40 I. However, even though the evidence is
logically relevant, it may be excluded as not legally relevant if "its probative value is
substantially o utweighed by the danger of unfai r prejudice, confusion of the issues, or
misleading the members, or by cons iderations of undue delay." MIL. R. EVID. 403. In
determining whether the probative value is substantially outweighed by the danger o f
unfair prejudice, the court should consider the following non-exhaustive factors: the
strength of the proof of the prior act; the probative weight of the evidence; the p otential to
present less prejudicial evidence; the possible distraction of the fact-finder; the time
needed to prove the prio r conduct; the temporal prox imity of the prior event; the
frequency of the acts; the presence of any intervening circumstances; and the relationship
between the parties. U.S. v. Wright, 53 M .J. 476, 4 82 (C.A. A.F. 2000).

ANALYSIS
The Coui1 finds evidence of Ms.
consumption of alcohol and her state of
intoxication is both logically and legally relevant and is admissible. The Coui1 finds that
alcoho l consumpt ion and the effects of a lcohol are relevant to explain the events
that transpired between the accused and M s.
tlu·oughout the course of the evening.
First, evidence of
alcoho l consumption is directl y relevant to the A11icle 134
offense. T he accused is charged w ith providing alcohol to
who, at the time of the
inc ident, was under 2 1 years of age. Furthermore, the Court agrees with the Government
that evidence of the
alcoho l consumption and her subsequent intoxication is the res
consumption of alcohol,
gestae of the charged At1icle 120 offenses. Subsequent to
Ms.
went on a walk with the accused and w illingly spent time with the accused in his
hot tub. Sho11ly after the ho t tub, the accused is alleged to have committed abusive
sexual contact and sexual assault on
Ms.
reca lled feeling the effects of her
alcohol consumption both prior to, d uring, and following the alleged sexual assault. As
such, this evidence will necessarily put into context to the finders of fact the events that
transpired prior to and after the alleged assaults.
The Court a lso finds
alcoho l consumption and intoxication is legally
relevant. Applying the Wright factors, the Cou11 makes the fo llowing findings:
I . The strength of proof of the prior act
Here, the strength of proof of
a lcoho l consumption is strong.
w ill testi fy
that she drank three shots of alcohol. Ms.
can also testify to the physical effects
of the alcohol both prior to and following the alleged incidents.
2. The probative weight of the evidence
The Cou11 finds the probative nature of the evidence is neutral. As identified by both
the Defense and the Government, the case is not charged under a theory of
incapacitation. Evide nce of
alcohol intake and the subsequent effects of three
shots is probative o nly to put into context
and the accused 's conduct surrounding
the alleged sexual offenses. The Government w ill not be permitted to argu e that
did not consent to the sexual offenses using an incapacitation theory due to her level
3
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of intoxication. Accordingly, the Court finds the probative nature of the evidence
neither favors nor disfavors admission.
3. The potential to present less prejudicial evidence
Here, there is no potential to offer less prejudicial evidence. Ms.
consumed three
shots of alcohol and was feeling the effects of the alcohol throughout the course of
the evening, to include being concerned about her state of intoxication following the
alleged sexual assault so much that she waited for an hour in her car prior to leaving
the accused ' s house. Although relevant, the Court does not find it unfairly prejudicial
consented
to the accused, as the Defense is free to elicit evidence and argue that
to the sexual conduct while under the influence of alcohol.
4. The potential distraction to the fact finder
The Court finds this evidence will have little chance of distracting the fact finder. T he
members will be able to put into proper context that alcoho l was consumed and that
felt the physical effects of the alcohol during the course of the evening.
Fu11hermore, the Cou11 w ill pem1it liberal voir dire to allow the Defense to identify
any potential member who is under a mistaken belief that a person cannot consent
after consuming alcohol. Moreover, the Court will consider providing appropriate
findings instructions upon the conclusion of the evidence. 1 As such, the Cou11 finds
the potential to distract the fact finder is low.
5. Time needed to prove the conduct
The Court finds that this evidence will take minimal time to submit via the testimony
o
This favors admissibility.
6. Temporal Proximity/Frequency
As discussed above, the alcohol intake took place on the evening of the alleged sexual
conduct. The alcohol intake occurred an estimated on to two hours prior to the
alleged sexual offense. This favors admission.
7. Relationship Between Pa11ies
Ms.

is the alleged victim in this case. This favors admission.

CONCLUSION OF LAW
Evidence of Ms.
relevant.

alcohol intake and state of intoxication is logically and legal ly

1

In their brief, the Defense requested this Court provide a novel instruction regarding the use of this
evidence. Def. Br. at 6. The Court will not rule on this request now, but will consider this instruction upon
the conclusion of the evidence at trial.

4
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RULING
T he Defense motion to preclude evidence of Ms.
alcohol consumption and
state o f intoxication is DENIED, consistent with the above conclusions of law.

(AS EY.p

~~gitally signed

A!JtLmgus:
R 1 () fA$,EfPAUL.R.1
Date:
2021.08.06
11 :41:20 -04'00'

Paul R. Casey
Commander, U.S. Coast Guard
Milita ry Judge
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GENERAL COURT-MARTIAL
UNITED STATES COAST GUARD
RULING ON DEFENSE MOTION TO
COMPEL EXPERT ASSISTANCE

UNITED STATES

v.
BM3 Andrew Shafran

3 Aug2021

U.S. Coast Guard

RELIEF SOUGHT

In accordance with Rule for Courts-Martial (R.C.M.) 703, the Defense moved this
Court to compel production of an expert consultant in the field of forensic toxicology and
to order additional funding for their approved expert consultant• in the field of forensic
psychology. AE XIX. The Government opposed. AE XX. An Article 39(a) session to
hear argument on this motion was held on 29 July 2021.
ISSUE PRESENTED

Is assistance by an expert in the field of forensic toxicology necessary for an adequate
defense?
FINDINGS OF FACT

In reaching its findings of fact and conclusions of law, the Court considered all legal
and competent evidence presented and the reasonable inferences drawn therefrom, and
resolved all issues of credibility.
1. The accused, BM3 Andrew Shafran, is charged with violating Article 120 (Sexual
Assault and Abusive Sexual Contact) and Article 134 (Providing Alcohol to a Minor),
UCMJ.
2. The alleged offenses involve sexual activity between the accused and Ms.
which
occurred at the accused's residence in Newport News, VA on the evening of 11 May
2020.
3. Ms.
first met the accused while she was working at Lowe's in the Newport
News, VA area. After exchanging phone numbers, Ms.
accepted the accused's
invitation to come to his home on the evening of 11 May.
4. Shortly after arriving, Ms.

drank three shots of alcohol. Ms.

did not know

1
The Court issued an oral ruling on 29 July 2021, ordering the Convening Authority to fund the Defense
expert consultant in the field of forensic psychology to travel to Norfolk for the week of trial.

1
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what type of liquor she drank that evening.
5. After drinking the three shots of alcohol, Ms.
joined the accused while he walked
his dog. Ms.
could feel the physical effects of the alcohol during the walk.
6. Upon returning from the walk, Ms.
j o ined the accused in a hot tub. She did not
consume any more alcohol. Ms.
and the accused got out of the hot tub after thirty
minutes.
7. Upon departing the hot tub, the accused removed Ms.
touched Ms.
breasts without her consent.

bra and panties and

8. Ms.
accompanied the accused to his bedroom and covered herself with a blanket
while sitting on the accused' s couch.
onto his bed. Ms.
9. The accused invited Ms.
accused penetrating her vagina with his penis. Ms.
passed out.

recalls laying down and the
reports that she subsequently

I 0. Ms.
next recalls waking up on her stomach with the accused penetrating her from
recalls not being able to stop the accused because his body weight was
behind. Ms.
ho lding her down and that she could not stop the accused because her body "was feeling
all over the place."
11 . Ms.

next recalls the accused wiping his semen off of her back with a towel.

12. Ms.

went to the batlu·oom, got dressed, and contacted her friend,

Ms.
reported that " she might
13. In the
conversation with Ms.
be drunk" and that she thought the accused had sex with her while she was passed out.
14. Ms.
encouraged Ms.
not to drive while drunk. Ms.
departed the
accused residence and sat in her car for an hour while waiting for the effects of alcohol to
wear off.
15. Ms.

eventually drove herse lf to her parents' home, arriving there at 0230.

16. The Government provided notice to the Defense that the Government would seek to
introduce expert testimony from Dr.
M.D . at trial. Dr.
is a psychiatrist.
17. The Government notice to the D efense stated that Dr.
would provide testimony
"related to the physiological impacts of the victim' s alcohol consumption, her likely
blood alcohol concentration at the time of the alleged assault, the impact of alcohol
consumption on the victim's memory, and the implications and manifestations of the
trauma sustained during and following the alleged assault."

2
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18. At the Article 39(a) session regarding this motion, the Government proffered to the
Comt they would not seek to introduce any testimony regarding Ms.
blood alcohol
concentration at the time of the alleged assaults.
19. The Defense sought appointment of two expert consultants for their preparations for
Psy. D, a forensic psycho logist, and Dr.
Pharm .
trial: Dr.
D., a forensic toxicologist.
20. The Defense requested Dr.
to assist them in understanding the effects of
would assist the
alcohol on memory. T he Defense further proffered that Dr.
Defense in preparing cross-examination of the Government expe1t witnesses and to
explore whether Ms.
conflated the alleged assault w ith a previous trauma.
2 1. The Convening Authority approved the Defense request and authorized the Defense
fi fty-five hours of consultation w ith Dr.
The Court has furthered ordered the
Government to fund Dr.
presence at trial.
22. T he Defense proffered that Dr.
was needed to discuss
level of
intoxication, to include conducting blood-alcohol content extrapolation, and to educate
the Defense on how alcohol effects motor function.
23 . On 2 1 July 202 1, the Convening Authority denied the Defense request for
appointment of Dr.

Further facts necessa,y for an appropriate ruling are contained within the Analysis
section.
PRINCIPLES OF LAW
At a comt -martial, the pa1t ies and the Court shall have an equal oppo1tunity to
obtain witnesses and other evidence in accordance with such regulations as the President
may prescribe. Alt. 46, UCMJ. RCM 703(d) governs the appointment of expert
witnesses and consultants. If the Convening Authority denies appointment of an expert,
the matter may be referred to the Military Judge for resolution. In the case of an expert
consultant, the judge may order appointment of an expert if the assistance is "necesswy
for an adequate defense." R.C.M. 703(d)(2)(A)(ii) (emphasis added).
Necessity goes well beyond mere relevance or helpfulness. United States v.
Bresnahan, 62 M.J . 137, 143 (C.A.A.F. 2005). The " mere possibility" of assistance is not
sufficient to prevail on a request. Id. To p rove necess ity, the defense " has the burden o f
establishing that a reasonable probability exists that ( I) an expert would be of assistance
to the defense and (2) that denial of expert assistance would result in a fundamentally
unfa ir trial." United States v. Gunkle, 55 M.J. 26, 3 1-32 (C.A.A.F. 2005). In
determining whether an expert would be of assistance, defense must demonstrate"( I)
why the expert assistance is needed; (2) what the expert assistance would accomplish for
the accused; and (3) why the defense counsel were unable to gather and present the
3
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evidence that the expert assistance would be able to develop." United States v. Gonzalez,
39 M.J. 459, 461 (C.M.A. 1994).
ANALYSIS
assistance,
T he Defense has failed to demonstrate the necessity of Dr.
would result in a
nor has the Defense demonstrated that denial of Dr.
fundamentally unfair trial. As a result, the Defense motion is denied.
Turning to the first Gonzalez factor, the Defense did not demonstrate why the
expe1t assistance was needed. T he Defense first argues that Dr.
is needed to
blood alcohol content at the time of the alleged offense and to discuss
discuss Miss
the physical effects of alcohol on motor skills. The evidence before the Cou1t is that Ms.
drank three shots of alcohol over the course of the evening. She later discussed
feeling the effects of alcohol while on her walk, and rep01ted to her friend shortl y after
bloodthe alleged assault that "she might be drunk." An extrapolation of Miss
alcohol content at the time of the alleged assaults, although possibly helpful, is not
needed in this case. First, the Government has charged the alleged assaults under a lack
bloodof consent theory and not under a theory of substantial incapacitation. Miss
alcohol concentration at the time of either sexual offense will not be the central issue in
the case. Moreover, the Defense's argument is further weakened by the Government's
proffer to the Court that Dr.
would not be providing any testimony to the finder of
fact regarding Miss
blood-alco hol conte nt. The Defense w ill not have to prepare
for this testimony at trial, thus, Dr.
assistance regarding blood-alcohol content is
not needed. Lastl y, the Cowt finds that expert assistance is not needed to prepare the
Defense in the widely-known subject on the effects of alcohol on motor function. This
commonly-understand subject, especially to experienced Defense counsel who have
undoubtedly prepared for and litigated a contested trial involving alcohol and sexual
conduct, does not require the assistance o f an expe1t in the field of forensic toxicology.
In applying the second Gonzalez factor, the Defense also failed to demonstrate
would accomplish for the accused. The Defense has been authorized
what Dr.
fifty- five hours o f pre-trial preparation with Dr.
their expert consultant in the
will assist the Defense in understanding the
field of forensi·c psychology. Dr.
effects of alcohol on memory and to explore the Defen se theories of consent and
conflation. Dr.
assistance, including his presence during trial, will ensure that
the Defense is fully prepared to cross-examine the Government' s noticed expe1t , Dr.
and, if needed, to provide expe1t testimony at trial. The Court finds that Dr.
will essentially provide much o f the same assistance that the Defense proffered would be
provided by Dr.
Lastly, the Defense has failed to show how they are incapable of gathering and
developing evidence Dr.
would develop. As discussed above, the Defense w ill
regarding the effects of alcohol on
have the benefit of consulting with Dr.
memory while further developing other potential theories of defense. Armed with this
preparation, these experienced counsel will have been able to gather and develop the
evidence necessary to adequately defend their client.
4
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Based on the analysis provided above, the Cou11 fu11her finds the Defense has also
failed to demonstrate how denial of Dr.
would result in a fundamentally unfair
trial.
Accordingly, in failing to demonstrate the necessity of expe11 assistance of Dr.
or how denial would result in a fundamentally unfair trial as the law requires, the
Defense has failed to meet their burden and the motion must be denied.
CONCLUSION OF LAW
The appointment of Dr.

is not necessary for an adequate defense.
RULING

The Defense motion to compel expert assistance is DEN IED, consistent with the
above conclusions of law.
(~/1..C CV DJ\ Digitally signed
:n\UgllS f El'.E>t
CASEY.PAU L.R
' '
Date: 2021 .08.04
S~:37:28 -04'00'

UL R

Commander, U.S. Coast Guard
Military Judge
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GENERAL COURT-MARTIAL
UNITED STATES COAST GUARD
RULING ON DEFENSE MOTION FOR
APPROPRIATE RELIEF:
MAJOR/MINOR CHANGE

UNITED STATES

v.
BM3 ANDREW SHAFRAN
U.S. Coast Guard

9 Aug 2021

RELIEF SOUGHT
In accordance with Rule for Courts-Martial (R.C.M.) 906, the Defense moved this
Court, to instruct the members that the accused had knowledge that Ms.
was under
21 when he provided alcohol to her on 11 May 2020. AE 22. The Government opposed
the Defense motion. AE 23. Prior to arraignment, the Government changed the
specification in question to remove the knowledge requirement in the specification. The
Defense objected. The Court ordered supplemental briefs. The Government argued the
change made constitute a minor change, pursuant to R.C.M. 603. AE 28. The Defense
brief argued the changes constitute a major change. AE 29.
ISSUE PRESENTED
Did the Government's changes to the specification, removing the "knowledge"
requirement constitute a minor or a major change pursuant to R.C.M. 603?
FINDINGS OF FACT
In reaching its findings of fact and conclusions of law, the Court considered all legal
and competent evidence presented and the reasonable inferences drawn therefrom, and
resolved all issues of credibility.
1. The accused, BM3 Andrew Shafran, is charged with violating Article 134, UCMJ for
on or about 11 May 2021.
providing alcohol to a minor,
2. The specification, which was referred to this court-martial on 6 May 2021, read: "In
that BM3 Andrew Shafran, U.S. Coast Guard, on active duty, did, at or near Newport
a
News, VA, on or about 12 May 2020, provide several alcoholic beverages to Ms.
person whom he knew to be under the age of 21, in the presence of other junior enlisted
members of the U.S. Coast Guard and U.S. Air Force, and that said conduct was to the
prejudice of good order and discipline in the armed forces and was of a nature to bring
discredit upon the armed forces."
3. On 13 June 2021, the Court issued the Trial Management Order for this case, setting

1
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the date fo r arraignment and motions for 29 July 2021 . The filing deadline for motions
was 15 July 2021.
4. On 15 July 2021 , the Defense fil ed a Motion for Appropriate Relief, requesting this
Court instruct the members that the Government must show that the accused had
know ledge that Ms.
was under 21 when he provided alcoho l to her.
5. On 29 July 202 1, the Government removed the clause "whom he knew to be" from
the specification.

PRINCIPLES OF LAW
To be found guilty under clause I and 2 of an offense under Article 134 of the
UCMJ, the following proo f is required: ( I ) that the accused did or failed to do certain
acts; and (2) that, under the circumstances, the accused's conduct was to the prejudice of
good order and discipline in the armed forces and was of a nature to bring discredit upon
the armed forces. 10 U.S.C. § 934. The Cou1t of Appeals has specificall y held that
recklessness is the proper mens rea for the offense of pro viding alcohol to a minor under
A1ticle 134, UCMJ . United States v. Tucker, 78 M.J. 183, 186 (C.A.A.F.20 18).
R.C. M. 603(a) prov ides, in part, that "any person ... prosecuting charges on behalf
of the United States ... may make maj or and minor changes to charges or speci fi cations in
accordance with this rule. After referral, a maj or change may not be made over the
obj ection over the accused unless the charge or specification is w ithdrawn, amended, and
referred anew. R.C. M. 603(d) Minor changes may be made to the charges and
specifications after referral and before arraignment. R.C.M. 603(e).
A maj or change is one that adds a party, an o ffense, or a substantial matter not
fairly included in the preferred charge or specification, or that is likely to mislead the
accused as to the offense charged. R.C.M. 603(b)( l). A minor change in a charge or
specification is any change other than a major change. R.C. M. 603(b)(2).
Cou1ts follow ordinary rules of statutory instruction in interpreting the R.C.M.
United States v. Reese, 76 M.J . 297,30 1 (C.A.A.F. 20 17).

ANALYSIS

The Court fi nds the Government's removal of the language "whom he knew to
be" constitutes a minor change pursuant to R.C.M. 603 . Looking at the plain language of
the definition of a maj or change, the change made by the Government did not: ( 1) add a
party; (2) an offense; (3) or a substantial matter not fairly included in the preferred charge
or specification; or (4) that is likely to mislead the accused as to the offense charged.
Here, the accused was on notice that he was charged with providing alcohol to a
minor under Aiticle 134 since the charge was preferred. Based on the filing of the

2
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Defense, prior to arraignment, it is clear they understood the charge and the m ens rea
requirement of this charge. Seemingly, the Government was alerted to their e1rnr in
charging prior to arraignment and removed the language w hich would have required the
mens rea of ·' knowledge" prior to arraignment. The Discussion section to RCM 603(6)
instructs that minor changes may be made to correct " inartfully drafted specifications."
Here, the Court finds that the Government has removed the ina11fully drafted portions of
the specification.
Lastly, the Court finds that the change to the specification did not add a
substantial matter not fa irly inc luded in the preferred charge. The fact that the
" knowledge" requirement was going to be a s ignificant aspect of the Defense strategy at
trial does not change the plain meaning of the definition of a major change.
As such, s ince the change was made prior to arraignm ent, the Cou11 finds the
minor change was proper. Therefore, the Cou11 w ill instruct the members, in accordance
with Reese, that the proper mens rea to prove this specification is recklessness.

CONCLUSION OF LAW
The Government' s removal of the "know ledge" requirement constituted a " minor"
change.

RULING
The Defen se motion for appropriate relief is DENIED, consistent with the above
conclusions of law.
Digitally signed

9 Au 0 us , ia02 1

CASEY.PJillL.R. CASEY.PAUL.R.
Date: 2021.08.09
12:27:52 .04·00·

Pau: R. Casey
Commander, U.S. Coast Guard
Military Judge
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STATEMENT OF TRIAL RESULTS

STATEMENT OF TRIAL RESULTS
SECTION A -ADMINISTRATIVE
1. NAME OF ACCUSED (last, first, Ml)
lshafran, A ndrew,

2. BRANCH

3. PAYGRADE

II

J.

I

coast Guard

5. CONVENING COMMAND

IE- 4

11

6. TYPE OF COURT-MARTIAL

I

7. COMPOSITION

II

loeputy Commandant for M i ssio n Support

4. DoD ID NUMBER

I

1 1Enlisted Members

General

I

I

8. DATE SENTENCE ADJUDGED
lsep 18, 2021

I

SECTION B - FINDINGS
SEE FINDINGS PAGE
SECTION C - ADJU DGED SENTENCE

10. CONFINEMENT

9. DISCHARGE OR DISMISSAL
I sad conduct discharge
14. REDUCTION

(' No

16. REPRIMAND

r-

(e Yes (' No

I

17. HARD LABOR 18. RESTRICTION
Yes ('

No

r-

Yes ('

13. FINE PENALTY

12. FIN ES

I IN/ A

11 I 80 days

15. DEATH

I Yes

IE-I

11. FORFEITURES

r-

No

I

IN/ A

I

IN/ A

19. HARD LABOR PERIOD

I

IN/ A

20. PERIOD AND LIMITS OF RESTRICTION
I
I

NI A
SECTION D - CONFINEMENT CREDIT

21. DAYS OF PRETRIAL CONFINEMENT CREDIT

I

II

0

23. TOTAL DAYS OF CREDIT

22. DAYS OF JUDICIALLY ORDERED CREDIT

I

0

0 days

I

I

SECTION E - PLEA AGREEMENT OR PRE-TRIAL AGREEMENT

-

24. LIMITATIONS ON PUNISHMENT CONTAINED IN THE PLEA AGREEMENT OR PRE-TRIAL AGREEMENT

IThece was ooplea agceemeat
I
SECTION F - SUSPENSION OR CLEMENCY RECOMMENDATION

25. DID THE MILITARY JUDGE
RECOMMEND SUSPENSION OF THE
SENTENCE OR CLEMENCY?

26. PORTION TO WHICH IT APPLIES
Yes ('

No

r-

27. RECOMMENDED DURATION

I

11

28. FACTS SUPPORTING THE SUSPENSION OR CLEMENCY RECOMMENDATION

I

I
SECTION G - NOTIFI CATION S

29. Is sex offender registration required in accordance with appendix 4 to enclosure 2 of DoDI 1325.07?

Yes

30. Is DNA collection and submission required in accordance with 10 U.S.C. § 1565 and DoDI 5505.14?

Yes

31. Did this case involve a crime of domestic violence as defined in enclosure 2 of DoDI 6400.06?

-

32. Does this case trigger a firearm possession prohibition in accordance with 18 U.S.C. § 922?

rr-

Yes ('
Yes

r-

No

('

No

('

No

r-

No

('

SECTION H - NOTES AND SIGNATURE
33. NAME OF JUDGE (last, first, Ml)
l casey, Paul ,

37. NOTES

R.

34. BRANCH

I l coast Guard

-

35. PAYGRADE

I lo-s

I lsep ~

I

January 2020

38. JUDGE'S SIGNATURE

36. DATE SIGNED

202 1

I

I
PREVIOUS EDITION IS OBSOLETE
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Adobe Acrobat DC

STATEMENT OF TRIAL RESULTS - FINDINGS
SECTION I - LIST OF FINDINGS

CHARGE

ARTICLE

120
Charge I

SPECIFICATION

INot Guilty

Specification I:
Offens~ description
Specification 2·
Offense description

134
Charge II

Specification:
Offense description

.

PLEA

ORDER OR
REGULATION
VIOLATED

FINDING

I !Not Guilty

I

ISexual assault without the consent of the other person
INot Guilty I !Guilty
I
IAbusive sexual contact without the consent of the other person
INot Guilty I !Guilty
I
!General article: clause I or 2 offense

LIO OR INCHOATE
OFFENSE ARTICLE

DIBRS

I 120AA2 I
I
I 120AA4 I
I
I 134-Z- I
I

.
,

,.

January 2020
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CONVENING AUTHORITY'S ACTIONS

POST-TRIAL ACTION
..

'

•
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1

I. NAME OF ACCUSED (LAST, FIRST, Ml)
lsHAFRAN, ANDREW, J.

119 May 17

7. CONVENING AUTHORITY

(UNJT/ORGANIZATION)

I

Deputy Commandant for Mission

!General

Support

~---

-·--

.

-·

-·-

- -

------ ·-·---··

I

8. COURTMARTIAL TYPE

,,·,

•:

,,,.~.

·,c. . . . .

.

I

5. CURRENT ENLISTMENT

lcoASr GUARD TRACEN YORKTOWN

..

.·

.. .

.

2. PA YGRADE/RANK 3. DoD ID NUMBER
E4

4. UNIT OR ORGANIZATION

..

... . .

9. COMPOSITION

I

Enlisted Members

·- ·-· -----· ·Post. .TrialMatters to Consider

I

I
6. TERM

I14 years 4 mos

I

10. DA TE SENTENCE
ADJUDGED
18-Sep-2021

12. Has the accused made a request for deferment of confinement?

r.ves
r.ves

rNo
rNo

13. Has the accused made a request for deferment of adjudged forfeitures?

rves

(." No

14. Has the accused made a request for deferment of automatic forfeitures?

r. Yes

15. Has the accused made a request for waiver of automatic forfeitures?

rves

rNo
r. No

16. Has the accused submitted necessary information for transferring forfeitures for
tlenefit of dependents?

rves

r.No

17. Has the accused submitted matters for convening authority's review?
18. Has the victim(s) submitted matters for convening authority's review?

r.ves
r.ves

r No
rNo

19. Has the accused submitted any rebuttal matters?

rves

r-No

11. Has the accused made a request for deferment of reduction in grade?

20. Has the military judge made a suspension or clemency recommendation?

rves
21. Has the trial counsel made a recommendation to suspend any part of the sentence? rves
22. Did the court-martial sentence the accused to a reprimand issued by the convening
rves
mthoritv?
23. Summary of Clemency/Deferment Requested by Accused and/or Crime Victim, if applicable.

r-No
r.No
r-No

Deferment Request: BM3 Shafran requested deferment of automatic forfeitures, reduction to pay grade to E-1, as well as the balance of
his adjudged sentence to 180 days confinement until entry of judgment.
Clemency Request: BM3 Shafran requested the Convening Authority recommend to the CG Court of Criminal Appeals that the findings
be disapproved due to legal error & lack of factual sufficiency and sought an alteration of the adjudged reduction from El to E3.
Victim: Ms.

requested the Convening Authority approve the sentence as adjudged and included her impact statement.

The Convening Authority has been advised by the SJA regarding deferment and clemency authority.

24. Convening Authority Name/Title

25. SJA Name

VAOM Paul F. Thomas
Deputy Commandant Mission Support

CAPT
Staff Judge Advocate

26. SJA signature

-

27. Date

'Oct 15,2021

I

Convening Authority's Action and Entry of Judgment- SHAFRAN, ANDREW, J.
Page I of8

SECTION B - CONVENJNG AUTHORITY ACTION
28. Having reviewed all matters submitted by the accused and the victim(s) pursuant to R.C.M. 1106/11 06A, and
after being advised by the staffjudge advocate or legal officer, I take the following action in this case: [If deferring
or waiving any punishment, indicate the date the deferment/waiver wi ll end. Attach signed reprimand if applicable.
Indicate what action, if any, taken on suspension recommendation(s) or clemency recommendations from the judge.)
The request for deferment is denied by the Convening Authority.
The request for clemency is denied by the Convening Authority.

29. Convening authority's written explanation of the reasons for taking action on offenses with mandatory minimum
punishments or offenses for which the maximum sentence to confinement that may be adjudged exceeds two years,
or offenses where the adjudged sentence includes a punitive discharge (Dismissal, DD, BCD) or confinement for
more than six months, or a violation of Art. 120(a) or 120(6) or 120b:
NA

30. Convening Authority's signature

31. Date

32. Date convening authority action was forwarded to PlllD or Review Shop.

I
I

I

Convening Authority's Action and Entry of Judgment - SHAFRAN, ANDREW, J.
Page 2 of8

ENTRY OF JUDGMENT

·

·

· .- ·.

· SECTIONC·~E.NT.RYOF·JUDGMENT.:: · ,::.· ·• : .·
·:
.· .·}~MUST b~:sign~~byJbe
.Jgdge,(qr ;tb:cP.tt Ml.Ubry ~J.udg~) w1ih~.10.tJ.a.ys _qf r~lpJ*~
33. Findings of each charge and specification referred to trial. [Summary of each charge and specification
(include at a minimum the gravamen of the offense), the plea of the accused, the findings or other disposition
accounting for any exceptions and substitutions, any modifications made by the convening authority or any posttrial ruling, order, or other determination by the military judge. R.C.M. 111 l(b)(l)]

·l\ffl~ry

Charge I: Violation of the UCMJ, Article 120
Specification 1: Sexual assault without the consent of the other person
Plea: Not Guilty
Finding: Not Guilty
Specification 2: Abusive sexual contact without the consent of the other person
Plea: Not Guilty
Finding: Guilty
Charge II: Violation of the UCMJ, Article 134
Specification: General article: clause 1 or 2 offense
Plea: Not Guilty
Finding: Guilty
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34. Sentence to be Entered. Account for any modifications made by reason of any post--trial action by the
convening authority (including any action taken based on a suspension recommendation), confinement credit, or any
post-trial rule, order, or other determination by the military judge. R.C.M. t t 11 (b)(2). If the sentence was
determined by a military judge, ensure confinement and fines are segmented as well as if a sentence shall run
concurrently or consecutively.
Confinement for 180 days, Reduction to E-1, Bad-conduct discharge

35. Deferment and Waiver. Include the nature of the request, the CA's Action, the effective date of the defennent,
and date the deferment ended. For waivers, include the effective elate and the length of the waiver. RCM 111 l(b)(3)
On 24 Sep 21, BM3 Shafran requested that the Convening Authority (CA) defer his automatic forfeitures
and reduction in pay grade to E-1, as well as the balance of his adjudged sentence of 180 days
confinement until the entry of judgment. On 7 Oct 21, the CA denied his deferment request.

36. Action convening authority took on any suspension recommendation from the military judge:
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37. Judge's signature:

CASEY.PAUL.R

38. Date judgment entered:
Digitally signed by
CASEY.PAUL.R.
Date: 2021.11.05 12:24:54 -04'00'

5 November 2021
I

I

39. Jn accordance with RCM l I I l(c)( l), the military judge who entered a judgment may modify the judgment to
correct computational or clerical errors within 14 days after the judgment was initially entered. Include any
modifications here and resign the Entry of Judgment.

40. Judge's signatu re:

I

4 1. Date j udgment entered:

I

11

42. Return completed copy of the judgment to the Post-Trial Department/Review Shop for distribution to the defense
counsel and/or accused as well as the victim and/or victims' legal counsel.
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APPELLATE INFORMATION

THERE IS NO APPELLATE
INFORMATION AT THIS TIME

REMAND

THERE WERE NO REMANDS

NOTICE OF COMPLETION OF APPELLATE REVIEW (NOCAR)

